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INTRODUCTION. 

Previous  to  the  recent  introduction  of  western  literature 
and  science,  the  intellectual  development  of  the  Japanese 
may  be  studied  in  three  periods,  each  characterized  by  a 
distinctive  system  of  religion  and  ethics. 

The  first  period  came  to  an  end  in  the  eighth  century 
of  our  era.  It  was  the  period  of  Shinto  and  of  pure  native 
thought.  It  has  been  fully  treated  in  the  Transactions  of 
this  society.^  ^ 

The  second  period  began  with  the  introduction  of 
Buddhism  and,  with  it,  of  the  Chinese  civilization  in  the 
sixth  and  seventh  centuries  A.D.  Thenceforth  for  a  thou- 
sand years  the  new  religion  was  supreme.  **  All  education 
was  for  centuries  in  Buddhist  hands,  Buddhism  introduced 
art,  introduced  medicine,  moulded  the  folk-lore  of  the  country, 
created  its  dramatic  poetry,  deeply  influenced  its  politics  and 
every  sphere  of  social  and  intellectual  activity."^  Religiously 
its  highest  distinctively  Japanese  development  was   in  the 

1  ••  The  Ko-ji-ki,"  translftted  by  B.  H.  Chamberlain,  Vol.  X. 
Appendix ;  •*  The  Revival  of  Pure  Shin-tau,"  by  Ernest  Satow,  Vol. 
III.  Appendix ;  "  Ancient  Japanese  Rituals,"  by  the  same.  Vols. 
VII,  IX;  also  *'The  Classical  Poetry  of  the  Japanese  "  by  B.  H. 
Chamberlain. 

2  "  Things  Japanese,"  by  B.  H.  Chamberlain,  p.  71,  2nd  Ed. 
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thirteenth  century,  when  the  Nichiren  and  Shin  sects  were 
founded.  Its  impress  is  deep  upon  the  literary  master- 
pieces of  the  eleventh  and  twelfth  centuries.' 

The  third  period  began  with  the  establishment  of  peace 
under  Tokugawa  ley  as  u  and  continued  until  the  period 
of  Meiji  in  which  we  live.  It  is  the  period  of  the  Chinese 
philosophy  as  interpreted  by  the  great  scholars  of  the  So 
(Sung)  dynasty  in  China. 

These  periods  intermingle  and  overlap.  Repeated  in- 
stances of  Chinese  influence  are  detected  even  in  the  etirliest 
remains  of  pure  Japanese  literature  ;  in  the  sec(md  period 
the  influence  of  the  earlier  remained  and  the  force  of  the 
Confucian  teaching  was  strongly  felt.  And  in  the  third 
period  not  only  did  the  influences  of  the  three  intermingle, 
but  they  came  to  philosophical  and  religious  self-consciousness 
and  conflict. 

The  Confucian  ethics  came  to  Japan  early  in  the  Chris- 
tian era,  just  how  early  is  uncertain.  The  wide  influence 
of  Chinese  thought  and  civilizaticm  date  from  the 
introducticm  of  Buddhism  ;  but  the  distinctive  triumi)h  of  the 
Chinese  phil()soi)hy  was  in  the  seventeenth  century  of  our 
-era.  In  Japan  as  in  China  the  prevalent  philosophy  must  be 
■distinguished  from  the  traditional  and  dogmatic  ethics. 

PHILOSOPHY    AND    ETHICS. 

This  distinction  often  has  been  overlooked  and  the 
philosophy  has  been  identified  with  the  teachings  of  the 
Sages.  Then,  as  a  second  step,  these  teachings  are  described 
as  **  an  attempt  to  isolate  the  purely  human  side  of 
morals,"*  finding  its  sole  origin  **  in  the  conviction  that 
human  moral  life  has  its  basis  and  its  safeguards  in 
haman  nature."*  The  words  of  Confucius  and  ]\Iencius 
appear     to    be     **  a    set   of    moral     truths — some    would 


*  James  Troup's  translations  of   the  Shin  teaching,  Vols.  XIV* 
XVII  of  these  Transactions. 

*  "  The  International  Jouinal  of  Ethics,"  Vol.  1,  No.  3,  p.  307. 
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say  truisms — of  a  very  narrow  scope  and  of  dry 
ceremonial  observances,  political  rather  than  personal.*'* 
However  true  this  characterization  of  the  early  Chinese 
teachings  may  be,  one  dissents  when  it  is  set  forth,  finally, 
as  **  the  creed  of  educated  Chinamen  ";  *  nor,  so  far  as  my 
limited  study  goes,  can  I  find  that  it  has  satisfied  **  the  Far- 
Easterns  of  China,  Korea  and  Japan.'* 

It  is  not  necessary  to  linger  over  the  efforts  to  prove  the 
original  monotheism  of  the  Chinese  nor  to  recount  the 
religious  elements  in  the  teaching  of  Confucius. °  After  his 
death  there  was  a  rapid  **  degeneracy,"  for  his  "  set  of 
moral  rules  "  left  an  open  door  for  other  doctrine.  In  the 
time  of  Mencius  scholars  openly  ridiculed  the  "  Master," 
and  in  spite  of  Mencius's  opposition  Taoism  gained  in 
strength.  Later  on  for  centuries  Taoism  had  **  the  field 
pretty  much  to  itself;""^  until  at  a  subsequent  date  this 
mystical  system  received  ** Buddhism  with  open  arms."® 

As  early  as  65  A.  D.  the  Imperial  sanction  was  given  to 
the  Indian  religion,  and  thenceforth  for  centuries  men  were 
zealous  for  both  Confucius  and  Buddha.®  So  in  the  time  of 
the  Eastern  Tsin  *'  Buddhism  was  the  chief  religion,  .  .  . 
and  the  doctrines  of  Confucius  were  nmch  esteemed  ;"^°  and 

^  "  Things  Japanese,"  2nd  Edition,  p.  92. 

*"•  See  "The  Religions  of   China,"  Lecture  I;  and  Faber's  •' A 
Systematical  Digest  of  the  Doctrines  of  Confucius,"  pp.  44-53. 
7  "  The  Religions  of  China,"  p.  180. 
«  "  The  China  Review  "  Vol.  VIII,  No.  1,  p.  59. 

9  Dr.  Edkins  ("The  Phienix  "  Vol.  Ill,  pp.  47-49)  divides  the 
intellectual  development  of  China  into  five  stages  ;-l,  Struggles  for 
Confucianism  against  various  speculations,  with  Taoist  doctrine  gain- 
ing yearly;  2,  The  "Han",  when  the  tone  of  speculation  was 
predominantly  Taoist ;  8,  The  six  dynasties,  when  Buddhism  was 
triumphant ;  4,  The  "  Tang,"  luxurious  and  poetical ;  5,  The 
,'  Sung,"  and  on  to  our  day.  In  none  of  these  periods  was  "  the 
purely  human  side  of  morals  "  the  "  creed  of  educated  Chinamen." 
Some  addition  was  always  needed  to  satisfy  their  intellectual  and 
religious  natures. 

10  The  Middle  Kingdom,  Vol.  II,  p.  105. 
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again  we  read  of  the  emperor  Wuti  of  the  Liang  in  the  sixth 
century  :  "  Wuti  did  much  to  restore  literature  and  the  study 
of  Confucius  ;  ...  In  his  latter  days  he  was  so  great  a 
devotee  of  Buddhism  that  he  retired  to  a  monastery  like 
Charles  V.""  This  harmony  continued  with  little  to  disturb 
it  until  the  time  of  the  So  (Sung). 

It  was  during  this  period  of  Buddhist  supremacy  that 
the  Chinese  literature  was  brought  to  Japan,  and  here  too  it 
was  honoured  but  made  no  effort  to  disentangle  itself  from 
its  ally ;  the  Buddhist  religion,  and  not  the  Confucian  ethics, 
bring  characteristic  of  the  period. 

When,  however,  under  Tokugawa  rule,  Chinese  thought 
a  second  time  made  conquest  of  Japan,  it  was  no  longer 
friendly  to  Buddhism.  While  Japan  had  slept  its  long  sleep 
of  centuries  (from  the  twelfth  to  the  seventeenth)  China  had 
been  awake.  At  last  Confucianism  had  taken  on  the  form 
of  a  developed  philosophy  and  with  its  new  self-c(mscious- 
ness  hiid  attacked  and  routed  its  quondam  friend.  This  new 
philosophy  has  satisfied  the  intellect  of  China  and  intro- 
duced into  Japan  won  its  way  here  also  at  once.  The  ages 
of  Buddhistic  faith  came  to  a  close  and  the  intellect  of  Japan 
accepted  in  the  place  of  the  Indian  religion  the  pantheistic 
philosophy  of  Sluishi  (Chu  Hi).^'- 

The  luxury  and  poetry  of  the  To  (Tang)  were  followed 
by  the  struggles  of  the  So  (Sung,  A.  D.  970-1127,  or  includ- 
ing the  '*  Southern  Sung"  until  1277).  During  the  reigns 
of  Chin-tsung  and  of  his  son  Tin-tsung  '*  a  violent  contro- 
versy arose  among  the  literati  and  officials  as  to  the  best 
mode  of  conducting  the  government.  Some  of  them,  as 
Sz'ma  Kwang  the  historian,  contended  for  the  maintenance 
of  the  old  i)rinciples  of  the  sages.  Others,  of  whom  Wang 
Ngan-slii   was    the  distinguished  leader,  advocated    reform 


11  The  Middle  Kingdom,  Vol.  II,  p.  16G. 

12  The  Chinese  philosophy  is  sometimes  called  "  agnostic,"  so 
♦*  a  friendly  German  critic"  in  "  Things  Japanese,"  p.  94,  and  that 
too  was  once  my  opinion,  *'  Osaka  Conference,"  p.  115.  It  is  not 
agnostic,  but  pantheistic,  as  will  abundantly  appear. 
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and  change  to  the  entire  overthrow  of  existing  institutions. 
For  the  first  time  in  the  history  of  China  two  political  par- 
ties peacefully  struggled  for  supremacy,  each  content  to  de- 
pend on  argument  and  truth  for  victory.  The  contest  soon 
grew  too  bitter,  however,  and  the  accession  of  a  new  mon- 
arch, Shin-tsung,  enabled  Wang  to  dispossess  his  opponents 
and  to  manage  state  affairs  as  he  pleased.  After  a  trial  of 
eight  or  ten  years  the  voice  of  the  nation  restored  the  con- 
servatives to  power,  and  the  radicals  were  banished  beyond 
the  frontier.  A  discussion  like  this,  involving  all  the  cher- 
ished ideas  of  the  Chinese,  brought  out  deep  and  acute 
inquiry  into  the  nature  and  uses  of  things  generally,  and  the 
^Titers  of  this  dynasty,  at  the  head  of  whom  was  Chu  Hi, 
made  a  lasting  impression  on  the  national  mind."^^ 

THE    PHILOSOPHERS    OF    THE    SO. 

The  best  known  of  the  "  orthodox  "  philosophers  of 
the  So  are  Chow  Tun-i,  (A.  D.  1017-1073),  the  brothers 
Ch'eng  (A.  D.  1032-1085,  and  1033-1107),  and  above 
all  Chu  Hi.  Of  the  younger  Ch'eng  it  is  said, — *'  His 
criticisms  on  the  classics  opened  a  new  era  in  Chinese  i3hilo- 
soi)hy  and  were  reverently  adopted  by  his  great  successor 
Chu  Hi."^^  The  names  of  Ch'eng  and  Chu  are  associated 
together,  and  the  dominant  j)hilosophy  is  called  the  system 
of  Tei-Shu  (Japanese  pronunciation). 

These  philosophers  may  be  compared  to  the  schoolmen 
of  Europe.  They  were  no  longer  satisfied  with  the  earlier 
unsystematic  expositicm  of  the  Confuciiin  ethics,  but  ciilled 
metaphysics  to  their  aid  and  transformed  the  groups  of 
aphorisms  and  precepts  into  an  ontological  philosophy.  As 
the  schoohnen  mingled  with  the  teachings  of  the  prophets 
and  apostles  elements  drawn  from  Grecian  and  Eastern 
philosophy,  so  did  these  Chinese  schoolmen  mingle  elements 
drawn  from  Buddhism  and  Taoism  in  their  system  based 
ostensibly  on  the  classics.     Their   indebtedness  to  these  two 

!■'»  The  Middle  Kingdom,  Vol.  11^7174^  " 

"Mayers's  "  Manual,"  p.  34. 
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religions  was  none  the  less  real  because  of  their  vehement 
rejection  of  both  as  heretical.  And  as  the  teachings  of  the 
schoolmen  ruled  European  thought  for  centuries  and  were 
the  medium  through  which  the  words  of  Christ  were  studied, 
so  were  the  teachings  of  the  Tei-Shu  school  supreme  in  the 
East  and  the  medium  through  w^hich  China  and  Japan 
studied  and  accepted  the  words  of  the  Sages.  To  disregard 
their  philosophy  and  suppose  that  the  earlier  and  simpler 
teaching  has  remained  supreme,  is  as  if  we  should  disregard 
the  whole  historical  develoi^ment  of  theology  and  state  that 
the  synoptic  gospels  have  contented  Europe  for  eighteen 
himdred  years. 

Shushi  was  born  in  the  vear  1130  and  died  in  the 
year  1200.  He  was  historian  and  statesman  as  well  as 
commentator  and  philosoi)her.  Educated  in  Buddhism  and 
Taoism,  he  rejected  both  and  completed  the  system  of 
Ch'eng.  He  was  repeatedly  employed  by  the  emperor  in 
posts  of  high  importance,  but  finally  died  in  retirement. 
His  system  has  remained  the  standard  in  China  and  no 
deviation  from  his  teaching  has  been  permitted  in  the  exami- 
nations. His  commentary  is  the  orthodox  exposition  and  his 
philosophy  the  accepted  metai)hysic.^^  **  The  Sect  of  the 
Learned  "  designates  his  followers. 

1^  Shushi's  name  is  variously  written  by  writers  in  China,  Chu- 
hsi,  Choo  He,  Chu  He,  Chu  Hi  and  Kn  Hsi.  Dr.  Legge  has  used 
much  of  Shushi's  commentary  in  connection  with  his  various  trans- 
lations. Accounts  of  his  life  are  given  by  Mayer,  p.  25 ;  Meadows, 
The  Chinese,  Chap.  XVIH ;  in  the  Chinese  Repository,  Vol.  XVIII, 
p.  206  f.  A  section  of  his  writings  has  been  translated  by  Medhurst, 
Chinese  Repository,  Vol.  XIII,  pp.  552,  009  ff.  Also  by  Canon 
McClatchie, — '*  Chinese  Cosmogony,"  being  "  Section  Forty-Nine  of 
the  Complete  Works,"  with  criticisms  and  defence  in  The  China 
Review,  Vol.  Ill,  p.  342  f..  Vol.  IV,  pp.  84,  342  ff.  "  The  Middle 
Kingdom "  has  various  references  to  Shushi  (Chu  Hi),  the  most 
extended  being  Vol.  I,  pp.  682-685.  An  interesting  account  of  some 
points  in  his  philosophy  is  given  by  W.  A.  P.  Martin,  D.  D., — "  The 
Cartesian  Philosophy  before  Descartes,  (Extract  from  the  Journal  of 
the  Peking  Oriental  Society)."  See  also  Faber's  "  Doctrines  of  Con- 
fucius," pp.  32-33.  Rev.  Griffith  John,  Journal  of  the  North  China 
Branch  of  the  Royal  Asiatic  Society,  Vol.  II,  No.  1,  pp.  37-44.,  The, 
Ethics  of  the  Chinese." 
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SHUSHI*S    SYSTEM. 

The  philosophy  of  Shushi  (Chu  Hi)  is  thus  described 
by  Eitel : — **  Though  modern  Confucianism  has  long 
discarded  the  belief  in  the  one  supreme  God,  of  which 
their  classical  writings  still  preserve  a  dead  record,  and 
though  they  substituted  for  the  personal  God  whom 
their  forefathers  worshipped,  an  abstract  entity,  devoid 
of  personality,  devoid  of  all  attributes  whatsoever,  yet 
they  look  upon  nature  not  as  a  dead  inanimate 
fabric,  but  as  a  living,  breathing  organism.  They  see  a 
golden  chain  of  spiritual  life  running  through  every  form  of 
existence  and  binding  together,  as  in  one  living  body,  every- 
thing that  subsists  in  heaven  above  or  on  earth  boneathf 
What  has  so  often  been  admired  in  the  natural  philosophy  o. 
the  Greeks, — that  they  made  nature  live  ;  that  they  saw  in 
every  stone,  in  every  tree,  a  living  spirit ;  .  .  . — this 
poetical,  emotional  and  reverential  way  of  looking  at  natural 
objects,  is  equally  a  characteristic  of  natural  science  in 
China." 

There  is  a  **  child-like  reverence  for  the  living  powers 
of  nature,"  a  **  sacred  awe  and  trembling  fear  of  the  unseen,'* 
a  "  firm  belief  in  the  reality  of  the  invisible  world  and  its 
constant  intercommunication  with  the  seen  and  temporal." 

"  Choo-He's  mode  of  thinking  has  in  fact  been  adopted 
b}'  modern  Confucianism."  According  to  him  **  there  was 
in  the  beginning  one  abstract  principle  or  monad,  called  the 
*  absolute  nothing,'  which  evolved  out  of  itself  the  *  great 
absolute.'  This  abstract  principle  or  monad,  the  great 
absolute,  is  the  primordial  cause  of  all  existence.  When  it 
first  moved,  its  breath^^  or  vital  energy  congealing,  produced 
the  great  male  principle.     When  it  had  moved  to  the  utter- 

^^  "  Between  heaven  and  earth  there  is  nothing  so  important,  so 
almighty  and  omnipresent  as  this  breath  of  nature.  .  .  Through  it 
heaven  and  earth  and  every  creature  live  and  move  and  have  their 
being.  Nature's  breath  is,  in  fact,  but  the  spiritual  energy  of  the 
male  and  female  principles."     "  Feng-shui,"  p.  45. 
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most  it  rested,  and  in  resting  produced  the  female  principle. 
After  it  had  rested  to  the  utmost  extent,  it  again  moved,  and 
thus  went  on  in  alternate  motion  and  rest  without  cessation. 
When  this  supreme  cause  divided  itsell  into  male  and  female 
that  which  was  above  constituted  heaven,  and  that  which 
was  beneath  formed  the  earth.  Thus  it  was  that  heaven 
and  earth  were  made.  But  the  supreme  cause  having 
produced  by  evolution  the  male  and  female  principles,  and 
through  them  heaven  and  earth,  ceased  not  its  constant 
permutations,  in  the  course  of  which  men  and  animals, 
vegetables  and  minerals,  rose  into  being.  The  same  vital 
energy,  moreover,  continued  to  act  ever  since,  and  continued 
to  act  through  those  two  originating  causes,  the  male  and 
lemale  powers  of  nature,  which  ever  since  mutually  iind 
alternately  push  imd  agitate  one  another,  without  a  moment's 
intermission. 

Now,  the  energy  animating  the  two  principles  is  called 
in  Chinese  K'e  (Japanese  Ki),  or  the  breath  of  nature. 
When  this  breath  first  went  forth  and  produced  the  male  and 
female  principles  and  finally  the  whole  universe,  it  did  not 
do  so  arbitrarily  or  at  random,  but  followed  fixed,  inscru- 
table, and  immutable  laws.  These  laws  or  order  of  nature, 
called  Li,  were  therefore  abstractly  considered  prior  to  the 
issuing  of  the  vital  breath,  and  must  therefore  be  considered 
separately.  Again,  considering  this  Li  (Japanese  Ri),  or  the 
general  order  of  the  universe,  the  ancient  sages  observed  that 
all  the  laws  of  nature  and  all  the  workings  of  its  vital  breath 
are  in  strict  accordance  with  certain  mathematical  principles, 
which  may  be  traced  or  illustrated  by  diagrams,  exhibiting 
the  numerical  proportion  of  the  imiverse  called  Su,  or 
numbers.  But,  .  .  these  three  principles  are  not  directly 
cognizable  to  the  senses  :  they  are  hidden  from  view  and 
only  become  manifest  through  forms  and  outlines  of  physical 
nature."  *^ 

17  •♦  Feng-shui,"  pp.  6-9.,  See  "  Ki,  Ri  and  Ten  "  below.  Also  my 
•*  Comment  "  below  for  a  further  exposition,  differing  somewhat  from 
Eitel's. 
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ITS  JAPANESE  OPPONENTS. 

This  is  the  system  which  came  to  Japan  in  the  17th 
century  and  won  the  adherence  of  all  educated  men. 
It  displaced  Buddhism  at  once  and  finally  in  the  regard 
of  the  higher  classes.  Buddhism  indeed  made  no  defence 
but  accepted  its  fate.  Later  on  however  the  orthodox 
Chinese  philosophy  encoimtered  other  enemies.  The  revival 
of  an  interest  in  history,  fostered  by  the  Tokugawa,  was 
followed  by  a  revived  interest  in  Pure  Shinto,  a  Shinto 
disentangled  from  its  Buddhistic  ally  and  restored  to  its 
supposed  early  form.  This  religion  was  intensely  national 
and  intensely  anti- Chinese  in  spirit.^**  It  waged  its  war,  not 
wholly  without  effect,  in  the  eighteenth  and  nineteenth 
centuries.  It  affected  somewhat  the  lat^^r  writers  of  the 
Chinese  school.  But  the  foUowers  of  Confucius,  or  better  of 
Shushi,  to  the  end  commanded  the  assent  of  the  great 
majority  of  educated  men.  And  this,  too,  in  spite  of  still 
another  attack.  This  was  made  by  the  school  of  Oyomei 
^^^,  In  opposition  to  the  "scientific  philosophy"  of 
Shu-shi  it  sought  to  substitute  an  idealistic  intuitionalism. 

Shushi  attempted  to  agree  with  the  differing  schools  of 
Chinese  thought,  bringing  them  together  in  spite  of  their 
inherent  difterences.  He  was  to  this  extent  nn  eclectic.  He 
was  strongly  conservative  and  held  fast  to  the  past,  it  ])eing 
understood  of  course  that  his  o\\-n  interi^retation  was  to  be 
accepted  as  the  teaching  of  the  past.  He  was  historian  and 
commentator  as  well  as  philosopher.  Already  in  his  own 
time  his  views  met  opposition  in  favour  of  a  free  development 
of  thought.     And  among  the  men  of  his  time  Rikusosan^" 


i«  See  '^The  Revival  of  Pure  Shin-tau,*'  pp.  13-14,  21-.S4. 
^®  1^^  xU  b.  1140  A.  D.  *•  In  opposition  to  the  critical  philoso- 
phical erudition  of  Cliu-hsi,  Lu  desires  rectification  of  heart  and  life 
to  be  the  main  point,  as  the  commencement  and  aim  of  study. 
There  is  no  doubt  that  in  this  Confucius  stands  on  his  side.*' 
Faber's  •'  Doctrines  of  Confucius,"  p.  33. 
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insisted  that  his  own  heart,  and  not  the  past  should  be  the 
chief  object  of  study.  He  however  wrote  little  and  his  first 
great  follower  was  Oyomei. 

OYOMEI. 

Oyomei  was  born  in  the  year  1472  A.  D.  and  died  in 
the  year  1528.  He  was  a  provincial  governor  **  and  in  this 
capacity  gained  high  renown  through  his  conduct  of  military 
affairs.  In  1518  he  subdued  an  insurrection  in  Kiang-si  and 
in  1527,  conducted  a  campaign  against  the  wild  tribes  in 
northern  Kwang-si."^  He  is  famous  for  his  humour  and 
for  his  fine  literary  style.  His  style  is  clear  and  intellectual, 
and  no  one  has  since  equalled  it  in  China  or  Japan.  He 
was  peculiarly  fimd  of  studies  pertaining  to  war.  He  was 
also  a  poet  of  originality  and  power.  In  China  many 
scholars  accepted  his  doctrine  at  once,  but  in  Japan  his 
foUowing  has  been  small,  for  the  Tokugawa  government  gave 
its  patronage  wholly  to  the  school  of  Shushi  and  forbade  the 
public  teaching  of  the  doctrines  of  Oyomei. 

Oyomei  was  not  a  repeater  of  past  wisdom,  nor  a 
commentator  :  he  sought  to  find  all  truth  within  his  o\^ti 
heart.  He  cared  nothing  for  the  scientific  investigation  of 
the  outer  world,  nor  for  the  study  of  history.  He  even 
thought  that  all  reading  might  be  dispensed  with  and  refused 
to  commiserate  a  scholar  who  was  lamenting  the  loss  of  his 
sight,  Oyomei  assuring  him  that  he  should  be  content,  since 
he  bore  all  truth  within  his  own  heart  and  needed  not  eyes 
to  aid  in  studying  that. 

SPIRIT    AND    LAW. 

Dift'ering  thus  in  method  he  also  denied  the  fundamental 
l^ositions  of  the  i^hilosophy  of  Shushi.     The  latter,  as  we  have 

20  Mayers's  '•  Manual,"  p.  246.  This  brief  paragraph  is  all  I  have 
been  able  to  find  in  English.  A  lecture  recently  given  by  Prof. 
Inoue  of  the  Imperial  University  is  the  authority  for  my  account 
of  Oyomei  and  his  philosophy.  Printed  in  the  Rikngo  Zasshi — 
Feb.  1892. 
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seen,  taught  the  existence  of  both  **  ki  *'  and  "  ri,"  spirit  and 
law.  His  conception  of  "  ki  "  corresponded  to  the  Stoic 
doctrine  of  "pneuma.*'"  Ki  by  no  means  necessarily  im- 
plies personality.  Sometimes  it  is  described  as  if  it  were  the 
essence,  the  inner  pQwer,  of  all  things.  It  is  not  "  spiritual  '* 
in  our  modern  and  defined  use  of  the  word.  It  is  identified 
with  the  air.  It  exists  in  all  things.  All  things  may  be  called 
**  ki,'*  the  grass,  the  trees,  the  human  body.  But  man's 
heart  is  also  **  ki"  and  shows  its  nature  when  the  passions 
are  aroused.  From  this  point  of  view  we  might  think 
Shushi  as  strict  a  materialist  as  the  Stoics,  but  then  too  we 
should  interpret  matter  in  the  Stoic  and  not  in  the  modern 
sense.  There  are  formless  ki  and  ki  impalpable  and  in- 
visible. Over  against  the  ki  is  placed  the  **  ri,"  the  law,. 
the  principle  of  nature.  Ki  is  invisible  and  is  the  same  as 
the  **  Way,"  as  reason.  It  is  not  however  merely  abstract,, 
for  then  would  it  be  the  same  as  the  Buddhist  '*  nature." 
Ri  is  an  entity  as  real  as  ki,  indeed  even  more  truly  an 
entity  for  it  (theoretically)  preceded  ki  and  ki  depends  on 
it.**  Still  in  the  actual  world  there  is  no  ki  without  ri 
and  no  ri  without  ki.  Man's  heart,  his  ki,  is  polished  and 
refined  by  the  ri,  so  the  ri  must  be  studied  and  thus  the 
fundamentiil  process  is  '*  tlie  distineti(m  of  things."  ^^  If  we 
do  not  thus  **  know,"  even  the  best  acticm  will  not  avail.^ 


21  Pneuma  "  is  the  totality  of  nil  existence  ;  out  of  it  the  whole 
visible  universe  proceeds,  hereafter  to  be  resolved  into  it  again.  .  .  . 
Out  of  it  separated  tirst  the  elemental  iire,  and  this  again  condenses 
into  air  ;  a  further  step  in  the  downward  path  derives  water  and  earth 
from  the  solidification  of  air.  .  .  .  From  the  elements  the  one  sub- 
stance is  transformed  into  the  multitude  of  individual  things."  Enc. 
Brit.,  art.  Stoics.     Compare  pp.  46-47  below. 

^  For  an  example  of  the  process  of  this  "  reification  of  the  con- 
cept "  see  p.  47  below. 

^  This  method  professes  to  rest  upon  a  phrase  of  Confucius. 
**  the  distinction  of  things."     See  p.  43  note,  below. 

"  P.  72  below. 
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OYOHEI'S    mEAIJSM. 

Xow  Ovoinei  was  an  idealist  and  wonld  have  none 
of  this  distinction  into  ki  and  ri.  Ontsidtr  c»f  the  heart 
itself  there  is  no  ri,  no  law,  no  principle.  The  heart 
and  the  ri  are  identical.  All  the  ri  is  containt^i  within 
the  heart  and  there  is  no  place  for  "the  distinction 
of  thinji-?."'  The  heart  is  the  same  as  the  *•  Why  "  and 
the  •*  AVav "  is  the  sauif  as  *•  Heaven/'  If  a  man 
knows  his  heart  he  kn<»v»s  the  **  Wav  "  and  if  he  knows 
the  ••  Way  "  he  knows  Heaven.  All  depends  on  purifying 
the  heart.  Good  and  evil  are  all  of  it.  and  there  is  neither 
fUxnl  n««r  evil  apart  from  it.  Meu  are  all  j:«>od  a<  Shushi, 
aftL'r  Mencius,  taujjht.  and  can  all  purify  their  hearts  if 
thev  will.  th(ai;/h  in  this  too  there  are  natural  ditferences. 
All  men  are  divided  into  three  classes,  and  the  hi^rhest  have 
an  intuitive  knowled^'e  that  is  their  own  innate  stjindard. 
This  innate  knowledjre  is  however  in  aU  men  :  make  it  clear 
and  all  is  clear.  And  it  is  ]»urifie«l  ]»y  obedience  to  the  ^ye 
relations  and  the  live  virtues.  We  j^ain  nothing  fn.iu  with- 
out ;  all  is  alreadv  within  and  needs  (»nlv  to  Ik^  thus  studied 
hv  oliL'dience.  To  act  is  to  kn<^»w.  If  we  sav  we  know,  we 
alreadv  act  or  we  do  not  trulv  know.  Kn()wledge  is  the 
beginning  of  action  and  action  is  the  c(»mpletion  of 
knowledge. 

Thus  ethical  science  is  thf^  ()nlv  science  and  nothing  else 
is  worthy  of  our  attention  or  thought."" 

<Jyomc*i  fuUy  accepted  idealism.  He  asserted  that  apart 
from  our  hearts  there  is  nothing.  The  flower  comes  into 
existence  when  it  ]>ecomes  known  and  ceases  to  ])e  when  it 
passes  out  of  our  knowledge.  13ut  he  also  teaches  a  cosmo- 
logical  idealism,  as  he  asserts  that  there  is  this  all  important 
innate  knowledge,  the  best  endowment  of  man,  in  every- 
thing,   in  grasses,  stones,  trees,    in  Heaven  and  in  P^arth. 


^  Uyomei'8   system  may   l>e  stndied  in  the  fg  ^  §^,   Den-shu- 
roku,  the  Zen-sho  and  Zen-shu,  F&  Bfl  ^  J^    F&  Bfl  ^  ft  • 
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By  vii-tue  of  it  each  thing  is  itself  and  all  partake  of  the 
same  ethical  law. 

0y6mei  was  in  his  early  years  a  believer  in  Buddhism 
and  his  writings  show  strong  marks  of  its  influence,  but  he 
rejected  it  as  a  system.  He  taught  that  his  purpose  differed 
from  the  Buddhist.  The  end  of  his  doctrine  was  not  self- 
absorption  in  mystic  contemplation,  but  the  attainment  of 
virtue,  the  attainment  of  the  practical  virtue  needed  by  men 
alive  and  of  the  world. 

JAPANESE    FOLLOWERS    OF    OYOMEI. 

The  profound  repugnance  this  system  excited  among  the 
followers  of  Shushi  is  well  represented  in  the  Shunda- 
Zatsuwa.*^  The  government  of  the  Shogim  forbade  its  propi 
agation  and  permitted  only  the  orthodox  teaching  in  its 
schools.  Several  well  known  scholars  are  reputed  followers 
of  Oyomei,  although  their  published  writings  do  not  expreesly 
indicate  the  fact.  Among  others  is  Nakai  Toju  (Omi  Seijin). 
He  lived  in  the  first  half  of  the  seventeenth  century  and  was 
a  voluminous  writer.  In  his  writings  on  ethics  he  does  not 
profess  his  dependence  on  0y6mei,  yet  agi*ees  with  him  in  all 
the  essentials  of  his  system. 

THE    OKINA    MONDO. 

**  How  can  we  be  sure  then  of  the  proper  course  of 
conduct  ?  Hold  fast  in  our  hearts  the  great  principles 
of  unselfishness  ami  humility,  cast  evil  out  of  om*  hearts 
and  follow  truth. "^'  His  teaching  does  not  expressly 
differ  from  the  **  orthodox  '*  school,  yet  his  emphasis  is 
different.  He  exalts  "  heart  learning,"  insists  upon  the 
supreme  duty  of  **  i)olishhig  the  illustrious  virtue "  of 
our  hearts  and  proclaims  the  Confucian  laws  to  be  the 
**  manifestation  of  the  virtues  of  the  heart."  To  him  the 
heart  learning  is  in  all,  but  the  sage  intuitively  beholds  it 

«  Pp.  28  f.  below. 

^  Okina  mondO.  Vol.  II  p.  3. 
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while  others  are  indebted  to  his  teaching.  Still  may  all, 
even  the  ignorant,  attain  the  blessedness  of  virtue,  as  the 
heart  learning  extends  from  lowest  to  highest,  and  aU  go 
therein,  yet  with  distinction  of  powers  and  place.  **  The  great 
highway  is  for  all,  but  the  travellers  are  not  of  equal 
strength.  There  are  men  and  women,  old  and  young,  weak 
and  strong ;  for  every  one  there  is  a  duty  suited  to  his 
powers,  and  doing  that  he  fulfils  the  law  of  filial  piety."  ^ 
**  But,"  objects  the  questioner,  **  this  virtue  is  so  broad 
that  I  cannot  attain  it."  And  the  answer  is, — '*  That  is 
the  suggestion  of  a  bad  heart.  You  can  attain  it  just 
because  it  is  so  broad.  The  light  of  sun  and  moon  goes 
everywhere,  and  each  one  according  to  the  strength  of  his 
eyes  can  use  it ;  so  every  one,  man  and  woman,  learned  and 
milearned  alike,  can  obey  this  virtue  according  to  each 
one's  ability.  In  Heaven  it  is  called  Heaven's  *  Way ' 
and  on  eiirth,  earth's  *  Way.'  Originally  it  had  no  name, 
but  for  the  sake  of  teaching  the  ignorant  the  Sages  called  it 
*  filial  obedience'  "'*^  **  It  dwells  in  the  universe  as  the 
spirit  dwells  in  man.  It  has  no  beginning  nor  end. 
Without  it  is  neither  time  nor  being.  In  all  the  universe  there 
is  nothing  without  it.  As  man  is  the  head  of  the  universe, 
its  image  in  miniature,  filial  obedience  is  in  both  body  and 
spirit  and  is  the  pivot  of  his  existence."  '*  As  a  looking-glass 
reflects  many  shajics  and  colours  but  is  itself  unchixnged,  so 
does  filial  obedience  reflect  all  the  virtues,  itself  unchange- 
able. All  the  virtues,  all  duties  may  be  resolved  into  it, 
and  it  is  caUed  filial  obedience,  because  obedience  to  parents 
is  the  begiiming  of  the  *  Way.'  Its  essence  is  to  perceive 
that  as  our  bodies  are  derived  from  our  parents  and  are  yet 
one  with  them,  so  are  tlieir  bodies  derived  from  the  spirit  of 
heaven  and  earth,  and  the  spirit  of  heaven  and  earth  is  the 
oftspring  of  the  spirit  of  the  universe  ;  thus  my  body  is  one 
with    the  universe    and  the  gods.     Clearly  i)erceiving    this 

"■'  Okina  Mondu,  Vol.  V.  p.  35. 
23       "  •«        Vol.  I.  p.  3. 
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truth  and  acting  in  accordance  with  it  is  obedience  to  the 
*  Way.'  This  *  obedience  is  like  the  great  sea,  and 
the  various  relationships  are  like  vessels  with  which  we 
dip  out  the  water ;  as  the  vessel  is  big  or  small,  round  or 
square,  so  the  water  appears,  but  it  is  all  alike  the  water  of 
the  great  sea.*'* 

It  is  this  implicit  dependence  upon  the  intuitions  of  the 
heart  that  gives  the  system  of  Oyomei  its  attractiveness  to 
many  Japanese.  **  His  foUowers  were  few,  but  were  all 
strong  men,*'**  we  are  told.  And  on  the  other  hand, — 
"  Shushi's  teaching  is  admirable  but  it  weakened  and  ener- 
vated the  spirit  of  the  Japanese."  ^ 

DIFFERENCES  AND  AGREEMENTS. 

The  two  systems  differ,  but  their  points  of  agreement  are 
more  than  their  divergencies.  They  are  mere  varieties  of  the 
Jukyo,  "  The  Sect  of  the  Learned."  Both  rest  upon  the  same 
fundamental  ethical  propositions,  however  distinct  their  more 
metaphysical  principles.  They  are  alike  in  the  belief  that 
righteousness  is  life.  The  shortest  time  is  sufficient,  is  the 
"  true  long  life,*'  if  spent  in  conformity  to  the  *  Way.'  A 
clear  perception  of  the  *  Way  '  includes  all  the  rest ;  this  is 
the  true  long  hfe  and  wealth  and  peace,  for  if  the  heart  be  at 
rest  outward  circumstiinces  matter  not.  And  an  evil  heart 
includes  all  the  curses  ;  sights  and  sounds  are  painful ;  even 
without  outward  sorrow  there  is  no  rest."  ^^  Both  rest 
their  authority  ultimately  upon  the  classics,  though  the  Oyo- 
mei school  put  less  stress  upon  mere  learning.  **Ifonc 
sentence  of  the  Book  of  Changes  be  mastered  it  will  teach 
all  that  is  in  the  classics.     But  the  13ook  of  Chanjies  is  diffi- 


*^  Okina  MontlO,  Vol.  I.  pp.  3-7.  The  Okina  Mondo  is  a  posthu- 
mous work  of  Nakai  Toju  piinted  in  1G50  A.D.  I  printed  an  abridged 
translation  in  •'  The  Chrysanthemum,"  Vol.  II.,  Nos  3,  4,  6,  8. 

S3  Prof.  T.  Inoue. 

30  The  Rev.  M.  Uemura. 

31  Okina  Mondo,  Vol.  XL,  p.  34. 
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cult  of  comprehension,  so  Confucius  \vrote  the  Classic  of 
Filial  Piety.  This  will  suffice  ;  but  after  it  is  mastered,  ac- 
cording to  time  and  strength  we  are  to  go  on  to  others." 
This  doubtless  is  a  point  of  great  practical  difference,  the 
orthodox  school  recommending  a  study  of  the  books  that 
shall  occupy  the  entire  life.  Yet  both  agree  in  reprobating  a 
scholarship  that  is  apart  from  morals,  that  is  not  expressed 
in  action,  that  does  not  govern  the  life.  "  True  learning  is 
disregard  of  self,  obedience  to  the  *  Way '  and  the  ob- 
servance of  the  five  relations.  Its  eye-ball  is  humility. 
Wide  learning  applies  all  this  to  the  heart.  False  learning 
desires  the  honour  of  wide  learning,  envies  those  who  excel, 
wishes  only  for  fame  and  makes  pride  its  eye-ball.  It  has 
nothing  to  do  with  obedience  and  the  more  (me  has  the 
worse  ho  is.  Let  us  beware  lest  we  tread  the  evil  way 
leading  down  to  the  brutes  and  the  dominion  of  the  devils. 
False  learning  fosters  this  pride  and  never  thinks  of  casting 
it  away."^'*'  **  Humble  folk  who  obey  but  cannot  read  ai'e 
taught  ])y  others  ;  not  reading  it  is  as  if  they  read.  That  is 
heart-reading,  for  it  conforms  to  the  heart  of  the  Sages. 
Mere  reading  with  the  eye  while  the  heart  is  far  aw^ay  is 
not  true  reading ;  it  is  to  read  as  if  reading  not.  In 
the  ago  of  the  gods,  imitation  of  the  conduct  of  the 
Sages  was  true  learning.  Now  there  are  no  Sages,  and 
true  leai'uing  consists  in  understanding  the  classics  and  reg- 
ulating conduct  thereby.  Thus  may  we  polish  the 
illustrious  jewel  of  our  hearts.  To  cast  away  the  classics 
and  trust  our  dark  misled  hearts,  is  to  cast  away  the  candle 
and  seek  in  the  dark  for  that  which  is  lost."^ 

ATTACK    ox    BUDDHISM. 

Both  systems  strongly  express  their  hatred  of  Bud- 
dhism and  ignore  their  indebtedness  to  its  teaching.  **  In 
India  Shaka  (Buddha)  himself  never  got  beyond  the  outside 

s-i  Okina  Mondo,  Vol.  III.,  pp.  10-12. 

»3     "  '•      Vol.  III.,  pp.  12-U.  Compare  pp.  61  below. 
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of  things.  His  purpose  was  indeed  good  but  he  was 
ignorant  of  the  essential  principles.  After  his  death  even 
the  semblance  of  truth  disappeared,  and  his  system  dis- 
suaded from  virtue  and  excited  to  evil.  It  is  to  be  classed 
with  Taoism,  and  is  a  thorn  in  the  '  Way,'  an  obstruction 
to  the  gate  of  truth  ;  it  is  to  be  avoided  as  one  would  flee  an 
evil  voice  and  the  temptations  of  lust."" 

Omi  Seijin  was  the  first  great  writer  on  the  Chinese  philo- 
sophy in  Japan  and  his  memory  is  still  cherished  as  a  man 
pure  in  life,  strong  in  influence  and  great  in  letters.  He 
established  a  school  and  had  many  followers,  of  whom  Kuma- 
zawa  Rydkai  is  the  best  known.  Later  Oshio  Heihachiro  is 
the  chief  representative  ot  the  OyOmei  school.  He  left  little 
in  writing,  but  is  everywhere  known  for  fierce  opposition  to 
Tokugawa  and  his  connection  with  the  Osaka  insurrection  of 
1889."* 

THE    ORTHODOX    SCHOOL. 

The  scholar  who  is  usually  said  to  have  been  the  first 
exponent  of  the  Chinese  philosophy  is  Seiga.  He  wrote  no 
books.  The  great  scholars  of  the  orthodox  school  formed  a 
group  at  the  end  of  the  seventeenth  century.  Of  these  men  the 
best  known  is  Arai  Hakuseki.  With  his  name  arc  associated 
the  names  Ito  Jinsai,  Ogyu  Sorai  ^  and  Yamazaki  Ansai. 

»*  Okina  Mondo,  Vol.  IV.,  pp.  1-13. 

^  During  a  time  of  scarcity  Oshio* s  wrath  was  excited  by  the 
heartless  conduct  of  an  official  in  Osaka  who  refused  to  remit  the 
taxes.  So  Oshio,  influenced  by  his  philosophical  views  to  a  democra- 
tic disregard  of  official  rank  and  right,  led  an  assault  upon  the 
government  warehouses,  took  out  the  grain  and  distributed  it  to  the 
people.  The  rising  was  quickly  put  down  and  Oshio  suffered  death 
as  a  criminal.  Another  account  says  that  en  route  to  Satsuma  he 
was  lost  at  sea — •*  Dai  Ni  Hon  Jim-mei  Ji-sho.  Vol.  I :  :fe  19  ?js.A^  if  It 
It  is  possible  that  the  teachings  of  the  OyOmei  school  were  more 
dangerous  to  the  existing  order  than  appears  to  a  foreign  stndent,  and 
that  Tokugawa  knew  its  own  interests  best  as  it  forbade  their  propa- 
gation. 

>"  Jinsai  and  Sorai  were  not  orthodox.  See  Mr.  Haga*8  *'  Note  *' 
below. 
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These  writers  were  transmitters  of  the  wisdom  of  the 
Chinese  and  worshipped  at  the  shrine  of  Tei-Shu.  No 
Western  ever  held  more  closely  to  the  plenary  inspiration  of 
the  Bible  as  expounded  by  his  favourite  commentator  than 
these  men  to  the  Chinese  Classics.  They  contain  the  ab- 
solute, eternal  truth  of  Heaven  and  Earth.  By  it  the  uni- 
verse with  all  its  hosts  were  formed.  This  **  Way  "  is  the 
unchanging  wisdom,  the  everlasting  reason,  the  Divine  arche- 
type. No  deviation  from  it  can  go  unpunished  and  no  varia- 
tion in  its  exposition  can  be  endured.  It  is  not  more  re- 
markable that  the  Japanese  orthodoxy  attempted  no  im- 
provement, no  amendment  in  the  Classics,  than  that  our 
orthodox  ^Titers  attempted  no  improvement  or  change  in 
our  sacred  text.  As  western  writers  on  theology  fill  their 
pages  with  Biblical  references,  these  writers  on  the  Chinese 
philosophy  fill  their  pages  with  allusions  to  the  classics. 
Direct  quotations  abound,  and  references  and  phrases,  so 
that  every  sentence  has  its  classical  colour. 

It  is  surprising  that  the  Japanese  scli(»lars  have  at- 
tempted no  systematic  exposition  of  either  the  orthodox  or  the 
heterodox  philosophy.  They  have  been  content  to  go  to  the 
Avritings  of  Shushi  and  of  his  Chinese  expositors.  So  too 
have  his  commentaries  satisfied  them.  There  is  not  an 
original  and  valuable  commentary  by  a  Japanese  'WTiter. 
They  have  been  content  to  brood  over  the  imported  works 
and  to  accept  unqnestioningly  polities,  ethics  and  meta- 
physics.'' 

WANT    OF    ORIGINALITY. 

This  foreign  system  moulded  the  intellectual  life  of  the 
nation.  Within  its  boimdaries  thought  moved  and  was 
confined.  As  the  new  was  forbidden  so  was  the  old  cast 
off.     Buddhism  and  Shinto  were  as  heretical  as  the  teaching 


^  The  Ancient  Learning  School  "  Kogaku  "  al<o  rested  upon  the 
modem  Chinese  School.— Faber's  Doctrines  of  Confucius,  p.  34 ; 
and  "Mi.  Haga's  '*  Note  "  below. 
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of  Oy6mei.  Society,  government,  education,  literature, 
religion  and  ethics,  all  were  supplied  from  this  one  source. 
Buddhism,  as  we  have  seen,  influenced  the  thought  of  the 
Chinese  philosophers,  but  it  was  permitted  no  new  influence, 
it  was  permitted  to  add  no  new  ideas  here  in  Japan  where  it 
had  been  supreme  for  a  thousand  years.  Shintd  eflected  no 
modification.  And  the  Japanese  produced  no  scholar  who 
could  do  more  than  repeat  what  he  had  been  taught.  Yet 
this  philosophy  in  thus  permeating  the  nation's  life  could 
not  fail  to  be  modified.  It  felt  the  influence  of  the  national 
ideals.  It  varied  from  its  original  standard,  yet  not  as 
modified  in  statement  or  in  system  but  as  insensibly  taking 
on  a  new  colour  and  feeling  a  new  spirit. 

It  follows  that  one  cannot  readily  point  out  the  distin- 
guishing characteristics  of  the  Chinese  philosophy  in  Japan. 
There  is  certainly  a  difference.  Here  the  samurai  takes  to 
himself  the  title  reserved  in  China  for  the  literati  and  adds 
arms  to  letters.  The  vocation  of  arms  occupies  thus  the 
highest  place  of  honour.  So  too  does  loyalty  take  precedence 
of  filial  obedience  and  the  ethical  philosopher  can  praise  with- 
out qualification  men  who  desert  parents,  wife  and  children 
for  the  feudal  lord.  ^  And  with  this  loyalty  is  an  undue  exalta- 
tion of  a  disregard  of  life,  an  exaltation  that  comes  near  to 
canonizing  those  who  kill  themselves  no  matter  how  cause- 
lessly, no  matter  though  crime  be  the  reason  for  an 
enforced  suicide.**  The  impetuous,  uncompromising,  war- 
like, partisan  character  of  the  people  is  reflected  in  their 
morals. 

CONFUCIANISM   AND    THE    PEOPLE. 

The  Confucian  literature  in  Japan  so  far  instructed  the 
mass  of  the  people  as  to  provide  summaries  of  moral  rules 
for  them.     But  these   moral  rules  could  exist  in  hai'mony 

'■'•^  Similar  instances  are  found,  of  course,  in  Chinese  history. 
»  Pp.  41-42  below 
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with  9,  prevailing  Buddhism.  And  as  in  China  for  centuries 
and  in  Japan  for  a  thousand  years  the  Chinese  ethics  knew 
no  quarrel  with  the  religion  of  the  Buddha,  so  even  after  the 
educated  men  in  Japan  had  given  up  Buddhism  it  still  re- 
tained its  full  power  over  the  lower  classes  and  could 
incorporate  the  Confucian  ethics  with  itself. 

One  effort,  long  continued,  was  made  to  win  the  people 
not  merely  to  the  Confucian  ethics  but  to  the  foreign 
philosophy.  Toward  the  close  of  the  eighteenth  century  a 
school  of  popular  preachers  expounded  the  rudiments  of 
the  Chinese  system  to  the  people.  They  made  such  con- 
cessions to  Buddhism  as  they  thought  the  case  demanded, 
but  sought  to  substitute  their  system  for  the  people's  faith. 
They  continued  in  a  succession  until  the  middle  of  the  nine- 
teenth century  but  their  failure  was  complete.  They  made 
no  lasting  impression  upon  the  nation's  mind.  The  Chinese 
philosophy  remained  the  exclusive  possession  of  the  higher 
classes.*^ 

THE  REJECTION  OF  BUDDHISM. 

The  choice  of  the  Chinese  philosophy  and  the  rejection 
of  Buddliism  was  not  because  of  any  inherent  quality  in  the 
Japanese  mind.  It  was  not  the  rejection  of  supernaturalism 
or  of  the  miraculous.  The  Chinese  philosophy  is  as  super - 
naturalistic  as  some  forms  of  Buddhism.  The  distinction 
is  not  between  the  natiu-al  and  the  supernatural  in  either 
system  but  between  the  seen  and  the  unseen.  The  Chinese 
philosophy  does  not  reject  the  extraordinary  ;  it  has  a  belief 
in  an  all-pervading  natural  "  law  ",  but  the  wonderful  and 
the  prodigious  are  contained  therein.     It  too  has  its  Theo- 

*^  Numerous  translations  of  the  sermons  of  this  school  have  been 
printed,  among  the  earliest  in  A.  B.  Mitford's  **  Tales  of  Old  Japan  " 
pp.  288-326.  The  sermons  called  Eyuo  Dowa  and  Shingaktl  Michi 
no  Hanashi  are  best  known.  Besides  these  there  are  among  others  ; 
— ShO-O  Micbi  no  Hanashi,  Doni-o  DO-wa,  Shingaku-kyoyu-roku', 
and  Zoku-zoku  KyuO  Dowa. 
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phanies  and  its  faith-compelling  signs.  It  was  not  the 
rejection  of  a  religion  for  a  philosophy,  for  Buddhism 
can  be  as  philosophical  as  Shushi  or  Oyomei,  in  fact 
these  drew  much  of  their  doctrine  from  its  stores.  And 
the  Chinese  philosophy  is  as  religious  as  the  original  teach- 
ing of  Grautama.  Neither  Shushi  nor  Gautama  believed  in  a 
Creator,  but  both  believed  in  gods  and  demons.  By  the 
twelfth  century  A.  D.  the  earlier  belief  in  uKmotheism, 
granting  that  once  there  was  such  belief  in  China,  had 
disappeared.  In  a  single  passage  the  Shundai  Zatsuwa  seems 
to  indicate  belief  in  one  personal  God,  but  the  expressions 
fade  away,  and  there  remains  only  a  belief  in  the  Divinity 
of  the  immanent  forces  of  the  universe."  It  holds  to  **  a 
power  not  ourselves  that  makes  for  righteousness  "  and  in 
our  constant  dependence  upon  the  Unseen.  It  has  little 
place  for  prayer,  but  has  a  vivid  sense  of  the  Infinite  and  the 
Unseen  and  fervently  believes  that  right  conduct  is  in  accord 
with  the  **  eternal  verities."  Its  morality  **  is  touched  with 
emotion." 

THE    ETERNAL   VERITIES. 

In  neither  Shushi  nor  Oyomei  is  there  firm  gi'usp  of  the 
idea  of  personality.  As  there  is  no  personal  Creator, 
man  is  the  highest  expression  of  the  forces  of  the  universe. 
Even  gods  and  devils  fear  his  **  determined  mind."  But  as 
in  the  makrokosm  so  in  the  mikrokosm  :  the  ultimate  reali- 
ties are  force  and  law.  Man  has  no  iiinnortal  soul.  He  is 
highest  in  the  scale  of  existence,  yet  is  he  (mly  one  in  the 
endless  series.  The  station  is  greater  than  the  individual 
and  it  determines  him.  His  whole  duty  is  to  live  as  befits 
his  station.  The  Buddhist  doctrine  that  a  man  mtiy  leave 
his  station  and  become  a  priest  is  to  be  abhorred.  It  comes 
from  the  false  doctrine  of  **  three  worlds."  Shaka  forsook 
his  kingdom  and  became  a  hermit.  He  did  not  know  fully 
the  truth.     To  the  Confucianist  such  asceticism  is  tlie  act  of 

"  P.  50  below. 
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a  madman.  Every  man  is  to  follow  the  **  Way  **  with  un- 
shaken heart  in  the  station  in  ^vhich  he  was  born.  To  think 
certain  acts  virtuous  is  the  error  of  the  ignorant  and  the 
heretical."" 

THE    ORIGIN    OF    EVIL. 

For  all  evil  is  disarrangement.  Confusion  is  the 
essence  of  evil.  Strictly  speaking  there  is  no  other  evil. 
**  Nothing  is  bad  by  nature  but  everything  is  good,  yet  with 
a  distinction  of  rank."  When  this  distinction  of  rank  is 
preserved  all  are  good.  But  this  ideal  goodness  is  rarely 
realized.  **  The  gods  are  the  activity  of  Heaven  and  Earth, 
the  excellent  power  of  the  In  and  Yo,  and  of  the  true  *  law.* 
.  •  .  ,  .  But  as  the  gods  come  to  the  world  there  is  both 
good  and  evil.     For  though  the  working  throughout  the  four 

seasons  of  the  five  elements  is  of no  evil  at  all, 

still  as  that  *  spirit '  is  scattered  throughout  the  universe 
and  confused  there  arise  mnexpec ted  winds,  heat,  cold  and 
storms."*®  So  is  it  with  man  and  all  that  is  his.  As  a  part 
of  nature  he  too  is  good,  originally  good,  but  as  his  **  nature 
is  individualized  both  good  and  evil  appear."**  Let  him  put 
himself  in  harmony  with  the  true  nature, — above  all  let  him 
obey  with  unshaken  heart,  and  all  will  be  well. 

So  with  the  state,  crime  is  **  confusion."  The  ancient 
order  has  been  lost  and  therefore  evil  appears.  "  In  the  time 
of  old  the  Sage  was  on  the  throne  ;  the  Superior  Man  was 
next  in  authority  and  all  who  ruled  were  wise,  the  stupid 
occupying  their  natural  position  below  the  rest.  So  from 
higher  to  lowest  wisdom  determined  the  rank  and  there  was 
none  evil.  The  only  distinction  was  of  superior  and  in- 
ferior."** And  the  Sage  ruled  by  doing  "nothing."  It 
was  enon^  that  he  was  enrobed,  enthroned,  with  folded 

«  The  Okina  MondO,  Vol.  V.  pp.17-18. 

*»  P.  55  below. 

**  P.  55  below. 

*s  The  Okina  MondO,  Vol.  II.,  p.  31. 
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arms*  Not  by  vain  exertions  and  strife  may  the  empire  or 
the  individnal  be  ruled.  It  is  by  doing  nothing,  by  letting 
nature  have  its  way  that  a  Divine  excellence  is  attained. 

THE    DEEPER    SELF. 

Man*s  deepest  **  self**  lies  hidden  far  below  his  changing 
''self**  of  act  and  thought  and  desire  and  will.  In  mys- 
terious darkness  it  is  nourished  and  by  doing  naught.  Let 
not  man  break  in  on  that  depth ;  let  him  not  direct  and  will 
and  wish.  The  springs  of  his  being  reach  down  to  the 
springs  of  the  imiverse  itself.  Without  selfishness,  without 
rash  self-determinati(m,  let  the  truer,  deeper  **self"  be 
nourished  and  from  that  strength  the  life  will  come  and  then 
in  act  and  word  there  shall  be  no  danger  of  a  fall.^  And  at 
death  man  shall  return  to  the  all  pervading  spirit,  **  as  a 
vapour  in  the  sky  melts  away,  as  a  drop  mingles  with  the 
sea,  as  fire  disappears  in  fire."*^  He  can  have  no  immortal 
soul.  For  his  conscious  self  there  is  "  nothing  beyond 
slipping  into  the  grave.**  His  highest  hope  is  that 
his  influence  for  good  may  survive ;  and  his  greatest 
fear  is  that  his  memory  may  be  accursed.***  Ho  worships 
his  ancestors  as  commanded  by  the  Sages,  but  that 
worship  does  not  necessarily  imply  the  doctrine  of  a 
conscious,  personal  immortality.*^     **  The    soul  wholly  dis- 

*•  P.  60  below.  Compare  a  certain  phase  of  Christian  mysti- 
cism : — **  Oh  to  be  nothing,  nothing ;"  *•  A  broken  and  empty  vessel ;" 
"  Emptied,  that  He  might  fill  me ;"  *'  Broken,  that  so  mihindered,. 
His  life  through  me  might  flow." 

*i  The  Okina  MondO,  Vol.  V  p.  26. 

«  P.  40  below. 

^  The  worship  of  ancestors  remains  an  inconsistency  difficult  of 
explanation  in  Shushi's  philosophy.  He  teaches  (in  the  Gorui  t^  ^) 
that  at  death  we  are  like  the  flame  :  it  ascends  and  disappears  yet  we 
cannot  say  that  it  has  ceased  to  be.  It  is  the  law  that  man*s  spirit 
(ki  K)  dissolves  at  death,  vanishes  into  thin  air;  but  there  are  excep- 
ticms.  Wlien  men  naturally,  and,  so  to  speak,  willingly  die  the 
spirit  thus  dissolves,  but  when  they  die  violently,  with  strong  protest,. 
the  spirit  remains  for  a  time  collected  and  may  return  and  show  it- 
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solves  at  death  bat  my  spirit  is  one  with  the  spirit  of  my 
ancestors.  So  though  all  other  spirits  dissolve  yet  does  the 
root  of  this  remain  and  when  I  worship  their  spirits  gather 
again.  So  it  was  that  the  Sages  enforced  this  worship. 
And  as  my  spirit  is  one  with  the  spirit  of  my  ancestors,  so 
is  the  spirit  of  the  noble  one  with  the  spirit  of  his  dominion, 
and  when  he  worships  the  spirits  of  the  dead  respond* 
When  I  speak  of  the  universe  there  is  indeed  only  one 
spirit ;  when  I  speak  of  myself,  my  spirit  is  the  spirit  of  my 
ancestors  and  so  it  is  that  when  I  *  feel,'  they  *  respond.* 

ADOPTED  ON  FAITH. 

Without  critical  examination  and  upon  faith  Japan  ac- 
cepted the  Chinese  philosophy.  Once  it  had  accepted  the 
Chinese  ethics  in  alliance  with  the  Buddhist  religion ;  as 
trustingly  it  adopted  the  philosophy  of  Tei-Shu  with  all  its 
hostility  to  the  Indian  faith.  Nor  did  the  **  eclipse  of  faith'* 
cost  the  scholars  of  the  period  of  the  Tokugawa  any  heart 
burnings.  Buddhism  went  at  once  at  the  bidding  of  this 
new  comer  and  left  "  not  a  wrack  behind."  In  acceptance 
and  rejection  alike  no  native  originality  emerges,  nothing 
beyond  a  vigorous  power  of  adoption  and  assimilation. 
No  improvements  in  the  new  philosophy  were  even  attempt- 
ed. Wherein  it  was  defective  and  indistinct,  defective  and 
indistinct  it  remained.  The  system  was  not  thought  out  to 
its  end  and  independently  adopted.  Polemics,  (mtology, 
ethics,  theology,  marvels,  heroes,  all  were  enthusiastically 
adopted  on  faith.  It  is  to  be  added  that  the  new  system  was 
superior  to  the  old,  and  this  much  of  discriminaticm  was 
shown. 

It  is  not  my  purpose  to  discuss  the  Chinese  philosophy, 
not  even  the  Tei-Shu  philosophy  as  represented  in  Japan. 

self  and  work  hami.  A  man  who  was  killed  by  his  ndulterous  wife 
appeared  to  her  undoing,  for  his  hatred  held  his  spirit  together  until 
vengeance  was  executed.  But  such  exceptions  are  only  for  a  time  ; 
finally  all  alike  return  to  the  piimeval  spirit.  Shushi  thus  saves  his 
philosophy  and  his  orthodoxy. 
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I  desire  to  represent  the  spirit  and  thought  of  Old  Japan,  of 
the  educated  men  of  the  Tokugawa  period.  And  a  Japanese 
can  hest  do  this,  a  Japanese  who  gives  his  account  with 
nndisturhed  faith  and  who  is  a  recognized  master  among  his 
cotintr3nnen.  In  the  Shundai  Zatsuwa  of  Kyuso  Muro  we 
have  the  ruling  ideas  of  the  Japan  that  has  forever  passed 
away. 

MURO    NAOKIYO. 

Muro  Naokiyo  was  born  in  Yanaka,  in  Musushi,  on  the 
dOth  March,  1658.  From  the  home  of  his  ancestors,  Ega- 
gori  in  Bichu,  he  called  himself  Ega.  From  his  earliest 
childhood  he  was  distinguished  for  his  love  of  books  and  un- 
remitting diligence  in  study.  His  life  was  the  wholly  un- 
eventful career  of  a  professional  scholar.  When  fifteen  years 
of  age  he  went  to  Kaga  and  was  employed  by  the  prince  of 
that  province.  Here  he  lived  in  a  dismantled  cottage  which  he 
named  The  Pigeon-nest,  and  from  the  cottage  he  adopted  the 
same  name  for  himself,  Kyu-so,  a  name  by  which  he  was 
thenceforth  known,  and  that  is  inscribed  on  his  tomb. 

Once  when  expounding  The  Great  Learning  before  his 
prince  the  latter  was  so  greatly  pleased  that  he  sent  Kyuso 
to  Kyoto  to  continue  his  studies  in  the  school  of  the  celebrat- 
ed Kinoshita  Jun-an.  Here  Kyuso  took  first  rsmk  and 
made  great  progress  both  in  acquirements  and  in  literary 
style. 

From  the  year  1711  until  his  death  he  was  employed 
by  the  Tokugawa  Government  and  wrote  several  books  at  its 
command.  He  received  the  highest  honour  the  Government 
could  bestow,  and  rose  to  great  influence  and  authority.  He 
was  the  devoted  advocate  of  the  Tokugawa  family  and  of  the 
orthodox  school  of  Chinese  philosophy,  and  made  small 
attempt  to  moderate  his  expressions  when  writing  of  their 
enemies.  It  was  during  his  life  that  the  famous  forty-seven 
ronin  performed  their  exploit,  and  Kyuso  gave  them  the  name 
by  which  they  are  still  remembered,  Gi-shi,  the  Righteous 
Samurai. 
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He  died  on  the  9th  September,  1784,  and  was  buried  at 
his  own  request  in  Edo,  Odzuka,  Tsukuba-yama-no-ushiro, 
his  grave  marked  by  a  simple  stone  engraved,  **  KyusO  Mnr6 
Sensei  no  Haka,"  the  grave  of  the  scholar  KyusO  MurO.** 

Since  his  death  his  reputation  has  increased,  and  he  has 
taken  a  distinguished  place  among  the  scholars  of  Japan^ 
being  especially  remembered  for  his  great  learning. 

THE    SHUNDAI    ZATSUWA. 

The  Shundai  Zatsuwa,  Suruga  Dai  Miscellany,  thus  named 
from  Kyuso's  residence  on  Suruga  Dai,  is  a  posthumous 
work  first  published  by  his  grandson  in  the  year  1750.  It 
purports  to  be  a  collection  of  talks  with  his  friends  and 
pupils.  They  would  linger  a  while  after  Kyuso  had  com- 
pleted his  exposition  of  the  Chinese  books,  asking  questions 
and  discussing  themes  suggested  by  the  lecture.  And 
these  conversations  written  down  were  made  into  this  book. 
It  belongs  to  the  class  called  **  miscellanies,"  the  works 
which  best  represent  the  spirit  and  the  attainments  of  the 
Japanese  scholars." 

The  Sundai  Zatsuwa  covers  a  somewhat  wide  range.  It 
contains  polemic  against  the  enemies  of  the  faith,  metaphy- 
sics, fundamental  ethical  principles,  politics,  religion,  the 
lU't  of  war,  and  the  laws  of  literature  and  poetry. 

It  has  not  been  necessary  for  my  purpose  to  translate 
all.  The  literary  criticisms,  the  discussions  of  poetry  and 
of  military  strategy  have  been  omitted.  So  too  have  many 
of  the  historical  incidents.     WTiere  these  incidents  illustrate 


^  The  )t15"SiX  i^  ^he  authority  for  these  statements.  His 
buiial  place  is  in  the  section  of  the  city  now  called  Koishikawa.  He 
wrote  many  books ;  among  them  the  most  celebrated  are  the  following : 

^VtfffUjmASli  i«-iffe€K  :f^mii&:kMi  K^HIt  *SffifS:*lf 

^1  Such  collections  are  among  tbe  most  valuable  of  the  writings  of 
the  Chinese  also,  Confucius  and  Shushi,  among  others,  using  this 
method. 
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gthical  principles  or  the  idea:»  of  the  <tebor4  ihtty  hkVir  itf^fz: 
jroteinad.  But  Kvuso  feh  movwl  ti>  reicve  die  UMavjfT  «f 
*tiie  ri^teons  dead  from  oblivion,  mud  rebiSes^  inrideiix*  miiick 
add  nothing  to  our  nndersUnding  of  his  ethicaJ  und  fdiilo- 
luqpfaical  views.  Many  Chinejie  alhisirau^  and  nhiKtmliunf^ 
luc^^  been  omitted.  The  boc^  is  famoa^  for  itf>  leaminfr.  and 
idMnmds  in  phrases  and  incidents  that  are  of  sicrnificanoe 
only  to  one  throughly  versed  in  Chinese  hisUiry  and  litera- 
tnre.  Some  libertv,  therefore,  in  the  wav  of  c^mdenKaticm 
ha£  been  taken.  As  the  work  is  not  a  classic,  and  at>  the 
piirpose  is  to  set  forth  the  ruling  ideas  and  spirit  c»f  the 
CSnnese  philosophy  in  Japan,  it  has  l>een  thought  wise  to 
fiacrifice  something  of  technical  scholarship  t-o  intelligil»ility. 
And  it  may  be  added,  the  retention  of  the  literarv*  and  his- 
tcffical  allusions  in  their  fulness  would  precisely  defeat  the 
antikca-'s  purpt^se,  his  ornaments  in  Japanese  l>ecoming 
hiemishes  in  English.     All  that  sets   forth   the   philosophy 

religion,   the  ethics   and  jK^litics  lK>th   theoretical  and 
with    copious    historical    illustrations,    have    been 
Perhaps  half  of  the  text  is  represented  here. 

Th«e  sacred  memories  of  the  past,  the  treasures  of 
jiiuJ-r^s^j-phv  and  religion,  the  high  aspirations  after  l>enevo- 
\Gice  And  rightiH>usneKS,  the  ideals  of  the  individual  and  of 
the  *t4te  stand  in  the  Shiuulai  Zatsuwa,  up<m  a  literary  hack- 
zrcfjnxi  flowing,  full,  poetic.  No  attempt  has  Ix^n  made  to 
tTiZLs^fcr  this  literary  flavour,  and  at  the  end  of  his  lalK)urs, 
cwrcporing  the  result  with  the  original,  the  l>arrenness  and 
Ittldnrss  of  the  one  with  the  richness  juid  sm(H>tlmess  of  the 
oOhcT,  the  translat(»r  can  only  adopt  as  his  o\\ti  the  author's 
lament ; — **  Thtuigh  his  philosophy  is  the  fanuuis  music  of 
the  world,  yet  now  is  it  like  Eikaku's  Simg  of  Spring  among 
a  pe*>ple  of  Imrlmrous  speech.** 
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SHUND  AI  Z  ATSU  WA.    BOOK  ONE  .—BENEVOLENCE . 


THE  AGED  SCHOLAR  S  PREFACE. 

I  was  born  in  Musashi,  and  when  my  hair  was  first 
fastened  in  a  queue  studied  the  Chinese  poetry  and  history 
Thenceforth  I  wrote  essays  on  themes  which  interested  me, 
presented  my  writings  to  the  daimyo  and  was  entertained  in 
their  mansions.  Or,  with  my  box  of  books  upon  my  back  I 
lived  like  a  traveller  in  Kyoto.  Afterwards  I  made  my 
home  in  the  north,*  ever  studying  the  ancient  writings,  and 
constantly  strengthened  my  purpose  to  perfect  myself  to  the 
end  of  life.  But,  unexpectedly,  I  was  summoned  by  my 
lord  and  returned  to  my  native  place.*  Thus  have  I  grown 
old  and  imbecile  and  wait  for  death  to  pillow  my  head  upon 
the  hills.  Many  years  and  months  have  passed  away  and 
now  at  seventy-four,  in  the  old  age  of  horse  or  dog,  though  I 
love  learning  and  purpose  to  follow  the  **  Way,"  I  have  no 
virtue  that  fits  me  to  be  leader  or  teacher.  Nor  have  I 
abiHty  for  aught  else,  and  stay  useless  in  the  world.  This  is 
far  other  than  I  had  piu'posed.  So  I  expound  that  which  I 
have  learned  to  those  who  believe  in  the  Old  Man  and  come 
to  him  with  questions.  If  I  can  help  future  scholars  it  will 
be  the  reward  for  my  long  life,  and  in  illness  and  pain  I  com- 
ment constantly  upon  the  books.* 

One  day  after  the  exposition,  when  the  talk  was  of  the 
changes  in  the  learning  since  the   times   of  the  So,   one  of 

^  The  five  books  are  named  after  the  five  cardinal  virtues,  but 
without  especial  significance. 

^  At  fourteen  or  fifteen  years  of  age  his  hair  was  tied  in  a  queue. 
He  lived  with  the  samurai.     And  his  home  in  the  North  was  Kaga. 

3  To  Edo,  by  the  ShOgun. 

*  The  expressions  of  humility  are  conventional.  KyusO  had  the 
highest  influence  and  honours  given  by  the  Tokugawa  to  a  scholar. 
He  was  admitted  to  the  immediate  presence  of  the  Shogun  and  was 
consulted  on  affairs  of  state. 


Sin  -^  jmi  diit  OEiL  Shl  !»uiiflii :. — 

«fdin»m^  ^  jtcbiiiiFfw.  aBi£  buffi  ^ftioDiM.  3iiik'  MJ^rviftl  :sbf- 

F«Hr  c&irsu  jiMCf  I  huvt  svmi  jmI  ptaiiia^  ^     L*wft5K  ^ 

litiilnir  jmi  zutflr  jc  bsmii !  :Sfctf«l«i  SMi£Kt$>  KpnoL  jfynr  «iii^y 
tihat  *^  Wait  **  i^^  Gto-  asi  l^HB  :^  ti^  **  Wjit  '^  «?i'  ivTO»  «ni 
"•  W*v ''  oi  Ctmd&attia*-  ani  M«Bn^^  if  H^e  •*  Wat  "  of  Tti^- 

mci  SL^m ;  And  £^>rsakiz2g  Gyo  «zbd  Shan  we  oumot  &ekI 
tbe  *-  W*y  "  <i>C  HrAT^n  aoid  Edtfth.  IK>  ikx  tnt>t  implkith* 
^n  ^^led  j4clir>idd'^  tat  this  I  know  dkikd  theivl^Ye  spiemk.  If  I 
?>kv  tbkt  wiueh  b«  £ftls«-,  that  which  I  hire  not  verified,  nuiv 
I   m^t^oitiT  he  pmdshed  by  Heaven  uid  E;uth. 


^  The  Sc>.  pp.  4.5  abore.    The  phiksophT  of  Tei>ShQ«  p.  5 
alore 

*  A  teaciiiiig  that  gOTems  one's  own  life. 

*  So  Confoeins  **  at  fottj  had  no  doubts.**     Analects,  II ;  IV,  SL 
At  '■'  fifteen  he  had  his  mind  bent  on  learning.** 

^  The  mythical  Sage  kings  of  China.  GyO  according  to  the  or- 
dinary ontmstirorthy  chronology  began  to  reign  B.C.  3357  and  reign- 
ed 100  years,  being  succeeded  by  Shun,  who  reigned  50  years.  **  The 
Middle  Kingdom/*  Vol.  II,  p.  148. 
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At  this  all  present  straightened  themselves  and  listened 
intently.  The  Old  Man®  continued  ; — This  has  not  waited 
for  my  oath,  it  has  been  determined  these  five  hundred  years. 
From  Shushi's  own  time  the  great  scholars  of  the  86,  the 
Gen  and  Min  with  all  who  followed  the  Ethical  Philosophy 
have  fully  accepted  him.  Men  of  great  learning  debated* 
mdeed,  his  style  and  minor  points  but  said  nothing  against 
his  philosophy .  ^^  So  until  the  middle  of  the  Min,  learning 
was  pure  and  the  celebrated  truth  unimpaired.  Then  came 
Oydmei  with  his  intuitionalism.^  He  attacked  Shushi  and 
changed  the  learning  of  the  Min.  After  his  death  his 
pupils  accepted  the  Zen*'  doctrines  and  thenceforth  scholars 
were  intoxicated  with  intuitionalism  and  weary  of  natural 
philosophy.  They  were  either  mere  memorizers  or  they 
were  Buddhists.  That  men  without  one  ten -thousandth 
of  the  learning  of  Tei-Shu  should  readily  find  fault  is  for  a 
wren  to  mock  a  bo,"  for  a  caterpillar  to  measure  the  sea. 
As  Kantaishi"  says, — **  To  sit  in  a  well  and,  looking  at  the 


^  Okina,  the  old  man,  is  a  title  of  respect. 

»  The  Gen  (Yuen)  dynasty  was  Mongol,  A.D.  1280-1368,  and  was 
succeeded  by  the  Min  (Mings),  1368-1644.  "  The  Middle  Kingdom," 
Vol.  II.,  pp.  175-179. 

^°  The  text  here  has  a  list  of  Chinese  scholars  whose  names  are 
omitted  in  the  translation  in  accordance  with  what  is  said  on  p. — 
above.  Of  the  So,  Shiuseizan,  Gikakuzan,  of  the  Gen,  Kiyorozai 
Kosoro,  of  the  Min,  Sek-kei-ken,  Ko-kei-sai. 

^^  Oyomei,  p.  10  above.  His  **  intuitionalism  "  is  the  j^  ^p  ip. 
See  Mencius,  Book  VII.,  Part  1.  Chap.    XV.,  1.  p.  44  note  below. 

12  The  Zen  sect  of  Buddhism,  the  contemplative  sect  which  pro- 
fesses to  use  no  book. 

^^  The  bo  is  a  fabulous  bird  of  monstrous  size.  For  ••  natural 
philosophy,''  see  "  Ki  Ri  and  Ten  "  below. 

^^  f?  al  ^  Kantaishi  was  one  of  the  eight  most  celebmtcd  literary 
men  of  China.  He  was  of  the  time  of  the  To  (Tang).  *'  He  was 
foremost  among  the  statesmen,  philosophers,  and  poets  of  the  T'ang 
dynasty  and  one  of  the  most  venerated  names  in  Chinese  Utera- 
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^tkj,  proDooiice  it  snuJL**   But  the  saperfickl  ignofant  m^i 
-who  Mdopt  these  views  becaose  of  their  Dovehr  are  niimber- 


In  oar  land  with  peace  for  an  hundred  years  kaming 
has  flourished.  I  cannot  pronoiince  apcm  its  value,  but  the 
ancient  models  and  T»-Sha  have  been  firmly  acc>trpted,  a 
cauise  for  thankfulness.  Bot  of  late  scone  set  forth  false 
doctrine.  They  have  established  their  school  and  gathered 
followers.  Evil  scholars  appear  above  whom  these  men 
seek  to  advance  themselves  with  s^iseless  argiunents, 
sdfishly  and  wholly  without  shame.  It  is  the  fashion  for 
all  the  dogs  to  join  when  one  sets  np  his  lying  bark,  so  evil 
teachings  and  doctrines  abound.  Truly  an  evil  furtune  hiis 
be£dlen  the  ethical  philosc^hy. 

Eantaishi  lived  when  Buddhism  and  Taoism  flinirished, 
and  comparing  himself  to  Mencins  attacked  them  single 
handed  with  an  oath, — '*  The  Gods  of  Heaven  and  Earth 
are  above,  and  to  the  right  and  left.''  ^  My  oath  has  not 
the  strength  oi  3^ncius  but  I  do  not  purpose  to  fall  behind 
the  oath  of  Kantaishi.    See  to  it  that  vou  do  not  hear  in  vain  !*' 


PRIEST    GEXKT's    oath. 


The    celebrated   priest   Genkn  sent  his  oath  to  Tsiiki- 
nowa,  Knjo,  Kyoto.     The  document   is  still  in  the  temple 

tore In  A.D.  819  he  presented  a  remonstrance  to  the  emperor 

Hien  Tsang  against  the  public  honours  with  which  he  had  caused  an 
alleged  relic  of  Buddha  to  be  conveyed  to  the  imperial  palace.  The 
text  of  Han  Yu's  (Kantai's)  diatribe  against  the  alien  superstition  is 
still  renowned  as  one  of  the  most  celebrated  of  state  papers.  But  its 
only  effect  was  '^  the  banishment  of  the  author.  During  his  banish, 
ment  Kantaishi  laboured  to  civilize  the  barbarians  with  whom  he 
lived,  and  his  efforts  are  symbolized  in  a  legend  that  he  expelled  a 
monstrous  crocodile.  Later  he  was  restored  to  honour.  Mayers,  p.  50. 
^  The  Doctrine  of  the  Mean,  XVI.  The  word  for  "  Goils  "  here 
is  ki-shin. 
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of  Shin-kuro-tani.  I  have  not  seen  it  but  have  oeen  told  that 
it  is  as  follows,  **  If  those  who  say  nembutsn**  go  not  to 
Heaven  may  I  sink  to  Hell.^'  Buddhists  doubtless  think 
that  a  strong  oath,  but  from  the  point  of  view  of  our  philo- 
sophy what  could  be  more  vain  ?  If  there  is  no  heaven,  of 
course  there  is  no  hell !     It  is  easy  to  utter  such  oaths  ! 

In  the  old  days  when  retainers  died  with  their  lords,"  in 
a  certain  clan  many  samurai  were  determined  thus  to  end 
their  lives.  Among  them  was  one  young  man  who  was 
especially  lamented  by  every  one.  His  kard  called  at  his 
house  and  sought  to  dissuade  him.  But  in  vain.  Finally, 
however,  as  the  kard  continued  importunate  his  multitude  of 
words  forced  consent,  and  the  samiu*ai  with  an  oath  promised 
to  forego  his  purpose.  So  the  official  went  home  content. 
But  on  the  morrow  when  he  went  to  the  temple  with  those 
who  had  resolved  to  die  together  there  with  the  rest  was  this 
samurai  saying  his  farewells  to  the  guests.  The  karO  ex- 
claimed :  "  Though  you  deceive  me  how  dare  you  break  your 
oath  ?  It  is  impious  !*'  But  the  samurai  laughed  as  he  replied, 
**  Forgive  me  for  deceiving  you.  Yesterday  had  I  not  sworn 
you  would  not  have  left  me,  so  I  swore  to  satisfy  you.  As 
to  the  gods,  though  they  punish  me  there  is  nothing  more 
than  death,  and  as  I  had  determined  to  die  I  swore  purpos- 
ing to  break  my  oath."     The  kard  had  not  a  word  to  say. 

Such  was  priest  Genku's  oath.  He  knew  there  is  no 
Hell,  nothing  beyond  falling  into  the  grave.  But  my  oath  is 
not  like  these.  "  With  sovereign  Heaven  above,  and  tread- 
ing the  sovereign  Earth  beneath,"'^     by  Heaven  and  Earth 


"  Tlie  Buddliist  prayer,  Nama  Amida-butsu. 

^7  The  custom  was  only  abolished  finally  in  A.D.  1664;  Lay's 
*•  Japanese  Faneral  Bites,"  Vol.  XIX.,  Pt.  III.,  p.  528  of  these 
**  Transactions."  A  karo  was  the  minister  of  a  daimyo. 

^^  The  commentary  on  The  Spring  and  Autumn,  Book  V.,  Year 
XV.  p.  1G5  of  the  Chinese  Classics,  Legge*s  edition. 
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I  swear.  So  like  Genku  I  purpose  to  swear  tor  my  "  Way  " 
but  if  my  oath  is  false  I  am  punished  by  Heaven  and  Earth. 
Consider,  in  Buddhism  **  is  '*  becomes  *'  is  not  **^^  and  truth 
is  made  falsehood.  Only  as  that  which  **  is  not  *'  becomes 
that  which  '*  is  *'  can  we  make  that  which  *<  is  "  into  that 
which  '^is  not."  Only  as  we  turn  lies  into  truth  can  we  turn 
truth  into  lies.  Though  we  know  that  this  talk  of  Heaven 
and  Hell  is  false,  still  is  it  taught  as  if  falsehood  and  truth 
were  one.  So  is  it  taught  to  many  men  without  distinction 
of  wise  and  foolish,  that  if  we  say  nembutsu  pimishment  will 
be  destroyed.  This  is  Buddha's  mystery.  And  here  in 
Japan  are  many  priests  who  are  like  the  founders  of  sects 
who  hold  this  mystery  in  their  hearts.  They  transfer  it 
from  heart  to  heart  and  never  say  that  all  the  talk  of  Heaven 
and  Hell  is  false.  Genku*s  oath  was  such  a  propagatmg  oath. 
There  is  neither  Heaven  for  Tsukinowa  nor  Hell  for  G^nku. 
**  Is  not "  is  put  for  **  is  "  and  lies  for  truth,  that  men  may 
l>e  separated  from  birth  and  death.  Such  was  liuddha's 
purpose. 

Compare  their  scheme  with  our  philosophy  which  gtiides 
men  by  the  very  truth  !  The  difference  is  as  the  difference 
between  the  clouds  and  the  earth. 


HERESIES    MANY. 

Once  when  the  Old  Man  was  ill  his  friends  came  to  sec 
him  imd  he  begged  them  to  stay  and  cheer  his  loneliness.  So 
they  spent  the  day  in  conversation  about  the  j>revalent 
opinions.  And  one  remarked  :  **  I  have  heard  the  leading 
scholars  of  Edo  and  Kyoto.  Some  expound  what  they  call 
our  national  religion  and  confound  it  with  the  Way  of  the 


^  This  refers  to  the  Buddhist  hobeiif  pious  devices  to  lead  the 
ignoraut  to  virtue. 


i 
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Gods  :  others  follow  Oyomei  and  his  intuitionalism ;  and 
others  explain  the  ancient  learning  after  new  principles* 
Where  is  the  truth  in  this  confusion  of  strange  and  familiar 
opinions  ?  What  in  your  heart  do  you  think  ?"  And  the  Old 
Man  replied : — 

**  I  too  have  heard  of  these  schools  which  have  esta" 
blished  themselves  and  teach  heresy.  Their  wisdom  is  such 
as  you  described.  But  I  cannot  agree  with  them.  For  the 
**  Way  "  is  from  Heaven  and  its  source  is  one.  If  we  know 
that  source  we  shall  not  distinguish  the  religion  of  our 
country  from  that  of  foreign  lands  ;  nor  will  intuitionalism 
be  opposed  to  natural  philosophy ;  nor  will  the  learning  of 
the  Sages  be  put  in  opposition  to  Tei-Shu.  The  classical 
literature  teaches  all  this,  but  it  is  not  easy  nor  to  be  under- 
stood unless  studied  with  humble  and  single  minds.  But 
scholars  now-a-days  are  proud,  and  few  of  them  thoroughly 
study  the  Tei-Shu  works.  Without  knowing  even  the  hedge 
of  Tei-Shu  they  make  their  own  hearts  supreme  and  readily 
refute  those  great  scholars.  We  shall  postpone  the  con- 
sideration of  their  learning.  We  grieve  over  their  thin, 
light,  restless,  shallow  learning.  They  have  not  thoroughly 
studied  Confucius  and  Mencius  and  do  not  understand  them, 
so  how  can  they  fail  to  doubt  Tei-Shu  ?  They  superficially 
attack  them  but  I  hear  of  no  attacks  on  Confucius  and 
Mencius.  It  is  not  that  these  scholars  do  not  doubt  the 
Sages  but  they  know  that  Confucius  and  Mencius  have  been 
honoured  and  accepted  by  the  world  for  two  thousand  years 
and  that  it  will  not  listen  to  attacks  upon  them.  But  Shushi  is 
modern  and  some  in  the  age  of  the  Min  attacked  him,  so  they 
feel  at  liberty  to  revile  him.  "  They  act  according  to  the 
man  "  and  not  from  established  principles.  They  know 
that  their  philosophy  can  in  no  wise  equal  that  of  the  Sages, 
and  so  make  their  excuses  while  they  permit  themselves  to 
revile  Shushi.  Thus  they  hope  to  exalt  themselves  above 
him.     But  be  that  as  it  may  ! 

As  to  Shinto,  it  professes  to  help  our  country  and  calls 
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the  Sages  rebels.*  Such  a  "  Way  of  the  Gods  "  is  apart 
from  Benevolence  and  Righteousness. 

The  illustrious  virtue  of  intuitionalism  is  only  the 
''  nature  '*  of  the  Buddhists.  The  intuitionalists  call  Musa- 
shibo  Benkei  *^  a  samurai  of  wisdom,  humanity  and  bravery  I 
Such  intuitionalism  is  not  of  a  heart  that  can  distinguish 
good  and  evil. 

And  there  are  men  professing  the  ancient  learning  who 
declare  that  the  Great  Learning  is  not  the  work  of  a  Sage,^ 
and  that  Confucianism  and  Buddhism  are  one  !  Such  ancient 
learning  is  apart  from  virtue.* 

The  Old  Man  doubts  all  these  teachings.  Only  the 
philosophy  of  Tei-Shu  unites  outer  and  inner,  includes  Bene- 
volence and  Righteousness,  makes  past  and  present  one,  and 
hi  the  orthodox  school  descended  in  a  straight  line  from  Con- 
fucius and  Mencius.  My  only  deep  anxiety  is  that  its 
followers  will  merely  argue  and  expound  instead  of  practising 
what  they  preach.  Such  orthodoxy  avails  nothing.  This 
evil  abounded  in  the  time  of  the  Min,  and  so  it  was  that 


*  See  Vol.  in,  Appendix,  of  the  Transactions,  The  "Revival  of  Pure 
Shin-tan  "  pp.  20-31  for  the  Shinto  attack  on  the  Chinese  philosophy. 
The  "  holy  men "  of  China  are  there  called  *'  merely  socoessful 
rebels."  And  in  like  spirit  were  they  reviled  long  ago  in  China, 
**  The  Divine  Classic  of  Nan-Haa  "  Balfour's,  translation,  pp.  112-113. 

^  Musashibo  Benkei.  The  priest  and  robber  samurai  who  be- 
came the  most  trusted  retainer  of  Minamoto  Yoshitsune. 

^  li  hy  a  Sage  the  author  means  Confucius  then  the  Great 
Learning  is  not  by  a  Sage,  but  is  accepted  as  containing  his  teaching. 
The  Chinese  Classics,  Vol.  I.  Prolegomena  pp.  26-27.  The  author  in 
the  sections  devoted  to  literature  shows  some  familiarity  with  the 
results  at  least  of  criticism,  but  he  does  not  apply  it  to  the  classics, 
uncritically  accepting  everything  as  written  by  Confucius  which 
tradition  ascribed  to  him. 

*For  the  Ancient  Learning  School,  see  Mr.  Haga*s  "Note" 
and  my  '*  Comment "  below.  The  "  Illustrations  Virtue  "  is  a  phrase 
of  the  OyOmei  School,  p.  13,  above. 
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OyOmei  could  reproach  Shushi  with  this  side  issue.  This  is 
the  source  of  heresy  and  the  classics  ever  forbid  such  forget- 
fulness  of  practice  and  indulgence  in  empty  talk.  It  is  a 
subject  for  the  most  profound  consideration. 


THE    BLIND    OF    HEART. 

Then  one  remarked  :  **  We  agree  that  we  can  best  over- 
come heresy  by  exhorting  each  other  and  striving  after  righ- 
conduct.  So  did  Mencius  when  he  replied  to  the  atta<;k  o^ 
Yo-Bu^*  for  he  disregarded  the  charge  of  being  disputal 
tious  and  concluded  his  exposition  of  fundamental  princi- 
ples saying:  "  The  superior  man  returns  to  the  right  line.** 
Still  more  should  we  degrade  the  '*  Way  "  now -a -days  when 
heresies  and  heretics  are  like  weeds  on  a  plain  and  evit 
principles  and  contemptible  opinions  are  like  the  fallen  leaves 
of  a  forest,  were  we  to  reply  to  each  one.  Recently  I  was 
astounded  at  the  words  of  a  philosopher  :  **  The  way  comes 
not  from  Heaven,'*  said  he,  **  it  was  invented  by  the  sages. 
Nor  is  it  in  accord  with  nature  ;  it  is  a  mere  matter  of 
aesthetics  and  ornament.**  Of  the  live  relati(ms  only  the 
conjugal  is  natural,  while  loyalty,  filial  obedience  and  the  rest 
were  invented  by  the  sages  and  have  been  maintained  on 
their  authority  ever  since.**  Surely  among  all  heresies  from 
ancient  days  until  now  none  has  been  so  monstrous  as  this." 

The  listeners  at  this  spoke  together  and  laughed,  and 
the  Old  Man  said  : — 

**  You  know  Sotoba's**'  parable  about  the  sun  ?     A  man 


^  Mencius,  Book  III :  Pt.  II.,  Cliapter  IX.  Tlie  quotation  is 
not  verbal. 

^  So  from  the  beginning,  because  of  the  stress  laid  on  rites. 

**  Sotoba  i$  ^  {$  was  one  of  the  most  famous  of  the  Chinese 
literary  men.  He  was  of  the  time  of  the  So  (Sung)  dynasty.  He 
was  of  the  orthodox  school,  and,  was  statesman  and  poet  as  well  as 
philosopher.    Mayers,  p.  190. 
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bom  blind  once  asked :  *^  What  is  the  sun  like  ? ''  and  was  told  : 
'*  It  is  round  like  this  gong/'  the  speaker  tapping  the  gong  as 
he  spoke.  Oh !  It  has  a  voice  !  the  blind  man  thought.  And 
another  said,  **  It  gives  light,"  and  put  a  candle  before  his 
eyes.  The  blind  man  touched  the  candle  and  thought :  **The 
sun  is  long  and  slender  I" 

So  is  it  with  most  men.  Though  they  read  books  they 
are  in  the  dark  as  to  principles,  and  with  open  eyes  they  are 
blind  in  heart.  And  their  much  thinking  is  like  this  blind 
man's  study  of  the  sun.  How  can  they  fail  to  err  !  It  is 
not  necessary  to  discuss  such  opinions :  it  would  be  like 
discussing  good  and  evil  with  men  who  have  no  hearts. 
Those  who  argue  with  theui  are  like  unto  them. 

I  know  the  origin  of  such  notions.  These  men  are 
mere  students  of  the  letter.  They  like  to  hunt  through  a 
multitude  of  books  but  do  not  establish  their  hearts  upon 
the  classics.  They  study  words  and  conunentaries  but  do 
not  seek  tHe  profound  truth.  They  are  ignorant  of  their 
own  darkness  and  are  given  over  to  learned  vanity  and  the 
love  of  empty  praise.  So  has  it  been  since  the  time  of  the 
Min.  These  men  desire  high  things,  revile  the  former 
superior  men  and  set  themselves  above  the  scholars  of  the 
past.  But  the  wise  man  sees  that  their  learning  is  **  re- 
mote "  and  that  they  are  intoxicated  with  the  poison  of  Jun 
and  S<)^  and  that  their  style  is  a  mere  culling  of  the  or- 
naments of  Ori.'*  With  their  heretical  learning  they  declare 
that  the  **  Way  "  is  not  frcmi  Heaven.  Testing  it  with  their 
own  base  hearts  they  say  that  only  the  conjugal  relation  is 


*7  Jun  and  Ho  ^  ^  &£  ^  Taoist  writers.  Jun  was  distinguished 
as  a  scholar  and  statesman.  He  committed  suicide  A.D.  212.  So  is 
the  famous  Chang,  author  of  **  The  Divine  Classic  of  Nan-Hua  " 
(trans,  by  F.  H.  Balfour)  Mayers  p.  198  and  p.  30. 

^  Writers  notorious  for  the  meretricious  ornamentation  of  their 
style. 
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**  natural.'*  Their  argnments  are  weak  but  many  believe 
them  and  the  world  seems  to  fancy  their  base  opinions. 
We  shall  grieve  indeed  that  thus  they  may  increasingly  in- 
jure the  minds  of  men,  and  the  accepted  truth.  To  prevent 
such   evil,    empty   words   were   punished    in   the  Book   of 

But  in  such  a  world  for  me,  without  talent  or  virtue, 
to  stop  the  evil  is  to  prop  up  a  great  house  with  a  single 
stick.  Who  would  believe  my  polemic  or  my  exposition  ? 
And  how  should  I  escape  the  reproach  of  not  knowing  the 
limits  of  my  powers  ?  The  Tei-Shu  philosophy  is  like  the 
ceremonial  robes  of  former  kings  ;  but  this  is  like  selling  the 
garments  of  civilized  men  to  savages.  Though  his  philosophy 
is  the  celebrated  music  of  the  world  yet  now  is  it  like  Ei- 
kaku*s  Song  of  Spring*  among  a  people  of  barbarous  speech. 
As  the  Book  of  Poetry  says  :  **  Who  knows  me  says  :  He 
has  sorrow  in  his  heart ;  Who  knows  me  not  says  :  Some- 
thing he  seeks  ;  Blue,  distant  Sky  !  What  man  is  this?"^* 
So  sang  the  officer  of  Shu  in  his  sorrow  over  the  downfall 
of  the  house  of  Shu,  and  such  is  my  grief  over  the  decay  of 
the  **  Way." 


THE    fool's    mountain. 


But  I  do  not  seek  collaborators  in  this  present  age. 
Evil  customs  and  false  opinions  from  of  old  have  flourished 
like  rootless  things,  and  bloom,  with  noisy  reputation,  for  an 

*^  Jfl  ^5  This  reference  to  the  punishment  of  '•  vain  words"  was 
not  an  empty  threat.  The  Tokugawa  government  forebadc  all  devia- 
tion from  the  Tei-Shu  system  in  its  schools,  and  the  great  provincial 
school  went  still  fui-ther. 

«»  The  Historical  Records,     jfc.  |e. 

81  The  Shih  King,  Lessons  from  the  States,  Book  VI.  Ode  1  "  On 
seeing  the  desolation  of  the  old  capital  of  Kau."  Sacred  Books  of 
the  East,  Vol.  HI,  p.  439. 
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hour.  As  the  ages  pass  there  is  a  snre  return  to  the 
**  Way  **  though  to  look  for  it  in  haste  shows  inexperience. 

Yon  know  the  works  of  Resshi.*'*'  He  tells  of  a  Mr. 
Fool  who  with  his  children  laboured  every  day  with  pick 
and  basket  removing  a  mountain  that  stood  inconveniently 
near  his  house.  Mr.  Wiseman  jeered  at  the  folly  :  "How 
can  a  few  men  remove  a  mountain  ?"  But  Mr.  Fool  replied  : 
*'  I  begin  the  task,  my  children  continue  it,  their  children 
after  them  and  grandchildren's  children  labour  on  and  finally 
it  will  be  done."     Thereat  Mr.  Wiseman  laughed  the  more. 

Such  conduct  men  call  silly  and  such  men  fools,  and 
the  critics  are  called  "wise."  But  with  such  a  "  fool's  ** 
heart  anything  in  heaven  or  earth  can  be  done.  And  the 
men  of  wisdom  with  **  Mr.  Wiseman's  "  heart  laugh  at  the 
Fool's  mountain  and  accomplish  nothing.  For  the  world's 
foUy  is  wisdom  and  its  wisdom  folly. 

After  my  death  comes  a  day  that  will  settle  this  debate 
of  an  hnndred  years.  Meanwhile  men  laugh  at  my  round- 
about ways,  but  I  am  old  and  stubborn,  determined  to  go  on 
in  this  purpose  to  the  end.  You  may  class  me  with  Mr. 
Fool  and  his  hill. 


THE    OLD    priest's    TREE-ftRAFTINO. 


But  I  have  another  thought.  Beyond  8hinobn-ga-oka 
is  a  village  called  Yanaka  with  a  temple  of  the  Shin-gim  sect; 
and  there  I  often  played  when  a  boy.  Once  I  heard  a  priest 
tell  this  story  : — 

In  the  period  Kan-ei  (A.D.  1624-1648)  the  Sh6gun  came 
to  Yanaka  on  a  hawking  expedition,  and  as  he  followed  the 
birds,  chanced  upon  the  temple  with  only  an  attendimt  or  two. 


*^  Hea-shi  ^]  ^  A  Chiuese  metaphysician  of  the  apfe  preceeding 
Confucius.  Mayers  p.  126.  His  writings  were  edited  in  the  fom*th 
century  A.D.  and  take  high  rank  among  Taoist  writings. 
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An  old  pr]c*Ht  eighty  yearw  of  age  was  grafting  trees,  and, 
with  no  notion  of  the  HhOgun'H  rank,  continued  at  his  work* 
The  Hh6gun  said  :  **  What  are  you  doing,  Priest  ?"  The 
priest  thought  the  question  foolish  and  rephed  shortly : 
'^  Grafting  trees."  The  Hhdgun  laughed :  ''  Such  an  old 
priest  will  not  live  to  see  them  grow.  What  is  the  profit  in 
your  hard  work  ?"  The  priest  returned  :  **  Who  are  you  that 
says  such  a  heartless  thing  ?  Consider  !  The  trees  will  be 
big  enougfi  to  darken  the  temple  in  the  time  of  future 
l>riests.  I  work  for  the  temple,  not  for  myself  alone."  The 
KhOguii  WHS  filled  with  admiration.  Meanwhile  attendants 
kept  coming  up  bearing  the  Shogun's  crest,  and  the  priest 
recognizing  his  visitor  iled  in  dismay.  But  the  Bhogun 
called  hiui  back  and  rewai'ded  hiui. 

I  am  like  this  old  priest.  To  the  end  of  life  I  study  the 
esttiblished  principles,  teach  and  write  books  that  there  may 
be  the  begiuuing  of  true  learning  in  a  future  age.  If  I  can 
help  the  *^  Way  "  one  ten-thousandth,  though  I  die  still  shall 
I  live."*  Ah  one  of  old  said  :  **  Though  dead  the  bones  do 
m)t  decay."  Ho  think  I.  I  do  not  labour  for  myself  at  alL 
JU'lieve  me  !     Such  is  the  Old  Man's  heart. 


UEKKO'S    DRAGON. 


But  det'p  would  be  my  shame  were  I  to  be  like  Sekk5. 
From  youth  huvi5  I  cherished  the  Sages  and  superior  men, 
reading  their  lM)oks,  but  I  know  them  only  from  books  and 


•*  Said  Laot/. :  '*  He  who  dies  but  perishes  not  enjoys  longev- 
ity.*'  **  Tau  Teh  King "  p.  26.  Chalmers'  translation.  ••  This  i& 
idontioal  with  the  Comtist  version  of  immortality ;  the  man  lives  on  in 
the  postluunous  ivsults  of  his  former  works."  Bnlfoar.  *'  Chuang 
Tsze  "  xi.\,  note. 

**  O  may  I  join  the  choir  invisible 

Of  those  immortal  dead  who  live  again 

In  minds  made  better  by  thtir  presence  :** 
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nnderstand  only  the  beginning  of  their  true  character.  Were 
I  to  meet  a  living  Sage  who  should  prove  different  firom 
those  I  have  been  cherishing,  might  I  not  hate  him  ?  I 
have  such  fears.  And  if  I  at  all  hat«  the  Sages  then  all  I 
say  is  false,  a  shame  not  comparable  to  the  shame  of  hiUs* 
and  valleys.  And  how  then  should  I  wait  for  the  coming, 
age? 

In  the  olden  time  Sekko  fancied  dragons,  painted  them 
and  spent  days  and  nights  in  loving  them.  A  real  dragon 
heard  of  it  and  thought,  if  he  is  so  devoted  to  painted 
dragons  if  I  visit  hun  how  he  will  love  me  I  So  straight- 
way he  put  his  head  tlirough  the  window,  but  Sekko  fled 
panic-struck  ! 

Among  the  scholars  of  the  east  and  the  west  are  some  true 
men  but  most  of  them  are  proud  and  vain,  desirous  only  of 
reputaticm  and  applause  while  professing  to  love  the  Sages.. 
Should  they  meet  a  living  sage  they  could  not  look  him  in 
the  face.  Their  daily  admirati(m  is  like  Sekko 's  devotion  to- 
dragons.  Learning  without  the  practice  of  virtue  is  like 
swimming  in  a  field.  In  illustration  of  my  meaning  I  will 
tell  you  a  story  of  thirty  years  ago. 

In  Kaga  I  had  a  friend,  a  samurai  of  low  rank  named 
Sugimoto.  While  absent  in  Adzuma  with  his  lord  his  son 
Kujiiro,  who  was  fifteen  years  old,  quarrelled  with  a 
neighbor's  son  of  the  same  age  over  a  game  of  //o,  lost  his 
self  control  and  before  he  could  be  seized  drew  his  sword  and 
cut  the  boy  down.  While  the  wounded  boy  was  under  the 
surgeon's  care  KujurO  was  in  custody,  but  he  showed  no 
fear  and  his  words  juid  acts  were  calm  beyond  his  years. 
After  some  days  the  boy  died  and  Kujuro  was  condemned  ta 
hara-kiri.  The  officer  in  charge  gave  him  a  farewell  feast 
the  night  before  he  died.  He  calmly  wTote  to  his  mother,, 
took  ceremonious  fiu"ewell  of  his  keeper  and  all  in  the  house, 
and  then  said  to  the  guests:  I  regret  to  leave  you  all  and 
should  like  to  stay  and  talk  till  day-break  ;  but  I  must  not  be 
sleepy  when   I    commit  hara-kiri    to-morrow   so  I'll  go  to 
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bed  at  once.  Do  you  stay  at  your  ease  and  drink  the 
wine.  So  he  went  to  his  room  and  fell  asleep,  all  being 
filled  with  admiration  as  they  heard  him  snore.  On  the 
morrow  he  arose  early,  bathed,  dressed  himself  with  care, 
made  all  his  preparations  with  perfect  calmmess  and  then, 
•quiet  and  composed,  kiUed  himself.  No  old,  trained,  self- 
possessed  samurai  could  have  excelled  him.  No  one  who 
saw  it  could  speak  of  it  for  years  without  tears. 

At  the  beginning  of  the  affair  I  wrote  to  his  father : 
**  Though  Kujuro  commit  hara-kiri  he  is  so  calm  and  col- 
lected there  need  be  no  regret.  Be  at  peace."  But  as 
Sugimoto  read  the  letter  he  remarked  :  **  A  child  often  will  be 
brave  enough  as  others  encourage  it  before  the  moxa  is 
applied,  and  yet  burst  into  tears  when  it  feels  the  heat.  My 
child  is  so  young  that  I  cannot  be  at  peace  until  I  hear  that 
he  has  done  the  deed  with  bravery."  As  the  proverb  says, 
**  Only  such  fathers  have  such  sons."  I  have  told  you  this 
that  Kujuro  may  be  remembered.  It  would  be  shameful 
were  it  to  be  forgotten  that  so  young  a  boy  performed  such 
a  deed. 

But  there  is  another  reason  also.  Were  I  and  all  who 
study  the  words  and  mimic  the  actions  of  the  ancient  Sages 
to  meet  a  living  one  different  from  our  notions  we  should  be 
like  the  child  who  cries  as  he  feels  the  moxa  applied. 
Surely  it  were  shameful  to  study  for  years,  attain  the  name 
of  philosopher,  and  yet  be  less  brave  than  this  child  Kujuro. 

Therefore  examine  yourselves  with  this  thought. 

HENJAKU    CASTS    AWAY    HIS    MEDICINE-SPOON. 

At  a  later  meeting  the  Old  Man  said:  I  have  not  finished 
what  I  was  saying  the  other  day  about  learning  true  and 
false.     To  day  I'll  make  an  end. 

Three  classes  of  scholars  attack  Shushi : 
1st,  the  school  of  Oyomei.     Oyomei  was  a  strong  man, 
and  although  his  arguments  will  not  stand  examination  still 
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he  was  not  wholly  without  reason.  For  in  his  day  most 
scholars  were  busy  with  words  and  phrases  and  neglected 
self-examination.  So  he  supposed  that  the  "  science  **  of 
Shushi  was  apart  from  righteousness  and  with  his  "intui- 
tions "  sought  to  examine  himself.  We  approve  his  purpose. 
But  Shushi's  **  science  "  does  not  neglect  our  intuitions  but 
shows  that  they  arise  from  "  things."  Apart  from  "  things  " 
can  we  seek  our  intuitions,  after  the  fashion  of  0>omei  ? 
But  are  not  the  classics,  the  ceremonies  and  music  the 
teaching  of  former  kings  ?  What  are  these  if  not  **  things  '*? 
There  are  the  six  classics  and  the  hundred  deeds.  lioyalty 
and  disloyalty,  truth  and  falsehood,  we  know  their  princi- 
ples by  **  things.'*  If  intuitively  we  know  all  about  reve- 
rence what  need  for  the  study  of  the  ceremonies  ?  And  if  by 
nature  wo  are  peaceful  what  need  for  music?  Again,  if 
intuitively  we  can  govern  our  acticms,  making  progiess  in 
loyalty  and  truth,  if  there  is  so  short  aud  easy  a  ])ath  why 
did  not  the  sages  teach  it  instead  of  their  long  and  difficult 
"Way"?  Then  further,  with  what  shall  we  employ  these 
"  intuitions  "  if  not  with  "  things  "?  "  Surely  "  they  wiU 
say,  **  in  self  examination  and  and  casting  away  lust  we  will 
employ  our  intuitions."  Let  me  illustrate  :  The  knowledge 
of  the  five  sounds  is  by  the  ears,  so  let  us  mind  our  ears  and 
know  the  five  sounds  without  hearing  them !  Aud  the 
knowledge  of  the  five  colours  is  by  the  eyes;  let  us  attend  to 
them  and  know  the  five  colours  without  seeing  them  !  And 
the  knowledge  of  the  five  tastes  is  by  the  mouth,  ho  if  we 
have  a  care  for  it  we  shall  know  them  without  eating  I  Is 
it  not  plain  that  though  the  knowledge  of  the  ^ya  sounds  and 
of  the  rest  is  in  ourselves,  yet  the  colours,  sounds  and 
tastes  are  in  "  things  "  and  that  we  know  them  ouly  as  we 
listen,  look  and  eat  ?  Still  less  can  we  know  the  finer  dis- 
tinctions of  light  and  deep  in  colour,  of  pure  and  impure  in 
in  sounds,  and  of  delicate  and  harsh  in  tastes  ai)art  from 
things,  for  these  difi'erences  are  in  the  things.''^ 

•*  Kaku-batsu-gaku  I  translate  •'  science."    It  is  thus  explained  : 
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Without  study  we  know  that  we  must  love  our  parents 
and  reverence  our  elder  brother,  yet  by  our  performance  of 
these  duties  do  we  investigate  the  principles.  So  is  it  with 
all  the  hundred  virtues  of  the  Superior  Man.  If  we  are  not 
thus  **  scientific  "  but  use  our  intuitions  merely,  we  shall  not 
distinguish  good  and  evil.  Since  filial  piety  is  the  beginning 
of  the  hundred  virtues.     I'll  speak  of  that  a  while. 

All  filial  sons  know  such  precepts  as  "In  the  morning 
reflect  and  in  the  evening  consider."*^  Yet  even  that  is  not 
known  to  the  rustics  who  do  not  lack  loving  hearts.  Still 
more  as  to  *^  nourishing  "  our  parents,  all  nourish  them, 
yet  is  there  the  difference  between  merely  caring  for  the 
body  and  nourishing  also  the  heart.  And  though  all  re- 
verence parents,  yet  many  do  not  follow  the  severe,  strict 
way  with  such  precepts  as, — *^  Do  not  speak  of  old  age 
before  them,'"*  and  "  Do  not  speak  angrily  before  them,  not 
even  to  a  dog  or  horse."  "^  All  this  is  included  in  filial  piety, 
and  though  a  Sage  might  fulfil  this  law  without  learning  the 
particulars   one  by  one,  surely  not  so  an  ordinary  scholar. 


:^^4{7  **  Distinction  of  things  is  simply  the  same  as  study  because  all 
study  is  a  discriminating  contemplation  of  things  whether  real  or 
abstract.  Certainly  one  must  contemplate  them  until  from  them  a 
principle  j^  has  been  drawn ...  .It  may  therefore  be  said,  f^i/^  is  a 
sifting  of  materials.  But  it  is  not  natural  science. . .  .it  refers  to 
men."  "  A  Systematical  Digest  of  the  Doctrines  of  Confucius,"  p. 
55.  See  the  Great  Learning,  4-5,  "  Wishing  to  be  sincere  in  their 
thoughts,  they  first  extended  to  the  utmost  their  knowledge.  Such 
extension  of  knowledge  lay  in  tlie  investigation  of  things " 
The  Chinese  Classics,  Vol.  I :  p.  222,  Legge's  translation. 

**  These  quotations  are  from  the  '*  Book  of  Rites." 

««  Book  VII.,  Part  I.,  Chap.  XV.,  1.  The  ability  possessed  by 
men  without  being  acquired  by  learning  is  intuitive  learning,  and  the 
knowledge  possessed  by  them  withont  the  exercise  of  thought  is  their 
intuitive  knowledge."  Legge's  translation.  The  Chinese  Classics, 
vol.  IL,  p.  332. 
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Sach  an  one  would  not  simply  fail  to  fulfil  tlio  whole  law, 
he  would  fall  into  actual  transgressions. 

We  are  not  to  cease  obeying  for  the  sake  of  study,  nor 
must  we  establish  all  the  laws  before  we  begin  to  ol^ey.  In 
our  obedience  we  are  to  establish  its  rightness  or  wrongness, 
examining  ourselves  as  we  read  what  the  Sages  say,  tasting 
them  carefully  and  reading  them  throughout.  All  the 
virtues  are  illustrated  by  what  I  have  said.  This  is  the 
scientific  philosophy.  Follow  this  course  constantly  and 
learn  thoroughly  these  laws  and  at  last  you  will  not  err, 
though  you  simply  follow  the  dictates  of  your  filial  love. 
This  is  Tei-Shu*s  mystery,  but  only  those  who  strive  earnest- 
ly can  know  its  flavour. 

The  expression  of  Mencius,  **  To  know  without  learning 
is  intuitive  knowledge""  means  that  there  is  iu  man,  before 
he  studies,  a  heart  which  loves  parent  aud  reverences  elder 
brother.  Make  that  heart  the  foundation,  study  and  we 
shall  strengthen  that  power.  Mencius  did  not  teach  that 
we  can  be  perfect  without  study  !  This  attem])t  to  correct 
Shushi  by  casting  aside  the  natural  pliilosophy  is  not 
merely  to  misunderstand  him.  It  is  so  to  straighten  the 
crooked  that  it  bends  backward. 

2nd. — The  scholars  who  reject  the  **  ri-ki-tai-yo"®^ 
doctrine  of  Shushi  and  declare  that  it  is  not  tauglit  by  Con- 
fucius and  Mencius.  But  in  reply  we  remember  that  Con- 
fucius said  "  The  nature  is  alike ;"  '^  and  Mencius  said, 
**  The  nature  is  good  '*^  and  he  further  set  forth  the  **  yo-ki- 
ya-ki  *'  doctrine  which  is  not  in  the  more  ancient  books. 
Confucius  did  not  use  these  words  of  Shushi,  but  the 
scholars  of  the  So  did  not  offend  against  his  i)rinciples. 
They  knew  none  of  these  doubts  and  especiidly  praised  the 


"  S  jS  M  ffl  (law,  spirit,  body,  activity). 
M  Analects,  Book  XVII;  Chap.  II. 
»  Book  VI,  Pai-t  I  Chap.  VI. 
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discovery  of  what  the  Sages  had  not  taught.  The  age  of  the 
So  was  long  after  Confucius  and  Mencius,  and  the  scholars 
were  busy  with  arguments  and  in  the  explanation  of  the 
**  Way,'*  and  were  not  so  careful  to  repeat  the  words  of  the 
Sages  so  long  as  their  principles  were  not  violated.  When 
Shushi  teaches  that  which  is  not  in  Confucius  and  Mencius, 
let  us  learn  his  meaning  by  careful  thought  and  study.  If 
there  seem  to  be  disagreement  let  us  restrain  our  doubts,  for 
if  we  declare  that  his  doctrine  does  not  please  us  and  that  it 
is  opposed  to  the  Sages  the  superficiality  of  our  scholarship 
will  be  manifest.  Such  notions  show  shallow  carelessness. 
I  cannot  argue  all  of  these  points  but  will  speak  in  brief  of 
ki  and  ri  (spirit  and  law.)  *° 


*o  Book  II,  Part  I  Chap.  II,  9-16.  Dr.  Legge  translates  "  ki "  g 
**  passion  nature"  and  remarks. — "  On  ;$  ^^  Jt  there  is  much  vain 
babbling  in  the  Comm.  to  show  how  the  ^  of  heaven  and  earth  is 
the  ^  also  of  man."  And  he  translates  13  thus,  '*This  is  the 
passion  nature:  it  is  exceedingly  great  and  exceedingly  strong. 
Being  nourished  by  rectitude,  and  sustaining  no  injury,  it  fills  up  all 
between  heaven  and  earth."  The  Tei-Shu  school  would  perhaps 
question  who  is  here  guilty  of  vain  babbling.  If  men  like  our  author 
and  his  mnster  Shushi  understood  the  classics,  the  ^  of  heaven  and 
earth  may  well  be  identified  with  the  ^  in  man.  Indeed  I  do  not 
see  how  their  philosophy  can  be  otherwise  explained.  Dr.  Legge 
elsewhere  writes ;  "Ehi  (ki),  or  'spirit,'  is  the  breath,  still  material 
but  purer  than  the  Zing  (essence)  and  belongs  to  the  finer,  and  more 
active  part  of  the  ether."  "The  Yi  King"  p.  365  note,  Vol.  XVI 
'*  Sacred  Books  of  the  East."  And  again  he  writes, — "  The  name  of 
the  intelligent  spirit  is  literally   '  the  knowing  breath ' 

*  the  breath '  being  used  like  the  Hebrew  ruach  and  the  Latin 
spiritus."  *'  I  have  adduced  it  to  show  how  he  (Confucius)  held  that, 
while  man's  body  crumbles  and  returns  to  the  dust  at  death,  the 
liberated  spirit,  *  the  breath '  as  he  phrases  it,  ascends  to  a  brighter 
state."     ••  The  Religions  o!  China"  pp.  119-121.    In  fact  the  Stoic 

*  pneuma '  is  the  *'  ki "  of  the  school  of  Tei-Shu,  and  so  of  the  domi- 
nant system  of  Chinese  thought  to  our  day : — '*  The  human  soul,  as 
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These  scholars  say :  ''In  Heaven  and  Earth  there  is  only 
spirit  (ki),  flowing  through  the  four  seasons  ;  it  produces  all 
things  and  naturally  ceases  not.  This  is  the  Way  of 
Heaven.  Clearly  is  it  as  we  see  it.  It  is  nonsense  for 
Shushi  to  put  above  this  spirit  another  formless  thing  called 
law,"*^  Even  in  China  there  were  formerly  many  scholars 
who  could  not  rid  themselves  of  these  doubts  though  they 
professed  to  have  studied  carefully  Shushi.  They  at  least 
did  not  settle  the  matter  at  a  glance  like  our  Japanese 
scholars.  Of  course  I  cannot  pretend  to  settle  the  mys- 
terious question  of  the  priority  of  ki  or  ri  at  a  sitting,  but 
I  will  talk  a  while,  taking  an  illustration  from  Laotze.^'^ 

"  Reckoning  up  the  wheel  there  is  no  wheel ;  reckon- 
ing up  the  year,  there  is  no  year.*'  Let  us  see,  this  is  the 
rim,  this  the  hub,  this  the  axle,  this  the  spoke ;  but  the  rim 
is  not  the  wheel,  nor  the  hub,  nor  the  axle,  nor  the  spokes. 
Yet  if  wo  cast  these  away  the  wheel  goes  too.  But  the  law 
of  the  wheel  preceded  it  and  before  the  wheel  was  made  the 


defined  by  the  Stoics,  is  an  inborn  breath It  is  a  part  severed 

from  the  Deity."  *'The  latter  pervades  the  world  as  an  all  per- 
vading breath The  human  soul  is  a  part  of  the  Deity,  or  an 

emanation  from  the  same ;  the  soul  and  its  source  act  and  react  ui)on 
each  other.  The  soul  is  the  warm  breath  in  us  '.  Opinions  differed 
as  to  its  life  after  the  death  of  the  body.  Ueberweg's  History  of  Phi- 
losophy, Vol.  I,  pp.  194-196,  Eng.  trans.  See  "  Ki  Ri  and  Ten" 
below. 

*i  See  the  Chinese  Repository,  Vol.  XIII,  pp.  552,609  et  seq. 
for  a  translation  of  Shnshi^s  exposition  of  these  words.  Medhurst 
there  translates  "  ri "  immaterial  principle  and  "  ki "  primary 
matter.  McClatchie  translates  •'  ri  "  by  ••  fate  "  and  •♦  ki  "  by  ••  air  " 
**  Confucian  Cosmogony."  Eitel,  above  p.,  translates  by  *'  law '' 
and  "vital  energy."  I  by  "spirit,"  and  "law,"  the  former  in  the 
Stoic  sense  of  poneuma.  Griffith  John  translates  "  ri "  "  immaterial 
principle"  and  "ki"  material  principle.  See  my  "Comment" 
below  for  a  summary  of  Shushi*s  teaching. 

**  This  quotation  is  not  found  iu  the  Tao  Teh  King. 
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philosophy  increases.  Even  Henjaku  could  not  cure  it.  StilF 
less  can  I,  aged  and  talentless.  I  can  only  cover  my  mouth 
and  flee  in  dismay.*' 


THE    \aRTUE    OF    THE    GODS. 

When,  one  day,  five  or  six  students  remained  after  the 
lecture  to  ask  questions,  one  said  : — I  have  a  question* 
Many  scholars  explain  *Shin-t6'  by  saying  that  'Japan  is  the 
Land  of  the  Gods.*  But  their  teaching  is  fantastic  and 
opposed  to  reason.  Since  even  the  Sage  did  not  speak 
lightly  of  the  Gods  *"  such  men  as  we  cannot  understand  it. 
We  wish  your  help.  We  shall  gain  food  for  future  thought* 
And  as  all  were  of  one  mind  Okina  replied  : — 

In  the  Book  of  Changes  it  is  said,  **  The  Sages  formed 
their  teaching  by  the  Way  of  the  Gods."^  That  is,  their 
teaching  is  called  *  The  Way  of  the  Gods  *  to  manifest  its 
Divine  mystery,  as  we  speak  of  the  Way  of  Benevolence. 
But  the  *  Way  of  the  Gods  *  is  not  a  religion  by  itself.  So 
I  cannot  accept  that  which  is  popularly  called  Shin -to  and 
that  is  exalted  above  the  teaching  of  the  Sages  as  our  native 
religion.  I  do  not  profess  to  understand  the  profound 
reason  of  the  Divinities  but  in  outline  this  is  my  idea  : — 

The  Doctrine  of  the  Mean  speaks  of  the  **  virtue  of  the 
Gods  ^^^  and  Shushi  explains  this  word  **  virtue  "  to  mean 
**  the  heart  and  its  revelation.*'     Its  meaning  is  thus  stated 


^7  Henjaku  (Pien  Ts'iao)  was  the  title  given  to  a  physician  who 
lived  in  the  State  of  Chao  about  the  sixth  century  B.C.  He  was 
instructed  in  the  mystic  art  of  healing  by  a  Snge  possessed  of  magic 
powers.  Henjaku  dissected  the  human  body.  The  Chinese  theory  of 
the  pulses  is  derived  from  his  discoveries.  Mayers's  "  Manual "  p. 
172. 

"  Analects  VII ;  20. 

*9  Appendix  I:  Sec.  I :  Hex.  XX :  3. 

w  XVI :  1 
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in  the  Saden,  **  God  is  pure  intelligence,  and  justice.'* ^^ 
Now  all  know  that  God  is  just  hut  do  not  know  that  he  is 
intelligent.  But  there  is  no  such  intelligence  elsewhere  as 
God*8.  Man  hears  hy  the  ear  and  where  the  ear  is  not  he 
hears  not  though  as  quick  of  hearing  as  Shikd ;  and  man 
sees  with  his  eyes  and  where  they  are  not  he  sees  not, 
though  as  quick  of  sight  as  Riro ;  **  and  with  his  heart 
man  thinks  and  the  swiftest  thought  takes  time.  But 
God  uses  neither  ear  nor  eye,  nor  does  he  pass 
over  in  thought.  Directly  he  feels,  and  directly  does  he 
respond.  This  then  we  should  know  is  not  two  or  three 
but  just  the  virtue  received  from  the  one  truth.  Thus,  in 
Heaven  and  Earth  is  a  being  of  quickest  eye  and  ear, 
separated  from  no  time  or  place,  now  in  this  manner,  com- 
monicating  instantaneously,  embodied  in  all  things,  filling  the 
universe.  Having  of  course  neither  form  nor  voice  it  is  not 
seen  nor  heard  by  men.  When  there  is  truth  it  feels  and 
when  it  feels  it  responds.  When  there  is  no  truth  it  feels 
not  and  when  it  feels  not  there  is  no  response.  Responding 
at  once  it  is,  not  responding  it  naturally  is  not.  Is  not 
this  the  Divinity  of  Heaven  and  Earth  ?  So  the  Doctrine 
of  the  Mean  says  :  '*  Looked  for  it  cannot  be  seen,  listened 
to  it  cannot  be  heard.  It  enters  into  all  things  !  There  is 
nothing  without  it."*® 


'1  The  oldest  commentary  on  The  Spring  and  Autumn.  Book. 
III.,  Year  XXIII,  Part  II.,  Dr.Legge  translates,  (Chinese  Classics,  Vol. 
V,  Pt.  I,  p,  120)  '*  The  spirits  are  intelligent,  correct,  impartial.** 
The  word  **  spirits  "  is  "  shin  "  (kami)  and  in  our  passage  can  be 
rendered  only  by  God  or  Gods. 

"  Biro  could  distinguish  a  single  hair  at  the  distance  of  an 
hundred  paces.  Mayers,  p.  119.  Shikd  had  magical  powers  of 
hearing. 

**  XVI ;  1.  3  Legge  translates  in  the  plural':  "  We  look  for 
them  "  the  text  of  course  having  no  distinction  of  number. 
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It  is  like  Priest  Saigy5*8  verse  at  the  Shrines   in  Ise,  •* 

**  Though  not  knowing  what  it  is,  Grateful  tears  he 
weeps." 

Are  not  his  tears  from  his  perception  of  truth  ?  Before 
the  shrine  he  stands,  single  hearted,  direct,  with  truth  ;  and 
to  his  truth  God  also  comes  and  they  commune,  and  so  it  is 
he  weeps. 

As  the  reflection  in  the  clear  water  answers  to  the 
moon,  and  together  moon  and  pool  increase  the  light,  so  if 
continually  in  the  one  truth  they  are  dissolved  we  cannot 
distinguish  God  and  man,  even  as  sky  and  water,  water  and 
sky  unite  in  one.  **  Everj-where,  everywhere,  on  the  right 
He  seems  and  on  the  left,'**^  This  is  the  revealing  of  God,  the 
truth  not  to  be  concealed.  Think  not  that  God  is  distant 
but  seek  Him  in  the  heart,  for  the  heart  is  the  House  of 
God.  Where  there  is  no  obstacle  of  lust,  of  one  spirit 
with  the  God  of  Heaven  and  Earth  there  is  this  communion. 
But  except  by  this  communion  there  is  not  such  a  thing. 
Saigyo  did  not  weep  before  he  went  to  the  shrine  and  by 
this  we  know  God  came. 

And  now  for  the  application.  Examine  yourselves, 
make  the  truth  of  the  heart  the  foundation,  increase  in  learn- 
ing and  at  last  you  will  attain.  Then  you  will  know  the 
truth  of  what  I  speak. 

As  thus  he  spoke  all  were  silent,  impressed  by  the 
great  thoughts  of  the  aged  philosopher.  They  too  shed 
grateful  tears  like  the  priest  before  the  shrine. 


**  SaifiyO  was  a  celebrated  retainer  of  Yoritomo  who  became  a 
priest.     He  died  A.D.  1198. 

^  The  Doctrine  of  the  Mean,  XVI: 3  ;  Legge  translates,  "Like 
overflowing  water  they  seem  to  be  over  the  heads,  and  on  the  right 
and  left  of  the  worshippers." 
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THE  TRUTH  OP  THE  SAGE. 

The  Old  Man  continued  :  Consider  the  saying,  '<  Shun 
by  doing  nothing  rules."  ^  The  truth  of  the  Sage  is  Divine. 
When  anj^hing  there  is  we  cannot  use  this  phrase  ''doing 
nothing.'*  Not  knowing  what  it  is  or  why  but  only  that  it 
is  most  holy  and  Divine  **  grateful  tears  he  weeps."  When 
the  Sage  enrobed  with  folded  arms  is  in  the  place  of  power*^ 
the  empire  honours  him  as  the  sim  and  moon,  imitates  him 
as  one  imitates  his  pai'ents  and  communes  with  him  more 
than  with  the  formless  God  of  Heaven  and  Eaith.  Wher- 
ever he  goes  there  is  reformation  as  the  fluid  shapes  itself  to 
the  vessel.  When  Shun  was  a  farmer  all  naturall}-  sought 
the  enlargement  of  their  neighbor's  fields,  and  when  he  was 
a  potter  all  turned  out  pieces  without  flaws.  His  thought 
is  Divine  and  accomplishes  that  on  which  his  heart  rests  as 
readily  as  one  turns  his  hand.  When  Confucius  would  work 
reformation  he  merely  rested  in  the  place  and  the  result  was 
attained,  and  when  he  willed  to  move  men,  all  followed  in 
peace.  How  far  is  this  from  the  thoughts  of  ordinary 
men  !*^ 

The  Sages  did  not  '*  do  "  wonders,  but  their  truth  can- 
not be  hidden.  When  the  Superior  Man  utters  a  word  within 
his  room  the  response  comes  from  a  thousand  miles  and 
still  more  is  his  neighborhood  reformed.  And  if  an  evil 
word  is  spoken  a  thousand  miles  are  changed,  and  still  more 


w  Analects  XV  ;  4. 

57  Book  of  Changes,  Api^endix  1  Sec,  I,  I,  5.  Doctrine  of  the 
Mean,  Chap.  XXXI. 

^  Mencius,  Book  VH.,  Pt.  I  Chap.  XIII,  3.  "  Wherever  the 
snperior  man  passes  through  transformation  follows  ;  wherever  he 
abides  his  influence  is  of  a  spiritual  nnture.  It  flows  abroad  above 
and  beneath  like  that  of  Heaven  and  Enrth."  Legge's  translation. 
This  Application  of  the  influence  of  the  ideal  snge  to  the  historical 
Confucius  is  remarkably  at  variance  with  the  facts  of  his  ill  success  as 
a  statesman  when  alive. 
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is  the  immediate  neighborhood  corrupted.**  Not  insttuitly 
does  it  go  a  thousand  miles,  but  as  the  wind  moves  from 
blade  of  grass  to  blade  so  does  that  done  in  private  go  from 
house  to  province  and  on,  increasing,  to  the  empire.  This 
is  the  nature  of  things,  the  truth  that  cannot  be  hidden.  So 
the  superior  man  is  busy  with  self-reformation  and  cares 
nothing  for  outward  effect  and  ornament,  yet  are  his  hidden 
riches  revealed  like  a  silken  robe  worn  beneath  a  worthless 
wrap.  But  the  vulgar  man  cares  nothing  for  self-culture 
and  only  for  display,  like  him  who  vainly  seeks  to  cover  up 
decay  which  yet  increasingly  manifests  itself. 

Maijo  reproved  the  king  of  Go  :  **  If  you  would  not  that 
men  should  know,  do  not  act ;  and  if  you  would  not  have  them 
hear,  do  not  speak."  ^  This  is  a  celebrated  saying,  simple 
in  expression  but  profound  in  meaning.  To  speak  evil  or  to 
do  it,  thinking  it  will  not  be  known,  is  to  add  interest  to  the 
principal  and  to  bind  a  burden  on  the  back  which  grows 
heavy  day  by  day.  At  last  its  weight  is  great,  how  shall  it 
be  concealed  ?  All  sin,  except  the  Sage,  even  the  superior 
man.  But  the  superior  man  does  not  attempt  to  conceal  his 
faults,  but  reforms  them  in  the  sight  of  men.  Error  and 
repentance  are  without  attempt  at  concealment  and  thus 
virtue  is  increased.  The  error  of  the  superior  man  is  like 
the  eclipse  of  the  sun  or  moon,  all  see  the  error  and  all  are 
impressed  by  his  repentance.*^  Though  less  than  the  truth 
of  the  Sage  when  men  see  such  a  face  and  hoar  such  words 
they  believe  and  follow,  nor  is  any  exertion  necessary.  This 
is  the  true  **  communion."  It  never  can  be  rivalled  by  the 
leadership  of  wisdom,  power  or  gifts.  How  partial  the 
saying,  **  Good  stays  within  the  gates  but  evil  goes  a  thousand 
miles."     Both  when  real  go  everywhere. 


*o  Book  of  Changes,  Appendix  III :  Sec.  I :  Chap.  VIII,  42. 

"^^***R«^*W::St:+:^ti:  '  Zoku-Bun-Sho-Ki-Han. 
Een-no-SHn.     Ho-Tan-Bun-16-Mai. 

«  Mencius,  Book  II,  Pt.  II,  Chap.  IX.,  4.  Analects,  Book  XIX 
Chap.  XXI. 
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MONSTERS   ARISE    FROM    MAN. 

A  listener  asked  : — Since  God  is  just  and  quick  to  per- 
ceive there  may  well  be  such  communion  with  truth.  But 
tradition  from  of  old  speaks  of  the  appearance  of  evil  things. 
Does  reason  account  for  them  also  ?  And  the  Old  Man 
replied ; 

The  Gods  are  the  activity  of  Heaven  and  Earth,  the 
good  power  of  the  In  and  Yo®*  and  of  course  of  the  true 
**law."  Man's  nature  is  originally  good  but  as  it  is  in- 
dividualized good  and  evil  appear."®  So  too  as  God  descends 
to  man's  world  there  is  good  and  evil.  For  though  the 
working  through  the  four  seasons  of  the  spirit  of  the  five 
elements  of  the  In  and  Yo  is  of  the  right  **  Law  "  of  Heaven 


®*  The  so-called  male  and  female  pnnciples  of  Chinese  cosmogony. 
See  Mr.  Haga's  "  Note." 

®  There  is  an  ideal  nature  which  is  good.  It  is  the  same  with  the 
•***  ri,"  the  **  law,"  but  when  it  is  individualized,  when  it  unites  with 
the  •*  ki-nature,"  both  good  and  evil  appear.  This  '•  ki-nature " 
varies,  is  thin  or  dense,  is  the  air,  the  breath,  the  essence  of  the 
five  elements,  forms  matter.  It  is  in  man  as  his  *'  spirit  "  which 
may  therefore  be  thought  of  as  material,  but  matter  might  nlso  be 
thought  of  as  etherial.  The  spirit  within  us  "  feels  "  the  spirit  with- 
out and  the  latter  "  responds."  So  there  is  a  revelation  of  the  in- 
visible, a  tbeophany,  but  it  is  of  the  will  of  man  and  not  of  the  will 
of  God.  p.  51  above.  Evil  seems  to  be  confusion,  the  good  powers 
appearing  at  the  wrong  times.  The  five  elements  are  wood,  fire, 
earth,  metal,  water.  Perhaps  the  five  elements  would  be  better  trans- 
lated, "  the  five  activities  "  manifested  in  the  five  elements.  I  am 
indebted  for  this  suggestion,  as  for  many  others,  to  the  Bev.  H. 
Waddell,  A.  B. 

The  word  spirit  throughout  this  piece  represents  the  character 
'•  ki "  gi,.  See  the  Journal  of  the  N.  China  Asiatic  Soc.  Vol.  II,  No.  1, 
pp.  37-44. 
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and  Earth  and  not  of  evil  at  all,  yet  as  that  **sph*it"  is 
scattered  throughout  the  universe  and  confused  there  arise 
unexpectedly  winds,  heat,  cold  and  storms.  Thus  naturally 
there  are  evil  spirits  which  are  known  as  they  ai*e  felt  by 
men.  When  with  a  righteous  **  spirit "  we  feel,  the  right- 
eous **  spirits"  respond  ;  and  when  with  an  evil  **spirit**  we 
feel,  the  evil  **  spirits  **  respond.  And  as  both  good  and  bad 
come  from  this  **  feeling  and  response  '*  with  the  In  and 
Yo  we  cannot  refuse  to  call  the  bad  also,  gods.  In  Heaven 
and  Earth  is  no  place  where  these  **  spirits  "  are  not.  The 
**  feeling  '*  of  the  good  **  spirits  '*  whether  great  or  small  is 
all  of  the  pure  heart.  80  in  the  empire  have  the  good  quali- 
ties of  humble  men  been  perceived  miraculously  ;  and,  in  a 
private  station  frost  has  been  perceived  in  summer  and  Kan- 
taishi  **  felt"  the  alligator  in  the  evil  valley.^*  Such  events 
are  extraordinary,  but  they  are  not  to  be  doubted  and  are  all 
Cfiused  by  the  pure  **  feeling." 

I  read  a  while  ago,  in  the  ^vritings  of  Shinseisan,  of  the 
daughter  of  a  farmer.  Her  father  was  ill  and  she  prayed 
that  she  might  sufter  in  his  stead.  Because  of  this  **  feeling 
and  response "  for  one  night  many  bii'ds  sang  round  the 
house,  three  great  stars  shone  in  the  sky,  lighting  up  th^ 
eaves  like  the  moon  ;  and  in  the  morning  the  farmer  was 
well.  Seisan  was  the  head  of  the  village  and  knew  the 
tacts.  He  named  the  phice, — *'  The  village  of  great  filial 
piety,"  and  set  up  a  memorial.  This  is  a  certain  fact  and 
an  illustration  of  the  feeling  of  which  I  speak. 

But  in  a  degenerate  age  man*s  heai't  is  evil ;  /or  the  most 
part  he  **  feels  "  the  evil  spirits  and  monsters  appear.  The 
Sage  did  not  speak  of  wonders,^''  of  feats  of  strength, 
confusions  or  divinities,  yet  its  their  **  law  "  is  included  in 
**  the  distinction  of  things,"  they  must  be  mentioned. 


^  Above  note  14. 
M  Analects  VII ;  20. 
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In  the  Saden,  Shinju  of  R6  thus  writes  of  monsters  : — 
"  When  men  fear  then  monsters  arise  by  the  flickering  flames 
of  the  spirit.  Monsters  arise  from  men."'*  This  accords 
well  with  our  science.  When  the  fire  is  undetermined  the 
flame  flickers,  dying  down  and  flashing  up,  and  there  is  a 
state  of  man's  spirit  which  is  like  this.  As  the  proverb 
says, — "  Men  wish  to  see  the  thing  they  fear.*'  They  cannot 
forget  it  and  led  by  their  fancies,  as  the  flame  flashes  up  and 
dies  down,  now  they  see  it  and  then  they  see  it  not.  At 
last  so  giddy  is  their  spirit  that  they  question  their  own 
identity  and  then,  into  that  opening  the  spirits  thrust  them- 
selves and  show  their  forms  in  visions  and  monsters  and 
things  of  evil.  These  come  by  the  flames  of  the  spirit,  and 
cease  by  the  **  feeling  "  of  the  good  spirits. 

In  the  tales  of  To-S6*^  it  is  said  that  at  Lake  Do-tei  is  a 
temple  to  the  water  god,  where  travellers  pray  before  they 
embark.  A  merchant  of  firm  faith,  and  mindful  of  his 
prayers  as  he  crossed  year  by  year,  was  drowned  at  last  in 
a  storm.  Thereupon  his  son  in  grief  and  anger  came  deter- 
mined to  bum,  on  the  morrow,  the  temple  which  had  failed 
to  aid  in  spite  of  prayers  and  gifts.  But  in  his  dreams  the 
god  appeared  in  fright  and  said : — **  Forgive  me  and  to-morrow 
you  shall  hear  Divine  music  on  the  lake,     I  fear  neither  the 


^  Dr.  Legge  translates, — "When  men  are  full  of  fear  their  breath 

as  it  were  blazes  up  and  brings  such  things If  men  give  not 

cause  for  them  they  do  not  arise  of  themselves."  *'  Chinese  Clas- 
sics Vol.  V,  Pt.  I,  p.  92.  I  do  not  understand  *'  ki "  here  to  mean 
*•  the  breath  "  but  the  *•  spirit."  The  spirits  (ki)  around  us  are  con- 
fused and  undei*termined  and  powerless  against  a  determined  mind 
but  when  man's  spirit  (ki)  is  undetermined  and  Hickers  like  a  flame 
then  he  is  deceived  by  the  evil  "  ki "  and  monsters  api^ear. 

®7  A  collection  of  common  stories  of  the  dynasties  To  and  SO. 
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burning  of  the  temple  nor  your  wrath,  but  seek  forgiveness 
since  I  ctuinot  ward  off  the  fixed  deteriuination  of  your 
mind." 

This  trifling  story  teaches  that  the  gods  fear  a  deter- 
mined mind.  Had  the  uiau  been  underter  mined  whether 
he  should  burn  or  not,  now  resolute  and  now  irresahite,  he 
had  been  cursed. 

In  the  castle  of  Sumpu*  was  a  fox  called  Uba.  It 
WDuld  put  a  towel  on  its  head  and  dance,  no  form  being 
seen,  only  the  towel  waving  in  the  air.  As  the  towel  was 
taken  from  the  hand  by  the  tox  a  rubbing  was  felt  across 
the  palm.  And  the  young  men  would  seek  to  hold  the 
towel  fast  but  could  not.  Okubo  Hikonaemon,"'  however, 
held  out  the  towel  and  the  fox  could  not  t*ke  it ;  for  he 
had  resolved  when  he  felt  the  touch  to  cut  with  his  sword 
both  fox  and  liimd.  The  fox  knew  his  purpose  and  was 
powerless.  When  the  heurt  of  the  Haniurai  is  determined 
there  is  no  entrance  and  the  fox  can  work  no  ill. 
Btill  more  is  this  the  case  with  Hages  and  suiterior  men. 
For  evil  melts  before  the  righte<»us  spirits  like  ice  before 
the  sun.  Those  who  practice  evil  arts  against  such  men 
£nd  their  curses  returned  upon  themselves.  But  g<iod  men 
.are  few  and  evil  spirits  abound. 

And,  further,  men  worship  at  profane  temples  and 
believe  iii  Itnddhisiu.  As  a  shadow  goes  with  a  bodj'  so  if 
there  is  strong  belief  even  where  there  is  naught  we  shall 
construct  a  being.  Wonders  are  seen  and  folks  are  more 
and  more  deceived  and  the  truth  is  lost.  Trifles  are  thought 
to  be  of  the  gods  and  the  Buddhas  and  are  fooliflhiy  called 
their  answers.  The  priests  invent  lies,  deceive  the  people, 
assembling  them  together  until  the  ofi'erings  of  pennies  are 
like  mountains.  These  cheats  are  the  Uiieves  of  the  nation, 
A  great  evil  to  the  empire. 


"  The  Tukogawa  outle  at  Sun 


J 
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THE  GOBUN  OF  HIDAYAMA. 

After  a  pause  the  Old  Man  continued  : — This  **  feeling 
and  response  "  of  the  gods  is  the  thoroughfare  of  the  spirit. 
If  there  is  the  least  **  touch  "  of  the  spirit,  though  it  show 
not  in  voice  or  face  the  gods  know  it  at  once.  But  when  in 
perfect  quiet  there  is  no  mixture  of  the  spirit  the  gods  can 
find  no  place  to  enter  in.  This  is  the  true  nature  (honbun), 
what  I  call  the  "  self."  The  verse  of  Sha-rei-un  ^°  happens 
to  set  off  my  thought  although  he  did  not  know  the  profound 
meaning  of  the  "  self  :** — 

"The   perfect  man  exalts  himself.** 

The  Book  of  Changes  says  :  **  Heaven  opposes  not,  still 
less  does  man  or  god.**  '^  This  of  course  is  true  of  man, 
and  also  of  Heaven  and  the  gods.  So  the  Sage  kings  with 
this  "self**  were  above  the  empire, — **  The  empire  is  only 
I,  who  can  break  my  resolution  ?'*  The  later  philosophers 
put  "  self*  apart  from  ten  thousand,  and  in  the  midst  of  the 
multitude  knew  only  **  self.** 

Where  then  is  this  "self"?  It  is  before  all  thought, 
the  reality  of  the  unmoved.  Superior  men  cherish  it,  Heaven 
and  Earth  are  given  rank  by  it  and  by  it  all  things  are  reared. 
From  it  "  feeling  **  goes  to  God  and  there  is  nothing  apart 
from  it.  As  Shokosetsu  says,  "  If  there  is  not  a  thought 
even  the  gods  cannot  know  ;  if  not  by  self  then  not  by  any- 
one."'*    Here  is  a  vulgar  illustration  which  I  heard  in  Kaga. 

A  sawyer  was  making  boards  in  the  woods  of  Hidayama 
when  he  saw  a  hermit  with  a  long  nose,  and  took  him 
for  a  goblin.  Thereon  the  hermit  said  :  "  Why  do  yon 
take  me  for  a  goblin  and  hate  me  and  wish  ine  away  ?" 
The  sawyer  in  extremity   picked  up   his  things   to  depart 


'^  IB  ^*  S  A  scholar  of  the  Min  dynasty. 

71  The  Book  of  Changes,  Appendix,  IV.  Sec.  I.  Chap.  VI :  34. 

^  ^  i$  0  A  famous  poet  and  philosopher  of  the  So  danasty. 
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when  a  board  slipped  by  chance  and  hit  the  goblin  on  the 
nose.  **  You  dreadful  man,'*  it  cried,  **  I  cannot  understand 
your  thoughts,"  and  ran  away.  It  could  not  endure  the 
unpurposed  hit.  So  it  is  that,  **  if  there  is  no  thought  even 
the  gods  cannot  know," 

But  ordinary  minds .  are  ever  moved  by  the  undeter- 
mined thoughts  and  fancies  with  which  they  are  filled.  So 
they  are  led  by  spirits,  enchained  by  things  and  the  **  self" 
cannot  assert  itself.  We  must  nourish  the  source  of 
**  sell'"  if  we  would  not  lose  it  and  first  of  all  by  getting  rid 
of  lust.  Without  lust,  in  repose,  and  without  plans  or 
thought,  from  this  empty  quietness  alone,  in  accord  with 
right  reason  does  movement  come,  determined  before  all  and 
thus  after  all  is  no  fall.  This  it  is  to  command  the  gods 
and  not  be  commanded  by  them.  Without  voice  or  odour  it 
is  the  foundation  of  the  empire,  a  formless  body.  Without 
thought  or  act  it  is  the  source  of  all.''® 

V*  *•*  •••  •••  •^ 

*•"  •!•  '|»  *!•  »l* 

l^nknown  of  men  the  origin  of  a  thought  in  darkness 
and  solitude  is  like  the  coming  of  spring  while  winter  still 
is  here.  Just  as  the  thought  begins  to  come  there  is  the 
distinction  of  right  and  wrong,  as  this  year  and  next  divides 
while  whiter  remains.  A  thousand  miles  of  error  come 
from  an  uich.  In  the  trifle  is  the  separation  of  right  and 
wrong,  their  division  and  their  boimdary  gate.  *'  Cease- 
lessly we  must  guard  this  gate  "  asking  our  hearts  whether 
right  or  wrong  is  in  our  choice.  Thus  to  forsake  all  evil 
aud  follow  good  is  the  beginning  of  the  practice  of  our 
philosophy.  Careless  here,  knowing  good  and  evil  only  as 
shown  in  face  and  act,  is  to  be  too  late.  Struggle  as  we 
may  we  shall  not  attain. 


■^^  Thought  and   act  are  of   the  ki,  the  true  self  is  of  the  ri,  see 
"  Ki,  Ri  and  Ten  "  below. 
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ALL    "  WAYS        ENTER    BY    DEEDS. 

Many  who  had  been  absent  for  a  time  canie  again  and 
excused  themselves  saying:  We  have  been  busy  and  so 
have  been  negligent.     But  the  Old  Man  replied  : 

It  is  the  fashion  for  scholars  to  say  that  occupation 
with  the  affairs  of  the  world  has  made  them  negligent.  I 
too  have  made  that  mistake.  But  the  true  diDiculty  is  a 
want  of  resolution  while  we,  unmindful  of  that,  lay  the 
blame  on  our  occupation.  This  doubtless  may  interfere  with 
our  study  of  the  books  but  **  learning  "  is  the  practice  of  the 
**  Way  "  of  the  Sages.  True,  we  must  know  the  "  laws  "  if 
we  are  to  act  aright  and  these  are  learned  not  merely  from 
books,  though  the  study  of  the  classics  is  to  be  put  first. 
Bead,  learn  the  ''  laws  "  and  then  search  them  out  in  conduct 
and  affiairs;  this  is  true  knowledge,  the  knowledge  that  is 
the  beginning  of  right  conduct.  The  **  Way  "  of  the  Sages 
is  not  apart  from  the  things  of  every  day.  Loyalty,  obedi- 
ence, friendship,  all  the  relations  are  in  this  **  learning,** 
and  not  a  movement,  not  even  our  resting,  is  without  its 
duty. 

Oyomei's  followers  reproach  the  **  science  "  of  Slmshi 
and  say:  Doubtless  it  is  admirable,  but  how  shall  busy  men 
find  time  to  learn  its  universal  laws  ?  Thus  they  inisimder- 
stand  Shushi  to  teach  that  first  at  our  leisure  we  determine 
"laws"  and  only  afterwards  begin  to  practise  them.  Not 
sol  We  learn  loyalty  and  obedience  as  we  are  loyal  and 
obedient.  To-day  I  know  yesterday's  shortcoming's  and 
to-morrow  shall  I  know  to-day's.  This  is  the  knowledge  of 
the  scientific  philosophy.  In  our  occupations  we  learn 
whether  conduct  conforms  to  right,  and  so  advance  in  the 
truth  by  practice. 

Big  and  little  describe  things  and  not  priucii)les,  so 
everywhere  and  always  may  we  learn  philosophy,  nor  should 
we  despise  anything.     For  principles  arc   decided   by   the 
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things  of  Heaven  and  Earth.  But  all  in  proper  order,  not 
neglecting  the  important  things  of  every  day  that  the  laws 
of  trees  or  blades  of  grass  may  be  determined.  In  the 
**  Way  "  of  Heaven  and  Earth  there  is  nothing  which  comes 
not  from  deeds.  And  where  there  is  anything  there  is  the 
rule.  Just  as  with  the  six  accomplishments  we  learn  by 
practice  and  yet  not  without  rules,  so  is  it  with  the  **  Way." 
Though  I  have  an  intuition,  if  I  know  not  the  rule  of  its 
application  I  am  like  an  unpolished  jewel  or  unsmelted  ore. 

An  old  samurai  thus  taught  his  pupils.  Be  not  samurai 
through  the  wearing  of  two  swords,  but  day  and  night  have 
a  care  to  bring  no  reproach  on  the  name.  When  you  cross 
your  threshold  and  pass  out  through  the  gate  go  as  men 
who  shall  never  return  again.  Thus  shall  you  be  ready  for 
every  adventure  you  may  meet.  All  men  of  deep  earnest- 
ness think  thus.  The  Buddhist  is  forever  to  remember  the 
five  commandments  and  the  samurai  the  laws  of  chivalry. 
But  these  are  easy,  being  of  limited  application.  But 
philosophy  is  of  all  things,  and  in  all  the  scholar  finds  his 
duty.  And  especially  three  things  must  never  be  forgotten, 
the  blessings  of  parent,  lord  and  Sage.  Parents  bestow  and 
cherish  the  body,  not  a  hair  even  is  apart  from  them  and 
their  love.  The  daimyo  gives  us  all  we  have,  and  maintains 
us,  not  a  chopstick  save  from  him.  And  the  Sage  instructs 
us  and  saves  us  from  the  state  of  the  brutes.  Remembering 
these  blessings  the  original  nature  is  not  lost.  Heaven's 
reason  is  not  destroyed  and  all  the  virtues  are  brought  to- 
gether. This  is  the  mystery  of  our  philosophy.  Impress 
it  even  on  your  bodies. 

But  now-a-days  young  men  seek  only  pleasure.  Care- 
less of  their  duty  to  parent  and  lord  they  fall  into  selfish- 
ness. And  their  elders  and  scholars  know  not  the  blessing 
of  the  Sages  but  are  proud  and  desirous  of  fame,  without  a 
drop  of  truth.  Did  they  know  this  mystery  they  would 
curb  their  proud  spirits  and  become  helpers  in  the  **  way  " 
of  virtue.       But  now,    teachers  and  pupils  laugh  at  the 
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truth  of  Shushi  till  head  and  stomach  ache.  Were  they  to- 
hear  my  threefold  mystery  their  stomachs  would  pain  them 
to  the  point  of  throwing  up.  But  all  who  truly  know 
understand  that  it  is  not  an  empty  and  senile  word. 


BOOK  n.— RIGHTEOUSNESS. 

THE    STUDY    OF    MARTIAL    FORTUNE. 

Returning  from  exercise  some  young  men  stopped  one 
day,  and  the  Old  Man  said  to  them  :  As  your  profession  is  that 
of  arms  constant  drill  is  necessary  ;  but  good  fortune  is  more 
important  than  skill  since  without  it  skill  avails  not.  Mori 
Musashi  no  Kami  was  called  the  Demon  of  Musashi,  so 
skillful  and  strong  was  he  :  but  at  Nagakute  ^  he  was  killed 
instantly  by  a  bullet,  and  what  benefit  was  there  in  his 
skill  and  courage  ?  Skill  rests  on  fortune ;  so  study  this 
most  earnestly.  Your  instructors  teach  you  arms  but  they 
know  not  the  study  of  fortune.  Such  as  I  can  teach  you 
that! 

Then  one  replied :  I  do  not  understand  this  study  of 
martial  fortune.  Surely  it  is  beyond  man's  control.  Could 
it  be  acquired  by  study  all  the  world  would  learn  !  The 
Old  Man  shook  his  head  :  Yes,  there  is  such  study.  Tell  us 
of  it  then,  the  students  said  ;  and  the  Old  Man  went  on  : 

Consider,  all  of  you  1  Whence  is  fortime  ?  From 
Heaven  I  Even  the  world  says,  **  Fortune  is  in  Heaven.'* 
So  then  there  is  no  resource  save  prayer  to  Heaven.  Let 
us  then  ask:  What  does  Heaven  hate  and  what  does 
Heaven  love  ?    It  loves  benevolence  and  hates  malevolence* 
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It  loves  truth  and  hates  untruth.  Its  heart  is  this,  that  it 
forms  all  things  and  unceasingly  begets  men.  Even  when 
in  autumn  and  winter  it  seems  the  spirit  of  death  it  is  not 
so,  but  the  root,  the  spirit  of  birth  is  gaining  strength.  So 
does  the  Book  of  Changes  declare :  **  Birth  is  called 
change,"*  and  again:  "  The  great  vu'tue  of  Heaven  and 
Earth  is  called  birth."'  That  which  in  Heaven  begets  all 
things  in  man  is  called  love.  So  doubt  not  that  Heaven 
loves  benevolence  and  hates  its  opposite. 

So  too  with  truth.  For  countless  ages  sun  and  moon 
and  stars  constantly  revolve  and  we  make  calendars  without 
mistake.  Nothing  is  more  certain  I  It  is  the  very  truth  of  tlie 
universe  I  "When  man  leaves  all  else  and  is  humane  and  true 
he  accords  with  Heaven,  it  surely  cherishes  and  embraces 
him.  But  with  mere  temporary  virtue*  comes  no  such 
revelati(m.  We  must  always  obey,  being  ever  benevolent 
and  injuring  no  one,  being  ever  true  and  deceiving  no  one. 
As  the  days  and  months  pass  such  truth  appeals  to  Heaven, 
and  Heaven  helps  so  that  even  in  battle  we  meet  no  misfor- 
tune nor  strike  against  bullet  or  spear.  Tliis  is  the  study 
of  martial  fortune.  Do  not  think  it  an  old  man's  foolish 
talk. 

How  sad  is  the  condition  of  the  world  !  Men  seek  only 
profit  and  hate  their  follows  I  With  their  wisdom  they 
make  a  lying  appeartince  and  think  it  a  skilful  device  for 
passing  tlirough  the  world.  At  last  they  are  cast  off  by 
Heaven  and  how  can  there  be  any  good  for  them  ?  I  have 
noticed  prayers  for  good  luck  brought  year  by  year  from 
famous  temples    and  hills  decorating  the  entrances  to   the 


1  In  the  war  between  Hideyoshi  and  leyasu,  Rein  p.  280. 

2  The  Yi  King,  Appendix  HI,  Sec.  I.  Chap.  V,  29. 
8  The  Yi  King,  Appendix  lU,  Sec.  II,  Chap,  I,  10. 
*  Mencius,  Book  II,  Pt.  I,  Chap.  U,  15. 
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abodes  of  famous  samurai.  But  none  the  less  have  they 
been  killed  or  punished,  or  their  line  has  been  destroyed  and 
house  extinguished.  Or  at  the  least,  to  many  shame  and 
disgrace  have  come.  They  have  not  learned  **  fortune  "  but 
foolishly  depend  on  prayers  and  charms.  Confucius  said  : 
**  When  punished  by  Heaven  there  is  no  place  for  prayer."* 
Women  of  course  follow  the  temples  and  trust  in  charms 
but  not  so  should  men.  Alas  !  Now  all  are  astray,  those 
who  should  be  teachers,  the  samurai  and  those  higher  still ! 
Whose  fault  is  it  then  that  this  evil  way  wins  the  multitude  ? 
Okina  weeps  as  he  repeats  the  verse  of  Moshi, — "  Watching 
the  crow — on  whose  roof  will  it  alight  ?"*^ 


THE    REWARDS    OF   VIRTUE    AND    VICE. 

After  a  little  some  one  said  :  I  am  much  impressed  with 
this  new  study  of  martial  fortune,  nor  shall  I  forget  it.  But 
still  I  have  my  doubts.  Do  not  men  of  humanity  and  truth 
meet  with  misfortune,  while  selfish,  false  men  are  happy  ? 
Gankai  the  saint  died  young  and  poor  ;  Toseki^  the  infamous 
robber  was  long-lived  and  rich.     Do  explain  sucli  facts. 


5  Analects,  III ;  13. 

«  Book  of  Poetry,  Part  II,  Book  IV,  Ode  VIII;  3  "  A  lamentation 
ovei  the  miseries  of  the  kingdom."  These  lines  are  "  illustrative 
of  the  uncertainty  of  the  writer's  position  in  the  future.'*    Legge. 

7  Of  Gan-kai  Confucius  said,  **  Unfortunately  liis  appointed 
time  was  short,"  Analects,  (VI :  II) ;  and,  when  he  died, — "  Heaven  is 
destroying  me !  Heaven  is  destroying  me  !  "  (XI :  VIII)  and  again, — 
*'  If  I  am  not  to  moiurn  bitterly  for  this  man  for  whom  should  I 
mourn  ?"  (XI:  IX,)  Legge's  translation.  Tdseki  had  nine  thousand 
followers  and  was  eating  a  man's  liver  when  visited  by  Confucius* 
The  latter  remonstrated  with  the  robber,  but  was  worsted  in  the 
encounter,  at  least  according  to  '*  The  Divine  Classic  of  Nan-Hua  " 
by  Chuang  Tsze,  translated  by  Balfour,  section  '*Che  the  Robber." 

¥•1.  XX.— 5 
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The  Old  Man  replied : — The  good  are  happy  and  the 
wicked  miserable.  This  is  the  certainly  determined  and  just 
law.  But  happiness  and  misery  are  not  thus  fore-ordained. 
They  depend  on  circumstances.  The  Sages  speak  of  the 
true  law  and  not  of  the  undetermined  circumstances.  If  we 
would  live  long  we  abstain  from  drink  and  lust  that  the  body 
may  be  strong.  If  in  service  we  seek  promotion  we  are 
diligent  in  duty.  But  some  men  who  are  careful  of  their 
health  die  young  and  some  careless  men  live  long.  Yet 
surely,  care  is  not  in  vain !  So  too  some  diligent  men 
through  misfortune  gain  no  promotion  and  negligent  men  by 
chance  have  been  advnuced.  Yet  surely,  diligence  is  not  in 
vain  !  Were  we  to  think  care  of  the  body  useless  we  should 
spend  days  and  nights  in  drinking  and  lust  until  at  last  we 
should  be  diseased  and  die.  And  were  we  to  think  diligence 
in  vain  we  so  frequently'  should  neglect  our  duty  that  punish- 
ment and  degradation  would  be  ours.  Care  of  the  body  is 
the  "  way  "  of  long  life,  as  is  diligence  of  promotion.  These 
laws  are  unchangeable.  Again  consider  !  When  we  make 
plans,  do  we  leave  all  to  chance  or  determine  first  the  prin- 
ciples of  our  action  ?  Of  course  the  latter,  and  then  we  do 
not  repent  even  though  we  are  unfortunate.  We  cannot 
arrange  for  chance.  But  to  leave  all  to  chance  and  fail, 
that  leads  to  repentance.  Sin  is  the  source  of  pain  and  right- 
eousness of  happiness.  This  is  the  settled  law.  The  teach- 
ing of  the  Sages  and  the  conduct  of  superior  men  is  deter- 
mined by  principles  and  the  result  is  left  to  Heaven.  Still, 
we  do  not  obey  in  the  hope  of  happiness,  nor  do  we  forbear 
to  sin  from  fear.  Not  with  this  meaning  did  Confucius  and 
Mencius  teach  that  happiness  is  in  virtue  and  pain  in  sin. 
But  the  **  Way  "  is  the  law  of  man.  It  is  said  :  **  The 
*  Way  *  of  Heaven  blesses  virtue  and  curses  sin."  That  is 
intended  for  the  ignorant  multitude.  Yet  it  is  not  like  the 
Buddhist  hoben,  for  it  is  the  determined  truth. 
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THE   VICTOBY   OF   HEAVEN    AND    MAN. 

Again  he  said  ; — When  men  are  many  they  win  from 
Heaven,  but  when  Heaven  decrees  it  wins.  It  is  a  famous 
saying:  Heaven •  always  wins,  evil  cannot  contend  with 
right.  Men,  when  many  and  strong,  may  succeed  for  a 
time,  yet  only  for  a  time  while  Heaven  is  undecided ;  after- 
wards it  wins.  Heaven  is  forever  and  is  not  to  be  under- 
stood at  once,  like  the  promises  of  men.  Short- sighted  men 
consider  its  ways  and  decide  that  there  is  no  reward  for 
vice  or  virtue.  So  they  doubt  when  the  good  are  virtuous 
and  fear  not  when  the  wicked  sin.  They  do  not  know  that 
there  is  no  victory  against  Heaven  when  it  decrees. 

Gankai  died  young.  Toseki  lived  long,  for  Heaven's 
decree  was  not  yet  formed.  But  now  as  we  study  the 
decree :  Gankai  indeed  Uved  poverty-stricken  and  in 
obscurity,  but  his  name  lasts  thousands  of  years  with  the 
sun  and  moon.  Toseki  had  a  thousand  followers  and  walk- 
ed in  pride  but  when  he  died  his  name  perished  before  his 
body  was  cold ;  while  his  shame  lasts  an  hundred  generations, 
the  memorial  of  many  evil  deeds.  Was  then  Gankai's  re- 
ward from  Heaven  small,  and  Toseki's  greiit  ? 

And  seldom  is  the  award  so  late  ;  generally'  it  is  at  once. 
Sometimes  it  is  delayed  awhile  and  yet  is  received  in  person. 
Nowadays  in  Japan  are  many  evil  officials  ;  some  ar9 
punished  soon,  some  after  a  delay  ;  some  are  detected  at  once, 
some  only  by  and  by  and  some  not  until  after  death.  For  the 
collection  and  disbursement  of  taxes  in  town  and  province 
goes  on  unceasingly  aud  a  deficit  is  not  perceived.  So  the 
wicked  man  is  wise  in  his  own  interest  and,  by  many  devices, 
appropriates  the  property  of  the  government  to  his  own  use 
that  he  may  Uve  in  luxury  and  ease.  While  still  undiscov- 
ered he  congratulates  himself  upon  his  cleverness.  And 
when  others  are  detected  he  puts  it  to  their  want  of  skill, 
and  grows  in  pride  instead  of  being  warned.  But  surely  his 
evil  wisdom  makes  some  mistake.    He  overlooks  something 
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deny  both  reason  and  things,  the  three  relations  and  the 
five  laws,  and  our  own  heart,  what  shall  bo  the  true 
heart  ?  These  heretics  even  must  make  our  wonderful 
consciousness  to  be  the  true  nature  of  Buddha. 

The  heart  is  like  light.  Fire  is  called  light  because  it 
i<hines  on  things.  The  phosphorescence  of  sea  and  hill  is 
like  fire  :  yet  lights  nothing  but  dances  in  solitude,  in  waste 
places  ftir  from  men.  Shall  we  exalt  it  and  call  it  a  light 
Divine  ?  Buddhism,  separated  from  the  **  Way  "  of  the  five 
relations  and  the  five  virtues,  moves  men  uselessly,  without 
real  connection  with  reason  or  affairs.  Vainly  it  talks  of 
Divine  knowledge.  In  Japan  before  the  Empress  Suiko, 
and  in  China  before  the  Emperor  Mei  *°  were  no  such  men  or 
hearts.  It  is  all  useless  but  for  a  thousand  years  here  and 
in  China  high  and  low  have  felt  its  influence.  Lords  and 
retainers,  pairents  and  children  have  been  deserted  by  men 
who  have  become  priests.  And  others  look  on  with  longing 
and  say, — **  They  have  accepted  the  true  religion."  It  is 
most  contemptible,  no  matter  what  may  be  the  purpose. 
Surely  it  is  shameful  I  And  the  Old  Man  was  silent  for  a 
while. 

Ueason  comes  from  Heaven,  he  continued,  and  is  in 
men.  If  we  know  it  not  in  ourselves  wo  know  it  not  at  all. 
This  kind  knowledge  exceeds  all  former  experience  as  we 
love  our  friend  an  hundredfold  as  we  discover  that  he  is 
bound  to  us  by  the  ties  of  nature,  is  cmr  lost  father  or 
brother.  An  abstainer  knows  that  sake  is  sweet,  but  not  as 
if  he  tasted  it.  And  the  sake  drinker  knows  not  the  taste 
of  mochi.  The  true  philosopher  knows  the  truth  as  the 
drinker  knows  the  taste  of  sake  and  the  abstainer  the  taste 
of  sweets.     How  shall  he  forget  it  ?     How  shall  he  fall  into 


10  In  Suiko's  reign,  A.D.  598-628,  Buddliism  was  openly  adopt- 
ed by  the  court  in  Japan.  In  the  reign  of  Mei,  (Ming  Ti)  A.D.  58-76 
it  received  the  imperial  sanction  in  China. 
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€rror  ?  Lying  down,  getting  up,  moving,  resting,  all  is 
well.  In  peace,  in  trouble,  in  life,  in  death,  in  joy,  in 
sorrow,  all  is  well.  Never  for  a  moment  will  he  leave  this 
*'  Way.*'  This  is  to  know  it  in  ourselves.  But  I  have  not 
yet  attained  to  this,  nor  do  I  truly  know  the  **  Way."" 


THE  MORNING  GLORY 'S  HOUR. 


Matsunaga  thus  sings  of  the  Morning-glory  : — **  The 
Morning-glory  of  an  hour,  Differs  not  in  heart  from  the 
pine  of  a  thousand  years."**  What  profundity  !  Many  have 
sung  of  the  morning-glory,  of  its  sliort  life,  of  autumn 
loneliness  and  the  vanity  of  the  world.  So  Hakkyoi : — ** 
**  After  a  thousand  years  the  pine  decays ;  The  flower 
has  its  glory  in  blooming  for  a  day."  That  is  pretty  but  it 
merely  makes  bloom  and  decay  one.  The  iguorant  think  it 
profound  but  it  is  very  superficial,  like  Buddhism  and 
Taoism.  Matsunaga's  verse  has  other  meaning,  has  it  not  ? 
I  think  it  means.  ^*  He  who  in  the  morning  hears  the 
*  Way  *  may  die  content  at  night."  ^*  To  blossom  early, 
wait  for  the  rising  sun  and  die,  such  is  the  morning-glory's 
nature  received  from  Heaven.  It  does  not  forget  its  own 
nature  and  envy  the  pine  its  thousand  years.  So  every 
morning  splendidly  it  blooms,  waits  for  the  rising  sun  and 
dies.  Thus  it  fulfils  its  destiny.  How  can  we  despise  this 
truth  the  flower   reveals  ?     The  pine  differs   not,  but  we 


^1  Man's  true  nature  is  '*  law,"  the  eternal  '•  reason  "  within 
him.  And  as  *'  law  "  is  the  ideal  benevolence  and  righteousness* 
these  too  are  man's  nature.  It  is  therefore  '*  good."  But  only 
when  this  truth  is  comprehended  and  obeyed  does  man  "  attain." 
Kyuso  had  not  ytt  attained ;  he  could  say  naught  else  for  so  does 
Confucius  speak  of  himself.    Analects  VII ;  XXXH,  XXXIII. 

1'  Matsunaga.  an  unknown  author. 

"  Hakkyoi.   A  famous  poet  of  the  To  (Tang)  dynasty. 

"  Analects  IV,  VIII. 
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learn  the  lessou  best  from  the  short-lived  flower.  The  pine's 
heart  is  not  of  a  thousand  years  nor  the  morning-glory's 
of  an  hour,  but  only  that  they  may  fulfil  their  destiny. 

The  glory  of  the  thousand  years,  the  evanescence  of 
the  single  hour  are  not  in  pine  or  flower  but  iu  our  thought. 
So  is  it  with  unfeeling  things,  but  man  has  feeling  and  is  the 
head  of  all.  Yet  is  he  deceived  by  things  and  does  not  attain 
to  this  unless  he  knows  the  **  Way."  To  know  the  "  Way  "  is 
not  the  mystic  contemplation  of  which  Buddhism  speaks.  The 
•*  Way  "  is  so  adjusted  to  all  things  that  even  miserable  men 
and  women  may  know  and  do  it.  And  only  as  we  truly 
know  it  can  we  truly  do  it.  Otherwise  even  with  practice 
we  do  not  know,  and  even  in  doing  it  we  find  no  profit. 
Though  we  are  in  the  **  Way  "  until  death  we  do  not  under- 
stand. Truly  to  know  and  act  is  to  be  like  fish  in  water 
and  bird  in  forest. 

Reason  should  be  our  life.  Never  should  we  separate 
from  it.  W'hile  we  live  we  obey,  and  **  Way  "  and  body 
together  come  to  death.  Long  shall  we  be  at  peace.  To 
live  a  day  is  to  obey  a  day,  nnd  then  to  die  :  to  live  a  3'ear  is 
to  obey  a  year  and  then  to  die.  If  thus  in  the  morning  we 
hear  and  die  at  night  there  is  no  regret.  So  the  morning- 
glory  lives  a  day,  blooms  wholly  as  it  hnd  received,  and 
without  resentment  dies.  How  greatly  difier  the  thousand 
years  of  the  pine  in  length,  yet  both  fulfil  their  destiny  and 
both  are  equally  content.  Thus,  **  The  moruing-glory  of  an 
hour,  Difiers  not  in  heart  from  the  pine  of  a  thousand  years." 
As  Matsunaga  shows  his  aspirations  in  his  verse  so  I  in 
imitation;  **  By  the  truth  received  from  Heaven  and 
Earth,  The  morning-glory  blooms  and  fades." 

**  Regret  not  what  you  see  :  Decay  and  bloom  alike 
are  morning-glory's  truth." 

'*  Hurting  not,  lusting  not.  This  is  the  morning-glory's 
heart.  Not  diflerent  from  the  pine's." 

The  verses  are  wretched  as  you  see.  But  never  mind 
their  form,  take  their  truth. 
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THE   EYELASH   MYSTERY. 

Said  the  students  ; — When  we  read  we  see  only  the 
surface  and  do  not  know  how  to  apply  the  lessou  to  the^ 
world,  but  you  find  profound  reason  in  everything.  We  do^ 
not  understand  that  which  is  close  at  hand,  it  is  as  secret  as 
the  eyelashes. 

And  the  Old  Man  replied  ; — Confucius  said  of  the 
common  words  of  Shun,  **  They  show  his  wisdom"  :  the 
Sage  does  not  neglect  the  speech  of  the  vulgar.  '*  A  boy 
thus  sang : — When  the  river  is  clear  I  wash  the  strings  of 
my  cap  ;  when  it  is  muddy  I  wash  my  feet."  And  its  mean- 
ing is,  the  Sage  is  not  stopped  but  moves  with  the  current 
of  the  world.  Confucius  commented  thus, — **  Because  the 
water  is  clear  he  washes  the  strings  of  his  cap,  because  it  is 
muddy  he  washes  his  feet ;  so  the  washing  is  not  of  man's 
goodness  or  evil  but  the  water  by  its  clearness  or  nuiddi- 
ness  brings  it  on  itself.  Consider  !  "  ^''  So  are  praise  and 
shame,  misery  and  blessedness  all  of  self  and  not  of  others. 
Blame  nut  men  but  heed  thyself !  Hear  not  unthinkingly 
even  a  common  verse. 

When  young  I  met  an  old  philosopher  in  Kyoto  who 
told  me  stories  of  the  past,  and  among  them  this  of  leyasu. 
He  once  said  to  his  followers  ; — **  Would  you  avoid  misfor- 
tune ?  Here  is  advice  for  you  in  five  syllables  or  in  seven. 
Which  will  you  have  ?  "  **  Give  us  both,"  they  said  ;  and 
he  went  on  : — **  In  five, — Do  not  look  above,  (ue  wo  mi  na) ; 
and  in  seven, — Know  thy  own  capacity  (mi  no  liodo  wo 
shire).     Forget  them  not." 

But  men  look  above  and  know  not  themselves.  Ex" 
travagant,  proud,  fond  of  adornment,  they  crumble  their 
property  and  invite  misfortune.  A  great  daimyo  had  a  karo 
whose  income  was  ten  thousand  koku  and  on  a  certain  day 
he  went  to  the  castle  wearing  a  cotton  robe  dyed  red.     Get- 


w  Mencius,  Book  IV.  Pt.     I,  Chap.  VIII ;  2-3. 
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ting  wet  en  route  he  huDg  his  robe  in  the  snn  to  dry.  The 
daimyo  returning  from  the  chase  saw  the  robe  and  said, 
'*  Red  fades  in  the  sun,  take  it  inside.*'  But  iu  the  house 
of  another  great  noble  was  an  officer  who  gave  ten  gold  ryo 
for  the  ornaments  of  his  armour  and  remarked  :  **  Weapons 
of  war  are  most  precious  and  from  this  expenditure  my  son 
and  grandson  will  know  my  meaning."  A  third  daimyd 
was  thought  especially  wise.  The  son  of  his  karo  was  fond 
of  medicine  cases  and  wore  one,  three  coral  heads  ornament- 
ing the  string.  His  lord  remarked  to  him  : — '*  I  see  you 
are  fond  of  medicine  cases;  here  is  one  that  preserves  the 
strength  of  the  medicine  for  ever.  Wear  it,"  and  gave  him 
one  whose  beads  were  nuts.  So  all  the  officials  renounced 
extravagance. 

All  this  WHS  sixty  or  seventy  years  ago  but  now  everywhere 
is  extravagance.  We  may  well  spend  money  on  our  weapons 
but  luxury  must  be  reproved.  In  the  Osaka  war  great  nobles 
and  knights  had  only  the  simplest  weapons  and  armour, 
while  their  houses  and  possessions  were  ruder  still.  Ex- 
travagance unrepressed  destroys  the  empire.  Its  origin  is 
selfishness,  looking  above  and  not  knowing  self.  This  is 
what  leyasu  meant.  This  disease,  extravagance,  is  not 
merely  individual  and  personal.  It  affects  high  and  low.  It 
leads  generals  to  overestimate  their  own  powers  and  despise 
their  adversaries.  So  they  lose  the  empire  and  themselves, 
like  Nobunaga  and  many  another  in  China  and  Japan.  But 
leyasu  did  not  become  extravagant.  He  knew  himself. 
Success  did  not  make  him  proud,  and  so  at  last  he  ruled  the 
empire.  His  syllables  five  and  seven  have  profound  meaning 
everywhere. 

BENEVOLENCE  THE  LIFE  OF  THE  SOUL. 

One  day,  after  study  was  ended,  the  talk  was  of  bene- 
volence and  righteousness,  and  one  of  the  company  remarked : 
The    heart  of   Heaven  and    Earth    becomes  man's  heart. 
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Heaven's  heart  is  to  produce  all  things,  atid  as  this  becomes  the 
heart  of  man,  love  to  his  fellows  will  be  the  virtue  of  his 
heart.  So  is  it  that  benevolence,  the  principle  of  love,  is  the 
virtue  of  the  heart.  And  with  this  virtue  are  all  the  others, 
fcHT  they  are  included  in  it  and  como  from  it.  This  have  I 
learned  from  you.  Benevolence  means  the  heart  which 
loves  mankind  and  is  chief  of  the  virtues.  Many  teachers 
give  the  chief  place  to  compassion,  and  if  enough  meaning  is 
read  into  it  we  may  agree  ;  but  this  teaching  that  benevolence 
is  the  virtue  of  the  heart  is  not  that  ordinary  shallow 
commonplace.  Why  is  it  that  righteousness,  propriety  and 
truth  are  destroyed  when  there  is  no  benevolence,  even 
though  compassion  be  made  the  virtue  of  the  heart "?  Talk 
to  us  awhile  of  this.     And  the  Old  Man  replied  : 

I  agree  with  you  and  have  nothing  new  to  say,  but  still 
I  will  speak  a  little  in  detail.  Benevolence  in  the  heurt  is 
like  the  vital  spirits  in  the  body,  and  as  these  are  shown  in 
the  pulse  so  is  benevolence  shown  in  love.  When  the  pulse 
ceases  to  beat  man  dies,  and  when  the  law  of  love  is  lost  the 
heart  is  destroyed.  Thus  is  benevolence  the  life  of  the 
heart.  It  lives  with  benevolence  and  pity.  Naturally  when 
we  see  our  parents  we  love  them,  and  naturally  we  reverence 
superiors  ;  naturally  we  are  humble  in  the  presence  of  old 
age ;  naturally  w^e  respond  to  the  story  of  righteousness  and 
are  ashamed  as  we  hear  of  evil.  But  if  there  is  no  sym- 
pathy or  pity  the  heart  is  hard  like  demon,  or  beast,  or 
wood,  or  stone,  and  We  have  no  feeling.  How  then  shall  we 
love  or  reverence,  respond  to  righteousness  or  bo  ashamed 
at  wrong  ?*** 


w  Our  word  benevolence  by  no  means  precisely  represents  the 
Chinese  word  '*  jin."  Faber  translates  *•  humanity  *'  and  gives  an 
excellent  dencription  of  the  virtue,  •*  Doctrines  of  Confucius,"  pp. 
71-75.    But  though  "  jin  "  is  the  characteristic  virtue  of  man,  and 
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Thus  are  beuevolence,  righteousness,  propriety  and 
wisdom  all  of  the  virtue  of  the  heart.  They  are  separata 
laws  and  yet  all  of  this  one  origin,  benevolence.  Without  it 
men  may  have  indeed  a  virtuous  appearance  and  activity, 
but  they  come  not  from  the  heart  and  are  not  true  virtue  or 
true  law.  For  benevolence  is  the  essence  of  virtue  and  the 
law  of  love. 

Bravery  even  comes  from  benevolence  and  is  of  the 
pitying  heart.  War  seems  a  violent  **  way,"  taking  and  kill- 
ing, and  compared  with  benevolence  like  black  compared 
with  white.  Yet  only  when  benevolence  is  its  foundation  is 
the  warrior's  bravery  true  courage.  Only  as  chivalry,  and 
letters  too,  and  all  spring  from  the  heart  and  combine  with 
benevolence  are  they  true.  With  such  a  heart,  eveu  if  we 
purpose  not  to  aid  our  neighbors,  still  aid  them  we  must  and 
shall. 


RIGHTEOUSNESS    THE    EDGE    OF    THE    HEART. 

Another  of  those  present  spoke  : — We  now  fully  under- 
stand that  benevolence  is  the  virtue  of  the  heart,  the  law  of 
love,  and  that  in  its  perfection  all  virtues  are  included.  But 
righteousness  is  singled  out  and  put  with  it.  Explain, 
please,  this  righteousness.     So  the  Old  Man  replied  : 


his  nature,  yet  as  characteristic  too  of  the  heart  of  Heaven  and  Earth, 
humanity  is  a  term  at  once  too  narrow  and  too  broad.  As  St.  Paul, 
in  1st  Cor.  XIII.,  sums  up  all  the  Christian  virtues  in  the  word  love, 
80  does  "  jin  "  comprise  all  the  Confucian  excellences.  It  is  certainly 
noticeable  that  the  words  should  so  resemble  each  other,  and  when 

benevolence  and  righteousness  are  set  forth  as  the  very  essence  of 
Heaven  and  Earth  we  readily  exaggerate  the  likeness  of  doctrine. 
But  thought  his  Chinese  philosophy  has  no  place  for  a  personal  God, 
yet  these  virtues  are  reflected  in  the  operations  of  impersonal 
nature,  its  fertihty  and  its  regularity. 
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As  are  the  In  and  Yo  in  Heaven,  so  are  benevolence 
and  righteoasness  in  man.  This  is  the  teaching  of  the 
Book  of  Changes : — ''  The  '  Way  '  of  Heaven  is  In  and  Yd ; 
ihe  'Way'  of  man  is  benevolence  and  righteoasness."^' 
And  in  the  first  figure  of  the  Book  of  Changes  the  four 
seasons  are  all  included  in  spring.^  Though  the  spirit  of 
:antnmn  seems  to  destroy  and  kill,  yet  really  it  strengthens 
the  power  that  shall  bring  forth  the  verdure  of  the  spring. 
80  is  it  with  man*s  **  Way.*'  The  four  virtues  are  all  in 
benevolence  but  not  indiscriminately,  for  without  the  rule 
of  righteousness  the  living  ''  Way  ''  of  the  heart  is  hurt  aud 
benevolence  is  destroyed. 

As  I  once  said  to  a  beginner  :  Righteousness  is  the 
''edge**  of  the  heart.  Shnshi  called  it  the  '' ruler  *' of 
the  heart.  Usually,  with  action,  coming  and  going,  taking 
and  giving,  the  heart  is  filled  up  and  cannot  be  just.  Such 
a  heart,  stuck  fast,  even  when  learned,  cannot  be  wise.  It 
H  without  repentance  and  makes  no  rapid  advance  in  virtue. 
So  our  action  depends  upon  the  '*  edge  '*  of  the  heart. 
Thus  did  Confucius  speak  of  the  superior  man:  ''  Right- 
eousness is  his  nature."  ^^  And  he  thus  explains  a  passage 
in  the  Book  of  Changes  :  "He  purifies  his  heart  with  re- 
verence and  his  conduct  with  righteousness.**^  And  again, 
he  separates  the  man  of  true  distrinction  from  the  man  of 
mere  notoriety  thus  :  **  His  nature  is  honest  and  he  loves 
righteousness.**  ^^ 


^7  Book  of  Changes,  Appendix  V,  Chap.  II ;  4. 

^^  Book  of  Changes,  Appendix  I ;  1. 

w  Analects  XV  ;  17. 

^  Book  of  Changes,  Appendix  IV,  Sec.  II,  Chap.  II ;  6. 

»  Anal«ct8  XII ;  20. 


78  KNOX  :    A   JAPANESE    PHILOSOPHER. 

Our  lusts  hurt  the  heart  and  are  the  enemies  of  bene- 
volence and  righteousness.  Even  those  who  are  benevolent 
and  know  pity,  whose  nature  is  tender,  become  hard  and  lose 
their  communion  with  Heaven  when  they  are  led  by  evil 
wisdom  and  by  external  things.  Lusts  daily  increase  like 
the  insects  which  devour  trees,  and  when  the  vital  spirit 
dies  tlie  great  tree  is  dead.  As  the  edge  of  the  heart  is 
dulled,  alas  !  righteousness  disappears.  Rust  makes  value- 
less the  best  cutting  sword  as  tlie  edge  is  dulled.  So  is  it  that 
the  Confucian  philosophy  magnifies  benevolence  and  teaches 
that  self-conquest  is  essential  to  its  attainment. 

When  Gankai  asked  Confucius  about  beuevolence,  the 
Sage  replied:  **  Conquer  self  and  return  to  propriety."  ■• 
Propriety  is  the  adornment  of  Heaven  and  Earth,  man's 
rule  for  self-examiuation  and  instrument  for  victory  over 
self.  Gaukai  sought  the  method  of  self-government.  Men 
who  know  not  this  cannot  conquer  self,  though  they  strive 
strenuously.  So  it  is  that  the  Great  Learning  put  know- 
ledge of  the  truth  before  the  reformation  of  the  heart.* 
Though  we  know  that  the  *'  Way "  is  benevolence  and 
righteousness,  yet  we  cannot  attain  perfection  if  we  neglect 
propriety  and  knowledge.  Thus  does  the  Book  of  Changes 
speak  of  the  virtue  of  the  sage  :  ''  Knowledge  is  high,  pro- 
priety is  low  ;  the  height  of  the  knowledge  is  Heaven,  the 
lowliness  of  the  propriety  is  Earth."  ^  As  the  high  increases 
so  does  the  low  improve.  This  is  the  **  Way,"  complete  do- 
ing at  first  and  complete  doing  at  last.  This  has  been 
philosophy's  great  law  from  Confucius  until  now. 


M  Analects  XH ;  1. 

^  The  Qreat  Learning,  4-5. 

a«  Appendix  III :  Sec.  I :  Chap.  VII.  36. 
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THE    BBOAD    SPIRIT. 

When  stndpng  penmanship  I  read  the  sentence  of 
Imagawa,  **  If  one  of  the  four  virtues  is  lost,  the  *  Way  ' 
cannot  he  folfiUed.'*  Imagawa  was  not  a  great  pliilosopher^ 
hut  this  saying  is  truly  great.  I  well  rememher  it  yet.  All 
four  are  important,  yet  is  righteousness  next  to  henevolence, 
as  we  may  learn  from  Mencius*  teaching  of  the  Broad  Spirit, 
"Very  great,  very  strong,  filling  Heaven  and  Earth  !"* 
Consider  how  so  great  a  thing  can  come  from  right- 
eousness. Endowed  with  the  living  spirit  of  Heaven  and 
Earth  man  is  naturally  a  hroad  heing,  hut  lusts  dull  the 
**  edge  *'  of  the  heart  and  the  spirit  grows  small.  So  the 
hroad  spirit  is  from  the  **  edge  '*  of  the  heart.  Without 
it,  as  the  proverb  says,  **  with  one  bound  of  an  ox,"  we  are 
wholly  given  up  to  self.  Nor  are  we  to  be  righteous  all  at 
once.  Mencius  says  :  **  It  is  by  the  accumulation  of  right- 
eousness.***^ The  broad  spirit  does  not  give  forth  its  power 
at  once,  with  one  thing  or  at  one  time,  but  day  by  day  using 
the  **  edge "  of  the  heart  in  accord  with  reason  in  all 
things  great  and  small,  important  and  unimportant,  without 
any  doubt,  as  with  a  sword  you  cut  in  two,  deciding  thus  it 
fits  well,  this  is  the  *'  Way,"  so  is  the  broad  spirit  produced. 
Thus  ceaselessly,  this  spirit  continuing,  ever  it  grows  strong 
and  at  last  the  spirit  so  aids  the  '*  edge  "  of  the  heart 
that  it  unites  with  righteousness  and  the  spirit  is  naturally 
very  broad. 

So  when  in  cold  weather  two  men  at  daybreak  are 
about  to  rise,  the  sake  drinker  does  not  hesitate  while  the 
abstainer  shivers  with  the  cold.  For  the  spirit  of  the  liquor 
aids  his  *'  edge "  of  the  heart.  But  the  broad  spirit 
comes  from  righteousness  and  yet  helps  the  righteousness,  a 
thing  most  wonderful ! 

»  Mencius,  Book  II,  Pt.  I,  Chap.  U ;  11-16. 
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* 

Last  year  I  read  in  the  Kam-bun-sbo^  of  a  dragon.  The 
dragon  is  a  thing  most  wonderful  and  Divine  ;  and  this  one 
made  a  cloud  with  its  breath  and  then  rode  thereon  up  to 
the  moon  and  down  to  the  depths.  The  dragon  formed  the 
cloud  which  aided  it  in  its  flight !  But  not  unreasonably 
are  we  to  use  the  spirit  strength  to  make  the  weak  strong, 
or  we  shall  be  like  the  men  of  So  who  pulled  up  the  rice 
that  they  might  help  it  to  grow  loug  !  ^  That  is  to  injure 
the  **  Way  "  and  prevent  the  accumulation  of  righteousness. 
It  should  be  accumulated  without  definite  purpose,  yet 
constantly  as  day  or  night  a  man  forgets  not  his  important 
business.  Neither  forgotten  nor  unreasonably  accumulated, 
this  is  this  '*  edge  "  of  the  heart.  As  the  philosophers  have 
^d,  "Hold  with  reverence.*'  Not  too  careful,  or  greater 
harm  comes  than  from  forgetting  to  have  a  care.  *'  Like 
holding  an  egg  in  the  hand,"  not  forgetting  or  do\vn  it  goes  ; 
not  too  tight  or  it  is  crushed. 

Not  too  careless  and  not  too  careful.  The  heart  is 
wonderful  and  Divine.  Empty  and  idle  it  cannot  be.  It 
must  have  intercourse  with  men  aud  act,  or  in  its  idleness 
•useless  things  come  forth  ;  it  considers  things  without  root 
or  dependence  and  is  confused  like  hemp.  Long  ago  in 
Kaga  a  samurai  asked  me  of  this  control  of  the  heart  and  I 
said  to  him  : — The  heart  is  like  a  horse  of  spirit  and  '*  re- 
verence **  is  that  which  rides  it.  If  the  spirit  is  weak  so 
are  seat  aud  hands,  away  the  horse  runs  and  we  are  thrown. 
This  is  the  **  forgetting."  If  we  hold  too  strongly  the 
mouth  hurts  and  the  horse  cannot  go.  This  is  to  '*  nourish 
unreasonably."  Not  only  is  he  unable  to  go :  his  evil  spirit 
is  aroused,  he  balks  and  rears  and  is  no  benefit  but  an 
iiyury.  Not  too  loose  nor  too  tight,  but  carefully  in  the 
mean,  then  fast  and  slow  he  comes  and  goes  freely  obedient 
to  my  desire. 


^  The  writings  of  Kantaishi,  p.  31  above,  note. 
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So  wrote  I  forty  years  since.  Those  to  whom  I  wrote 
are  now  of  the  long  ago. 

Deeply  moved  was  the  old  man  as  he  spake  these 
words. 


THE  PEOPLE,  THE  HEAVEN  OF  THE  KING. 

Once  at  the  end  of  his  exposition  of  the  tenth  book 
of  the  Analects,  *'  He  bowed  to  those  who  bore  the  tables  of 
the  census/'  the  Old  Man  asked  his  guests  :  What  is  the 
meaning  of  the  phrase,  '*  The  people  are  the  Heaven  of 
the  king  and  food  is  the  Heaven  of  the  People"  ? 

The  people,  replied  one,  are  the  foundation  of  the 
State ;  when  they  are  obedient  the  State  remains,  but  when 
they  rebel  it  is  destroyed.  As  its  preservation  and  destruc* 
tion  ai'e  of  the  people  the  king  must  honour  them  as  Heaven. 
And  the  people  honour  their  food  as  Heaven,  for  it  is  their  life 
and  without  it  they  die. 

You  have  explained  correctly  the  meanings,  continued 
the  Old  Man,  as  both  honouring  agriculture.  When  Heaven 
begets  men  it  brings  forth  grain  for  thoir  food.  If  there  are 
men  there  is  grain  and  if  there  is  grain  there  are  men  ;  if 
there  is  no  grain  there  are  no  men.  Nothing  excels  food. 
The  farmers  produce  it  and  are  entrusted  by  Heaven  to  the 
king  who  must  honour  them  as  he  honours  Heaven  itself. 
Not  one  farmer  may  bo  abused.  For  this  reason  the  census 
was  received  of  old  with  honour  by  the  king,  and  Confucius 
bowed  when  he  met  those  who  bore  it.  The  people  are  to 
remember  that  they  are  entrusted  with  the  production  of 
this  precious  gift  of  Heaven  and  are  to  honour  it  as  Heaven 
itself.  They  must  not  be  idle,  for  their  industry  determines 
the  land's  prosperity. 

In  the  days  of  the  Sage  kings  all  this  was  heeded. 
Taxes  were  light  and  when  the  crops  failed  there  was  such 
aid  that  the  people  were  not  scattered  abroad.  They  lived 
at  home  without  anxiety  and  gave  their  produce  to  the  king 

Vol  xx.-<S 
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and  no  one  failed  to  make  '*  food  to  be  as  Heaven." 
Gradually  their  manners  became  the  fashion  with  the  officials 
and  the  city  folk,  and  all  were  frugal  and  none  lazy  or  luxurious. 
But  later,  in  the  time  of  the  Shin  dynasty,"  the  heart  which 
made  the  people  to  be  Heaven  grew  less,  nnd  cruel  taxes 
were  imposed  until  at  last  there  was  separation  and  rebellion. 
All  was  confusion  and  disintegration  and  the  mob  originat- 
ed. Again  from  the  time  of  the  Kan  dynasty,"  though  there 
was  peace  and  safety,  yet  mauy  were  intent  on  gain  and  the 
great  merchants  lived  like  princes  and  in  imitation  the  coun- 
try folk  too  fell  into  extravagance  and  competed  in  costly 
amusements.  Kagi^  complained  to  the  government,  and  as 
something  of  the  heart  that  makes  **  the  people  Heaven  " 
still  remained,  the  Emperor  repeatedly  proclaimed  that 
agriculture  is  the  foundation  of  the  empire,  remitted  the 
taxes  and  reproved  the  local  officials.  He  exhorted  to  filial 
obedience,  brotherly  respect  and  industry.  So  in  the  time 
of  Bun-Kei*^  lord  and  servant  were  frugal  and  the  land  grew 
rich.  It  was  the  best  period  after  the  times  of  the  Sage 
kings.  "^  So  our  study  shows  that  when  the  fashions  of  the 
country  extend  to  the  capital  it  is  well,  and  when  the  capital 
influenced  the  country  it  is  ill,  for  in  the  country  is  sim- 
plicity and  in  the  capital  extravagance. 


S7  The  Shm  (Tg'in)  dynasty  reigned  B.C.  255-209  and  was  follow- 
ed  by  the  Kan  (Han)  dynasty. 

^  A  celebrated  scholar  of  the  *' Han  dynasty  "  who  introduced 
various  reforms.    Mayers,  p.  78. 

^  Bun  and  Eei  were  emperors  of  the  Han  dynasty  and  reigned 
in  succession,  B.C.  179-140. 

^  All  good  was  in  its  perfection  in  the  days  of  the  Sage  kings 
Gyo  and  Shun.  But  unfortunately,  we  know  nothing  of  them  or  of 
their  times  historically.  The  golden  age  was  already  a  thousand 
years  in  the  past  when  authentic  history  began  in  China,  the  12th 
century  B.  C. 
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Nowadays,  so  far  as  I  hear,  avaricious  officials  are 
many,  and  in  the  country  too  many  who  are  outwardly 
obedient  to  the  law  amass  wealth,  are  pleasure-loving,  hide 
their  faults,  deceive  the  Government,  injure  their  fellows  and 
count  all  this  shrewdness.  At  their  feasts  they  eat  only 
delioacies,  gather  women  for  song  and  dance,  and  spend 
immense  sums  in  a  day.  They  think  it  aesthetic ;  and  when 
they  see  a  man  who  is  frugal  and  honest  they  ridicule  him 
as  "  rustic  '*  and  unaccustomed  to  the  ways  of  the  world. 
As  an  individual  can  do  nothing  against  the  multitude,  these 
fashions  become  universal  and  even  the  remote  regions  are 
extravagant  and  false.  Alas !  all  the  world  praises  ex- 
travagance and  all  the  world  desires  money  without  which 
these  lusts  cannot  be  gratified.  So  those  who  are  strong 
seize  the  wealth  pf  the  empire  and  its  circulation  is  stopped. 
Grold  and  silver  are  scarce.  But  food  grows  every  year,  so  it 
is  cheap  and  money  is  dear.  The  samurai  who  are  paid  in 
grain  must  exchange  cheap  grain  for  dear  cash  and  have  not 
enough,  while  those  who  have  money  buy  cheap  grain  with 
dear  coin  and  increase  their  goods.  But  with  limited  coin 
their  extravagance  is  uulimited  and  useful  money  goes  for 
useless  things.  Money  is  less  and  less  in  quantity  day  by 
day  and  does  not  circulate.  Bice  grows  ever  cheaper, 
yet  the  poor  country  folk  cannot  buy  it.  The  rich  feast 
daily  but  the  green-coloured  "^  are  ever  at  their  side.  The 
bad  become  robbers  to  save  their  lives.  From  extravagance 
comes  poverty  and  from  poverty  theft. 

This  has  not  come  about  in  a  day.  Until  sixty  or 
seventy  years  ago  there  was  prosperity.  Some  were  extrav- 
agant but  the  majority  were  frugal,  for  many  old  men  of  the 
former  age  still  lived,  men  who  had  endured  hardship  as 
soldiers  and  had  known  no  luxury  even  iu  their  dreams. 
But  their  descendants,  trained  in  their  houses,  think  frugality 
rustic.     The  elders  were  without  outer  adornments  but  their 


'^  The  itarying. 
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inner  qnalities  were  great.  They  loved  labour  and  were 
loyal  and  sympathetic.  But  after  their  time  the  samurai 
with  their  hereditary  pensions  knew  nothing  of  hardship  in 
the  times  of  peace.  They  desire  drink  and  pleasure  and 
know  not  its  poison.  Extravagant  and  vain  and  profligate, 
no  wonder  we  are  in  such  condition.  Still  worse  are  the 
money- getters  and  the  givers  of  great  entertainments.  And 
the  evil  goes  into  the  provinces.  There  remains  even  now 
something  of  the  ancient  customs,  differing  from  the  great 
towns.  But  the  people  are  foolish  and  profligate,  and  some 
commit  great  crimes.  Foolish  and  angry  in  their  misery, 
some  even  rise  against  the  Government.  Still  they  are  not 
cheats  like  the  townfolk.  They  are  naturally  honest,  simple, 
easily  moved  by  blessings,  quick  to  follow  reason  and  satis- 
fied with  their  daily  food.  When  the  officiak  remember  the 
heart  which  makes  the  people  Heaven,  and  modify  the  taxes 
according  to  circumstances  and  so  treat  the  people  that  they 
may  nourish  parents  and  children  without  fear  of  death 
from  cold  and  hunger,  then  the  people  are  in  peace.  When 
the  laws  are  made  known  showing  the  punishments  for 
crime,  forbidding  extravagance,  reproving  the  idle  and  dis- 
solute, then  the  people  admire  and  obey.  As  they  become  good 
their  virtue  passes  to  the  towns.  The  townfolk  are  not  the 
tenth  of  the  countrymen ;  yet  town  fashions  permeate  the 
provinces.  Were  the  countrymen  content  and  prosperous, 
still  more  readily  then  would  their  fashions  go  throughout 
the  empire  conqueringextravagance  and  evil.  Without  doubt 
extravagance  would  give  way  gradually  to  frugality. 

THE    SKIRT    OF    FUJI. 

Of  old  it  was  said  :  **  W^hou  the  people  are  discontented 
they  think  of  insurrection,"  so  important  is  their  peace  to 
the  empire.  In  the  days  of  leyasu  a  certain  samurai  who 
loved  philosophy  was  sent  on  a  tour  of  inspection.  Before 
starting  he  asked  his  teacher  for  advice  and  was  told,  **  You 
will  travel  around  the  skirt  of  Fuji,   study   the    plain  on 
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which  it  stands.  Such  a  mountain  can  stand  only  on  so 
great  a  plain.  Mountains  stand  secure  because  they  spread 
wide  out  their  base.  With  top  big  and  base  small,  over  they 
would  fall.  Would  yon  now  serve  the  Government  ?  Care 
for  the  people.  I  have  no  advice  to  give  but  this.*'  This 
is  the  meaning  of  that  figure  of  a  mountain  standing  on  the 
earth  in  the  Book  of  Changes.'^  The  mountain  rears  itself 
on  high  but  the  base  clings  to  the  earth.  The  earth  is  its 
source.  So  are  rulers  to  make  the  top  small  and  the  base 
great.  Then  is  the  empire  at  peace,  like  the  mountain. 
But  if  the  top  is  increased  and  the  base  diminished  there  is 
danger  ;  it  is  a  mountain  upside  down. 

This  is  my  thought : — In  the  towns  are  many  evil 
men  who  set  fire  to  houses  and  work  mischief.  For  the 
greater  part  they  are  wanderers  from  the  country  who  have 
come  aimlessly  to  town  because  of  the  misery  in  the  pro- 
vinces. Should  they  return  tbey  would  find  no  occupation 
and  no  place  for  their  bodies.  So  their  only  resource  is  to 
rob  and  steal.  Were  the  provinces  un  oppressed  and  the 
hmWy  relationship  maintained,  men  would  come  to  town  only 
in  exceptional  circumstances.  Should  they  find  no  work  in 
town  they  would  go  home  again.  Had  they  friends  they 
would  not  throw  away  their  Uves  by  committing  crimes 
sure  to  be  punished.  Even  the  outcasts  would  go  to  their 
friends  for  aid.  But  now  the  provinces  are  in  distress  and 
all  gather  in  the  towns.  And  useless  extravagance  leads  the 
fashion.  The  nobles,  high  officials  and  the  rich  put  crowds 
of  these  fellows  in  livery.  They  gather  in  the  long  houses 
to  drink  and  game.  They  drink  until  drunk,  and  by  their 
carelessness  the  house  catches  fire  and  burns.  The  worst 
of  them  steal  their  master's  money  and  fire  the  house  to 
hide  their  misdeeds.  The  carelessness  of  the  master  permits 
such  evils,  but  the  real  cause  is  the  evil  love  of  luxury. 
Stop  the  extravagant  customs  of  the  town  and  the  provinces 

will  prosper. 

■I  —1.1  -  ^1 

*>  Book  of  Changes.    Appendix  II.,  Hex.  XXIII. 
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THE   empire's   TBEASURE. 

Bat  ever  with  a  century  of  peace  comes  extravagance. 
That  it  may  he  replaced  hy  frugality,  honest  and  econom* 
ical  samurai  must  he  given  office.  Mere  laws  and  the 
machinery  of  government  will  not  avail.  So  it  is  said : 
**  Teach  hy  example  and  they  follow ;  hy  words  and  they 
accuse."  When  the  great  officers  are  righteous  the  mass  of 
officials  naturally  follow  with  reverence  and  fear.  When 
the  great  officers  teach  with  words  the  subordinates  quarrel 
and  disobey.  Though  laws  be  many  and  increase  yet  is 
control  difficult.  The  real  and  final  fault  is  the  unfitness  of 
the  officials  for  their  places.  Laws  are  necessary,  hut  their 
efficiency  is  according  to  the  men  who  enforce  them.  As 
Confucius  said,  "  Government  is  by  the  man.  With  him  it  is 
complete  ;  when  he  is  destroyed  it  ceases.'* 

The  changes  of  man's  heart  are  not  according  to  a  fixed 
system,  hut  evil  and  good,  falsehood  and  truth,  are  confused 
together.  So  the  plausible  excuses  of  Shokufu,  though  he 
seemed  to  make  out  his  case,  were  not  accepted  by  Choseki* 
shi ; "  and  the  efficient  general  was  not  dismissed  when  he 
was  accused  of  stealing  eggs ;  ^  the  seeming  frugality  of 
Eosonko  in  wearing  a  cotton  robe  was  really  evil  extrava- 
gance, while  the  seeming  extravagance  of  Kakushige  ^  in  the 
end  was  not  to  be  reproved  as  wrong.  We  cannot  govern 
a  multitude  of  changing  beings  by  unchanging  laws.  That 
is  like  playing  a  koto  with  its  bridge  made  fast,  like  marking  the 
side  of  the  boat  that  we  may  fiud  again  the  sword  lost 
overboard.     Not  thus  are  changing  conditions  suitably  met. 


«  A  councillor  of  Han  Wen  Ti,  B.  C.  179. 

**  Suin  of  Wei  aecnsed  of  stealing  ti¥o  eggs  when  a  boy.  Betain* 
ed  **  since  no  one  is  perfect,**  Chinese  Repository,  Feb.  1861.  p.  103. 

^  D.  122  B.  G.  He  had  been  a  swineherd  and  became  a  minister* 
Mayers,  p.  90.  He  used  all  of  his  own  property  for  others.  Kosonko 
affected  economy  that  he  might  increase  his  popolarity. 
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Fiud  the  proper  man  and  entrust  the  laws  to  him.  Let 
him  assert  or  modify,  advance  or  retreat,  nsing  the  laws 
according  to  the  times,  using  them  as  not  immovably  bound 
by  them.  He  should  skillfully  roll  them  along  and  not  be 
rolled  along  by  them.  When  all  is  entrusted  to  officials 
such  as  these,  the  Government  is  not  obstructed,  the  laws  are 
enforced,  the  people  obey  and  there  is  continual  peace* 
Jewels  are  not  the  treasure  of  the  empire  but  wise  men. 

Reverently  would  I  speak  my  admiration  of  the  great  le- 
yaau.**  Once  when  an  office  was  vacant  he  said  to  his  minister 
(kard) :  "I  shall  give  the  office  to  so  and  so.  What  is  his  charac- 
ter ?"  But  the  karO  replied,  **  I  do  not  know.  He  does  not 
come  to  my  house.'*  leyasu  changed  colour  and  replied,'*  I  am 
to  be  blamed  if  unreasonably  I  ask  your  opinion  of  the 
character  of  each  one  of  my  many  men-at-arms  and  if  it  is 
not  your  duty  to  know.  But  so  and  so  has  rank  and  wealth* 
He  is  unknown  to  no  one.  What  duty  have  you  more 
important  than  to  know  the  leading  men  and  give  me  in- 
formation when  I  ask  it  ?  Should  you  reply  '  I  do  not 
know'  ?  Not  know  ?  I  erred  when  I  entrusted  you  with  an 
office  of  such  importance.  Consider.  The  faithful  samurai 
does  not  go  familiarly  to  the  house  of  his  superior.  You 
are  to  seek  out  the  good  men  among  them  and  know  them 
that  they  may  not  be  unemployed.  That  is  your  duty  to  me. 
When  fine  swords,  daggers  and  articles  for  the  cha-no-yu  are 
spoken  of  you  seek  them  that  they  may  be  shown  to  me.  But 
the  best  of  them  do  not  serve  the  State.  They  are  not 
essential.  But  I  ever  say  that  man  is  the  '  treasure  of 
treasures.'  And  you  are  so  inattentive  that  you  can  an- 
swer me  like  this  ?  If  you  know  only  those  who  call  at  your 
house  you  will  corrupt  the  samurai.     They  will  think  they 


**  leyun  is  always  referred  to  by  his  potthomous  title,  To-sho- 
ga,  bat  I  have  retaiDtd  his  well  kno^n  name. 
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mast  flatter  the  men  in  power.  My  samurai,  modest  and 
virtuous,  are  the  life-power  of  the  state.  If  their  hearts  are 
soiled  and  they  become  shameless  and  spiritless  in  every 
thing,  putting  up  with  insults  that  they  may  save  their  lives, 
they  will  have  no  heart  to  fulfil  righteousness.  So  with  the 
loss  of  their  vitality  will  the  vigour  of  the  State  fail.  Then 
the  State  will  readily  be  overturned  and  destroyed.  Fail  not 
to  remember  what  I  say." 

So  did  leyasu  make  wise  meu  his  treasure,  and  their 
righteousness  the  life-power  of  the  State.  Of  all  our  rulers 
he  stands  first.  I  need  not  dwell  longer  on  his  lecture  to 
the  karo.  In  the  Book  of  Bites  provision  is  make  for  an 
officer  whose  duty  shall  be  the  choice  of  man.  But  io  time 
the  good  old  way  failed  and  men  were  chosen  only  for  rank, 
words,  literary  skill,  and  such  like  empty  things.  So  has  it 
been  for  generations.  And  in  Japan  from  the  beginning  of 
the  Kamakura  times  ^  lord  aud  karo  never  thought  of  advauc- 
ing  men  by  the  test  of  character.  How  such  meu  would 
fear  this  sharp  word  of  leyasu.  All  fear  and  follow  him, 
So  it  is  that  from  his  time  many  men  of  high  character 
appear  who  govern  well.  There  is  constant  progress  and 
all  in  the  empire  are  at  peace.  This  blessing  is  all  from 
him.     To  worship  such  virtue  day  and  night  is  not  enough. 


CUSTOM  IS  THE  FIELD  OF  THE  GOVERNMENT. 

Naught  else  is  so  essential  to  the  empire  as  custom. 
The  ruler's  autliority  is  like  Heaven  and  his  fear  is  as  thun- 
der, who  dare  disobey  ?  But  as  the  proverb  says,  '*  Against 
the  multitude   no  hand,'*    so  against  custom  is  no  victory. 


"v  The  beginning  of  the  Kamakara  times  was  toward  the  end  of 
the  twelfth  century,  when  it  was  founded  by  Toritomo. 
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Mandates  and  laws  effect  a  temporary  reformation,  but 
constantly  do  they  yield  and  fail  loug  to  influence  those 
beneath  their  sway.  They  peimeate  but  a  little  way  and 
are  lost  in  the  mass. 

Custom  is  like  a  field  and  government  like  seed.  Be 
the  seed  never  so  good,  if  the  field  is  ill  prepared  it  will  not 
grow.  Good  laws  accomplish  nothing  unless  the  customs 
too  are  good.  First  prepare  the  soil  and  then  sow  the  seed. 
First  reform  customs  if  we  desire  good  government.  And 
the  source  of  customs  is  the  ruler  himself.  Let  him  govern 
himself  aud  thus  inspire  those  who  are  below.  This  is  the 
unchanging  law.  If  he  govern  not  himself  there  is  no  model 
for  the  people. 

When  good  or  evil  has  hardened  into  custom  there  can 
be  no  immediate  change.  To  go  over  to  the  bad  is  easy,  but 
to  become  good  is  difficult.  If  reform  is  purposed,  tie  fast 
custom  that  there  be  no  drift  into  evil.  The  ruler  cannot 
accomplish  it  alone,  but  all  the  officials,  small  and  great,  must 
perceive  his  purpose,  govern  themselves  and  be  examples  to 
the  people.  Nowadays  all  know  the  frugality  of  the  Bhd- 
gun,  yet  the  extravagance  of  the  lower  orders  ceases  not. 
Such  worthless  men  as  I  ever  celebrate  the  virtues  of  the 
Shogun,  still  more  should  all  the  high  officials  approve  him. 
Doubtless  they  are  not  all  slothful  and  yet  cannot  at  once 
reform  the  customs  which  have  long  been  decayed. 

In  the  period  Manji-Kwambuu  (1668-1672)  quails  were 
the  fashion,  and  men  of  wealth  competed  for  them  and  they 
became  very  costly.  Abe  Bungo  no  Kami,  Tada-aki,  fancied 
them  and  kept  a  cage  ever  by  his  side.  A  daimyo  knew  his 
fancy  aud  buying  oue  of  highest  price  sent  it  to  Abe  by  hit 
physician.  Bo  the  physician  took  it  and  said,  **  Be  so  kind 
as  to  accept  it."  But  Abe  merely  replied,  ''  I'll  consider 
it."  Then  in  a  moment  he  called  his  servant  and  told  him 
to  turn  the  doors  of  the  cages  to  the  garden  and  open  them. 
Ont  flew  all  the  quails,  to  the  surprise  of  the  physician,  who 
said,  "  Have  they  been  so  long  with  you  that  they  will  come 
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back  again  ?*'  *'  No/'  was  the  reply;  "  I  have  let  them  go* 
By  the  will  of  the  Sbogun  I  have  been  promoted  and  should 
have  no  fancies.  Unthinkingly  I  became  fond  of  quails  and 
now  men  bring  them  as  presents.  I'll  care  for  them  no 
more."  That  answer  made  the  physician  ashamed.  It  is 
difficult  to  give  up  one's  fancy  and  there  is  no  objection  to 
the  acceptance  of  gifts.  But  Abe  forgot  not  the  people  of 
his  master.  Trifles  become  the  fashion,  influence  one's  own 
rule  and  must  be  carefully  guarded.  And  the  other  officials 
of  the  time  were  also  pure  and  free  from  extravagance  ;  nor 
were  they  proud  of  their  power.  And  as  their  customs  in- 
fluenced those  below  them,  the  people  too  became  pure  and 
honest. 

So  does  custom  generally  pass  from  rulers  to  the  people, 
but  the  opposite  is  sometimes  true.  When  the  source  is 
pure  the  stream  is  clear,  and  when  the  source  is  impure  so  is 
the  stream.  But  if  mud  heaps  up  at  the  mouth  it  dams  the 
stream,  and  the  impurity  ascends  even  to  the  source.  So 
nowadays  the  sous  of  wealthy  merchants  in  company  with 
samurai  and  officials,  with  rascals  and  dissolute  townfolk, 
make  brothels  their  home  by  day  and  night,  and  waste  their 
time  in  play  and  drink.  The  custom  penetrates  higher 
circles,  and  even  nobles  and  high  officials  go  secretly  to 
brothels  and  samurai  are  eager  to  be  leaders  in  debauchery. 
This  is  the  influence  of  the  low  upon  the  high.  To  amend 
it  only  good  men  should  be  made  high  officials  and  thus  will 
the  stream  be  purified  at  its  source.  Then  next,  the  dis- 
solute among  the  people  should  be  searched  out  and  put 
under  arrest  that  the  mud  may  be  removed  from  the  mouth. 

And  there  are  other  evils,  llie  common  folk  are  far 
from  the  tribunals.  They  have  the  right  to  enter  protest 
against  wrongs  but,  ignorant  of  the  ceremonies  and  without 
learned  words,  they  cannot  go  to  the  fine  office  and  minutely 
state  their  case.  The  minor  officials  do  not  wish  to  listen,  are 
proud  of  their  authority  and  ready  with  severe  reproof  for 
the  smallest  error,   even  of  a  word.      So    people  dread 
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the  troable,  even  when  their  cause  is  clearly  just. 
And  with  only  one  court  the  cases  heap  up  like 
mountains,  as  petitions  come  in  from  the  four  quarters.  The 
smallest  affair  takes  days,  the  neighbors  are  repeatedly  sum- 
moned as  witnesses,  until  the  whole  village  is  involved  and 
hates  the  whole  affair.  The  expense  is  great,  and  so,  for 
the  most  part,  wrongs  are  the  rather  borne  in  silence. 
Robbers  and  sins  will  never  be  diminished  in  this  fashion. 

The  distance  of  the  court  and  the  difficulty  of  the 
procedure  are  the  source  of  the  trouble.  Small  courts 
should  be  set  up  everywhere  with  good  men  in  authority. 
They  should  be  connected  with  the  higher  courts.  The 
system  of  grouping  five  or  ten  houses  together  with  mutual 
responsibility  should  be  made  more  strict.  Then  bad  men 
may  be  accused  even  though  they  do  not  actually  violate 
the  laws.  They  can  be  examiued  at  once  and  released  if 
their  offence  is  trifling  and  sent  to  prison  if  it  is  great.  All 
should  be  written  out  and  sent  with  the  prisoner  to  the 
central  tribunal  there  to  be  judged.  So  there  will  still  be 
eommunication  with  the  Government  in  everything  though  it 
go  not  to  the  eentral  tribunal  first.  As  the  smaller  courts 
can  decide  at  once  there  will  be  no  delay.  As  the  guilty 
cannot  be  hidden  they  will  fear  public  opiuion.  They  will 
not  be  influenced  at  once  but  still  will  naturally  reform. 
But  customs  cannot  be  reformed  while  the  tribunal  prefers 
to  be  idle,  and  while  it  cares  only  when  the  laws  are  broken. 

In  my  opinion  the  reform  of  evil  customs,  while  a 
way  roundabout  and  slow,  is  the  only  efficient  method.  It 
is  evil  customs  that  obstruct  the  Government  and  destroy 
the  virtue  of  the  samurai. 
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BOOK  m.     PROPRIETY. 


THE  EMPIBE,  THE  EMPIRE   OF  THE  SMPIKE. 

When  spring  was  giving  way  to  summer  and  the  days 
grew  long,  the  leaves  of  the  trees  forming  bowers  more 
beautiful  even  than  the  fiowers  of  spring,  the  Old  Man  spread 
his  books  beneath  the  window,  read  history  and  reflected 
profoundly.  His  friends  came  to  spend  the  day  with  him, 
reading  and  talking.  In  some  connection,  I  have  forgotten 
what,  some  one  said,  **  We  cannot  forget  the  foimer 
kings.** ^     And  the  Old  Man  remarked  : — 

The  empire  is  peace.  Men  of  rank  and  virtue  may 
treat  their  parents  as  is  becoming  parents  and  their  virtue 
as  becomes  virtue ;  and  the  common  folk  too  may  find  pleasure 
in  their  pleasure,  profit  in  their  profit,  and  leisure  in  their 
leisure.  Thus  our  years  pass  away.  It  is  all  the  blessing 
of  peace.  Since  leyasu,  his  hair  brushed  by  the  wind,  his 
body  anointed  with  the  rain,  with  lifelong  labour  caused 
confusion  to  cease  and  order  to  prevail,  for  more 
than  an  hundred  years  there  has  been  no  war.  The 
waves  of  the  four  seas  have  been  unruffled  and  no  one  has 
failed  of  the  blessings  of  peace.  We  common  folk  must 
speak  with  reverence,  yet  is  it  the  duty  of  scholars  to 
eelebrate  the  virtue  of  the  Government.  Not  standing  too 
much  on  ceremony,  I  have  been  thinking  much  of  late  of  one 
detail  in  so  great  a  mass  of  virtue  and  would  proclaim  it  to  all, 
as  now  to  you. 


1  Book  of  Poetry— "The  sacriticial  Odes  of  Kau,"  Ode  IV. 
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It  is  written,  '*  Let  the  lord  of  the  empire  forget  not 
that  the  empire  is  the  empire  of  the  empire,  and  not  of  one 
man."^  Famous  is  that  saying,  and  irrevocable  for  a 
thousand  years !  In  China,  excepting  the  Sago  kings,  most 
of  the  emperors  who  quieted  confusion  took  the  empire  to 
be  their  own,  and  not  the  empire  of  the  empire.  When 
one  of  the  emperors'  at  the  beginning  of  his  reign  heard 
that  his  most  famous  general  was  ill  at  the  war,  he  recalled 
him  in  haste  and  vainly  sought  his  cure  by  the  aid  of 
physicians.  Then  at  last  the  emperor  prayed  to  mountain, 
river.  Heaven,  **  Spare  his  life  a  few  years,  and  take  mine  with 
his  !  "  He  would  not  that  he  should  survive  his  general, 
and  so  he  swore  by  his  own  life.  I  am  deeply  moved  as  I 
read  this  incident.  Of  such  a  ruler  it  is  said,  '*  An  emperor 
in  truth."*  But  those  who  long  rule  naturally  come  to  think 
the  empire  given  for  one's  own  pleasure.  They  hold  the 
empire  fast  lest  some  oue  take  it  from  them,  ns  a  child  holds 
fast  its  favourite  toy.  .  With  such  a  heart,  even  though  the 
empire  is  taken,  it  cannot  long  be  held,  as  Nobunaga  and 
Hideyoshi*  illustrate.  They  had  no  benevolence  and  the 
loss  of  the  empire  was  of  course.  They  were  not  fit  to  hold 
it.  As  men  of  old  further  said,  •*  Treasure  hides  deep  in  the 
mountain  :  the  man  finds  it  who  seeks  it  not." 


^\ 


2  From  the  Rikuto  of  the  Shicliisho.  -f  ^ 

3  Chu  Yuen-chang,  a  plebeian  by  birth  who  overthrew  the 
Mongols,  A.  D.  1368,  and  set  up  the  Ming  dynasty.  •♦  The  Middle 
Kingdom,"  Vol.  II,  p.  176. 

*  So  said  the  celebrated  general  Baen  (Ma  Yuan)  of  his  emperor 
Kwang  Wu  Ti  of  the  Han  dynasty,  who  reigned  in  China,  A.D.  25-58. 

5  Nobunaga,  when  at  the  height  of  his  power,  was  treacherously 
killed,  A.  D.  1582.  Hideyoshi  then  seized  the  power,  and  died 
A.  D.  1598.  After  a  time  of  war  and  strife  leyasu  overthrew  all  ene- 
mies and  became  Shogun,  handing  down  the  position  to  his  successors, 
forming  the  famous  dynasty  of  the  Tokugawn, 
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In  the  year  A.  D.  1586,  after  the  battle  at  Nagakute, 
leyasu  made  peace  with  Toyotomi  Hideyosbi.  Hideyoshi 
sent  a  messenger  to  Hamamatsu  in  Enshu  and  invited 
leyasu  to  Osaka.  But  he  refused  to  go,  though  repeated  mes- 
sengers came  with  urgent  invitations.  At  last  Hideyoshi 
sent  his  mother  as  hostage  and  thus  urged  consent.  Then 
leyasu  agreed  to  go.  But  his  followers  feared  tieachery  and 
sought  to  dissuade  him  ; — <*  If  you  do  not  go  it  is  true  that 
Hideyoshi  may  renew  the  war,  but  your  forces  are  the 
stronger  and  we  are  ready  to  throw  away  our  lives.  He 
cannot  win  though  he  bring  an  hundred  times  ten  thousand 
men."  But  leyasu  replied  : — *'  It  is  as  you  say,  and  I  do 
not  accept  his  invitation  because  I  fear  him.  But  think  how 
constant  has  been  the  war  for  generations  without  peace  in 
capital  or  provinces  until  now.  At  last  we  have  peace. 
Should  I  fight  Hideyoshi,  war  begins  again  to  the  misery  of  the 
empire.  If  I  meet  evil,  for  the  empire  I  shall  die."^  With 
profound  admiration  all  heard  these  words  and  could  urge  noth- 
ing more.  He  well  knew  his  danger,  aud  when  he  started  for 
Osaka  entrusted  his  affairs  to  his  ministers  li  and  Honda. 
Such  words  of  truth  affect  both  men  and  Heaven ;  and 
as  Heaven's  decree  was  in  accord  with  the  hearts  of  men  he 
took  possession  of  the  empire.  As  the  Chinese  emperor 
prayed  by  his  own  life  for  the  life  of  his  general,  so  did 
leyasu  pray  by  his  life  for  the  peace  of  the  empire.  There 
was  the  same  broad  spirit  in  them  both,  not  attached  to 
treasures  but  to  righteousness ;  yet  did  leyasu  exceed  the 
other. 

Once  when  in  a  friend's  house  our  host  related  this 
story  of  leyasu,  and  guests  and  host  were  affected  to  tears. 
Strategists   and  schemers  may   think  it  a  plan  for  attaching 


^  See  Bein's  Japan,  p.280.  The  comparative  merits  of  Hideyoshi 
and  leyasu  are  still  stoutly  debated.  KyusO  is,  of  course,  a  thorough- 
going partisan. 
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men  to  self,  and  it  may  so  seem  to  those  who  ever  study 

firom  a  false  point  of  view.     That  cannot  be  helped.  It  is 
not  told  for  the  sake  of  such. 


XSMONSTBANCE   MORE    DIFFICULT   THAN    THE    FORElfOST    SPEAR* 

But  ever  in  China  and  Japan  alike  most  men  when  in 
power  have  thought  the  empire  the  empire  of  one  man. 
They  have  been  extravagant  and  have  laboured  for  flame. 
Bnt  leyasu  served  the  empire,  not  thinking  it  his  own  nor 
desirous  of  luxury.  He  made  his  rule  strong  and  bequeathed 
it  to  future  generations  ;  his  glory  remains  and  the  empire 
rests  in  peace. 

After  his  great  victory  at  Seki-ga-hara  ^  some  of  his 
followers  said  to  him, — '*  The  empire  is  yours,  gather  trea- 
sures that  your  name  may  last.  Hideyoshi  built  Dai  Butsu.  *  *  ^ 
But  leyasu  replied, — "  So,  Hideyoshi  will  be  remembered 
by  his  Dai  Butsu,  but  I  care  nothing  for  the  transmission  of 
my  single  name.  I  shall  study  the  interests  of  the  empire 
and  leave  it  to  my  heir,  that  is  fiar  beyond  building  many  a 
Dai  Butsu."  Doubtless  their  proposal  seemed  foolish  to 
him.  To  conquer  Korea,  erect  Dai  Butsu  und  spend  vast 
treasures  is  to  injure  the  empire,  though  it  be  wonderful  in 
the  eyes  and  ears  of  fools.  Already  thoughtful  men  con- 
demn and  the  name  remains  to  future  time  disgraced.  But 
the  Nikko  shrines  are  reverenced  in  all  the  provinces.  Do 
you  not  understand  ?  This  is  the  true,  illustrious  undecay- 
ing  name  ever  to  be  admired. 

'  The  decisive  victory  by  which  leyasu  won  the  empire,  A.  D. 
1600. 

**  At  Kyoto.  It  was  destroyed  by  an  earthquake,  1598.  Quite  a 
different  view  of  the  conduct  of  leyasu  in  connection  with  the  Dai 
Butsu  is  given  in  Satow  and  Hawei'  **  Handbook,"  1st.  ed.,  p.  321. 
There  he  is  represented  as  urging  the  heir  of  Hideyoshi  to  rebuild  it 
on  SQch  a  splendid  scale  as  would  exhaust  his  finances.  And  in 
connection  with  its  dedication  leyasu  sought  cause  for  offence  and 
brought  about  the  final  downfall  of  his  young  rival.  leyasu  and  his 
grandson  are  buried  at  Nikko. 
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leyasu  excelled  all,  but  was  not  vain  of  his  wisdom.  On 
the  contrary  he  approved  the  honest  remonstrance  of  his  in- 
feriors. And  indeed  remonstrance  may  be  put  as  the  foun- 
dation of  the  wisdom  of  the  ruler.  Only  the  Sage  does  not 
err.  If  a  man  listen  to  reproof,  though  he  err  he  is  like  a 
sick  man  who  takes  medicine  and  regains  bis  strength.  But 
however  wise  a  man  may  be,  if  he  will  not  listen  to  remon- 
strance ho  is  like  one  who  will  take  no  medicine  because  his 
illness  is  slight  and  so  the  danger  remains.  But  most 
strong  rulers  hate  reproof  and  insist  upon  their  own  way. 
In  China  is  the  office  of  censor,  but  it  is  of  little  use.  It 
is  only  a  name,  for  honest  men  are  readily  removed  and 
flatterers  given  office.  Wben  there  is  error  there  is  no 
reform,  nor  remonstrance  wben  the  Government  is  bad,  a 
grief  that  lasts  from  ancient  days  until  now.  It  is  still 
worse  in  Japan  with  its  feudal  government ;  the  rulers 
govern  by  force  of  arms  and  inferiors  must  obey.  Remon- 
strance ceases  and  sympathy  with  the  people  ends.  Daily 
the  evil  grows,  but  those  who  know  its  cause  are  few. 

leyasu  was  born  in  the  midst  of  war  and  turmoil.  He 
was  sympathetic  to  inferiors  and  ever  opened  the  way  of 
words.  Most  admirable  of  men  !  Once  in  his  castle,  Honda 
Sado  no  Kami  was  present  with  some  others.  At  the  end 
of  their  business  all  withdrew  save  Honda  and  one  other. 
The  latter  presented  a  writing  to  leyasu,  who  took  it,  asking, 
**  What  is  this  ?"  **  Matters  I  have  thought  of  much,'*  was 
the  reply,  '*  aud  venture  respectfully  to  suggest,  thinking 
possibly  one  in  ten  thousand  may  bo  of  use."  **  Thanks," 
said  leyasu  ;  **  read  it.  There  is  no  reason  why  Honda 
should  not  hear."  So  he  began,  and  leyasu  assented  to 
each  of  the  many  particulars  and  finally  took  the  paper 
saying,  **  Always  be  free  to  say  what  you  think  necessary." 
Afterwards  when  Honda  only  remained  he  said,  "  It  was 
rudely  done,  and  not  a  suggestion  of  value  in  it  all."  But 
leyasu  waved  his  hand  dissentingly.  **  Though  it  is  not  of 
great  value  still  ho   had  thought  it  over   carefully  and  wrote 
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it  in  secret  for  my  eye.  His  spirit  should  be  praised.  If 
he  suggests  anything  of  value  Til  adopt  it;  if  not,  Til  let  it 
alone.  We  should  not  call  such  remonstrance  rude.  Men 
do  not  know  their  own  faults,  but  common  folks  have  friends 
who  reprove  and  criticise.  They  have  opportunity  for  re- 
form. This  is  their  advantage.  But  rulers  have  no  frieuds,. 
but  constantly  meet  with  their  inferiors  who  assent  respect- 
fully to  every  word.  So  they  cannot  know  and  reform,  to  their 
great  loss.  They  lose  their  power  and  destroy  their  house 
because  no  one  will  remonstrate,  and  all  they  do  is  approved 
as  right.    Most  essential  is  it  that  they  be  told  their  faults.'* 

Honda  remembered  this  and  told  it  to  his  son 
weeping,  as  he  spoke  of  the  8h6gun*s  deep  heart  and  broad 
homiinity.  And  when  the  young  man  asked  the  name  of 
the  man  and  the  purport  of  his  paper,  thiuking  to  ridicule 
him,  Honda  reproved  him  sharply  :  **  What  have  you  to  do 
with  the  man  and  his  suggestions  ?  Think  of  your  lord's 
fine  spirit  !'* 

Afterwards,  said  leyasu  to  his  samurai : — *'  A  ruler  must 
have  faithful  ministers.  He  who  sees  the  error  of  his  lord 
and  remonstrates,  not  fearing  his  wrath,  is  braver  than  he 
who  bears  the  foremost  spear  in  battle.  In  the  fight  body 
and  life  are  risked,  but  it  is  not  certain  death.  Kven  if 
killed  there  is  deathless  fame  and  his  lord  laments.  If  there 
is  victory  great  reward  and  glory  are  won  and  the  inherit- 
ance goes  down  to  son  and  graudson.  But  to  grieve  over 
his  lord's  faults  and  faithfully  remonstrate  when  the  words 
do  not  pass  the  ears  and  touch  the  heart  is  hard  indeed. 
Disliked,  distantly  received,  displaced  by  flatterers,  his  advice 
not  taken,  however  loyal  he  may  be  at  last  he  gives  up  the 
task,  professes  illness  or  retires  into  the  quiet  of  old  age.  If 
he  dares  to  risk  his  lord's  displeasure  in  his  faithfulness  ho  may 
be  imprisoned  or  oven  killed.  He  who  fears  not  all  this,  but 
gives  up  even  hfe  to  benefit  his  country,  is  highly  to  be  praised. 
Compared  with  him  the  foremost  spear  is  an  easy  post." 
To  all  ages  should  these  words  be  repeated  as  a  command. 
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SUOITA   IKI. 

So  then  the  foremost  place  iu  the  battle  seems  a  place 
of  difficulty  bat  is  not,  and  to  remonstrate  with  one*s 
lord  seems  easy,  but  is  not.  Lord  and  servant  praise  the 
foremost  spear  but  I  do  not  hear  them  praising  him  who 
loyally  reproves.  They  should  remember  these  words  of 
leyasu. 

In  Kwan-ri  Kan-ei,  (1624-1648)  the  former  lord  of 
Echizen,  lo  no  Kami,  had  a  kard  named  Sugita  Iki.  He  had 
risen  from  the  ranks  by  his  merits.  It  was  his  business  to 
provide  tlie  funds  for  his  lord's  very  expensive  attendance  in 
Edo.  Not  fearing  his  lord's  wrath  he  was  ever  ready  to 
reprove.  And  once  it  happened  when  Jo  no  Kami  was  in 
Echizen  that  he  went  hawking,  aud  on  his  return  his  kard  all 
went  forth  to  meet  him.  He  was  unusually  happy  and  said, 
**  The  young  men  have  never  done  better.  If  they  always 
work  as  well  they  are  certain  of  employment  by  the  ShOgun 
in  case  of  war.  Rejoice  with  me !"  So  all  congratulated 
him  except  Sugita  alone.  He  said  nothing,  remaining  at 
the  foot  of  the  line.  lo  no  Kami  waited  a  while  wonder- 
ingly,  and  then  said,  **  What  do  you  think?"  And  Sugita 
replied,  **  With  due  respect  yet  are  your  remarks  a  cause  for 
grief.  When  the  samurai  went  with  you  their  thought  was 
this, — if  we  do  not  please  him  he  may  kill  us  ;  and  they 
took  final  farewell  of  wife  aud  child.  So  I  have  heard.  If 
they  thus  hate  their  lord  they  will  be  useless  in  battle.  Un- 
less you  know  this  it  is  foolish  to  rely  on  them." 

lo  no  Kami  scowled,  and  his  sword  bearer  said  to 
Sugita,  **  Go,  please !"  But  Sugita  scowled  at  him  and  said, 
**My  task  is  not  to  go  hawking  with  him  and  surround 
monkey  or  wild  boar  !  Do  not  tell  me  what  is  of  use  !"  So 
he  cast  aside  his  short  sword,  went  to  Id's  side  and  said : 
**  Kill  me !  It  is  far  better  than  to  live  in  vain  and  see 
your  downfall !  I  shall  count  it  as  a  sign  of  your  favour  I" 
So  he  folded  his  hands  aud  stretched  out  his  neck  to  the 
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blow.  lo  went  to  his  apartment  without  a  word.  And  the 
other  karO  said  to  Sugita  :  **  What  you  say  is  true,  but  have 
a  regard  to  the  proper  season.  It  was  ill  to  mar  the  pleasure 
of  his  return.'*  But  Sugita  replied: — **TLere  is  never  a 
proper  season  for  remonstrance.  I  thought  it  fitting  to-day. 
I  have  risen  from  the  ranks  and  doubtless  look  at  things 
differently  from  you.  My  death  is  of  no  consequence."  All 
listened  with  admiration. 

Sugita  went  home  and  prepared  himself  for  hara  kiri, 
awaiting  his  lord's  word.  His  wife  had  been  with  him  from 
the  time  he  was  in  the  ranks,  and  to  her  he  said  :  **  I  have  a 
word  to  leave  with  you.  A  woman  cannot  be  directly 
honoared  by  our  lord,  but  as  he  has  honoured  me  you  have 
shared  in  it.  You  are  uo  longer  the  wife  of  a  foot  soldier 
bat  of  a  karo.  You  have  many  servants.  It  is  an  infinite 
blessing  he  has  conferred  on  you,  is  it  not  ?  After  I  am  dead, 
remember  this  great  blessing  morning  and  evening  and  feel 
no  hatred  to  your  lord.  If  in  your  grief  you  hate  him  in 
the  least  and  it  appear  in  words,  in  the  depths  of  Hades  I 
shall  know  it  and  be  displeased."  In  constant  expectation 
he  waited  until  late  at  night  when  there  came  a  rapping  at 
his  door.  Some  one  said  :  *'  His  lordship  has  business  for 
you.  Come  to  the  castle."  **  The  time  has  come,"  Sugita 
thought,  as  he  obeyed.  But  lo  sent  for  Sugita  to  come  direct 
to  his  bed  chamber  and  said  :  *'  I  cannot  sleep  for  thoughts  of 
your  words  to-day.  So  I  have  sent  for  you  so  late  at  night. 
I  need  not  speak  of  my  errors.  I  nm  filled  with  admiration 
at  your  straightforward  remonstrauce."  Therewith  he 
handed  Sugita  a  sword  as  a  reward.^  At  this  so  unexpect- 
ed an  event  Sugita  wept  as  he  withdrew. 

When  I  was  in  Kaga  an  Echizen  man  told  me  this. 
Sugita  was  such  an  one  as  leyasu  praised.  Such  a  kard  has 
a  station  more  difficult  far  than  the  foremost  spear. 


•  The  direct  bestowal  of  a  gift  by  the  hand  of  the  daimyO  was 
regarded  as  the  greatest  of  rewards. 
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BAN    DAIZEN. 

Skillful  flatterers  are  liked  and  find  ready  employment, 
bat  in  matters  of  importance  strong-hearted  men  are  the 
only  resource.  1  have  another  story  for  you,  diflerent  from 
Sugita's. 

During  the  winter  war  at  Osaka,  Katakiri  Ichi  no  Kami, 
a  follower  of  leyasu,  was  in  the  castle  of  Ibaraki  in  Setsu. 
Hearing  that  Shibaynma  Kohei  in  the  castle  at  Sakae  in 
Idzumi  was  in  danger,  Kntakiri  determined  to  send  him  aid. 
En  route  Katakiri 's  troops  were  surrounded  by  their 
enemies  from  Osaka  at  Amagaseki ;  and  as  those  in  the 
Amagaseki  castle  refused  all  aid,  the  troops  were  every  one 
slain.  The  lord  of  Amagaseki  was  a  child  and  the  castle 
was  commanded  by  generals  owing  allegiance  to  Musashi  no 
Kami.  Now  Musashi  no  Kami  doubted  the  loyalty  of 
Katakiri  to  leyasu  and  therefore  refused  to  succor  his  troops. 
But  all  the  world  believed  that  Musashi  no  Kami  was 
secretly  friendly  to  the  enemy. 

After  peace  was  made  leyasu  examined  this  matter  in  the- 
Castle  of  Nijo  in  Kyoto.  Musashi  no  Kami  was  represented 
by  his  karo  Ban  Daizen,  a  man  well  known  to  leyasu.  Ban 
Daizen  made  his  representations,  but  the  wrath  of  leyasu 
ceased  not.  **  You  have  excuses  in  abundance,*'  he  said, 
**yet  Musashi  no  Kami  allowed  his  allies  to  be  killed  before 
his  eyes.  That  is  his  wretched  heart!"  and  he  started  to 
leave  the  room,  but  Ban  Daizen  cast  aside  his  short  sword, 
crept  to  the  Shogun's  side  and  laid  hold  upon  his  skirt.  He 
wept  and  cried,-**  Oh  !  How  merciless  !  Even  if  not  your 
daughter's  son,  yet  is  not  Musashi  no  Kami  your  grandson  ?^^ 
"When  can  I  speak  if  not  now  ?"  His  sincerity  effected  his 
purpose,  and  the  Shogun  said,  **  Very  well  !  Go  back  at  once 
and  put  Musashi  no  Kami  at  ease."  Ban  Daizeu  made 
obeisance  with  folded  hands  and  bowed  head,  and  retired. 

The  Shogun  said  to  those  who  remained,   **  Daizen's 


10  Through  adoption. 
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father's  name  was  also  Daizen.  He  was  a  betto.  When 
Musashi  no  Kami's  father  was  young  and  was  still  called 
Shozaburo,  he  was  in  the  battle  at  Nagakute.  When  his 
father  and  brother  were  killed  he  started  his  horse  that  he 
might  go  and  die  with  them.  But  Daizen  seized  the  bridle, 
stopped  the  horse,  turned  him  about  and  fled  with  him. 
Shozaburo  in  great  anger  shouted,  **Let  go!"  and  for  a 
quarter  of  a  mile  kicked  Daizen  about  the  head  until  the 
blood  flowed  from  his  face  like  a  cataract.  But  Daizen  kept 
his  hold  and  brought  Shozabur5  off.  Had  he  been  killed  his 
useless  death  would  have  ended  his  family,  so  the  feudal 
house  of  Banshu  is  the  work  of  Daizen.  The  son  is  like  the 
father.  No  one  else  would  do  what  he  has  done  just  now. 
Musashi  no  Kami  is  favoured  in  having  such  a  servant." 

And  there  is  no  other  like  instance.  No  other  man 
of  low  rank  has  thus  taken  his  life  in  his  hand  and  ap- 
proached the  Shogun  in  behalf  of  the  innocence  of  his  lord. 
And  so  it  was  that  the  Sh5gun  listened,  relented  and  admired. 
Truly  it  was  not  an  ordiuary  afiair  !  Aud  it  illustrates  too 
the  great  virtue  of  the  Shogun.  He  ever  restrained  his 
wrath  and  strengthened  the  faithfulness  of  his  followers.  He 
did  not  restrain  and  curb  their  courage,  aud  they  thought 
nothing  of  giving  up  their  lives  for  his  sake.  Many  wise 
and  skilful  nobles  and  generals  have  come  to  grief  in  the  end 
because  they  curbed  the  faithfulness  of  their  followers  and 
depended  wholly  on  themselves.  The  profound  wisdom  of 
leyasu  is  in  striking  contrast,  and  it  was  this  that  made  his 
bowmen  and  spearmen  the  best  in  the  empire. 

But  men  say  nowadays,  **Tokugawa  won  because  that 
was  his  fate  and  fat<3  is  irresistible  !*'  His  humanity  and 
virtue  were  great  and  naturally  he  satisfied  the  decree  of 
Heaven.  But  this  alone  does  not  account  for  his  success. 
The  strength  of  his  troops  explains  his  **  fate.''  He  cul- 
tivated their  faithfulness.  It  is  most  essential  thus  to 
promote  the  faithfulness  of  the  common  people.  How 
shallow  is  this  talk  of  his  resistless  fate  1 
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THE    FIDELITY  OF   THE    SAMUBAI. 

In  the  period  Genko-Kemmu  (1881-1885 )  many  samurai 
were  faithful  unto  death.  I  admire  with  tears  a  retainer  of 
H5-J5  Takatoku  named  Andozaimon  Shoshu,  the  uncle  of 
Nitta  Yoshisada*s  wife.  When  Kamakura  was  taken  hy 
Nitta  his  wife  secretly  sent  a  letter  to  her  uncle.  He  was  a 
general  fighting  with  the  Hojd  and  agaiost  Nitta.  His 
soldiers  were  killed,  himself  was  wounded  and  he  was  re- 
treating when  news  came  that  Takatoku  had  hurned  his 
castle  and  fled  to  Tdshoji.  Andozaimon  asked  if  many  had 
killed  themselves  at  the  hurning  of  the  castle  and  was  told  '*  not 
one.**  •*  Shameful,"  he  repHed.  *•  There  we  will  die."  So 
with  an  hundred  men  he  went  on  to  the  castle  and  wept  as 
he  heheld  the  smoking  ruins.  Just  then  came  the  letter 
from  his  niece.  Reopened  it  and  read, — **  Since  Kamakura 
is  destroyed  come  to  me.  I'll  obtain  your  pardon  with  my 
life."  Very  angrily  he  spoke,  **I  have  been  favoured  by 
my  lord,  as  all  know.  Shall  I  be  so  shameless  as  to  follow 
Yoshisada  now  !  His  wife  wants  to  help  her  uncle  ;  but  if 
Yoshisada  knows  the  duty  of  a  samurai  he  will  put  a  stop  to 
such  attempts.  He  did  not  send  it  or  agree  to  it.  But  if 
he  did,  if  he  meant  to  test  me,  she  should  not  have  permitted 
such  an  attempt  to  destroy  my  name.  He  and  his  wife  alike 
are  worthy  of  contempt !"  With  grief  and  angor  there 
before  the  messenger,  he  wrapped  the  letter  around  his  sword 
and  slew  himself. 

Ah,  what  a  man  was  that !  How  pure  his  purpose  t 
Who  can  excel  him  ? 

But  in  recent  years  in  the  period  Tensh6  (A.  D.  1673- 
1590)  a  retainer  of  Takeda  Katsuyori  named  *  Eomiyama 
Naizen  is  most  to  be  admired.  He  was  the  favourite  of  his 
master,  until  at  last  they  were  separated  by  a  quarrel  and 
Naizen  was  condemned  through  false  witnesses  and  dis- 
missed from  office.  When  the  troops  of  Oda  Nobunaga 
attacked  the  province  of  Kai,  Katsuyori  was  defeated  and  fled 
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with  forty -two  followers  to  Tenmokuzan.  When  Naizen 
heard  of  the  disaster  he  wished  to  help  and  met  Katsuyori  on 
his  retreat.  AH  the  false  witnesses,  all  with  whom 
Naizen  had  quarrelled  had  fled,  deserting  their  lord. 
Sorrowfully  spoke  Naizen :  **  My  lord  dismissed  me,  and  now 
should  I  die  for  my  country  it  will  be  a  reflection  on  hi& 
judgmeut ;  but  if  I  do  not  die  I  shall  injure  the  fidelity  of  the 
samurai.  Though  I  hurt  his  fame  I  must  not  forsake  vir- 
tue,*' and  he  died  with  the  forty-two  faithful  ones.  As  all 
the  others  had  fled  and  these  forty-two  samurai  aloue  held 
&ithful  to  their  lord  without  a  thought  of  disobedience,  they 
all  illustrate  samurai  fidelity.  But  Naizen  was  preeminent 
among  them,  for  he  had  been  unjustly  condemned  and  came 
expressly  that  he  might  die. 

When  Katsuyori  and  all  his  party  had  been  destroyed*. 
leyasn  much  admired  the  fidelity  of  Naizen  and  regretted 
that  his  worship  should  cease,  as  he  had  no  children.  So 
leyasn  employed  Naizen*s  younger  brother,  and  before  the- 
battle  at  Odawara  gave  him  a  high  command,  speaking  at 
length  of  Naizen*s  fidelity, — '*  Naizen  was  a  model  samurai, 
and  tliough  his  brother  is  so  young  I  have  given  him  this 
command  in  token  of  my  admiration  of  such  loyalty.*'  Truly 
that  was  praise  after  death,  and  the  reward  of  loyalty. 


THE    HEROIC    WOMAN    HAS    NO    SEED. 

When  ill  Kagu  I  heard  a  man  remark  : — **  All  sins,  great 
and  small,  may  be  forgiven  on  repentance  and  no  scars  remain,. 
except  two ;  the  flight  of  a  samurai  from  the  post  where 
he  should  die,  and  theft.  These  leave  a  lifelong  wound  which, 
never  heals.  All  bom  as  samurai,  men  and  women,  are 
taught  from  childhood  that  fidelity  must  never  be  forgotten.'* 
Thereupon  1  continued  : — Of  course,  tind  woman  is  ever 
taught  that  submission  is  her  chief  duty,  and  though  she^ 
fully  perform  this  high  duty  of  fidelity,  yet  is  she  never  to 
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iorget  this  one  thing.  If  in  unexpected  strait  her  weak  heart 
forsakes  fidelity,  all  her  other  virtues  will  not  atone.  In 
■Japan  and  China  alike  have  been  women  whose  virtue  has 
exceeded  that  of  miin. 

The  wife  of  Nagaoka  Itchu  no  Kami  Tadaoki,  was  the 
•daughter  of  Akechi  Mitsuhide,  the  retainer  of  Oda  Nobunaga 
who  killed  both  his  lord  and  his  lord's  son."  In  turn  he  was 
•destroyed  by  Uideyoshi.  Later  Tadaoki,  nt  the  time  of 
Seki-ga-hara,  went  to  join  leyasu  in  the  east.  During  his 
absence  Ishida  Mitsunari^^  sent  troops  to  Tadaoki*s  castle  to 
.seize  his  wife,  but  she  exclaimed,  **  I'll  not  disgrace  my  hus- 
band's house  through  my  desire  for  life,"  and  killed  herself 
before  the  enemy  got  in.  Excited  by  her  virtue,  the  two  or 
three  samurai  who  were  with  her  fired  the  mausion  and  slew 
themselves,  and  her  women  took  hold  of  hands,  jumped  into 
the  fire  and  died.  Even  yet  shall  we  praise  that  deed ! 
The  rebel  Mitsuhide  had  such  a  child,  scarcely  equalled  in 
•China  or  Japan  !  As  the  proverb  says  :  **  The  general  has 
no  seed,"  so  I'll  add, — The  heroic  woman  has  no  seed.*' 

But  a  guest  remarked  : — **  Not  so  ;  not  having  seed  is 
still  to  have  seed.  Fidelity  makes  the  nature  of  benevolence 
4ind  righteousness  its  seed.  Then  without  place  or  ancestor, 
without  race,  without  the  distinction  of  high  or  low,  male  or 
female,  without  family  connection,  good  children  come  from 
evil  parents,  and  evil  children  from  the  good." 

The  Old  Man  was  greatly  pleased  and  said  : — True  !  I 
had  thought  only  of  man's  nature,  not  of  Heaven's.     Such 


u  Bein,  p.  270  and  p.  276 

^*  Ihhida  Mitsimari  was  the  chief  opponent  of  leyasu,  in  the 
struggles  following  the  death  of  Hideyoshi.  Mitsunari  vaitily 
Attempted  to  attach  Tadaoki  to  his  cause  but  Tadaoki  joined  leyasu. 
Bein  p.  296. 

^  For  a  somewhat  similar  rocident  see  Rein,  p.  279.  In  the  war 
of  the  restoration  in  1868  some  samurai  women  of  Aidzu  slew  their 
infant  sons  and  themselves  when  the  castle  fell. 
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virtue  of  womeu  aod  the  vnlgar  must  be  praised  as  Heaven's 
JUktare.  Thus  will  the  samurai  be  excited  to  virtue  and 
virtuous  hearts  will  be  produced.  Let  me  speuk  of  Shi- 
dzuka,  the  uneducated  concubine  of  Minamoto  Yoshitsune.  ^' 
She  was  a  famous  dancer  in  KyOto,  talented,  beautiful  and 
beloved  of  Yoshitsune.  Wheu  he  fled  she  went  with  him  to 
Mt.  Yoshino  and  then  returned  to  Kyoto.  Called  to  Kama- 
jLtura  and  examined  she  replied  :  *'  I  know  su  far  as  Mt. 
Yoshino.  No  further."  She  lingered  there  until  the  birth  of 
Yo8hitsuue*8  child.  Yoritomo  desired  to  see  her  dance  and 
commanded  her  presence  at  Tsurugaoka.  ^'  She  refused 
repeatedly  but  was  forced  to  comply  at  last.  Yoritomo  ex- 
pected a  song  and  dance  for  his  feast,  but  she  sang  : 

To  and  fro  like  the  reel 
Would  that  old  times  might  return  ! 
I  long  for  the  trace  of  the  man 
Who  entered  Yoshino's  snow  white  peak. 
Yoritomo  cried  out  in  anger :     *'  You  sing   of  that  rebel 
Yoshitsune  instead  of  celebrating  the  present  time  !     It  is  a 
crime  !  *'     But  at  the  request  of  his  wife  he  forgave  the  girl. 
She  cared  not,  but  returned  str night  to  Kyoto  and  lived  in 
seclusion.     Yoritomo's  great  power  bent  trees  and  grass  but 
she  feared  it  not.     Her  heart  was  wholly  set  on  Yoshitsune 
and  she  excelled  the  samurai  who  died  with  him  at  Taka- 
date. 

I  regret  that  the  Kydto  scholar,  Nakamura  Tekizai, 
omitted  Shidzuka  from  his  account  of  the  famous  women  of 
China  and  Japan,  the  Hinie  Kagami.  Probably  her  low 
origin  and  occupation  as  a  dancing  girl  accounts  for  her 
exclusion.  But  her  story  teaches  an  important  lesson  and 
must  not  be  forgotten.  The  Book  of  Poetry  says,  *'  Take 
the  herbs ;  uproot  them  not  as  lowly  born.'* 


^*  Bein  pp.  239-240.  The  great  popularity  of  Yoshitsune 
Inroaght  upon  him  the  fatal  jealousy  of  his  brother,  Yoritomo,  who 
was  the  first  Shogun. 

^  Tsurugaoka,  a  temple  near  Kamakura. 
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AMANO    SABUROBEI. 

Another  day  the  Old  Man  said  to  the  assembled  guests : 
This  fidelity  reveals  itself  in  the  stress  of  strange  events. 
Even  in  peace  and  safety  pure-hearted  samurai  are  to  be 
highly  prized,  for  they  perfectly  perform  their  official  duties, 
and  when  the  emergency  comes  reveal  their  fidelity.  In 
peace  and  in  war  they  are  invaluable.  Every  wise  and 
brave  samurai  may  be  given  office,  and  he  will  have  his  use ; 
but  only  the  pure  in  heart  must  be  placed  in  high  position. 
Uuless  the  heart  is  pure  there  is  flattery  and  strife  for  power 
and  fiime,  and  apparent  friends  will  hate  each  other.  Then 
wisdom  and  bravery  too  will  disappear.  Timidly  will 
precedents  be  followed,  and  each  will  so  act  that  evil  may 
not  come  to  self.  There  will  be  no  sign  of  anything  su- 
perior, and  duty  will  be  slackly  performed  or  wholly  forgotten. 

In  the  period  Ei-roku  (A.  D.  1558-1570),  leyasu  was 
in  Mikawa.^^  He  established  the  laws  and  appointed  three 
officers,  Koriki  Yozaemon  Kiyonaga,  Honda  Sakuzaemon 
Shigetsugu  and  Amano  Saburobei  Yasukage,  popularly  called 
Buddha  Koriki,  Demon  Sakuza  and  Pliant  Amano  ;  for  the 
first  was  merciful,  the  second  severe  and  the  third  neither 
merciful  nor  severe  but  guided  wholly  by  reason.  All  three 
were  of  pure  heart  and  there  was  no  competition  between 
them.  No  one  sought  to  conform  to  the  others,  but  each 
followed  his  own  judgment.  So  leyasu  gave  them  the  same 
office  and  each  went  his  own  way  independently,  but  as 
their  government  was  righteous  and  as  everything  was  well 
cared  for,  all  men  admired  leyasu*s  clear  judgment  in  the 
choice  of  men. 

I  do  not  know  particularly  the  characteristies  of  Honda 
and  Koriki,  but  in  the  period  Keicho  (A.  D.  1596-1614) 
Amano  had  the  castle  Kokokuji  in  Surnga,  with  an  income 
of  thirty  thousaud  koku  of  rice.*  He  had  an  immense 
number  of  bamboos  cut,  piled  up  and   ready  for   use,  with 

^  leyasu  was  the  Daimyo  of  Mikawa  before  he  became  ShOgnn. 
*  A  koku  of  rice  is  5.13  bushels. 
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three  foot  soldiers  in  charge.  Some  men  came  from  the 
estates  of  the  ShOgnn  and  stole  some  of  the  bamboos,  one  of 
the  robbers  being  killed  by  the  guards.  The  men  who 
escaped  complained  to  Ide,  a  local  official  of  the  ShOgun. 
Ide  may  have  made  a  careful  examination,  but  he  seems  not 
to  have  known  of  the  thefb  of  the  bamboos,  for  he  sent  a 
messenger  to  Amano  demanding  the  immediate  capital 
punishment  of  the  soldiers  who  had  killed  the  robber ;  '*  For,** 
said  he,  "  the  unauthorized  killing  of  one  of  the  people  of  the 
ShOgun  is  a  crime.**  But  Amano  replied,  **  To  kill  o  thief  is 
according  to  the  law.  It  is  no  crime.  The  solders  killed 
him  at  my  command.  If  it  is  a  crime  the  guilt  is  mine.** 
So  he  protected  the  guard.  But  Ide  could  not  let  the 
matter  rest  and  appealed  to  the  Shogun,  who  commanded 
Amano  to  give  up  the  man.  But  Amano  replied  as  before, 
and  obeyed  not.  Then  leynsu  said  :  **  Amano  is  not  a  man 
who  will  sin  ;  perhaps  he  is  deceived.  1*11  examine  into  the 
affair  again  by  and  by,**  and  he  sent  one  of  his  high  officers 
to  Amano.  And  the  officer  said,  **  Even  .though  you  are  in 
the  right  yet  will  the  authority  of  the  Shogun  be  weakened 
if  he  is  not  obeyed.  Draw  lots  among  the  three  men  and 
kill  the  one  thus  selected.**  Then  Amano  replied  :  **  As 
you  urge  the  weakening  of  the  authority  of  the  Shogun  I 
must  consent.  But/'  he  added,  '*  the  spirit  of  the  strong 
samurai  does  not  consent  to  the  killing  of  the  iunocent  that 
one*s  self  may  be  exalted.  I  may  well  give  up  my  rank  ;  ** 
and  he  left  his  castle  and  disappeared. 

In  the  time  of  the  next  Sh5gun,  a  man  in  some  place  or 
other  met  an  ascetic  whom  he  took  to  be  Amano,  but 
whether  rightly  or  not  we  do  not  know.  No  matter  ;  Amano 
was  truly  a  pure-hearted  samurai.  It  was  not  right  to  slay 
the  innocent  and  protect  one*s  self.  But  were  he  not  to  kill 
the  soldier  he  would  disobey  the  Shogun.  Neither  course 
was  permissible.  So  he  could  not  remain  in  the  world,  and 
gave  up  his  income  of  thirty  thousand  koku  and  disappeared 
forever.     That  is  without  a  parallel. 
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YUOE    SO    AND    SO. 

But  pure-hearted  samurni  cease  not  to  appear.  In 
Kwan-ei.Sh6-h6  (A.  D.  1624-1647)  was  a  branch  temple  of 
Tentokuji,  in  Shiba,  Edo,  where  always  prayers  were  said 
without  intermission.  One  day,  at  evening,  as  the  pripst 
went  out  of  the  temple  gate  he  observed  a  man  with  a  bundle 
wrapped  in  oil  paper.  He  seemed  a  traveller  and  not  a 
•common  man.  When  the  priest  returned  from  his  errand 
there  was  the  man  still  in  the  gateway.  Thinking  that 
•strange  the  priest  asked,  **Who  are  you?  Come  in  and 
rest."  **  I  am  listening  to  the  temple  prayers,"  the  man 
replied,  '*  for  I  like  to  hear  them  said.  Ou  your  invitation 
I'll  go  in  and  have  a  cup  of  tea.''  So  in  they  went  and  the 
priest  inquired  whence  he  came  and  whither  he  journeyed. 

The  man  replied,  "  From  Oshu.  I  once  had  a  friend  in 
Edo  but  I  caunot  find  him.  So  I  must  find  some  place.*' 
And  the  priest  rejoined,  **  Stay  here  to-night,  it  is  so  late." 
So  he  stayed,  and  the  next  day  the  priest  asked  him  to 
remain  until  he  should  find  some  occuptition.  He  thanked 
the  priest  and  remained.  It  soon  appeared  that  he  was  an 
educated  man,  and  the  head  of  Tentokuji  culled  him  and 
helped  him  and  gave  him  various  tasks  about  the  temple, 
which  were  all  diligently  performed.  By  and  by  he  was 
made  a  superintendent  of  many  priests  and  became  a  person 
of  importance  in  the  temple. 

At  that  time  it  happened  that  a  nobleman  who  had 
retired  from  active  life  was  making  researches  into  the 
history  of  the  past  and  sought  scholarly  samurai  to  help  him, 
paying  them  good  salaries.  The  people  of  the  temple  told 
him  of  Yuge  and  highly  recommended  him  as  especially  in- 
formed about  the  past.  But  Yuge  thanked  the  head  of  the 
temple  when  he  was  informed  of  it,  and  said,  **I  do  not 
intend  to  enter  service  again,  but  your  kindness  entitles  you 
to  know  my  past."  So  he  told  the  priest  his  real  name  and 
that  he  had  been  a  retainer  of  Gamo  Ujisato,  and  continued : 
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"  Since  Game  was  destroyed  I  have  no  heart  for  service 
under  any  other  and  parposed  to  spend  my  life  as  a  beggar* 
With  no  design  on  my  part  I  have  become  a  recipient  of  the 
blessings  of  the  temple,  and  now  my  one  desire  is  to  repay 
what  I  have  received.  But  I  find  no  means  so  to  do.*^ 
Then  he  showed  the  testimonial  Gamo  had  given  him  for  his 
services  in  the  battle  at  Kunohe,  and  elsewhere,  and  the- 
letters  he  had  received  from  many  nobles  offering  him  em- 
ployment. **  All  are  useless  now/'  he  said,  and  put  them  iii> 
the  fire.* 

So  he  lived  long  in  the  temple.  And  in  the  year  A.  D. 
1667,  when  Tentokuji  was  burned,  Yuge  said :  **  Permit  me  to 
help,"  and  worked  on  after  the  chief  priest  and  all  the  other- 
priests  had  fled,  saving  the  images,  furniture  and  books. 
When  all  were  safe  he  sent  off  the  men  who  had  been  help- 
ing him. 

Afterwards  in  the  ruins  of  the  main  hall  wns  found  the^ 
body  of  a  man,  sitting  with  clasped  hands  like  a  priest.  It 
was  Yuge,  and  all  the  temple  folk  wept  and  grieved  for  him. 
But  he  had  no  desire  to  abide  in  the  temple  ;  lie  had  merely 
waited  for  an  opportunity  to  return  the  favours  he  had 
received.  At  the  fire  he  found  the  opportunity  he  sought, 
and  after  working  to  the  end  purposely  perished  in  the 
flames.     How  pure  and  holy  was  his  heart ! 

When  I  was  young  I  heard  a  story  about  another 
samurai.  He  was  a  retainer  of  the  late  Abe  Bungo  no  Kami, 
but  had  given  up  his  position  and  taken  a  house  in  Hacho- 
bori,  Edo.  I  have  forgotten  his  name.  As  the  years  went 
by  he  grew  poor  until  he  was  in  need  of  food.  His  land- 
lord took  pity  on  him  and  sent  him  food,  but  he  became  ill* 
Then  his  landlord  sent  him  gruel,  but  he  declined  it  as  too 

*  Gamo  Ujisato  was  one  of  Hideyoshi's  famous  generals.  He 
was  made  daimyo  of  Aidzu  and  aided  in  the  subjugation  of  the  north 
(Oshu)  and  among  his  battles  was  one  at  Kunohe.  He  was  accused 
of  seeking  independent  authority  for  himself  and  was  poisoned.  He 
was  a  Christian. 
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ill  to  eat.  Then  he  fastened  up  his  door  so  that  no  one  could 
enter  and  his  landlord  could  only  stand  'without  and  make 
inquiries.  By  and  by  the  responses  ceased.  Then  the 
landlord  called  the  neighbors,  broke  open  the  door  and  went 
in.  Seated  on  straw  matting  aud  leaning  against  his  armour 
box  with  his  two  swords  upon  his  knees,  the  samurai  was 
dead.  By  his  side  was  a  writing.  It  expressed  his  ap- 
preciation of  his  landlord's  kindness,  with  money  to  pay  his 
rent  and  for  his  funeral.  His  armour  was  carefully  arranged 
in  its  box,  and  with  it  three  gold  pieces.  His  swords  were 
old  but  had  gold  ornaments.  He  had  only  the  clothes  he 
wore  and  there  was  not  a  pot  nor  any  furniture.  Nor  was 
there  any  appearance  that  he  had  eaten  for  an  hundred  days. 
The  landlord  informed  the  officials,  and  they  told  him  to 
carry  out  the  written  instructions.  When  Bungo  no  Kami 
heard  the  circumstance  he  was  greatly  grieved.  The 
samurai  had  been  a  man  of  strength  and  always  first  when 
there  was  some  great  thing  to  do.  I  greatly  grieve  over  his 
useless  death  by  starvation  ;  and  it  would  be  wrong  that 
such  a  man  should  remain  concealed,  unmentioned  by  any 
one. 

THE    TWO    BEGGARS. 

Nowadays  customs  are  decayed  and  all  men  are  selfish. 
But  since  man's  nature  is  originally  good,  without  regard  to 
family  or  customs,  there  are  men  who  know  the  right  even 
among  the  beggars. 

Ten  years  ago  on  the  17th  day  of  the  12th  month  of 
the  year  U,  Mitsu  no  to,  of  the  period  Kyoho,  (12th  Jan. 
A.D.  1724)  a  clerk  named  Ichijuro,  in  the  employment  of  a 
merchant  of  Muromacbi,  Edo,  named  Echigoya  Kichibei,  lost 
a  purse  containing  thirty  ryo  as  he  was  returning  from 
collecting  some  accounts.  He  thought  it  had  been  stolen, 
but  returned  over  his  route  looking  for  it  carefully.  At  last 
a  beggar  met  him  and  asked,  **  What  have  you  lost  ?  Is  it 
money  ?"     Overjoyed  Ichijuro  told  of  his  loss  and  the  beg- 
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gar  said  that  he  had  foond  the  purse  and  was  seeking  its 
owner.  So  Ichijuro  exactly  described  its  contents,  money, 
pi^rs  and  all,  and  the  beggar  gave  it  back  to  him.  In  his 
joy  at  the  unexpected  event  Ichijoro  offered  the  beggar  five 
ryO,  but  the  beggar  would  not  take  them.  **  But  it  was  all 
gone  and  you  returned  it !  Do  take  five  ryd  !"  said  Ichijuro. 
But  the  beggar  persisted.  **  Had  I  wanted  five  176  I  should 
not  have  returned  the  thirty.  But  I  did  not  think  it  mine 
when  I  picked  it  up.  I  thought  that  some  one  had  lost 
his  master's  money  and  would  be  in  trouble.  Some  men 
might  have  kept  it,  but  I  found  it  and  desired  to  give  it 
back.  Now  as  I  have  returned  it  my  business  is  at  an  end.'* 
And  o£f  he  ran  as  fast  as  he  could  go.  But  Ichijuro  took 
an  itchi  bu  from  the  purse  and  followed  him  crying,  *'  It  is 
cold  to-day  !  Take  this  for  sake."  So  the  beggar  took 
it  and  said,  "  I'll  drink  the  sake."  And  in  answer  to  a 
question  he  said,  '*!  am  Hachibei,  a  beggar  of  Kuruma- 
zenshichi." 

When  Ich^'uro  went  home  and  told  his  story  his  master 
wept  in  admiration  and  determined  to  give  the  beggar  the  five 
ry6.  So  on  the  following  moiiiing  he  sent  Ichijuro  and  his 
chief  clerk  to  Zenshichi,  the  beggar's  master,  to  ask  him  to 
try  and  persuade  Hachibei  to  take  the  money.  But  Zen- 
shichi said,  *'  The  beggar  Hachibei  got  a  bu  somewhere  last 
night  and  called  his  friends  together  and  had  a  feast  of  fish 
and  sake.  He  drank  a  great  deal  himself  and  whether  it 
did  not  agree  with  him,  he  died  this  morning."  Ichijuro 
was  astonished  and  asked  for  the  body,  and  asked  the  man 
not  to  send  it  off  or  have  it  buried.  So  going  home 
Ichijuro  told  his  master,  who  sent  for  the  corpse  and 
expended  the  five  ryo  on  a  funeral,  interring  it  at  Muenji  in 
Hongo.  It  was  certainly  wonderful  that  a  merchant  should 
thus  be  affected  by  righteousness.  He  had  often  been 
employed  by  the  Lord  of  Kaga,  and  on  the  twentieth  of  the 
month  Ichijuro  went  to  Kaga  Yashiki  and  told  the  story  to 
the  officials  there,  and  they  told  it  to  me. 
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Hachibei  was,  I  judge,  no  ordinary  man.  He  had 
doubtless  entered  the  beggar's  guild  because  poor  and  home- 
less. He  saw  no  resource  in  life,  and  having  fortunately 
money  for  a  feast  for  his  comrades  be  thought  it  a  good  end 
and  choked  himself.  Had  he  been  a  samurai  or  in  authority 
he  would  never  have  used  his  power  to  take  that  which  be- 
longed to  others.  There  are  men  whose  name  is  splendidly 
samurai,  but  who  in  truth  are  beggars,  but  this  man  who  was 
called  a  beggar  was  in  truth  a  samurai. 

lu  Kaga  is  a  place  called  Nodayama,  the  burial  place  of 
the  Maeda  family.  Their  retainers,  too,  are  all  buried  at  the 
foot  of  the  hill.  At  the  festival  of  the  Bon,  candles  are  put 
at  all  the  graves  aud  wealthy  folk  build  a  miniature  house 
over  the  grave  and  put  n  guard  on  watch.  But  for  the 
most  part  the  candles  are  simply  lighted  and  left  to  bum 
themselves  out.  So  bad  men  come,  put  out  the  candles  and 
steal  them.  A  beggar  slept  there  wrapped  up  in  matting. 
He  forbade  the  thieves  to  touch  the  candles,  saying,  **  These 
offerings  at  the  graves  of  ancestors  are  not  to  be  touched.*' 
They  reviled  him,  saying,  **  A  beggar  has  no  right  to  speak  !'* 
Then  he  replied,  **  True,  I  am  a  beggar,  for  I  do  not  as 
you.''  That  was  very  interesting.  His  words  were  well 
chosen  and  his  meaning  plain. 

As  I  constantly  repeat,  in  both  China  and  Japan  men  of 
fidelity  cannot  escape  suffering.  They  may  even  lack  sufficient 
clothes  and  food,  and  fall  in  field  or  stream  unnoticed  by 
the  world.  What  is  more  lamentable?  Surely  it  is  our 
duty  to  reveal  such  hidden  righteousness.  There  are  many 
like  Yuge,  the  beggar  Hachibei,  and  this  beggar  in  Kaga. 
Yet  I  cannot  help  those  of  whom  I  do  not  hear  ;  but  if  I 
hear  I  cannot  forbear  to  speak. 

Of  old  when  the  emperor  commanded  that  books  of 
poetry  be  made,  the  names  of  dancing  girls  and  priests 
appeared  with  the  names  of  nobles  and  even  of  the  emperor 
himself.  That  is  one  of  the  merits  of  our  Japanese  poetry, 
for  poetry  knows  no  distinction  of  rank.     So  does  my  talk 
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of  fidelity  bring  in  samorai  of  distinguished  families  with 
dancing  girls  and  beggars.  Fidelity  knows  no  distinction  of 
high  and  low.     This  is  its  virtue. 

All  present  agreed  with  this  opinion  of  the  Old  Man. 


BOOK  IV.  WISDOM. 

DARK    IS   THE    FOOT   OF    THE    CANDLESTICK. 

When  the  dog  days  were  half  gone,  some  friends  came 
to  the  Old  Mau*s  cottage  on  Suruga  Dai  to  enjoy  its 
coolness.  The  daily  rain  had  ceased  and  the  setting  sun 
still  lingered  in  the  western  trees.  Cool  the  drops  hung 
on  tree  and  bamboo,  and  sweet  was  the  odor  of  the  lotus  in 
the  pond.  The  guests  could  not  leave  the  scene,  but  stood 
on  the  balcony,  and  taking  hold  of  its  rail  recited  poetry, 
until  at  last  in  the  gathering  darkness  white  had  melted  into 
black.  Then  they  went  within  and  began  to  say  farewell. 
But  the  Old  Man  urged  them  to  lemaiu  aud,  consenting  to 
pass  the  evening  with  him  in  talk,  all  sat  down.  As  the 
lights  were  brought  the  Old  Mau  had  a  thought,  and  pointinj^ 
to  the  candles  said,  **  Expound  the  proverb,  *  Dark  is  the 
Foot  of  the  Candlestick'." 

So  one  took  up  tlie  theme  and  said : — '*  That  which 
everywhere  is  spoken  of  is  not  known  at  home.  We  foolish 
men  explain  it  thus  aud  Mencius  sets  forth  the  reason, 
*  The  Way  that  is  near  men  seek  afar  oft"';*  they  arc  for- 
getful of  the  beginning  and  seek  the  end,  as  the  archer  looks 
at  the  distant  mark'".  Theu  another  continued  : — **  Tim  verso 
of  the  nuu  Godo  in  works  of  the  Katlaikyo  "^  is  an  interest- 
ing illustration  of  the  theme  ; — '  Seeking  spriu<^  all  day  we  see 


1  Book  IV,  Part  I,  Chapter  XI. 

'^  A  Buddhist  priest  said  to  be  of  India  (?). 

Vol.  XX  ••^St 
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it  not.  The  haze  rests  on  the  sandal- prints  along  the  ridges 
of  the  rice  fields.  Betorning  laughingly  we  pick  a  blossom  of 
the  plum  and  as  we  smell  it,  lo  !  behold  !  all  the  spring 
is  present  in  the  twig  !'  This  is  equally  true  of  other  things 
besides  the  *  Way.'  In  the  time  of  To-shiu*  Kauon  at- 
tacked San  shin,  and  when  Omo  came  forth  to  meet  him 
cried,  *  Why  do  not  the  heroes  of  Sanshin  come  forth  ? ' 
So  dark  were  his  eyes  since  no  hero  of  them  all  excelled 
Omo.  Not  to  know  the  hero  before  one's  eyes  but  to  ask 
the  hero  for  heroes,  surely  that  excellently  sets  forth  our 
proverb.  So  has  it  ever  been  in  China  and  Japan  !  Great 
generals  have  sought  distant  enterprises  and  their  renown 
has  gone  abroad  even  to  the  land  of  their  enemies,  yet  have 
the  enemies  at  home,  within  the  hedge,  remained  unknown  » 
so  did  Oda  Nobunaga  conquer  east  and  west  and  yet,  so 
dark  was  it  close  at  hand,  was  slain  by  Akechi."* 

Then  the  Old  Man  spoke  : — You  have  completely  taught 
the  meaning  of  the  proverb  as  to  the  attainment  of  righceous- 
ness,  but  you  have  used  this  darkness  near  at  hand  in  a  bad 
sense.  I  would  use  it  also  in  illustration  of  the  good.  There 
is  this  farther  meaning  in  it.  As  the  short  poem  of 
Kantaishi  has  it, — 'Vain  is  the  candlestick  eight  feet  long. 
The  short  one  two  feet  long  is  victor  in  giving  light.'  For 
it  is  dark  below  the  long  and  light  below  the  short  candle- 
stick, so  as  we  wish  to  read  and  need  a  light  close  at  hand 
wo  honour  the  short  one,  a  foot  or  two  in  length.  But  it 
fails  to  illuminate  the  room  and  is  useless  in  the  great 
apartment  filled  with  guests.  So  then,  those  which  brighten 
the  distance  are  dark  close  at  hand.  If  from  the  darkness 
we  see  the  light,  it  is  all  clear  to  our  eyes  ;  but  if  from  the 
jight  we  seek  to  penetrate  the  darkness,  we  can  see  it  not. 
Thus  to  see  the  light  from  the  darkness  is  to  hide  deeply  and 
cherish  profoundly  one's  own  wisdom.     Then  if  light  shines 


••'  The  Eastern  Tsin,  A.  D.  317-419. 
*  Rein's  Japan,  pp.  209-270. 
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oat  from  sncb  darkness  it  is  naturally  strong  and  clear  and 
reaches  to  a  distance.  This  is  true  light.  But  when  proud 
of  intellect  we  labour  with  celerity  and  clearness  to 
illuminate  that  which  is  close  at  hand,  we  look  at  the  dark- 
ness from  the  light.  Such  light  is  weak,  confined  and 
superficial.  It  does  not  reach  to  the  distance  and  merely 
illuminates  our  fingers  ends.  So  we  are  like  the  unskilled 
go-player :  we  cannot  see  the  end,  and  mistake  at  every  move. 
In  China  and  Japan  men  of  great  and  clear  wisdom 
have  been  modest  and  unwilling  to  use  their  gifts.  So  says 
Laotz  :* — **  The  wise  merchant  keeps  his  treasure  out  of 
sight  and  the  wisdom  of  the  wise  seems  folly."  Not  long 
ago  Itakura  Suwo  no  Kami  was  judge  in  Kyoto.  His  quick 
intelligence  revealed  itself  in  his  face,  and  men  were  discon- 
certed as  they  saw  his  heart,  so  that  neither  prosecutor  nor 
accused  could  fully  state  his  case.  So  when  Itakura  heard 
a  cause  he  shut  himself  behind  screens,  ground  tea  and  was 
as  if  he  heard  not.  Now  he  is  famous.  When  reasons  good 
and  bad  were  stated,  he  was  as  a  god  in  decisions  and  none 
failed  to  obey  his  words.  Even  yet  there  are  countless 
stories  of  him,  and  among  them  all  I  like  this  one  best : 
Once  as  he  passed  through  a  country  district  a  child  cried 
out,  "  There  goes  Suwo."  As  he  heard  the  shout  he 
said,  **  No  one  any  where  in  the  capital  or  provinces,  child 
or  adult,  man  or  woman,  does  not  know  that  I  am  the 
Shogun's  representative  in  Kyoto.  No  one  calls  me  Suwo. 
But  this  child  repeats  what  he  has  learned.  The  people  of 
the  house  must  hate  me,  and  therefore  call  mo  Suwo."  So 
he  asked  who  lived  within,  and  the  following  day  summoned 
the  master  of  the  house  and  inquired,  **Has  any  cause  of 
yours  been  judged  by  me  ?  Do  not  be  alarmed.  Tell  me 
the  facts  ?"  After  many  excuses,  as  he  could  not  get  ofi", 
the   man   finally  replied  ; — "  In   such   a  month  and  year  a 


^  In  his  reputed  conversation  with  Confucius.     Chinese  Classics 
Vol.  I :    Prolegomena,  p.  65. 
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relative  and  I  quarrelled  about  the  division  of  my  father's 
property.  He  was  in  the  wrong  but  hired  many  false 
witnesses  and  gained  Lis  suit,"  and  the  man  stated  the 
particulars.  So  Lord  Suwo  told  his  men  to  examine  the 
records  and  it  was  as  the  man  had  snid.  So  the  case  was 
again  reviewed  and  finally  Itakura  said,  '*  The  decision  was 
wrong.  But  it  is  long  past  and  cannot  now  be  reversed. 
I'll  pay  you  for  your  loss  and  apologize  for  my  error."  So 
he  gave  the  man  his  money. 

As  the  candlestick  is  long  its  base  is  dark,  but  its  light 
«hines  far.  So  is  the  **  Way"  of  the  superior  man  dark 
indeed  but  grows  daily  bright.  If  the  candlestick  is  short 
the  base  is  bright,  but  the  light  goes  but  a  little  way.  So  is 
the  "  way"  of  the  little  man  destroyed  day  by  day.  But 
your  explanation  is  the  true  one ;  this  of  mine  is  apart.  I 
have  dwelt  too  long  on  this  subject  thoughtlessly,  said  the  Old 
Man  with  a  laugh.  But  the  guests  replied,  **  It  is  wonderful 
Avhat  meaning  you  can  find  even  in  a  theme  like  this." 

LAWS    ARE    LIKE    A    RIVEU. 

When  the  moon  is  full  it  wanes  and  the  flower  in  full 
bioom  scatters.  We  dislike  tlie  putting  forth  of  full  strength 
by  anything.  Seven  or  eight  tenths  of  our  strength  should  be 
used  and  the  rest  reserved.  Should  all  be  used,  regret 
follows  fast.  Not  wholly  should  a  superior  man  give  him- 
self to  joy  nor  to  friendship  without  reserve.  To  accept 
hospitality  too  freely  becomes  rudeness  and  to  become  too 
intimate  is  to  give  offence.  And  the  same  principle  holds 
with  the  government,  as  the  vulgar  saying  is,  "  The  govern- 
ment of  the  land  must  be  like  the  stick  that  stirs  the  rice  in 
the  box,  it  stops  not  at  the  corners  "  ;  and  where  it  docs  not 
reach  is  the  place  of  freedom.  So  the  Book  of  Changes 
teaches  us  that  when  the  king  hunts  the  animals  are  sur- 
rounded on  three  sides,  that  one  side  may  be  left  open  for 
their  escape.     There  has  never  been  a  time  when  there  were 


KNOX:    A   JAPANESE   PHILOSOPHER.  117 

not  eoncubines  and  favourites,  nor  any  conntry  without  evil 
men.  Yet  do  the  good  win.  Let  ruler  and  ruled,  high  and 
low,  show  mercy  and  loyalty,  then  shall  the  foundations  of 
the  state  be  strengthened. 

And  thus  it  is  that  the  ancient  rulers  exalt  intelligcuce 
but  do  not  praise  acuteness.  The  two  are  alike  and  yet 
differ.  Intelligence  is  the  candle  that  illuminates  the  room, 
and  though  the  foot  is  dark  the  room  is  bright.  Acuteness 
is  hke  a  lantern,  excellent  for  finding  things  just  at  hand  but 
useless  at  a  distance.  The  virtue  of  the  ruler  is  like  the 
caudle  and  not  like  the  lantern. 

The  Imperial  laws  are  lenient  and  broad,  like  the 
river  ;  they  are  not  narrow  and  small  like  canals.  And  just 
because  the  river  is  so  big  and  well  known  it  is  easily 
avoided  ;  so  deep  and  broad  is  it  that  it  cannot  be  despised 
nor  readily  injured.  But  canals  are  many  and  small,  narrow,, 
difficult  to  avoid  and  easily  injured.  No  one  steps  into  the 
river  by  mistake,  but  constantly  men  slip  into  the  canals.. 
Still  the  government  must  not  be  mere  leniency.  Many 
details  confuse  the  laws  and  make  them  cruel  and  hated,  yet 
must  they  be  severe  according  to  times  and  circumstances. 
In  times  of  perfect  peace  men  float  in  lazy  pleasure,  and 
desiring  luxury,  security  is  thought  most  important  of  all, 
then  with  ease  ancient  evils  cannot  be  escaped.  Reform  the 
government,  increase  the  severity  of  the  laws  and  make  new 
the  people's  eyes  and  ears.  The  people  rejoice  at  the 
accomplishment  ot  the  task:  they  cannot  aid  in  its  inception. 
They  are  foolish  and  look  not  to  the  good  or  evil  of  the 
state  but  only  to  their  own.  They  are  fault-finding  and 
fertile  in  arguments. 

When  Bhishan  ruled  Tei  he  strenuously  reformed  the 
e\'il  customs,  forbade  extravagance  in  dress  and  equipage 
and  made  rules  for  the  dwellings  of  the  people.  The  rich 
in  fear  hid  away  their  clothes  and  the  landlords  gave  their 
possessions  to  the  government,  which  redistributed  them  to 
tiieir  people.     So   the  people  sang, — '*  We  hide  our  hats- 
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And  clothes.  Oar  lauds  are  taken  and  divided.  We  will 
not  blame  him  who  kills  Sliishan."  But  in  a  short  three 
years  extravagance  had  ceased  and  riot  and  crime  had 
disappeared  and  then  the  people  sang,  **  Let  Shishan  teach 
our  brothers  and  children ;  Sbishaii  increases  our  fields  ; 
should  Shishan  die  who  could  take  his  place  ?"  And  Con- 
fucius said, — **  Shishan  is  a  superior  man."*  So  the 
government  loves  and  cherishes  the  people  with  leniencj^  and 
severity.  When  lenient,  the  people  grow  selfish,  and  with 
severity  comes  reform.  When  severe,  the  people  are  harmed 
and  then  leniency  must  be  invoked.  Severity  repairs  the 
harm  wrought  by  leniency,  and  leniency  heals  the  wounds 
of  severity.  Thus  is  the  government  successful.  As  Con- 
fucius sjiid,  **  Neither  should  be  used  by  itself." 

So  the  state  reforms  evils  great  and  small  and  for  the 
rest,  ancient  precedent  should  be  followed  unchanged.  The 
carpenter  may  indeed  forsake  the  traditions  of  his  craft  and 
form  new  methods  for  himself,  but  how  narrow  will  be  his 
rules  and  how  poor  his  workmanship.  With  much  pains 
and  great  thought  he  accomplishes  nothing.  In  everything 
it  is  easy  to  follow  precedent  and  difficult  to  invent  new 
ways.  There  are  ever  men  ready  to  show  their  ability  in 
inventions ;  and  though  they  may  find  something  of  value  one 
time  out  of  ten,  yet  will  it  even  prove  only  of  immediate  use, 
and  not  of  value  in  the  future.  1'hey  see  that  which  is  easy 
only  and  not  the  many  difficulties.  Treasure  and  strength 
are  wasted  in  the  end.  Especially  should  the  good  laws  of 
our  ancestors  and  the  tried  institutions  of  the  past  be  un- 
touched. They  are  familiar  to  eyes  and  ears,  and  to  be 
changed  only  at  the  risk  of  losing  the  people's  hearts. 

But   the   rule   is    not  absolute.     Some  laws   were  es- 


^  Shishan  (Kung-sun  K*iao)  was  chief  minister  of  Cheng  when 
lawlessness  and  disorder  prevailed.  When  be  had  reigned  three 
years  the  doors  were  not  locked  at  night  and  lost  articles  were  not 
picked  up  on  the  highway.  Mayers,  p.  221,  Analects,  Book  V,  Chap. 
XV. 
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tablished  to  meet  pecaliar  needs.  Such  should  not  be 
continued  but  should  be  reformed.  Otherwise  society  is 
harmed  and  government  impeded  in  the  name  of  the  past. 
To  reform  such  evils  is  really  to  fulfil  the  purpose  of  our 
ancestors.  Not  otherwise  did  they  desire  that  government 
should  be  carried  on  and  long  for  filial  sous  and  grandsons. 

As  thus  the  Old  Man  set  forth  his  argument  with 
instances  ancient  and  modern,  the  short  summer  night 
showed  the  coming  dawu  ;  the  guests  said  farewell  and  took 
their  leave. 

TSURE-DZURE    GUSA. 

On  another  occasion  when  guests  cnme  to  see  the  Old 
Man  a  copy  of  the  Tsure-dzure  Gusa^  was  seen  by  his  side 
and  he  was  asked,  Do  you  like  the  Book  ?  Kenko  was 
witty  and  used  language  well  in  the  description  of  emotions 
and  scenery.  **  No,"  was  the  reply  ;  **  I  only  read  it  as  a 
pastime  to  the  children,  while  I  am  ill.  I  do  not  really  like 
it."  **  Do  you  not  agree  to  the  general  opinion,"  asked 
another  guest,  **  that  Kenko  was  a  wise  man  ?  "  And  the 
Old  Man  repUed, — Men  who  forsake  the  w^orld  fancy  Kenko  ; 
men  who  like  him  care  neither  for  fame  nor  gain.  But  I 
am  not  so  sure  of  that.  The  Taiheiki  says  that  he  wrote  a 
lustful  letter  for  Ko  no  Moronawo  ;  and  the  Entairiaku  says 
that  when  he  accepted  the  invitation  of  Iga  no  Kami,  Tachi- 
bana  no  Naritada,  and  went  to  Iga  he  committed  adultery 
with  Naritada's  daughter.  Soaie  of  his  poems  were  written 
at  that  time.  So  we  see  that  he  flattered  the  world  and  was 
lustful.  He  talked  of  deserting  the  world  and  despising 
fiame  and  gain,  but  he  lacked  the  fii-m  purpose  of  the  man  who 
really  deserts  the  world.     He  followed  Buddhism  ;  and  so 


7  Kenko  was  an  ofiicial  who  became  a  priest  on  tlie  death  of  his 
Imperial  master.    Kenko  died  A.   D.  1350.    A  translation  of  the 
Tsure-dzure  Gusa  may  be  found  in  The  Chrysanthemum,  Vol.  Ill, 
by  the  Rev.  C.  S.  Eby. 
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there  are  poems  of  lust  and  siu  mingled  with  his  talk  of 
forsaking  the  world.     Manifestly  he  was  not  a  wise  man. 

Besides  a  few  works  on  history  like  the  Sankyd  Ega 
Monogatari  which  record  facts  there  are  no  hooks  worth  read- 
ing in  our  literature.  For  the  most  part  they  are  sweet  stories 
of  the  Buddhas  of  which  we  soon  weary.  But  the  evil  is 
traditional,  long  continued  and  heyond  remedy.  And  other 
hooks  are  full  of  lust,  not  to  he  even  mentioned,  like  the 
Genji  Monogatari,^  which  should  never  he  shown  to  a 
woman  or  a  young  man.  Such  hooks  lead  to  vice.  Our 
nohles  call  the  Genji  Monogatari  a  national  treasure,  why  I 
do  not  know,  unless  it  is  that  they  are  intoxicated  with  its 
style.  That  is  like  plucking  the  spring  blossom  unmindful 
of  autumn's  fruit.  The  book  is  full  of  ndulteries  from  begin* 
ning  to  end.  Seeing  the  right  ourselves  become  good, 
seeing  the  wrong  we  should  reprove  ourselves.  The  Genji 
Monogatari,  Chokonka  and  Seishoki  are  of  a  class, — vile, 
mean,  comparable  to  the  books  of  the  sages  as  charcoal  to 
ice,  as  the  stench  of  decay  to  the  perfume  of  flowers. 

Long  has  Buddhism  made  Japan  think  of  nothing 
as  important  except  the  worship  of  the  Buddha.  So  it  is  that 
evil  customs  prevail  and  there  is  no  one  who  does  not  find 
pleasure  in  lust.  And  the  story  books  are  full  of  the  same 
things.  Other  writings  contain  for  the  most  pnrt  low  wit  and 
vile  lies,  without  a  virtue.  They  are  altogether  worse  than 
the  Tsure-dzure  Gusa.  Take  out  the  lust  nnd  Buddhism 
from  that  book,  and  scenery  and  the  emotions  are  well  de- 
scribed. There  is  a  good  deal  that  is  silly,  yet  there  is  also 
reason  and  principles.  Had  he  been  learned  in  the  **  Way  " 
of  the  sages  he  had  not  fallen  into  Buddhism.    And  moreover 


®  The  Genji  Monogatari  was  written  in  the  year  A.  D.  1004, 
**  Things  Japanese,"  p.  269.  It  quite  deserves  the  sharp  judgment 
here  given.  The  first  part  has  been  translated  into  English  by  Snye- 
matsu  Kenchio.    The  Chokonka  and  Seishoki  are  Chinese  books. 
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he  sinned  throngh  last,  so  that  his  filthy  nnme  remains. 
Alas !  Thus  should  we  learn  how  dangerous  are  man's 
lusts. 


THE   DAIBUTSU    PENCE. 

What  I  ever  hate  is  the  conduct  of  Shigehira.  It  was 
not  a  disgrace  that  he  was  captured  by  the  enemy,  but  while 
imprisoned  at  Kamaknra  he  went  into  the  drinking  hall  and 
had  all  sorts  of  talk  with  the  dancing  girls.  When 
he  was  sent  to  Nara  he  asked  his  guardes  to  send 
him  his  beloved  concubine.  Surely  these  are  things  not 
to  be  done  by  a  man  !  It  was  most  miserable,  but  he 
felt  no  shame.  But  on  the  other  baud  he  felt  he  had 
committed  a  great  crime,  and  was  in  great  fear  because  in 
obedience  to  his  father  he  had  burned  the  Dai  Butsu  at 
Nara !  At  Kamakura  he  confessed  this  and  sought  the 
forgiveness  of  Yoritomo  ;  and  again,  when  at  Kyoto  he  met 
the  priest  Honen  he  mourned  over  it.  Such  repentance 
shows  a  heart  dark  beyond  all  belp.^ 

Later  on  Matsunaga  Danjo  also  burned  the  Nara  Dai 
Butsu,  and  so  strong  a  man  as  Nobunaga  thought  it  a  great 
crime.  So  when  Danjo  killed  his  lord  Miyoshi  Yoshinaga, 
and  the  Shogun  Nobunaga  put  these  crimes  together  to 
his  shame.  How  can  Buddhism  thus  deceive  the  heart 
of  man  ?  ^ 

But  in  the  period  Kambun  (A.D.  1661-1673)  Matsu- 
daira  Idzu  no  Kami  Nobiitsuna  was  in  power  and  broke  up 
the  metal  of  the  Nara  images  which  had  been  honoured  for 
a  thousand  years  and  turned  Dai  Butsu  into  pence,  a  great 
profit  to  the  empire  quite  unparallelled.  His  strong  wisdom 
was  unique.     With  the  advance  of  civilization  since  the  estab- 


'  Shigehira  was  a  Taira  Kuge.  Honen  was  the  instructor  of  the 
founder  of  the  Hon-gwan-ji  sect  Shinran  Shonin.  Danjo  became 
Nobunaga's  follower,  after  he  had  committed  these  crimes. 
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lishment  of  the  Tokugawa  rule  such  men  frequently  appear. 
Should  men  like  Shigehira  hear  of  such  deeds  they  would 
die  of  astonishment.  All  of  Idzu  no  Kami's  Government 
was  good,  but  three  things  are  preeminent :  his  forbidding 
retainers  to  die  with  their  lords,  his  stopping  the  custom  of 
sending  hostages  to  the  Shoguu  and  his  conversion  of  the 
Dai  Butsu  into  pence.  By  the  first,  an  evil  to  future 
generations  was  prevented ;  by  the  second,  sorrow  was 
averted  in  all  the  provinces  ;  and  by  the  third  a  great  error 
was  corrected,  an  inheritance  for  future  ages. 

There  were  many  such  men  in  power,  and  their  bless- 
ing comes  to  us  in  this  continued  peace.  But  Idzu  no 
Kami  was  first  among  them  all.  He  was  sent  to  fight  at 
Amakusa,io  and  after  his  victory  he  returned  to  Edoand  went 
in  to  see  the  Shogun  just  as  he  was  in  travelling  array.  As 
he  entered,  all  congratulated  him  ;  and  in  the  ante-room  was 
%  Shinzacmon,  to  whom  Idzu  no  Kami  remarked  as  he  passed 
through,  "  I  have  something  to  say  to  you  when  I  return." 
So  when  he  returned  from  his  audience  in  the  midst  of  a 
great  crowd  he  said  to  Shinzaemon,  '*  It  was  determined 
that  the  great  bell  at  my  headquarters  should  give  the  signal 
for  the  gathering  of  the  daimyo  for  th(5  attack.  But  I 
thought  to  myself,  *  Suppose  some  fool  or  some  rebel  should 
strike  the  bell  to-night  !'  so  I  had  the  beam  taken  away  and 
brought  to  my  side.  But  then  I  thought  *  the  bell  can  still 
be  struck  by  something  else,'  so  I  had  it  wholly  taken  down 
and  wrapped  in  a  bags.  As  it  turned  out  the  rebels  began 
the  fight  unexpectedly,  and  there  was  not  time  to  get  off  the 
bags  and  hang  the  bell  ;  so  we  were  obliged  to  fight  and 
whip  them  without  its  aid.  Then  I  remembered  your 
words,  *  Be  not  over  careful,'  and  thought  this  an  excellent 
illustration."  Though  it  was  said  in  jest,  yet  he  had  not 
forgotten  the  word.  An  ordinary  man  would  have  had  no 
thought  at  such  a  time  for  this.  But  Idzu  no  Kami  showed 
the  greatness  of  his  heart  by  telling  his  mistake  before  them 
^^  Auiakusa, — the  war  againt  the  Christians.     Keiu.  p.  308. 
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liU.  Thnt  is  true  wisdom.  But  men  who  desire  authority 
and  ootward  ornament  are  indeed  very  low,  like  frogs  in  a 
well. 

YASUTOKI'S    UNSELFISHNESS. 

From  the  beginning  of  the  Kamakura  regime  Hoj6 
Yasutoki  was  the  best  of  all  the  men  of  these  times. ^^  Few 
can  be  compared  with  him.  He  once  said  to  Mioe  of 
Togano,  **  I  am  unequal  to  this  great  task  of  Government. 
How  shall  I  cause  strife  to  cease  among  the  people  ?  "  Mioe 
replied,  **  Be  unselfish."  **  But,"  said  Yasutoki,  *'  will 
the  people  be  unselfish  too  if  I  am  so?"  And  the  priest 
replied,  **  No  matter  about  the  people  !  Try  it  and  see  !" 
So  Yasutoki beUeved  him,  and  when  his  father  Yoshitoki  died, 
gave  the  inheritance  to  his  younger  brother  and  kept  just 
enough  for  his  needs.  '  His  mother  remoustratcd  with  him, 
saying.  **  You  have  not  kept  enough  ;"  he  replied,  "  I  in- 
herit the  government.  I  have  enough.  I  wish  my  bro- 
thers to  be  rich."  She  greatly  admired  him,  and  as  time 
passed  nil  of  his  relatives  came  to  be  on  the  best  of  terms 
and  all  Kamakura  admiringly  followed  their  exjimple.  Mioe 
was  a  priest,  but  his  words  agree  with  the  reply  that  Con- 
fucius made  to  Kikoshi, — **If  you  covet  not  they  will  steal 
though  theft  be  praised."  ^^  And  the  government  of  Yasutoki 
shows  that  the  words  of  the  Sage  are  true. 

While  Yasutoki  was  in  power  he  went  every  day  to  the 
office  and  laboured  hard  all  day.  He  had  a  patient  regard 
for  the  chief  officials  and  was  wise  and  impartial  in  his 
judgments,  as  is  related  in  the  Adzuma  Kagami.     liong  ago 


"  The  Hojo  family  succeeded  Yoritomo  as  the  real  rulers  of  Japan. 
They  were  the  Regents  of  Kuraukura,  ruling  in  the  name  of  the 
•*  Puppet  Shdgun "  for  120  years.  *'  Takatoki,  the  last  of  the 
line,  became  Begent  at  the  age  of  nine."  The  H(~)jd  family  was 
overthrown  by  Ashikaga  Taka-uji  and  Nitta  Yoshisada,  A.  I).  1H8-4. 
Satow  and  Hawes's  "  Handbook,"  pp.  54-55. 

"  Kikoshi  was  troubled  by  the  nmny  thieves  in  his  dominions. 
Analests  XII :  XVIII. 
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an  old  scholar  told  me  this  story  of  him  :  One  day  when 
hearing  a  case,  while  accuser  and  accused  were  face  to  face» 
the  accuser  suddenly  said,  **  I  had  thought  my  cause 
good  and  so  entered  complaint.  Now  I  see  my  error  and 
will  not  add  a  word."  There  he  stopped  and  Yasutoki  in 
great  admiration  said,  *'  You  are  heaten  in  your  case  but 
you  are  victorious  in  reason.  I  have  heard  many  cases,  but 
never  before  have  I  seen  a  man  thus  yield  to  reason.  If  I 
do  not  reward  you  whom  shall  I  reward  ?'*  So  he  gave  him 
a  very  special  reward. 

So  it  was  that  quarrels  gradually  ceased  and  the  judges 
had  leisure.  I  have  forgotten  in  what  monogatari  this  is, 
but  it  illustrates  Yasutoki's  justice,  benevolence  and  truth. 
His  work  benefited  his  son  and  extended  to  future  genera- 
tions as  they  imitated  his  virtue  and  accepted  what  he  had 
accomplished.  Thus  it  was  that  Kamakura  won  the  a£fec- 
tions  of  the  people. 

Men  think  Tokiyori  wiser,  but  I  do  not  agree.  He  soon 
gave  up  his  high  rank,  became  a  priest,  liked  quiet  walks 
and  thus  saw  the  condition  of  the  people.  That  seems 
admirable  to  those  who  do  not  know  reason.  He  should  not 
have  deserted  his  post  for  the  sake  of  the  quiet  of  a  temple. 
A  born  ruler  should  not  thus  injure  virtue  and  lose  the 
Government.  His  plan  was  petty,  and  **  dark  at  a  distance.*' 
Neither  he  nor  any  other  at  Kamakura  at  all  equalled  Yasu- 
toki. AVhen  the  Hojo  rule  began,  many  men  of  parts 
gathered  at  Kamakura,  but  they  were  men  of  mere 
strength  and  bravery,  without  knowledge  or  wisdom. 
Shigetada  is  preeminent  among  them,  fur  when  falsely  ac- 
cused he  refused  to  take  an  oath,  saying,  **  I  have  never  lied, 
and  why  should  I  take  an  oath  ?'*  So  Yoritomo  forgave 
him,  but  he  was  killed  by  the  Hoj6  and  died  most  purely. 
The  crimes  of  Tokimasa  and  Yoshitoki  were  against  both 
men  and  Heaven  and  death  were  an  insufficient  punishment. 
Were  it  not  for  Yasutoki  the  Hojo  had  been  destroyed  before 
the  time  of  Takatoki. 
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VOLUME  V.  SINCERITY. 


THE  MOON  THE  MEMENTO  OF  THE  GENERATIONS. 

When  the  year  was  more  than  half  gone  and  the  autniuu 
scenery  was  come,  the  cool  wind  piercing  the  body,  after 
long  absence  the  friends  gathered  again  at  the  house  of  the 
Old  Man.  They  made  the  customary  inquiries  and  were 
taking  leave  when  he  stopped  them  saying, — **  The  moon  is 
very  fine  to-night.  Do  not  go.  Stop  awhile  and  have  some 
wine."  So  obediently  they  all  sat  down.  And  as  the  talk 
went  on  the  people  of  the  house  set  out  food  and  wiue,  and 
the  guests  soon  felt  the  influence  of  the  wine  and  became  in- 
teresting. One  with  his  cup  in  his  hand  recited  a  verse 
of  Rihaku^  in  praise  of  the  moon,  another  capped  it,  and  a 
third  continued  and  a  fourth,  and  last  of  all  the  Old  Man  ; — 
"  The  men  of  to-day  see  not  the  moon  of  long  ago  :  The 
moon  of  to-day  shines  not  upon  the  men  of  long  ago  :  The 
men  of  to-day  and  the  men  of  long  ago,  Are  like  the  flowing 
water.  All  are  alike  as  they  see  the  moon,  With  verse  and 
wine  their  one  desire  is  that,  'J'he  ^foon  jsliiue  long  upon 
the  metal  cask  ;"  so  he  made  an  end  of  it.  But  the  drinking 
went  on,  and  as  they  drank  still  more  until  the  mountains 
seemed  to  fall,  the  Old  Man  continued : 

You  all  unite  in  praising  the  moon  in  verse  and  my 
heart  is  comforted  us  I  see  it.  An  emotion  that  coases  not 
arises,  for  the  moon  is  the  ccmifort  of  old  aj^o.  I  have  many 
thoughts,  and  will  give  you  one  of  them.  When  a  chihl  I  was 
once  sitting  alone  in  the  corner  at  the  wine  drinking  on  the 
fifteenth  of  the  eighth  month  when  a  samurai,  who  was  wholly 
ilHterate,  looked  long  at  the  moon  and  asked, — '*  How  wide 


1  liihaku,  ft  famous  port  of  the  To  «lynasty  in  China. 
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is  it  ?'*  Then  another  like  him  said,  **  It  is  cut  o£f  from  some* 
thing.  How  deep  is  it  ?'*  All  who  heard  it  ate  their  tongaes, 
and  even  as  a  child  I  thought  it  ahsurd.  But  really, 
are  most  men  so  different,  as  they  praise  the  moon  for  its 
clear  light  and  love  its  pure  reflection  and  meet  together  to 
eat,  drink  and  sing  ?  And  the  poets  ornament  their  verses  as 
they  see  the  moon  and  labour  over  their  form,  and  yet  after 
all,  aesthetic  as  it  all  seems,  they  are  merely  amused  with 
the  appearance  of  the  moon  and  know  not  its  profound 
**  feeling.'' 

What  I  said  of  **  the  emotion  that  ceases  not "  refers  to 
the  love  of  the  ancients,  the  study  of  their  books  as  we  know 
their  hearts  and  the  pain  of  separation  from  the  world.  It 
is  the  moon  which  lights  generation  after  generation  and 
now  too  shines  in  the  sky.  So  may  we  call  it  the  Memento 
of  the  Generations.  As  we  look  upon  it  and  think  of  the 
things  of  old,  we  seem  to  see  the  reflection  of  the  forms  and 
faces  of  the  past.  Though  the  moon  says  not  a  word,  yet  it 
speaks.  If  we  have  forgotten,  then  it  recalls  the  ages  gone 
by.  This  verse  of  Rihaku  is  the  best  of  all  the  poetry  about 
the  moon,  for  it  lets  the  mere  appearance  go  and  unites  past 
and  present  in  one  spirit,  all  **  Are  like  the  flowing  water.** 
Yet  there  is  something  wanting,  for  it  does  not  speak  of 
waiting  for  the  coming  age,  and  this  is  supplied  in  the 
ancient  writing  called  So, — 

**  The  men  who  are  gone  come  not  to  me 
The  men  of  the  future  hear  me  not," 

and  as  I  read  it  my  admiration  know^s  no  bounds.  For  this 
is  Kushi's'-  thought :  *•  No  one  knows  me,  none  of  my  own 
generation  ;  and  the  men  of  the  past  who  were  one  in  heart 
with  me,  with  whom  I  would  speak,  are  beyond  my 
reach  ;  and  the  mon  of  the  coming  age  who  w^ill  be  of  like 


'^  Kushi,  the  author  of  the  couplet,  (Ku  Yuan)  was  a  minister 
who  committed  suicide,  about  B.  C,  314.     Mayers,  p.  107. 
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spirit,  hear  me  not  and  know  me  not."  So  is  it  with  every 
one  who  has  a  heart :  it  is  not  Kushi  only  who  thus  laments. 
I  too  see  the  moon  with  such  a  spirit  and  mourn.  The 
present  is  the  past  to  the  future,  and  in  that  age  some  one 
like  me  will  grieve  as  he  looks  upon  the  moon. 

TO    FORSAKE    THE    WORLD   BUT    NOT    ONE'S    SELF. 

When  the  celebrated  priest  Saigyo  went  on  pilgrimage 
through  the  east  he  came  to  Kamakura  and  went  with  others 
to  Tsnrugaoka.  There  Yoritomo  noticed  the  superiority  of 
his  company  and  called  him  to  his  house,  asked  him  of 
horsemanship,  archery  and  poetry.  Without  fear  of  the 
splendour  of  Yoritomo  or  of  the  presence  of  his  famous 
followers,  Saigy6  freely  uttered  his  opinions.  Yoritomo 
greatly  admired  him,  but  was  unable  to  detain  him  or  give 
him  anything  except  a  silver  cat,  and  this  Saigyo  threw 
to  the  children  in  the  street  as  he  went  away.  Nor  was  it 
known  whither  he  went. 

There  was,  at  that  time,  a  very  bad  priest  at  Takao 
named  Bungaku.  He  was  very  proud  of  his  power,  which 
was  given  him  at  Kamakura,  and  he  hated  Saigyo's  character 
and  said,  **  If  I  meet  him  I'll  insult  him  to  his  face." 
Once  Saigyo  came  to  Takao  and  Bungaku  asked  him  to 
spend  the  night  with  him,  full  of  joy  at  the  opportunity. 
He  said  to  his  followers,  *'  See  !  When  he  comes  I'll 
strike  him  !"  and  waited  with  clenched  fist.  All  were  in 
troubled  suspense,  but  when  Saigyo  came  Bungaku's  courage 
failed  and  he  greeted  him  respectfully.  So,  afterwards,  the 
followers  said  to  Bungaku,  "  Why  did  you  not  strike 
Saigyo?"  But  Bungaku  replied,  **  See  the  spirit  of  his 
face  !  He  should  strike  me  !  "  How  apparent  was  Saigyo's 
high  pure  character  and  wonderful  spirit !  Our  only  grief 
is  that  Confucianism  was  not  yet  made  known  to  the  world 
and  so  even  such  a  man  knew  not  the  truth.  With  a  clear 
pure  character,  he  disliked  the  ways  of  the  world  and  be- 
came a  priest.     Truly  that  was  lamentable  ! 
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To  forsake  pArent  and  lord  that  one  may  save  himself 
by  becoming  a  priest  is  indeed  to  forsake  the  world ;  bat 
instead  of  parent  and  lord  it  is  not  to  forsake  one^s  self. 
Unless  we  forsake  our  self  we  forsake  not  the  world.  The 
desire  for  fame  and  gain  in  the  world,  and  the  forsaking  of 
the  world  in  the  hope  of  paradise,  these  di£fer  as  the  pure 
and  the  impure,  yet  both  alike  are  from  the  desire  for  one*s 
own  happiness.  Buddhism  regards  our  human  relationships 
as  **  borrowed  "  and  so  teaches  that  parent  nnd  lord  may  be 
forsaken.  Not  so  !  If  we  are  to  desert  anything,  first  cast 
away  reputation,  gain  and  pleasure  !  Then  there  will  be  no 
need  to  flee  the  world.  But  in  the  celebrated  doctrine  there 
is  place  for  natural  pleasure.  It  is  not  necessary  to  forsake 
the  human  relationships  ur  anything.  But  to  forsake  these 
through  the  desire  tor  paradise  is  a  shameful  exhibition  of 
the  craving  for  happiness. 

There  was  once  a  woman  who  was  ready  to  die  of  grief 
because  of  the  death  of  her  husband,  and  she  refused  to  be 
comforted.  But  the  priest  reproved  her  :  **  You  may  well 
love  your  hubband ;  Buddhism  does  not  interfere  with  that, 
for  it  is  most  natural.  But  separated  from  him,  witli  the 
marriage  tie  cut,  iu  lonliuess  aud  for  yourself  to  grieve,  that 
is  selfishness.  It  is  a  great  iucrease  of  guilt.  Consider 
this  doctrine  as  you  weep."  So  she  repented  aud  stopped 
her  grief.  It  was  wise  advice,  but  the  priest  did  not  con- 
sider how  it  applied  to  liimseU.  From  of  old  all,  high  and 
low,  men  and  women,  who  have  clung  to  Buddhism  have 
found  the  sole  origin  for  faith  in  regard  for  their  own  happi- 
ness. Even  the  wise  among  them  have  not  the  wisdom  of 
this  woman.  How  have  countless  generations  wasted  tlieir 
precious  bodies  !  Aud  tlie  future  too  will  show  like  waste  ! 
My  grief  1  have  put  into  this  verse  : 

"  For  an  hundred  generations  the  universe  flows  on  ; 
Literature  aud  the  *  Way '  are  now  destroyed,  Our 
thoughts  are  sad  ;  Who  knows  '?  Above  the  heavens  just  the 
one  round  moon,  Long  shines  upon  the  lasting  grief  of  man. 
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The  Way  of  truth  is  cast  away  I  With  whom  then  shall  I 
speak  ?  False  principles  and  new  heresies  come  forth  day 
by  day ;  The  clear  moon  knows  the  grief  of  a  thousand 
generations,  And  kindly  shines  upon  the  old  white  head.'' 

The  guests  together  repeated  the  verse,  and  just  then 
the  moon  sank  in  the  west  and  the  morning  broke  ;  and  all 
went  home. 


ECONOMY. 

To  the  samurai  first  of  all  is  righteousness,  next  life,. 
then  silver  and  gold.  These  last  are  of  value,  but  some  put 
them  in  the  place  of  righteousness  !  But  to  the  samurai 
even  Ufe  is  as  dirt  compared  to  righteousness. 

Until  the  middle  part  of  the  middle  ages  customs  were 
comparatively  pure  though  not  really  righteous.  Corrup- 
tion has  come  only  during  this  period  of  government  by  the 
samurai.  A  maid  servant  in  China  was  made  ill  with 
astonishment  and  fled  home  in  dismay  when  she  saw  ber 
mistress,  soroban  in  hand,  arguing  prices  and  values.  So 
was  it  once  with  the  samurai.  They  knew  nothing  of  trade, 
were  economical  and  content. 

An  old  man  told  me  this  story  of  Hine  Bichu  no  Kami. 
When  he  went  to  Korea  he  borrowed  money  for  his  expenses 
and  on  his  return  sent  to  return  it.  His  creditor,  Kuroda 
Josui,  directed  the  servants  to  take  off  the  flesh  from  some 
tai  which  had  been  sent  iu  as  a  present  and  to  make  soup 
of  the  bones  for  his  guests.  As  this  severe  ecouomy  was 
observed,  the  guests  were  filled  with  apprehension  as  to  the 
probable  demand  for  high  interest  on  the  loan.  But  after 
the  wine  when  they  oflered  to  make  payment  Kuroda  Josui 
would  not  take  the  principal.  He  was  economical  beyond 
expression,  even  with  his  fish  tbat  had  been  given  him,  even 
in  the  feasting  of  his  friends,  but  did  not  hesitate  to  give  an 
hundred  silver  pieces  when  his  friend  had  need.     Tbat  is  an 

Y«l.  Kx-0 
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admirable  illustration  of  the  character  of  the  samurai  of 
those  days,  simple  and  economical,  yet  unforgetful  of  righte- 
ousness and  strong  of  heart. 

Even  in  the  days  of  my  youth  young  folks  never  men- 
tioned the  price  of  any  thing ;  and  their  faces  reddened  if 
the  talk  was  of  women.  Their  joy  was  in  talk  of  battles 
and  of  plans  for  war.  And  they  studied  how  parents  and 
lords  should  be  obeyed  and  the  duty  of  samurai.  But 
nowadays  the  young  men  talk  of  loss  and  gain,  of  dancing 
girls  and  harlots  and  gross  pleasures.  It  is  a  complete 
change  from  the  customs  of  fifty  or  sixty  years  ago.  In 
those  days  I  had  a  friend  Kurando,  whose  father  was  a 
Kaga  samurai  named  Aochi  Unimi.  Aochi  said  to  his 
son,  **  There  is  such  a  thing  as  trade.  See  that  you 
know  nothing  of  it.  In  trade  the  profit  should  always 
be  on  the  other  side.  It  difi'ers  from  *  go '  in  that  if 
we  win  there  is  no  peace  in  the  victory.*'  But  now,  men 
greatly  rejoice  if  they  make  a  profit  by  exchange.  ,  To  be 
proud  of  buying  high  priced  articles  cheap  is  the  good 
ortune  of  merchants,  but  should  be  unknown  to  samurai. 
Let  it  not  be  even  so  much  as  mentioned.  I  remember  the 
remarks  of  Arai  Chikugo  no  Kami  some  years  ago  : — Call  no 
man  stingy.  If  one  is  stingy  of  money  still  more  will  he  be 
stingy  of  life.  Stinginess  is  another  name  for  cowardice." 
So  he  spoke  as  he  expounded  the  books  before  the  Shogun. 
It  is  the  truth.  And  samurai  must  have  a  care  of  their 
words  and  are  not  to  speak  of  avarice,  cowardice  or  lust. 


Nor  must  we  waste  our  time.  **  Strength  comes  not 
twice.  A  day  is  not  twice  to-morrow.  At  the  time  for  labour 
we  must  toil.  Years  and  months  wait  not  for  man."  Born 
with  a  love  for  learning,  let  us  not  think  that  the  age  is 
without  virtue  and  the  future  without  reputation,  and  that 
we  perish  as  the  trees  and  grass.  Strive  dilligently  every- 
day.    There  was  a  Kaga  man  who  was  fond  of  the  aestbeti- 
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cism  of  Rikiyu^  and  practiced  the  tea  ceremouies  assidaously. 
'When  ordered  to  Edo  he  took  his  outfit  with  him  and  even 
in  the  inns  hung  up  his  kettle  and  made  his  tea.  His  asso- 
ciates remonstrated, — **  Much  as  you  like  your  tea,  do  take 
a  vacation  vehile  en  route,**  But  he  replied, — **  A  day  en 
route  is  no  other ;  it  too  is  one  of  the  days  of  my  life  !  So 
it  is  not  a  day  for  omitting  my  ceremonious  tea."  He  made 
no  difference  nor  stopped  a  day. 

So  must  scholars  set  their  purpose  on  the  *•  Way.**  It 
is  not  to  be  forsaken  at  all,  and  there  is  in  all  the  life  no  day 
that  is  not  for  its  practice.  Going  or  coming,  there  is  no 
place  without  it.  We  should  not  be  in  haste,  lest  we  soon 
give  it  up.  Not  in  haste  and  not  in  sloth  must  we  ever 
purse  the  **  Way.** 

A    WORD   FOB   THE    OPENING    YEAR.    CONCLUSION. 

Swiftly  the  days  and  months  pass  by.  Day  by  day  in- 
creases the  disease,  old  age,  and  labour  is  of  no  avail.  It 
is  the  seventy-fifth  year,  and  not  so  long  bad  the  Old  Man 
hoped  to  live  with  the  billows  of  old  age  rolling  on.  Ho 
was  paraly sized  too,  so  that  hand  and  foot  were  not  easily 
moved  and  with  difficulty  could  he  get  up  or  down.  For 
three  years  the  spring  beauty  of  the  garden  had  not  been 
seen,  but  the  voice  of  the  uguisu  from  the  tree- top  came  to 
his  bed  awakening  him  from  his  lingering  dreams.  Patiently 
did  he  remember  the  past  as  the  perfume  of  the  plum 
blossoms  visited  his  pillow. 

How  blessed  was  he  then  that  from  his  youth  he  had 
seen  through  the  windows  of  philosophy  the  value  of  the 
passing  years  ;  that  he  had  followed  Tei-Shu  and  sought  the 
manners  of  the  Sages ;  that  he  had  admired  the  literary 
style  of  Kantaishi  and  Oyoshu  *  and  had  learned  haltingly  to 
walk  the  "  Way.*'     "What  consolation  was  this  for  his  aged 

3  "The  Chrysanthemum,"  Vol.,  II.,  No.  5,  pp.  198-200. 
*  OyOsliu,  Ou-Yang  Siu,  celebrated  among  the  formost  scholars 
and  statesmen  of  the  Sung  dynasty,     d.  1017  A.  D.  Mayers,  p.  105. 
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wnkefuluess  !  Through  so  mnuy  mouths  and  years  well  had 
he  considered  the  passing,  changing  world,  with  its  aUernat- 
ing  adversity  and  prosperity,  its  hloom  and  decay.  Are 
they  all  dreams  and  visions,  **  the  clouds  that  float  above 
the  earth  "?  Fortune  and  misfortune  are  twisted  together 
like  the  strands  of  a  rope. 

Among  it  all  only  the  •*  Way  "  of  the  Sages  stands  with 
Heaven  and  Earth.  Past  and  present  it  only  changes  not. 
Men  should  wonder  at  it  and  praise.  But  the  world  knows 
it  not.  Men  are  in  darkness  as  to  righteousness,  though  wise 
in  gain  and  lust.  The  "  Way  "  is  forsaken  and  customs 
deteriorate.  Alas  !  Alas  !  but  my  low  rank  and  feeble  powers 
could  not  reform  the  customs  or  restore  the  doctrine  ;  as 
well  might  a  gnat  move  a  tree  or  one  dip  out  the  ocean  with 
a  shell.  Yet  is  it  our  duty  as  scholars  to  grieve  over  the 
world  and  reform  the  people.  We  cannot  give  this  task  to 
others.  Why  should  aged  teachers  and  men  who  are  accounted 
scholars  desire  false  doctrines,  mix  them  with  the  truth  and 
thus  transform  the  **  Way  "  of  righteousness  and  virtue  ? 

I  cannot  agree  to  that.  They  work  and  argue,  please 
the  vulgar  and  go  with  the  times.  Deplorable  I  As  has  bet  n 
said  of  old, — '*  A  corrupt  learning  that  flatters  the  world." 
Let  it  be  so  !  Let  customs  change  !  I  alone  will  follow  the 
**  way  "  of  benevolence  and  righteousness  nor  lose  the  pat- 
tern I  have  learned  !  This  is  the  sign  of  the  scholar  who 
honours  the  **  Way."  In  the  New  Year  when  men  bless 
themselves  with  good  wishes  for  a  thousand  worlds,  I  will  set 
my  heart  on  the  **  Way"  of  the  five  virtues  only  and  will 
change  not.  This  I  think  the  rightful  cause  for  congra- 
tulations.    So  I  write, — 

This  spring  too  I  go  unchanged 

Five  times  more  than  seventy  seeking  the  "  Way." 

This  year  I  have  been  busy,  from  spring  to  autumn, 
collecting  and  writing  my  various  talks  with  my  dis- 
ciples. I  finished  it  in  the  autumn,  and  though  it  is  as  worth- 
less as  the  refuse  gathered  by  fishermen,  yet  if  transmitted 
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to  oar  company  it  may  be  one-ten-thonsandtb  help  to  tbose 
Yfho  study  themselves.  So  at  the  end  I  wrote  my  New 
Year's  verse,  euding  yet  begiuniug,  and  tbus  reveal  au  eud- 
Icss  heart. 

Kyo-bo  Jin-sbi  no  Tosbi,  Fuyu  Jugatsu  (Winter,  De- 
cember 1729).     (signed)  Kyuso. 


(184) 


NOTE  ON  JAPANESE  SCHOOLS  OF 

PHILOSOPHY. 


By  T.  Haga. 
[Read  9th  March,  1892,] 

In  the  introduction  to  his  paper,  entitled  A  Japanese 
PhilosopJwr,  and  read  before  the  Society,  January  20th, 
Dr.  Knox  states  that  with  the  exception  of  a  small 
school  which  follows  Oyomei,  Japanese  Philosophy  is  that 
of  Shushi.  The  correctness  of  this  view  of  the  matter  is 
quite  inadmissible.  Of  the  opponents  of  the  Tei-Shu  philo- 
sophy I  will  mention  a  few,  just  as  they  come  to  mind : 
Jinsai,  Sorai,  Togai,  Shuntai,  Kinjo,  Riken,  Nammei.  I 
cannot  remember  them  all.  In  the  writings  of  these  men 
he  will  find  the  fundamental  ideas,  set,  jin,  and  ?;ju7a*  (way), 
to  be  different  from  those  held  by  Shushi. 

Of  the  four  writers  selected  by  Dr.  Knox  as  followers 
of  the  orthodox  philosophy  in  this  country,  only  the  first 
and  last  can  be  said  to  belong  to  it,  and  of  these  the  first  is 
certainly  not  one  of  its  best  representatives.  Hakuseki, 
like  Kyuso,  the  subject  of  Dr.  Knox's  paper,  was  a  pupil  of 
Kinoshita  Junnan,  whose  views,  though  they  inclined  him  to 
the  Teishu  school,  wore  still  quite  liberal  and  somewhat 
affected  by  the  older  learning,  and  Hakuseki  became  even  more 
liberal  than  his  master. 

Yamazaki  Ansai  was  indeed  an  '  orthodoxist,'  narrow- 
minded  and  violent  in  his  opposition  to  those  who  did  not 
accept  Shushi's  doctrin  es . 
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The  other  two  names  in  Dr.  Knox's  list,  have  just  been 
mentioned  by  me  as  among  the  opponents  of  the  *  orthodox ' 
philosophy,  and  so  far  were  they  from  adopting  Shushi*s 
views,  that  they  became  the  founders  of  the  Kor/aku  school, 
or  school  of  Ancient  Learning.  Jinsai  was  the  first  who 
systematically  opposed  the  teaching  of  the  Teishu  school. 
His  followers,  including  his  distinguished  son,  Togai,  exer- 
cised great  influence.  Sorai  came  a  little  later,  and  was 
equally  opposed  to  Shushi,  whom  he  wrote  against  very 
strongly  and  described  as  being  a  Buddhist.  He  spoke  of 
Shurenki,  Teishi,  Shushi,  and  others  as  founders  of  the  ri 
school,  riffakiisJia,  and  also  referred  to  them  as  So-ju  {So 
dynasty  school  men).  His  particular  school  surpassed  that 
of  Jinsai  in  the  production  of  well-known  men,  Shuntai, 
Nankwaku,  and  many  others. 

It  would  be  a  task  beyond  my  powers  to  discuss  fully 
and  clearly  the  philosophy  of  the  Teishu,  Oyomei,  and  other 
schools.  Indeed,  it  seems  impossible  to  find  English  words 
at  all  equivalent  to  many  of  those  in  use  in  Chinese  and 
Japanese  philosophy.  A  word  which  to  some  degree  seems 
to  suit  in  one  case,  is  found  to  be  wrong  when  fitted  to 
another.  I  can  therefore  only  attempt  to  indicate  some  of 
the  radical  differences  between  the  Teishu  and  Kogaku 
Schools,  the  latter  as  represented  by  Jinsai  and  Sorai, 
although  these  two  differ  among  themselves. 

Throughout  the  philosophy  of  Shushi  there  are  the 
conceptions  ri  and  ki.  They  are  themselves  self-existences, 
and  are  concerned  in  the  formation  of  all  things  and  are  present 
in  all  things.  It  may  perhaps  be  nearly  correct  to  say  that 
ri  is  the  source  of  law  and  order,  and  ki  is  the  source  ot 
natural  existence.  Bi  we  are  told  is  the  perfection  of  Hea- 
ven. It  is  in  inanimate  things  as  well  as  in  man,  and 
pervades  all  space.  Ki,  from  its  twofold  character,  is  also 
called  in-yo,  and  from  its  fivefold  character,  (jo-fjyo.  The 
conception  ot  in  and  yo  is  that  of  duality,  involving  comple- 
mentary or  equivalent  opposition  of  parts  of  one  thing.     It 
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may  be,  and  has  been,  compared  with  many  states  of  such 
opposition  between  similars,  and  among  others  therefore, 
with  opposition  of  sex,  but  this  has  been  brought  out  more 
strongly  in  translations  than  it  usually  exists  in  the  original. 
Association  of  positive  and  neijaiive  {polantj/),  as  used  so 
largely  in  certain  sciences,  is  all  that  is  meant  by  in-yo.  As 
go-fjyOj  the  five  divisions  of  Id  are  manifested  in  the  categories, 
tcoodyjiie,  earthy  metal,  water. 

Animals  and  things  get  only  portions  of  n*,  but  man 
receives  ri  in  full  amount,  and  this  becomes  in  him,  sei^  his 
real  nature.  He  has  thus  "within  him  the  perfect  mirror  of 
Heaven  and  perfect  understanding.  There  is  no  difference  in 
this  respect  between  a  neijin  or  a  perfect  man  and  an  ordinary 
person.  To  both,  ri  is  given  uniformly.  But  At,  from 
which  is  derived  his  form  and  material  existence,  and  which 
constitutes  his  kishitsu,  is  different  in  quality  in  different 
men,  and  is  sometimes  clear  and  sometimes  dull.  He  has 
thus  a  certain  capacity  due  to  hi  or  hishitsv,  such  as 
being  intelligent  or  stupid,  weak  or  strong ;  this  is  called 
kirin.  Sei  or  man's  real  nature,  although  originally  n  itself 
when  it  comes  to  reside  in  man,  that  is,  in  his  Idnhititu^ 
becomes  affected  or  modified  by  his  kirin ,  or  capacity  through 
ki.  Thus  a  second  nature  is  formed  out  of  ri  or  the  original 
sei,  modified  or  affected  by  kishitsu,  and  this  second  nature 
is  called  kiMtsu  no  sei.  He  has  thus  his  second  nature 
called  kishitsu  no  sei  through  which  he  acts  well  or  ill. 
When  a  man  does  evil,  that  is  the  result  of  his  kiiin  covering 
or  interfering  with  sei,  his  original  nature,  and  this  action 
of  his  kinn  is  called  kishitsu  no  hei  (cover)  or  kirin  no  kaka* 
tcari  (interference  or  hindrance  by  kiHn  with  the  original 
lei,  honnen  no  sei,  or  tenchi  no  sei).  By  this  interference  of 
Jdmi,  sei  or  the  original  nature  of  man  becomes  clouded,  as 
a  mirror.  Kemove  this  corruption  {kishitsu  no  hei)  and  the 
honnen  no  sei  recovers  its  brightness,  and  man  is  perfect 
and  can  understand  all  nature. 

Thus  it  will  be  seen  that  although  the  Teishu  school 
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divide  sei  into  kishitsu  no  sei  and  h&twen  no  teif  these  axe 
both  originally  from  rt,  and  this  division  can  not  be  logically 
maintained  in  detailed  application. 

In  this  school,  sei,  fundamental  nature  of  man,  is  ;i  itself, 
and  in  it  the  H  of  benevolence,  righteousness,  etc., — jin,  /yt, 
rei,  chi,  are  naturally  found.  111,  sei,  and  michiy  (*  way  *) 
are  the  same  entity  in  different  aspects,  and  it  is  called  ri 
when  spoken  of  as  the  order  or  law  which  pervades  the 
universe,  and  luichi  (*  way ')  when  looked  on  as  what 
man  and  all  things  must  pursue.  Jin  iji,  rei,  chi  are 
natural  functions  or  parts  oisei.  Benevolence,  righteousness, 
propriety  of  conduct,  understanding,  are  not  themselves  jin, 
(fiy  rei,  chi,  but  the  ri  underlying  them.  "When  benevolence 
is  felt,  that  is  what  is  called  yo,  the  application  of  j/// ;  while 
something  prior  to  this  feeling,  when  there  is  nothing  yet 
felt,  is  called  tai,  the  substance  of  jin.  This  is  already 
natural  to  sfi.  Benevolence  manifested  in  action  is  called 
the  hodohonhi  oijiti. 

Notwithstanding  the  distinctness  marked  out  between 
sei  (n)  and  ki,  the  Teishu  school  make  use,  when  explaining 
the  Ancient  Classics,  of  the  term  kisJnUu  no  sei  for  the  nature 
ol  man,  sei,  as  aflfected  by  hi ;  and  have  then  to  use  the 
phrase,  honnen  no  sei,  to  express  the  pure  fundamental  nature 
of  man.  Again,  we  are  told  we  cannot  rightly  discuss  the 
sei  of  man  without  reference  to  the  /./,  nor  the  Id  of  man 
without  reference  to  the  sei.  Now  let  us  see  how  Jinsai 
handles  these  points. 

Jinsai  and  his  school  say  with  the  ancient  writers  that 
ki  constitutes  all  things,  somewhat  in  the  same  way  that  in 
Western  philosophy  matter  is  said  to  constitute  all  (material) 
things.  But  they  deny  that  there  is  anything,  any  self- 
existence  or  entity,  such  as  the  sei  of  the  Teishu  school. 
All  that  led  Shushi  to  invent  the  notion  of  the  existence  of 
sei  is  nothing  but  the  manifested  nature  of  things,  their 
dispositions,  powers,  qualities,  actions,  and  all  that  go  to 
constitute  their  existence.     Jinsai  makes  use  of  the  term 
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li,  but  only  with  its  common  signification  of  reason.  The 
sei  or  fundamental  nature  of  man  does  not  di£fer  much  from 
that  of  animals,  and  only  in  possessing  the  germ  of  goodness 
along  with  healthy  tendencies  or  impulses.  With  Jinsai,  sei 
being  merely  a  name  for  man's  nature,  jin^  gi,  rei,  chi,  be- 
come merely  names  for  the  several  phases  of  conduct  based 
on  the  possession  of  a  good  disposition — not  for  something 
self- existent,  and  already  present  before  the  mind  feels  its 
bent.  When  Mencius  said  man's  fundamental  nature  [set) 
is  good,  he  meant  no  more  than  that  it  is  his  nature  to  be 
well-disposed.  Without  training  men  do  good  deeds  through 
natural  disposition,  but  unless  cultivated  and  developed  this 
disposition  is  overcome  by  evil  passions  and  bad  surround- 
ings. It  is  in  the  nature  of  an  infant  to  love  its  parents. 
Without  premeditation,  and  from  good  disposition  only,  a 
man  hastens  to  the  rescue  of  a  child  that  has  fallen  into  a 
well.  That  is  to  say,  he  does  so  because  it  is  his  nature  to 
do  so,  not  because  of  the  presence  in  him  of  something 
Shushi  calls  ;/.  Such  a  disposition,  attended  to,  becomes 
universal  benevolence  or  love,  ji7i.  Shame  of  one's  self  in 
wrong  doing,  and  condemnation  of  it  in  others  are  the  out- 
come of  im  instinct  for  righteousness,  a  disposition  to  right- 
eousness, which  duly  cultivated  becomes  the  conduct,  gi. 
The  faculty  of  discriminating  between  right  and  wiong  is  the 
instinct  which  urges  to  wisdom. 

Jinsai  finds  strange  confusion  in  Shushi's  distinction 
between  kiMtsii  no  .sei  and  honncn  no  sei  when  applied  to  the 
ancient  classics,  because  in  his  version  of  the  meaning  of 
these  writings  he  gives  to  sei  one  or  the  other  of  these  signi- 
fications, just  as  it  suits  his  own  views,  and  not  because  of 
anything  to  be  found  in  the  classics  themselves. 

Men  of  the  Jinsai  school  argue  :  if  merely  by  repressing 
kirm  man  becomes  perfect,  this  should  lead  him  to  do  nothing 
but  contemplate  H,  be  composed,  and  meditate,  as  is  taught 
so  greatly  by  the  Teishu  school  to  be  the  means  of  restoring 
the  original  sei.     If  the  mere  removal  of  passion  from  the 
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heart  be  enough,  why  did  not  the  sefjins  give  up  all  their 
endeavours  to  teach  the  world  the  way,  instead  of  only 
counselling  men  to  resist  their  passions?  If  a  man  can 
become  perfect  by  such  means,  why  have  there  been  so  few 
perfect  men  ?  Eflfort  in  this  direction  is  vain ;  we  must  try 
day  by  day  so  to  act  that  the  mind  gets  so  accustomed  to 
do  right  that  no  evil  can  affect  it.  When  we  have  trained 
ourselves  to  do  no  wrong,  even  to  gain  the  whole  world, 
then  only  can  we  be  fairly  said  to  be  perfect  men.  Not 
contemplation,  but  action  is  the  way.  The  way  is  by 
cultivating  and  encouraging  and  extending  the  natural  good 
tendencies. 

But  should  every  man  do  only  that  which  seems  right 
to  him,  great  mistakes  might  be  committed.  Hence,  in  order 
to  lead  men  to  perfection,  the  seijins  have,  in  the  classics, 
pointed  out  the  way — pointed  it  out,  not  invented  it — which 
is  to  follow  man's  natural  and  uncorrupted  disposition.  Thus 
the  *  way  *  which  in  the  Teishu  philosophy  is  r/,  is  a  reality 
of  man's  hfe,  and  not  some  silent  imperceptible  existence 
independent  of  his  actions,  and  outside  his  consciousness. 
To  consider  jin,  //i,  reiy  chi,  as  each  a  form  of  li,  is  like 
saying  that  the  fire  is  in  the  flint  and  steel,  or  the  sound 
in  the  bell. 

Although  to  a  certain  extent  there  are  a  few  men 
naturally  wise,  and  a  few  hopelessly  foolish,  the  perfect  man 
differs  from  the  ordinary  man  not  so  much  by  nature,  as 
through  habit  and  discipline  of  mind. 

To  Shushi's  doctrine  that  jin  is  the  ri  of  love,  existent 
before  it  is  felt,  the  yo  so  soon  as  it  is  felt,  and  the  hodokoshi, 
when  it  is  manifested  by  action,  Jinsai  objects  that  it  is 
dividing  jin  into  three  stages  and  giving  the  essential  part 
of  it,  the  real  action,  only  the  third  place.  Jin  lies  in  the 
action  itself. 

Go-ffifo  is  merely  the  invention  of  Tochujo  and  Yoyu, 
two  philosophers  of  the  Kan  dynasty. 

Man  by  nature  has  desire  for  many  things,   and  while 
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regulated  and  moderated  there  is  no  evil  in  it.  Good  aad 
evil  are  only  relative,  and  are  not  of  different  origin.  If  it  is 
^he  case  that  the  good  in  man  comes  of  sei^  and  the  evil  of 
kishiUUy  what  is  the  reason  that  hishiUu  is  bad  ?  It  must  be 
from  ri  (reason)  and  therefore  we  arc  to  conclude  that  n  is 
also  evil !  That  the  natural  tendency  is  good  is  only  a 
general  statement  of  the  fact  that  the  great  majority  of  men 
are  good,  or  possessed  of  a  good  disposition. 

From  the  above  summary  it  will  be  seen  how  Jinsai 
attacks  Shushi  at  many  points  essential  in  his  philosophy. 
NaturaUy,  there  must  be  agreement  between  them  on  some 
points. 

Sorai  teaches  that  man  is  bound  to  follow  Heavens' 
way.  Every  man,  however  mean,  has  some  function  to  per- 
form in  the  world  {ten  shohn)  appointed  by  Heaven,  and  it  is 
his  destiny  to  fulfil  it,  but  it  is  not  the  lot  of  the  multitude  to 
know  Heaven's  way  by  themselves.  Only  a  small  number 
of  wise  men  can  know  that,  and  then  only  through  the  seijins 
or  classics.  The  multitude  is  simply  to  follow  the  seijins, 
Cachings.  It  is  not  taught  or  expected  that  every  man 
should  become  a  neijin.  Some  are  only  fitted  to  be  common 
people  and  do  common  work  as  their  duty.  It  will  be  seen 
therefore  that  the  teaching  of  Sorai  is  more  of  the  nature  of 
a  religion  than  of  a  philosophy. 

With  Sorai  and  his  followers  the  discussion  of  sei  is 
quite  a  secondary  matter,  although  Sorai  holds  that  man  has 
no  more  tendency  to  good  or  to  follow  the  way  than  bas  a 
piece  of  wood  to  make  or  be  made  into  a  box  or  a  house. 
The  joiner  or  carpenter  can  use  wood  for  his  purpose,  because 
its  nature  fits  it  to  be  made  into  a  box  or  a  house.  But  it  is 
not  the  nature  of  wood  to  be  a  box  or  a  house.  The  leading 
idea  in  Sorai' s  philosophy  is  that  man  being  a  social  being, 
and  unable  to  live  isolated,  the  true  way  must  lie  not  only 
in  training  the  individual  mind  and  body  in  the  virtue  of  jin, 
but  must  also  include  the  way  to  promote  the  welfare  and 
order  of  the  world.     Hence  his  '  way  *  includes  the  different 
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institiitioiis  organised  by  the  ancient  seijins,  Qyo,  Shttn,  Uy 
To,  Bnnndf  Bu\c6,  Shttkd,  and  Kdshi\  who  were  appointed 
by  Heaven,  to  show  the  world  Heaven's  way.  These  institu- 
tions are  rei  (rules  of  social  conduct)  and  f/ahi  (music),  and 
serve  to  keep  people,  unconsciously  and  without  suffering, 
in  the  right  way.  Next  to  rei  and  tfaku  come  kei  (justice  and 
law)  and  sei  (government),  and  by  these  means  people  are 
kept  in  purity  of  thought  and  habit,  so  that  slowly  and 
without  being  conscious  of  it  they  act  all  according  to  the 
*  way  ',  and  finally  evil  thoughts  can  not  affect  them.  Jin  is 
indeed  the  greatest  and  most  important  virtue,  but  it  is  only 
one  out  of  many,  and  is  not  the  spring  of  all  other  virtues  as 
taught  in  the  Teishu  school.  Nor  is  it  the  whole  of  the  way. 
Ri  is  used  only  in  the  ordinary  sense  of  reason.  Sorai  does 
not  deny  that  there  may  be  something  like  r/,  but  if  there  is, 
it  is  altogether  arbitrary,  and  since  everybody  understands 
ri  and  *  way '  from  his  own  point  of  view,  it  can  be  of  no 
value  or  significance.  He  does  not  believe  in  (jo-gyo  although 
he  believes  in  in-yo.  It  is  vain  to  try  to  discipline  the  mind, 
he  says,  by  contemplation.  To  try  to  discipline  the  mind  by 
one's  own  mind  is  like  a  mad  man  trying  to  cure  himself  of 
insanity.  Discipline  from  without  is  the  supreme  thing,  and 
evil  thoughts  when  not  acted  upon  do  not  call  for  condemna- 
tion. 

Sorai  liked  to  write  in  the  peculiar  antiquated  style 
called  Kohunjiy  introduced  by  llihanryo  or  Riurin,  a  scholar 
of  the  Ming  djnaasty,  and  to  believe  that  by  this  means  he 
could  understand  the  true  signification  of  the  ancient  writings ; 
and  believed  that  then,  inspired  by  Heaven,  he  could 
make  out  the  simple  and  original  sense  of  these  writ- 
ings. His  **  Gakusokn,'*  or  rules  of  teaching  in  his  school, 
was  ^vritten  in  this  antiquated  style.  He  considered  that 
China  was  the  only  enlightened  country  and  the  only  one 
producing  seijins,  his  own  countrymen  he  regarded  as  little 
better  than  barbarians. 

He  thinks  that  the  saying  of  Mencius  that  sei,  man's 
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fundamental  nature,  is  good,  and  that  of  Shishi,  Confucius's 
grandson,  that  sei,  man*s  fundamental  nature  is  to  be  fol- 
lowed, were  written  merely  to  protect  Confucianism  from  the 
attacks  of  such  contemporary  writers  as  Roshi  (Laotse),  who 
declared  that  seijins  are  unnatural  beings  and  their  *way' 
unnatural.  These  words  were  written  in  controversy,  and 
are  not  to  be  taken  as  among  the  normal  expositions  of  the 
8eiji7it{. 

He  criticises  Shushi  for  making  the  way  nothing  but 
speculative  philosophy.  He  agrees  with  Jinsai  in  doing  away 
with  the  metaphysical  entities  (/t,  seij  etc.),  but  considers 
him  wrong  in  limiting  the  *  way '  tojhij  (ji,  rci^  <•/*/,  and  ko 
(filial  love),  tei  (brotherly  love),  and  in  not  going  beyond 
the  personal  virtues.  He  attacks  Jinsai  for  having  taken 
Confucius  apart  from  the  more  ancient  fieijius,  and  for 
having  made  his  tenets  to  be  merely  the  working  out  of  the 
personal  virtues,  since,  according  to  his  own  view%  Confucius 
is  the  exponent  of  the  way  of  Senno  (ancient  kings,  such  as 
Gyo,  Shun,  etc.)  To  him,  Shosho  or  Shokyo  (^coUection  o^ 
records  and  teachings  of  the  ancient  seijius),  and  Shi  or 
Shikyo  (a  collection  of  ancient  poems)  are  of  the  utmost 
importance,  although  he  ccmsiders  Shikyo  as  only  a  literary 
w^ork,  while  Shushi  treats  it  as  an  instrument  for  teaching 
morality.  In  Sorai's  view,  the  *  way  '  of  the  seijins  is  not  itself 
difficult  for  ordinary  people,  but  becomes  so  difficult  by  the 
introduction  of  discussions  about  sci,  and  the  substance  and 
applicaticm  oijin,  etc.,  that  all  the  world  gets  in  despair  of 
doing  good  at  all.  He  thinks  the  idea  of  modifying  one's 
kMrtsu  to  be  an  invention  of  the  Teishu  school,  and  does 
not  believe  in  ;/  as  existing  in  man's  nature. 

Jinsai  and  Sorai  are  classed  together  as  followers  of  the 
ancient  learning,  imd  they  agree  in  their  opposition  to  the 
Teishu  school,  but  it  will  be  seen  that  they  also  diflfer 
among  themselves  in  minor  points. 

Briefly  told,  the  position  of  Japanese  philosophy  is  about 
this.     The  Teishu  school  gained  influence  from  the  beginning 
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of  the  Tokugawa  rule.  lyeyasu  and  his  successors  were 
strong  supporters  of  the  Teishu  school.  But  with  the  rise 
of  the  Kogakii  school,  scholars  hegan  to  doubt  the  truth  of 
the  teachings  of  Teishu.  Although  not  publicly  declared  so, 
in  the  minds  of  many,  Shushi-ism  became  a  separate  doctrine 
from  the  tenets  of  Confucius,  and  many  attempts  were  made 
to  get  at  the  truth  directly  from  the  Classics.  If  the  ^v^itings 
of  scholars  generally  classed  among  the  orthodox  school  be 
carefrdly  examined,  the  number  of  those  who  accept  Shushi 
*n  all  things  will  be  found  to  be  much  less  than  appears  at 
first  sight.  Those  who  did  not  accept  all  the  doctrines  of 
Shushi,  but  freely  took  from  any  school,  were  popularly 
called  the  Sechiujaku  thinkers.  As  of  this  school,  the  names 
of  Nakai  Kiken  and  Ota  Kinjo  may  be  mentioned.  Some  few 
followed  what  is  called  the  I\.dshd(/aku  (critical  learning), 
but  this  school  was  very  insignificant,  and  cannot  compare 
with  the  critical  school  of  the  Chinese  scholars  under  the  pres- 
ent Manchurian  dynasty.  In  reality,  K6sh6(ja1m  is  a  method 
rather  than  a  philosophy.  The  rise  of  the  heterodox  school 
alarmed  the  Tokugawa  Government,  to  which  the  Teishu 
school,  as  that  to  which  lyeyasu  belonged,  stood  some- 
what in  the  position  of  an  Established  Church.  Matsu- 
daira  Raku-6,  the  Daimyo  of  Shirakawa,  who  became  First 
Minister,  was  strongly  inclined  to  *  orthodoxy,'  and  he 
promoted  Shiba  Ritsuzan,  Koga  Seiri,  and  others,  to  the 
post  of  *  Scholar  *  to  the  Shogun,  and  opened  courses  of 
lectures  at  Seido  in  Tokyo  to  the  public,  at  the  same  time 
prohibiting  as  heresy  all  other  learning  except  that  of  Shushi. 
This  pohtical  interference  had  some  effect.  Sato  Issai,  Yoshi- 
no  Kinryo,  Shionoya  Toin,  etc.,  succeeded,  and  had  many 
followers,  but  the  heterodox  school  continued  also  to  ])roduce 
many  distinguished  men.  Scattered  over  the  country,  some 
in  the  employ  of  daimyos,  many  orthodox  and  also  heterodox 
scholars  drew  students  from  all  parts  of  the  land,  and  were 
slowly  influencing  the  minds  of  those  of  the  Chinese  school. 
Among  many  teachers  who  lived  to  the  end  of  the  Tokugawa 
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period,  Yasui  Sokken  is  well  known.  He  is  one  of  the 
followers  of  the  old  learning.  Yamada  Hokoku,  whom  I 
have  mentioned  as  remembered  by  me  as  heterodox  among 
many  others,  leant  much  to  Oyomei.  He  also  lived  to  see  the 
fall  of  the  Tokugawa  government.  Whatever  may  have  been  the 
influence  of  Shushi's  teachings,  it  is  noteworthy  to  see  that 
nearly  all  the  followers  of  the  Chinese  philosophy  now  living 
or  recently  so,  when  they  have  freely  spoken  out  their  belief, 
have  proved  to  belong  to  the  mixed  school,  somewhat 
influenced  by  the  \vritings  of  the  Chinese  writers  of  the 
Manchuriaii  dynasty.  Few  only  seem  still  to  believe  in 
Shushi's  exposition  of  sei  and  ;/,  at  least  in  their  full  sense, 
especially  in  the  doctrines  of  two  classes  of  set,  namely 
honnen  no  svi  and  hhhitsu  no  sei. 

In  confirmation  of  what  I  have  said,  I  would  here  refer 
readers  of  Japanese  to  diff*erent  published  lectures  at  the 
Shibungakukwai,  the  earlier  parts. 

Something  similar  has  happened  in  China.  Since  the 
time  of  Shushi  down  to  the  latter  part  of  the  Ming  djuasty, 
practically  no  deviation  from  Shushi  was  made.  But  from 
the  latter  part  of  the  Ming  dynasty  scholars  began  to  think  that 
the  Teishu  philosophy  is  too  narrow  to  hold  all  the  truth. 
From  the  beginning  of  the  present  Manchurian  dynasty 
many  scholars  attempted  to  study  the  Classics  directly  from 
the  originals.  As  the  result  of  this  there  arose  a  Kogaku 
school,  something  like  that  of  Jinsai  and  Sorai,  but,  naturally, 
different  in  many  points  ;  and  also  a  Critical  school,  members 
of  which  have  shown  much  skill  and  al)ility. 

As  Shushi  has  been  named  a  historian  by  Dr.  Knox,  it 
may  be  of  interest  to  notice  the  part  he  played  in  this  line. 
He  did  not  write  history,  but  took  TaUfmn,  a  history  by 
Shiba  Ouko,  and  altered  it  to  suit  a  conventional  system,  in 
which  what  is  considered  righteous  is  praised,  what  is  \NTong 
is  made  to  be  punished.  By  changing  the  text,  the  usurper 
is  deposed  or  subordinated,  and  he  who  is  considered  to  have 
been  the  rightful  heir  is  made  to  occupy  his  place,  although 
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as  a  matter  of  fact,  the  greater  part  of  the  country  shall  have 
been  nnder  the  rule  of  this  usurper, — and  so  forth.  This  was 
considered  to  be  an  imitation  of  Confucius 's  Shunju  (a  kind 
of  chronicle),  the  traditional  method  of  interpretation  of 
which  was  that  every  word  implied  punishment  of  wrong 
and  upholding  of  right ;  a  theoretical  exposition  since 
abandoned  by  some  scholars,  including  the  distinguished 
Chinese  Emperor,  Kdkitei  or  Seiso,  the  founder  of  the  present 
Manchurian  dynasty,  although  he  was  nominally  a  follower 
of  Shushi.  (For  the  way  this  emperor  makes  Shushi's  words 
suit  his  own  views,  see  the  preface  by  him  to  ShunjiliJenHetsU' 
isan,  an  exposition  of  Shunjil  written  by  many  scholars 
under  his  direction.) 

The  traditional  exposition  of  Shunju  so  thoroughly  filled 
the  minds  of  scholars  that  not  only  Chinese  but  Japanese 
history  also,  especially  that  written  by  the  Chinese  school, 
came  to  have  for  its  object  not  the  studying  the  connections 
between  events  so  much  as  the  inculcation  of  morality.  Hence 
those  who  were  considered  to  be  righteous  were  always  made 
to  be  so,  as  far  as  possible,  to  show  to  the  world  as  examples, 
and  all  notice  of  their  minor  irregularites  of  conduct  was 
suppressed  wherever  it  could  be  done.  Conversely,  those  who 
were  considered  to  be  wrong  were  made  out  to  be  always 
wrong,  to  serve  as  a  warning  to  the  world,  all  the  good  done 
by  them  being  treated  as  not  sufficient  to  cover  one  action 
unpardonably  wrong  when  judged  by  a  certain  standard. 
Histories  thus  framed  contain  usually,  at  convenient  periods, 
short  discussions  and  judgments  (by  the  author)  of  the  conduct 
of  the  persons  described  in  the  narrative.  This  is  in  imita- 
tion of  the  method  of  Chinese  historians.  Histories  written 
during  the  Tokugawa  rule,  that  is  during  the  ascendancy  of 
the  Shushi  school,  are  mostly  of  this  description.  Among 
them  Dainihoriifhi^  Xihojiguaishiy  etc,  may  bo  mentioned  as 
being  best  known.  They  were  written  by  scholars  of  the 
Chinese  school,  and  in  the  Chinese  language. 

Whatever  may  be  the  value  of  histories  thus  constructed 
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by  scholars  of  the  Chinese  school,  their  political  importance 
at  the  time  was  very  great.  Shushi's  modification  of  I'sugafiy 
called  Tswjan  Komoku^  was  looked  upon  as  a  continuation  of 
Shunjilf  and  its  spirit  penetrated  deeply  into  the  minds  of 
scholars.  The  Dainihmishi  was  written  by  Tokugawa  Mitsu- 
kuni,  the  Daimyo  of  Mito,  in  a  different  fashion  from  that  of 
Tsuijan  Komoku,  yet  in  the  same  spirit,  and  it  thus  occupied, 
to  some  extent,  the  place  which  Tsugan-Kovioku  takes  in 
China.  This  and  works  like  it  were  very  much  valued  and 
read,  and  from  principles  therein  inculcated,  scholars  gradu- 
ally began  to  recognise  that  the  rightful  sovereign  of  the 
country  dwelt  in  Kyoto.  At  the  same  time  the  Shinto  school, 
represented  by  Kamo  no  Mabuchi,  Motoori  Norinaga,  and 
Hirata  Atsutane,  brought  forward  the  history  of  the  ancient 
Imperial  rule,  and  indirectly  the  rights  of  the  Court  at  KyOto. 
Strong  protests  were  made  against  calling  China,  Chu-kwa, 
the  centre  of  civilisation,  and  other  current  notions  pronounced 
absurd,  and  these  found  willing  hearers  among  the  educated 
class.  In  loyality  to  the  rightful  sovereign  the  two  rival 
schools,  the  Hhiut6  and  the  Chinese,  became  completely 
united.  Thus  gradually  the  Chinese  philosophy  breathed 
in  the  spirit  of  the  teachings  of  Shinto,  and  became  thorough- 
ly national.  Loyalty  took  the  place  of  filial  duty  in  Chinese 
teaching  ;  and  to  serve  the  cause  of  the  Emperor  became  the 
most  essential  duty  for  those  with  cultivated  minds.  Some 
became  avowed  supporters  of  the  Kyoto  court,  and  were 
known  as  Kimi6-ka, 

The  followers  of  Shushi  more  readily  than  others  adopted 
the  Shinto  teacliing.  Thus  Yamazaki  Ansai,  an  earnest 
disciple  of  Shushi,  believed  in  Shinto  teaching  in  his  later 
years  in  spite  of  the  remonstrances  of  Asami  Kaisai  and 
others  of  his  pupils.  One  of  the  earnest  advocates  of  the 
cause  of  Kyoto,  persecuted  by  the  Tokugawa  Government, 
was  Takt'uo-uchi  Shikibu,  who  was  a  follower  of  Ansai. 
Yamagata  Daini,  and  Fujii  Umon,  who  wore  killed  by  the 
Tokugawa  authorities,  were  also  much  affected  by  the  Chinese 
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learning.  Their  successors,  Takayama  Hikokuro  and  Gamo 
Knmpei,  also  felt  strongly  the  Chinese  influence  ;  indeed 
CramO  wrote  books  in  Chinese.  Matsudaira  Sadanobu  (or 
Raku-o),  a  supporter  of  the  Teishu  school,  while  he  pro- 
hibited other  schools,  yet  encouraged  the  Shinto  learning  and 
was  quite  dutiful  to  Ky6to.  In  this  way  the  Shinto  and 
Chinese  teachings  became  amalgamated  in  a  common  cause. 
This  union  of  Chinese  philosophy  with  Shinto  teaching  was 
still  more  successfully  carried  out  by  the  scholars  of  the  Mito 
clan,  as  represented  by  Tokugawa  Nariaki  (or  Rekko),  the 
Daimyo  of  Mito  and  a  descendant  of  Mitsukimi  the  historian, 
and  by  Fujita  Toko,  Aizawa  Kozo,  and  others,  samurai  of 
the  Mito  clan.  They  wrote  in  Chinese  in  spite  of  their  being 
exceedingly  national  and  patriotic,  and  their  philosophy  was 
essentially  that  of  Shushi.  These  upheld  as  much  as  any 
one  the  rights  of  the  Imperial  court,  and  encouraged  loyalty 
to  it.  For  some  time  before  the  restoration  of  the  Imperial 
Government  these  scholars  exercised  great  influence  on  the 
minds  of  the  samurai ,  and  indirectly  did  much  to  bring  about 
the  revolution.  For  many  of  those  who  played  an  important 
part  in  it  had  been,  in  one  way  or  another,  under  the  influence 
of  their  teachings.  It  will  thus  be  seen  that  the  whole  move- 
ment of  the  Kinno-ka  derived  much  of  its  impetus  from  the 
then  accepted  exposition  of  ShinijUy  and  from  Shushi's  Tsugan 
Komoku,  It  certainly  is  strange  to  see  the  Tokugawa  rule 
much  shaken,  if  not  actually  overthrown,  by  that  doctrine, 
'which  generations  of  able  Shoguns  and  their  ministers  had 
earnestly  encouraged  and  protected.  It  is  perhaps  still  more 
remarkable  to  see  the  Mito  clau,  under  many  able  and  active 
chiefs,  become  the  centre  of  the  Kinno  movement,  which 
was  to  result  in  the  overthrow  of  the  Tokugawa  family,  of 
which  it  was  itself  a  branch. 
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A  COMMENT  UPON  SHUSHI'S 
PHILOSOPHY. 


By  George  Wm.  Knox,  D.D. 


[Head  9th  March,  1892.] 

The  association  of  Jinsai  aud  Sorai  with  the  orthodox 
philosophers  in  the  introduction  to  my  translation  of  the 
Shundai-Zatsuwa  has  called  forth  Mr.  Haga's  interesting 
**  Note "  giving  details  of  tlie  Kogaku  school.  Kyii86 
repeatedly  refers  to  this  school  but  always  with  sharp 
criticism  and  reproof,^  and  the  **  Note  "  will  enable  the  reader 
to  test  the  fairness  of  his  polemic. 

As  Mr.  Haga  touches  upon  some  of  the  fundamental 
positions  of  the  Tei-Shu  philosophy,  it  has  seemed  worth 
while  to  set  forth  Shushi's  own  teaching  in  a  brief  resum^. 
The  quotations  in  this  **  Comment  "  are  from  the  forty- 
ninth  section  of  Shushi's  complete  works. 

Ri  is  law  conceived  as  an  entity.  It  somewhat  re- 
sembles the  Platonic  ideas.  IW  it  all  things  have  their  ideal 
nature.  It  is  above  all  form  -  and  of  itself  is  neither  motion 
nor  rest.**  It  has  motion  and  rest,  for  while  motion  and 
rest  are  ki,  their  law  is  ri.^  Essentially  ri  is  benevolence 
and  righteousness  and  is  wholly  pure  and  good.^ 
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Ri  differs,  however,  from  the  Platonic  ideas  as  it  is 
immanent.  It  is  embodied  in  ki.  Abstractly  ri  precedes 
ki ;  but  really  there  is  no  ri  apart  from  ki,  nor  any  ki  apart 
from  ri.  Neither  is  prior  for  both  are  eternal.^  Ri  depends 
on  ki  and  ki  depends  on  ri.^  Even  when  thought  is 
pushed  to  the  furthest  point,  beyond  the  beginning  of 
any  development,  both  ri  and  ki  exist.  This  farthest 
point  is  named  the  Great  Limit,  and  to  prevent  misappre- 
hension is  also  named  **  The  Limitless  and  the  Great 
Limit."*  Li  it  are  both  ri  and  ki,  though  they  are 
distinguishable  only  after  evolution  has  begun. °  Shushi 
says  that  The  Great  Limit  is  only  ri,^°  but  adds  immediately, 
it  is  only  ki^*  and  returns  to  his  formula.  Wherever  there  is 
ri  is  also  ki.^'  His  all  pervading  dualism  is  not  from  an 
original  monism.^ 

Ki  is  all  that  ri  is  not.  It  is  rest  and  motion. ^^  It  is 
always  and  everywhere  of  two  kinds  "  and  the  In  and  the 
Yd  are  its  all  pervading  manifestations.^^  In  is  the  west, 
the  earth,  the  female  ;  it  is  dark,  passive,  selfish,  avaricious 
and  the  way  of  all  evil  men  belongs  to  it."  Yo,  is  the  enst, 
heaven,  the  male  ;  it  is  light,  active,  pure,  unselfish  and  the 
way  of  all  superior  men  belongs   to  it."     There  never   was 
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a  time  when  these  opposites  were  not.^®  The  cosmic  pro- 
cesses are  condensation  and  dispersion."  Ki  forms  nothing, 
ki  forms  and  makes  ;  and  wherever  ki  condenses  there  is 
ri  in  its  midst.**  The  kosmos  was  formed  by  the  action  of 
the  In  and  Yo  ;  the  impure  sediment  settling  and  forming 
the  Earth,  the  lighter  part  formiug  the  Heavens.*^  The 
opposites  grinding  together,  as  the  grain  is  scattered  from  a 
mill,  so  are  all  things  formed  ;  there  is  both  the  fine  and  the 
coarse,  and  the  former  coustitutos  all  that  is  worthy  and 
noble,  the  latter  all  that  is  evil  and  ignoble.^  Earth  is  thus 
ki,  so  are  trees,  stones  and  man's  body.  Heaven  is  also  ki, 
as  are  likewise  sun,  stars,  wind,  thunder,  lightning,  man's 
soul  and  mind.*®  Ki  in  fact  is  everything  except  the  in- 
corporeal and  ethical  ri.  In  calling  Shushi  a  dualist,  then, 
it  must  be  remembered  that  motion  and  rest,  matter  and 
force,  matter  and  mind  are  still  all  of  one,  and  this  one  is 
ki.     His  dualism  arises  from  the  reification  of  ri. 

The  uuiverse  is  not  created,  but  is  an  etornal  process. 
The  passages  in  the  Classics  which  seem  to  ascribe  creation 
and  providence  to  Heaven  are  explained  away.  Heaven 
itself  is  a  part  of  the  unending  process  that  comprehends 
the  all.     It  is  generated  like  all   the  rest.**     Ideally  it  is 
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ii»  as  are  all  other  things  by  nature.  Pyschologically  and 
physically  it  is  ki.  When  the  Classics  say  that  Jotei  does 
this  and  that :  that  Heaven  bestows,  appoints,  protects, 
generates,  etc.,  Shushi  explains,  that  the  meaning  is  merely 
that  the  ri  is  thns  and  so.^  At  the  same  time  Heaven  is 
not  a  dead  thing.  Shushi  is  not  a  materialist  in  the  modern 
sense.  Whatever  belongs  to  man's  nature  belongs  in  higher 
degree  to  Heaven.  When  man,  e.g.,  is  righteous.  Heaven 
responds.  All  the  universe  is  to  Sbu8hi  instinct  with  life, 
and  he  identifies  the  all  with  the  operations  of  man's  mind 
rather  than  with  matter.  But  in  fact  the  distmction  of 
spirit  and  matter  is  not  his.  He  moves  iu  a  different 
intellectual  sphere.     (See  **  Ki,  Hi  and  Ten  "  below). 

Shushi  thought  it  the  distinguishing  merit  of  the  pre- 
ceding philosophers  of  the  So  (Sung)  dynasty  that  they 
cleared  up  the  greatest  difficulty  in  the  Classics,  viz.  the 
ascription  of  goodness  to  man's  nature  notwithstanding  his 
present  sinfulness.  The  Saged  left  this  unexplained  but 
the  scholars  of  the  So  dynasty  ascribed  the  perfect  goodness 
to  the  ideal  ri  and  the  origin  of  evil  to  the  imperfect 
receptivity  of  portions  of  the  ki,  and  thus  presented  a  theory 
which  so  far  forth  was  intelligible  and  consistent.  Its 
refutation  needs  more  potent  arguments  than  the  Kogaku 
school  appear  to  possess.  For  Jinsai  says  :  ''If  it  is  the 
case  that  the  good  in  man  comes  of  sei  (ri)  and  the  evil  of 
ki-shitsu,    what  is   the  reason  that  ki-shitsu  is  bad  ?     It 
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must  be  from  ri,  and  therefore  we  must  conclude  tliat  ri  is 
also  evil."  This  conclusion  would  follow  were  ri  the  source 
of  ki,  and  were  ki  essentially  evil,  but  neither  position  is  iu 
accordance  with  Shuslii's  teaching. 

He  thus  explains  the  origin  of  evil : — Hi  is  the  law  of 
all  the  virtues,  the  essence  of  benevolence  and  righteousness. 
Wherever  ki  forms  there  ri  rests  in  its  midst.  IJut  ki  exists 
in  two  forms,  as  we  have  seen,  and  from  these  all  things  are 
developed  with  the  distinction  of  fine  and  coarse.  Certain 
portions  and  forms  of  ki  are  perfectly  recipient  of  ri  and 
there  is  virtue  and  goodness.  Other  portions  and  forms 
of  ki  imperfectly  receive  ri  and  there  is  sin  iind  evil.* 
Ri  is  not  evil,  for  where  it  is  in  its  perfection  is  goodness 
and  virtue  ;  its  obscuration  alone  is  evil.  Nor  is  ki  essen- 
tially evil,  though  it  many  obscure  the  ri  as  the  morning  mist 
obscures  the  sun.  Ki  is  changeless  and  it  is  of  ri  that  the 
superior  man  writes  when  he  calls  man's  nature  **  good." 
Ki  is  changeful  and  it  is  not  fitting  that  he  should  write  of 
it.*^  As  ki  ever  changes  ri  cannot  be  always  evenly  receiv- 
ed. Evil  is  thus  of  necessity,  as  always  in  pantheistic 
systems.^  Ki  exists  everywhere  and  always  in  its  two-fold 
form,  so  that  In  and  Yo,  motion  and  rest,  the  fine  and  the 
coarse,  being  associated  together,  there  is  only  a  question 
of  preponderance.'"^  In  the  meanest  man  good  is  not 
wholly  absent,    and  in   the   best  man  an    element  of  evil 
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remains.  Only  the  ideal  ri  is  perfectly  good.^  And  as 
condensation  continues  the  **  Way  "  (ri)  disappears  from 
among  men  ;  the  world  returns  to  chaos,  and  the  process 
begins  again." 

Jiusai  aud  Surai  charge  the  Tei-shu  school  with  making 
the  '*  Way  "  nothing  but  speculative  philosophy,  and  the 
contemplation  of  ri.  This  is  so  far  true  that  philosoi)hical 
knowledge  is  represented  as  essential  to  virtue,  in  agreement 
with  Plato.  Bat  it  is  not  taught  that  knowledge  terminates 
in  itself.     It  leads  to  action  and  its  end  is  a  virtuous  life.^ 

As  uatura  iinturaus  and  uatura  uatumta  are  buth  ki ;  as 
ki  is  both  matter  aud  force,  both  soul  and  body  ;  as  by  its 
varying  degrees  of  condensation  there  may  be  ki  within  ki 
and  ki  visible  and  invisible,  ShusLi's  own  language  is  not 
always  clear  and  there  is  room  fur  differing  interpretations. 
However,  the  theory  is  fairly  consistent,  though,  as  in  all  the 
philosophy  of  the  Far  East,  clear  definition  in  wanting.  It 
may  be  questioned  whether  Shushi  was  always  clear  as  to 
bis  own  meaning.  Bi  is  more  difficult  of  explanation  than 
ki,  for  it  never  condenses  nor  changes.  It  is  forever  one  and 
yet  each  particular  thing  has  its  own.  When  the  difficulty 
is  forced  upon  him  Shushi  takes  refuge  in  illustration  and 
says  : — As  the  moon  is  one  and  yet  is  seen  in  every  stream, 
so  is  the  ri  ;  an  illustration  which  shows  how  far  he  was 
from  solving  his  problem. 
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The  Kogaku  school  is  right  in  its  criticism  of  the  quota- 
tion of  the  Classics  in  support  of  the  Tei-Shu  ontology. 
Kyus6  praises  the  philosophers  of  the  So  dynasty  for  dis- 
covering that  which  was  not  taught  hy  the  Sages,  but  still 
cannot  resist  the  temptation  to  quote  Classical  authority  for 
the  discomfiture  of  his  opponents.  His  success  is  perhaps 
equal  to  that  of  most  men  who  quote  ancient  proof  texts  in 
support  of  modern  theory.'* 

The  polemic  of  the  Kogaku  school  in  general  furnishes 
another  illustration  of  the  ordinary  method  of  philosophical 
controversy  in  the  past  in  the  Far  East.  The  Okina  Mondd, 
the  Hehi-ja-sJw-gen  and  Kyus6*s  writings,  offer  further 
illustrations.  On  the  whole  they  justifj^  Faber's  severe 
comment  on  Shushi's  own  criticism  of  Buddhism  and 
Taoism : — **  But  the  polemics  seldom  or  never  enter 
thoroughl}'  into  the  doctrines  which  are  really  brought  for- 
ward  by  tlieir  opponents,  but  instead,  they  caricature  tkem 
so  that  their  monstrosity  is  easily  proved.  In  this  way 
Mencius  treated  Meti,  and  it  seems  as  if  this  method  is 
especially  adapted  to  the  Chinese  mind."'* 

The  Kogaku  school  succeeded  in  shaking  the  faith  of 
many  in  the  Tei-Shu  doctrine,  but  did  rot  substitute  any 
clear  and  defined  system  in  its  place.  As  constructive 
philosophers  they  do  not  appear  worthy  of  a  place  with 
Shushi  and  Oyomei.  The  judgment  of  the  orthodox 
scholars  upon  their  teaching  was  perhaps  not  wholly  un- 
deserved. 

In  conclusion  it  may  be  noted  that  the  Tei-Shu  philo- 
sophy still  retains  sufficient  vitality  in  Japan  to  lead  Dr. 
Inoue  Tetsujiro,  Professor  of  Philosophy  in  the  Imperial 
University,  in  the  current  number  of  the  Transactions  of  the 
Philosophical  Society,  to  devote  an  article  to  the  exposure  of 
the  absurdities  of  its  teaching  as  to  Natural  Philosophy. 


M  Pp.  47-49  above. 

•*  The  Doctrines  of  Confucius,  p.  33. 


(  155  ) 


REMARK  BY  PROFESSOR  INOUE. 


Dr.  Inoue,  Professor  of  Philosophy  in  the  Imperial 
University,  expressed  himself  as  much  gratified  with  the 
exposition  of  Japanese  philosophy  given  by  Mr.  Haga 
and  offered  the  following  criticisms.  Mr.  Haga  had  mention- 
ed the  names  of  most  of  the  Japanese  philosophers  who 
dissented  from  the  Tei-Shu  school,  but  he  had  forgotten  to 
add  a  very  famous  writer,  Kaibara  Yekken  (Jl  Sf^  fe  ft)  who 
was  the  contemporary  of  Jinsai  and  Sorai.  Among  the 
numerous  books  written  by  Yekken,  there  is  only  one  which 
claims  especial  attention  from  a  philosophical  point  of  view : 
his  Taigiroku  (:^^SR),  which  means  *' Great  Doubt,"  so 
called  because  he  explains  in  the  book  why  he  doubts  the 
philosophical  doctrine  of  Tei-Shu.  In  one  place  Yekken 
says  :  *'  Ri  and  ki  are  surely  one  thing,  but  Shushi  takes 
them  for  two  different  things.  I  am  therefore  embarrassed, 
and  I  cannot  follow  him."  Yekken  was  without  doubt  a 
monist,  because  he  thought  that  ki  alone  is  the  fundamental 
principle  of  the  world.  But  he  had  adopted  his  main  idea 
from  a  celebrated  Chinese  writer,  Hasei-an  (S^  ft  %),  in  the 
Ming  dynasty. 

On  the  other  hand  Mr.  Hngn,  he  thought,  might 
well  omit  some  writers,  for  example  Shiwonoya  and  Yasui, 
who  had  done  nothing  in  the  sphere  of  philosophy. 

Moreover  it  would  have  been  advisable  to  trace  the 
connexion  between  the  Japanese  philosophers,  whom  he 
mentioned,  and  the  |^Chinese  philosophers  from  whom  they 
borrowed    their   fundamental  ideas.     Most  of  the  Japanese 
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philosophers  had  adopted  the  views  of  some  Chinese  philoso- 
pher or  other.  Jinsai,  for  example,  got  some  of  his  philoso- 
phical principles  from  Goteikan  (^  51 8l)  in  the  Ming- dynasty, 
who  wrote  a  book  entitled  Kissai-vianrokn  (^  55f  S  SR).  Sorai 
got  his  principal  idea  from  Junshi.  Juushi  considers  human 
nature  as  originally  bad,  and  Sorai  adopts  this  view  implicit- 
ly, although  he  does  not  express  it  openly.  Junshi 
considers  rei  (ceremony)  as  highly  important,  and  rei  has 
almost  the  same  position  as  moral  order  in  his  philosophy. 
The  views  of  Sorai  approach  very  near  to  this,  because  he 
thinks  that  rei  (ceremony)  and  gaku  (music)  are  the  moral 
principles  of  the  sages.  Sorai  has  also  adopted  some  views 
of  the  savant  Yoshoan  (ik^M).  In  the  case  of  Oshio  it 
would  also  be  better  to  show  in  w-hat  points  ho  is  indebted 
to  the  philosophy  of  Oyomei,  and  whether  or  not  any  of  his 
views  at  all  were  his  own* 

Dr.  Inoue  thought  that  Dr.  Knox  had  sho\\Ti  a  surprising 
acquaintance  with  Chinese  and  Japanese  philosophy.  He 
agreed  with  Dr.  Knox  that  Shushi  had  never  believed  in 
anything  like  a  Creator  in  the  same  sense  as  Europeans 
generally  imderstand  the  term.  The  philosophy  of  Shushi 
was  on  the  whole  materialistic.  The  ri  of  Shushi  just  refer- 
red to  could  be  held,  he  thought,  as  the  reality  in  opposition 
to  ki,  just  as  the  "  thing-in-itsclf '*  of  Kant,  although  ki  is 
not  the  manifestation  of  the  ri. 

As  regards  the  periodical  change  of  the  world,  Sh6k0- 
setsu  (^  M  l£)  in  the  Sung  dynasty  had  maintained  that  the 
world  must  undergo  a  radical  change  in  every  129,600  years 
and  become  chaos  once  more,  but  after  the  same  length  of 
time  it  would  be  set  in  order  again,  so  that  the  world  would 
change  in  an  eternal  round  like  day  and  night. 

The  Mukyoku  mentioned  by  Dr.  Knox  comes  first  in  the 
Tao-t€'Jrinfj  of  Laotz.  In  the  well  known  letter  of  RiknshO- 
zan  to  Shushi  we  find  that  this  point  is  well  noticed. 

*  Oshio  Introdaction,  note  36,  above. 
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KI,  RI  AND  TEN. 


By  George  Wm.  Knox,  D.D. 


[Read  9th  March,  1892.] 

The  Japauese  view  of  tbe  Chinese  philosopliy  is  well 
represented  by  Ohashi  Jatizo  and  Kaibara  Yekken,  Tlie 
first  is  a  fervid  upholder  of  the  Tei-Shu  orthodoxy,  and  the 
second  a  modest  and  moderate  critic  of  that  system. 
In  the  following  extracts  from  their  writings  passages  have 
been  combined  and  condensed  that  the  essential  points  may 
be  presented  compactly. 

Ohashi  Jnnzo  was  born  near  Utsunomiya,  of  a  family 
which  had  lost  its  position  and  property.  His  fondness  for 
books  attracted  the  attention  of  a  merchant  of  Utsnnomiyn, 
Kikuchi  of  the  Sanoya,  who  adopted  him,  educated  him  and 
gave  him  his  daughter  in  marriage.  Junzo  studied  at  tlie 
Confucian  college,  the  Seido,  in  Edo,  and  after  completing  his 
studies  opened  a  school  in  the  suburb  called  Ko-m'mo  mura, 
beyond  Mukojima. 

He  lived  in  the  times  when  the  old  was  giving  place  to 
the  new,  and  strenuously  opposed  the  opening  of  Japan  to 
foreign  ideas  and  civilisation.  To  his  earnest  conservatism 
the  foundations  of  good  government,  of  morals  and  of  society 
seemed  to  be  threatened  ;  and  yet  the  scholars  who  had  been 
his  teachers  were  among  the  advocates  of  the  new  policy. 

The  Jfc^•^ya-s/iO-r/e;l  was  published  Jan.  2Gth,  1857.  It 
is  an  impassioned  attack  upon  the  sympathizers  with  the  West 
from  the  position  of  implicit  faith  in  the  Tei-Shu  philosophy. 
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Juuzo,  at  one  time,  had  been  a  follower  of  OyOmei  but  final- 
ly rejected  that  system.  The  Tei-Shu  ontology  expressed 
the  absolute  truth  to  his  mind,  and  though  all  others  should 
forbear  he  was  moved  to  speak  his  message.  He  felt  him- 
self to  be  a  witness  for  truth  and  righteousness,  and,  wholly 
in  the  spirit  of  the  doctrine  he  professed,  sealed  his  faith 
with  a  martyr's  suffering  and  death. 

Junzo  was  imprisoned  in  February,  1862,  because  of  his 
opposition  to  the  marriage  of  the  younger  sister  of  the  Emper- 
or to  the  Shogun  (December,  1861).  The  attack  on  Audo 
Tsushima  no  Kami  was  in  February,  1862,  and  Junzo's  stu- 
dents were  implicated.  Junzo  himself  was  charged  with 
instigating  it  and  was  repeatedly  examined  by  torture.  He 
maintained  his  innocence,  however,  and  was  released  from 
prison,  August  2,  1862.  Exhausted  by  his  sufferings  he  died 
five  days  after  his  release. 

His  prophecies  have  been  in  part  fulfilled,  even  in  his 
own  family.  His  two  grand-daughters,  by  adoption,  are 
students  in  a  prominent  school  in  Tokyo,  and  with  the 
physics  and  astronomy  of  the  West  have  accepted  its 
religion. 

The  following  description  of  Ki,  Ri  and  Ten  is  taken 
from  the  second  volume  of  the  llelci-ja'Sho-tjen, 


THE    WEST    KNOWS    NOT    NATURAL    PHILOSOPHY. 

In  the  thought  of  the  Sages  nothing  is  before  Natural  Phi- 
losophy or  more  important.  Tlie  term  occurs  first  in  the 
Book  of  Changes,  and  the  subject  is  treated  in  all  the  Classics 
under  various  names.  He  who  would  know  the  truth  of 
Heaven  and  man  without  its  aid,  is  like  a  boat  without  a 
rudder  :  his  labour  is  all  in  vain.  After  Mencius,  however, 
scholars  knew  the  mere  words  and  outer  form  of  the  doctrine, 
and  failed  to  grasp  the  underlying  truth  until  the  philosophers 
of  the  So  dynasty,  who  first  comprehended  the   Sages   and 
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showed  tbat  knowledge  Las  its  root  in  natural  philosophy, 
and  action  its  root  in  reverence.  Should  Sages  again  appear 
they  would  not  oppose  this  exposition. 

Bi  is  in  the  spirit  and  form  but  is  not  ruled  by  them  ;  on 
the  contrary  they  are  ruled  by  ri.  This  teaching  is  so  dif- 
ficult that  some  great  men  like  Kikusosan  and  Oyomei  have 
failed  to  understand  it  and  have  fallen  into  heresy.  How 
impossible  is  it  then  that  ignorant  and  purposeless  men  should 
comprehend  ? 

Followers  of  the  western  learning  steal  this  illustrious 
name  and  call  themselves  natural  philosophers,  shamelessly 
saying  that  the  West  knows  the  law  of  the  universe.  They 
are  rebels  who  exhibit  a  forged  seal  of  state  and  gather  a  vile 
rabble.  True  disciples  of  Confucius  and  Mencius  should 
raise  their  banner,  expose  the  counterfeit,  and  destroy  these 
false  scholars,  that  they  may  get  their  just  reward  from  the 
spu'its  of  the  former  Sages  dwelling  in  Heaven.  But  scholars 
do  this  not.  They  join  the  rabble,  praise  the  Western  learn- 
ing and  pierce  the  Sages  as  with  a  sword.  My  powers  are 
all  too  small,  but  putting  modesty  aside  I  shall  explain  the 
learning  of  the  Sages,  the  false  luxuriance  of  the  Western 
science  and  the  meaning  of  natural  philosophy. 

All  know  that  the  teaching  of  the  Sages  is  of  the  **  Way  " 
and  not  of  wonders,  so  if  wo  know  not  the  *'  Way,"  let  our 
hearts  be  never  so  honest,  we  shall  bo  like  an  archer 
without  a  mark,  like  a  traveller  who  knows  not  the  road,  but 
depends  upon  his  fancies  and  wanders  guidcless  and  chartlcss 
into  byways.  Therefore  said  the  scholars  of  the  Ho  dynasty, 
**  First  know,  then  act."  But  modern  scholars  are  not 
intent  on  this  and  have  no  true  knowledge.  They  glibly 
say  :  **  The  Way  is  benevolence  and  righteousness,  obedience 
and  loyalty,"  while  knowing  nothing  of  the  reality,  the 
source  and  body  of  the  virtues.  If  we  ask  :  Since  the  Way 
is  one,  what  distinguishes  the  virtues  ?  How  were  Heaven 
and  Earth  formed  ?  By  what  do  all  things  exist  ?  If  man's 
nature  is  good  whence  comes  evil  ?     By  whose  rule   are  all 
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men  formed  alike  ?  Why  is  there  commuuiou  with  oar  dead 
ancestors  when  we  worship  them  ?  Wliy  is  all  the  universe 
well  ordered  when  my  one  heart  is  at  peace  ?  If  we  ask 
any  fundamental  question  the  perspiration  starts  at  once  and 
they  cannot  reply  at  all.  Or  if  they  speak  it  is  only  from 
the  fancy  of  the  moment,  and  within  they  are  like  a  boat 
driven  by  the  wind  or  a  horse  with  a  broken  halter.  Though 
they  read  a  thousand  books  and  their  eloquence  flow  like  a 
river,  they  are  as  drunken  men.  First  of  all  then,  we  mast 
know  the  **  Way,"  and  the  first  step  is  natural  philosophy. 
This  is  the  method  of  the  holy  learning. 

**  Way "  and  **  ri "  differ  in  form  as  narrow  and 
broad,  but  tlio  reality  is  one.  If  it  is  not  studied  we  learn 
only  appcariinces  and  forms,  but  as  ri  is  formless,  voiceless, 
odorless,  it  can  be  studied  only  as  ki  is  earnestly  investig- 
ated. The  Universe  is  one  ki.  Divided  it  is  the  In  aud 
Yo,  Heaven,  Earth,  the  Five  Elements,  and  all  things,  sun, 
moon,  hills,  streams,  seas,  men,  birds,  brutes,  grasses,  trees, 
insects,  fishes.  Though  these  all  diftor  yet  are  they  from  the 
one  ki.  Its  ethereal  pure  part  revolving  above  is  called 
Heaven,  its  heavy,  impure  part,  stationary  below,  is  called  the 
Earth.  Of  the  Yo  and  lighting  the  day,  it  is  called  the  suu, 
and  of  the  In  and  lighting  the  night,  it  is  called  the  moon. 
Endowed  with  the  five  elements  and  roscmbliug  Heaven  and 
Earth  it  is  eiillod  man.  Flying  through  the  air  it  is  called 
birds,  creeping  upon  four  feet  it  is  called  beasts  ;  and  in  each 
of  these  various  kinds  are  divisions  innumerable.  But  all 
are  various  appearances  of  the  one  ki.  Condensed  it  forms 
nil  objects  of  shape  and  dissolved  it  is  like  the  air,  and  there 
is  no  space  without  it  anywhere.  As  it  condenses,  that 
which  yesterday  was  not  has  form,  and  when  it  dissolves 
that  which  was  until  now  perishes,  condensation  and  disso- 
lution being  alike  constant  and  incomprehensible.  In  all  the 
universe  rain  and  sunshine,  bloom  and  decay,  man's  birth 
and  death,  the  past  and  present  of  Heaven  and  Earth,  the 
changes  of  sea  and  land  are  solely  because  of  the  ceaseless 
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ehauges  of  tbe  ki  alone.  The  ki  is  fiue  and  coarse  iu  kind, 
aud  tbougli  all  know  tbe  coarse,  tbe  fine  is  not  so  readily 
perceived.  Tbe  gods,  tbe  soul,  tbe  mind,  knowledge,  all  are 
wonderful,  uudefinable  aud  of  tbe  one  ki.  Tbey  are  of  its 
finer  part  aud  subject  to  cbange,  birth  and  dissolution. 
Tbey  are  not  changeless  like  tbe  ri ;  but  careless  scholars 
identify  them  with  it  and  think  the  coarser  part  only  is  ki. 

Ri  is  not  separate  from  ki,  for  then  were  it  an  empty 
abstitict  thing.  It  is  joined  to  ki  and  may  be  called,  by 
nature,  one  decreed,  changeless  norm.  It  is  the  ruler  of  ki, 
tbe  very  centre,  the  reason  why  ki  is  ki.  So  the  ancients 
roughly  called  it  the  origin  of  things  aud  things  they  called 
its  body,  as  if  ri  were  like  man's  heart  aud  ki  his  body.  But 
remember  that  is  an  illustration  only,  for  man's  heart  is  not 
ri  but  ki. 

Fire  and  water  are  ki ;  and  their  burning  and  flowing 
too  are  ki.  But  that  water  being  water  flows  and  does  not 
burn,  aud  that  fire  being  fire  burns  and  dues  not  flow,  that 
such  is  the  decreed  nature  of  the  two,  this  is  of  their  ri. 
Burning  aud  flowing  do  not  constitute  the  vculity  of  the  ri 
but  it  is  their  necessity,  their  unchnugeubleiiess.  Flower 
and  leaf,  unfolding  aud  bloom,  all  are  ki.  So  too  is  sweet- 
ness and  bitterness.  But  that  bitter  shall  be  bitter  and 
sweet  shall  be  sweet  is  decided  unchangeably  before  birth  by 
the  ri,  and  hence  there  is  no  confusion,  and  bitter  is  never 
sweet  nor  sweet  bitter.  So  with  all  tbe  unchanging  unity  iu 
variety  of  nature,  its  reason  is  ri.  So  with  man  :  eye,  ear, 
hand,  foot  are  ki;  sight,  hearing,  walking,  talking,  all  are  ki, 
and  because  of  ri  their  order  is  undcviating  and  their 
functions  unconfused.  The  heart  and  its  knowing,  its 
feeling,  its  passions,  all  are  ki ;  but  that  joy  goes  with  good 
aud  grief  with  ill,  that  tears  fall  with  sorrow  and  laughter 
comes  with  happiness,  that  all  this  is  determined  before 
birth  for  wise  man  and  for  fool,  is  ri.  With  diftering  things 
ri  has  difiering  names  yet  is  it  ever  one,  decreed,  unchang- 
ing aud  tbe  same. 

Vol.  zz.— lil 
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As  we  snid  before  tbat  in  the  universe  there  is  no  space 
without  ki,  80  now  we  say  of  ri,  for  wherever  there  is  ki  there 
too  is  ri.  Ki  is  ever  flowing,  ever  changing ;  that  ever 
flowing,  ever  changing  it  is  not  confused,  this  is  ri.  Were 
ki  without  ri,  only  confusion  could  result.  But  the  vulgar 
scholars  who  know  only  ki  think  it  is  first,  and  that  ri  comes 
from  it,  as  if  boat  or  cart  were  made  without  a  thought  of 
their  future  use  !  Nut  so  !  The  thought  of  the  use  precedes, 
and  the  ri  remains  even  after  boat  and  cart  are  gone.  But 
were  ri  without  ki  it  would  be  pure  nothing,  like  the 
Buddhist  **  knowledge.*' 

Should  we  think  the  **  Way  "  to  be  of  ki  then  with  the 
changing  ki,  with  its  newness  and  its  age,  the  Way  too  will 
change  and  neither  the  Way  of  the  ancients  nor  their  virtues 
will  be  ours.  In  the  end  we  shall  be  like  the  brutes. 
Fearing  this  the  Sages  set  forth  the  **  Way"  on  high  with 
the  ri  first  and  thus  unchangeable  amidst  all  the  permutations 
of  the  ki.  If  we  know  not  ri  study  is  all  in  vain  and  leads 
to  heresy,  to  the  worship  of  the  Buddhas  and  to  prayers  to 
the  gods. 

This  is  the  method  of  our  study : — First  with  firm 
resolve  we  determine  the  great  questions  ;  whether  Heaven 
and  I  are  one  ?  May  all  men  become  sages  ?  Is  truth  one 
from  the  boj^inning  ?  Why  have  I  become  a  man  ?  Beyond 
doubt  that  having  the  excellence  of  the  five  elements  I  am 
one  with  Heaven  and  Earth,  and  we  will  swear  to  study 
until  death  that  we  may  know.  Then,  that  the  mind  may 
be  clear,  passions  must  be  subdued  and  evil  thoughts  put 
away.  This  is  tlie  foundation  for  the  study  of  natural 
philosophy.  Then  may  we  study  other  things  and  nets  ; — 
why  the  ri  are  not  interchanged  ;  why  the  eye  hears  not  and 
the  ear  sees  not,  and  the  like.  In  things,  in  books,  in  acts, 
in  our  own  feelings,  from  our  friends,  ever  without  idleness, 
must  we  study  and  at  last  wo  shall  comprehend.  Though 
in  the  multitude  of  things  we  can  never  study  all,  still  shall 
we  know  beyond  all  doubt  that   amid   all    changes,  in  all 
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beings  great  and  small,  iu  everythiug  is  ri.  He  who  studies 
without  knowing  it  is  lost  iu  a  city  without  a  map,  is  like  a 
maltitude  of  workmeu  who  follow  neither  plan  nor  leader. 
All  this  I  know  by  my  experience,  but  it  rests  not  on  my 
evidence  for  it  has  the  full  support  of  Shushi's  testimony. 

To  seek  ri  by  the  analysis  of  things  is  to  seek  the  wind 
by  the  analysis  of  a  fan  or  ideographs  by  the  analysis  of  a 
pen.  And  such  is  the  learning  of  the  West.  It  knows  only 
ki  and  deals  with  the  seen.  Analysis  and  the  microscope 
increase  its  minuteness  but  show  it  no  ri.  It  can  analyse 
an  egg  but  does  not  know  why  an  egg  of  a  barnyard  fowl 
when  hatched  by  a  pigeon  brings  forth  a  barnyard  fowl.  It 
never  can  learn  that  the  egg  enfolds  an  unchanging  ri,  be  its 
microscope  never  so  powerful. 

So  is  it  with  the  **  Way."  The  West  knows  not  the  ri 
of  the  virtues  of  the  heart  which  are  iu  all  men  unchange- 
ably the  same.  Nor  does  it  know  that  the  body  is  the 
organ  of  the  virtues  however  careful  its  analysis  of  the  body 
may  be.  To  suppose  that  the  various  duties  which  arise 
from  our  natural  relationships  can  thus  be  discovered  is 
laughable. 

The  adherents  of  the  Western  philosophy,  indeed,  study 
carefully  the  outward  appearances,  but  thus  have  no  right  to 
steal  the  honoured  name  of  natural  philosophy.  As  when 
ki  is  destroyed  ri  too  disappeivis  so  with  their  analysis  of  ki 
they  destroy  ri  and  thus  this  learning  brings  benevolence, 
righteousness,  truth  and  loyalty  to  naught.  Among  tlie 
Westerns  who  from  of  old  have  studied  details  minutely  I 
have  not  heard  of  one  who  was  zealous  for  the  Great  Way, 
for  benevolence,  righteousness,  loyalty  and  truth,  and  who 
opposed  the  absurdities  of  the  Lord  of  Heaven  (God). 
Their  learning  of  an  hundred  things  stops  with  an  hundred 
things,  and  their  learning  of  a  thousand  things  stops  with 
the  thousandth.  They  are  like  students  who  learn  indus- 
triously the  forms  of  ideographs,  and  not  the  meaning.  How- 
ever many  they  may  learn,  not  one  hook  can  they  understand. 
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THE  WEST  KNOWS  NOT  HEAVEN.* 

The  doctrine  of  the  Sages  kuows  and  worships  Hoaveu, 
and  without  faith  in  it  there  is  no  truth.  For  men  and 
things,  the  universe,  are  horn  and  nourished  by  Heaven  and 
the  **  Way."  the  **  ri  "  that  is  in  all,  is  the  "  Way,''  the 
**  ri,"  of  Heaven.  Distinguishing  root  and  branch,  the  heart 
is  the  root  of  Heaven  and  the  appearance,  the  revolution  of 
sun  and  moon,  the  order  of  tlie  stars,  is  the  branch.  The 
books  of  the  Sages  tench  us  to  conform  to  the  heart  of 
Heaven  and  deal  not  with  its  appearances.  Tlie  son  is  not 
filial  if  he  know  not  his  parent's  heart,  be  he  never  so  well 
acquainted  with  the  shape  of  his  father's  face,  with  eyes  and 
hair  and  the  body  in  all  its  details.  Such  is  the  Western 
learning  of  our  times.  It  studies  only  appearances  and 
takes  Heaven  for  a  dead  unmoving  thing.  It  falls  into 
scorn  and  lust.  But  it  is  drawn  out  long  like  a  thread,  and 
men  who  know  not  Heaven's  heart  arc  deceived  and  think, 
— The  Wo^t  knows  Heaven.     How  great  their  error  ! 

The  books  of  the  Sages  say  much  of  Heaven  because 
Heaven  and  man  are  of  the  same  ri.  The  ignorant  think 
that  Heaven  is  Heaven  and  that  man  is  man,  that  man  and 
Heaven  are  distinct.  Such  men  believe  neither  reason  nor 
the  "  Way  "  and  with  their  selfish  false  wisdom  become  like 
brutes.     In  pity  the  Sages  earnestly  set  forth  the  truth. 

To  know  Heaven  we  must  know  man's  body.  It  comes 
from  our  parents  and  is  nourished  by  them  as  all  know. 
How  is  it  that  from  the  beginning  of  our  existence  eyes, 
nose,  face,  front,  back,  hands,  feet  and  all  the  members  of 
all  men,  past  and  present,  east  and  west,  are  in  the  same 
ordrr  ?  It  is  because  there  is  one  vi  in  nil  the  universe,  one 
lord  and  ruler,  the  great  parents  of  us  all,  called  Heaven. 
Its  body  we  know  as  we  stud}'    man.     Our  bodily  members 

•  Consistency  requires  tlmt  the  word  ten  be  letained  in  the 
translation  witli  ki  and  ri,  but  as  its  translation  is  not  open  toques- 
lion  the  KnpliRh  word  hns  been  used. 
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perform  their  duties  unreraittiugly,  tears  ever  fall  with 
grief  and  laughter  comes  with  joy,  because  there  is  a  heart 
within  which  is  the  indwelling  Heaven.  Man  makes  it  not, 
bat  voiceless  and  shapeless  it  causes  this  wonderful  activity. 
So  the  ancients  called  the  heart  **  the  lord  of  Heaven  '*  and 
its  virtue,  *'  Heaven's  clear  command  *';  but  with  the  body 
removed  we  call  it  Heaven  at  once  without  other  name. 
To  show  this  oneness  Mencius  said,  '*  Knowing  nature  we 
know  Heaven.'*  Would  we  know  Heaven  then  we  must 
know  the  condition  of  our  heart's  nature.  As  our  conduct 
conforms  to  ri,  as  in  moderation  we  act,  as  our  hearts 
rejoice  when  we  are  righteous  and  are  ashamed  at  sins,  as 
we  know  the  least  right  or  wrong  within,  Sage  and  dunce, 
emperor  and  peasant,  differ  not  at  all.  This  is  man's  nature 
and  this  is  Heaven.  What  man's  nature  hates  Heaven 
hates  ;  and  what  man's  nature  loves.  Heaven  loves.  What 
is  loved  brings  blessing  and  what  is  hated  brings  grief.  So 
have  all  the  philosophers  taught.  Heaven  seems  far  away 
and  strange,  yet  in  truth  it  is  the  living  ri  that  errs  not  nor 
ever  is  deceived.  It  can  be  worshipped  only  by  benevolence, 
by  perfecting  our  hearts  in  obedience,  loyalty  and  truth, 
and  by  the  faithful  government  of  province  and  empire. 
Cast  away  evil,  cherish  the  good,  turn  from  the  foolish,  use 
the  wise  ;  thus  only  can  Heaven  be  served. 

Astronomy  observes  the  movements  of  the  heavenly 
bodies  and  makes  calendars.  It  has  its  uses,  but  is  only  of 
the  appearances.  As  we  know  its  use,  ns  it  too  comes  from 
the  heart  which  reverences  Heaven,  it  should  not  he  pursued 
carelessly.  The  Snges  made  calendars  to  strengthen  the 
state,  for  the  farmer  works  according  to  the  times  of  Heaven 
and  if  he  miss  the  seasons  his  labour  is  in  vain.  Beyond  this 
need  the  Sages  felt  no  interest  in  the  mere  movements  of  the 
heavenly  bodies.  The  later  Chinese  astronomers  became 
famous  and  went  into  the  details  seemingly  beyond  the 
Sages.  But  the  true  purpose  was  forgotten,  and  the  labour 
was  all  for  fame  and  accompanied  with  contentious  rivalry. 
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It  helped  tbe  farmers  uot  at  all.  Loug  ago  the  Ohinese 
scholars  pointed  this  out.  All  that  the  astronomers  taught 
the  Sages  knew  hut  spoke  in  brief  outline,  for  they  dwelt 
only  on  that  which  is  of  benefit. 

The  foreigners  are  worse,  and  like  the  brutes.  Not 
reverent  of  Heaven,  and  ignorant  of  the  purpose  of  the  Sages, 
they  follow  the  custom  of  their  laud  and  study  all  the  details, 
measure  distances,  observe  the  stars  and  make  astronomy  a 
toy. '  Not  knowing  the  parent's  heart  they  handle  and 
criticise  his  body.  It  is  valueless,  and  in  the  end  they  scorn 
Heaven  and  their  sin  must  be  severely  reproved.  Unaided 
by  man,  Heaven,  voiceless  and  shapeless,  violates  no  law,  and 
causes  sun  and  moon  to  revolve,  wind  to  blow  and  rain  to 
fall  a  thousand,  ten  thousand  years  unchanged.  But  the 
barbarians  with  their  little  knowledge  know  this  not  and 
think  Heaven,  Earth,  man,  things,  sun  and  moon,  all 
separate  and  distinct.  They  would  study  all  by  the  shape, 
and  know  not  the  wonder  of  the  overshadowing  Heaven. 
Be  it  never  so  minute  such  astronomy  knows  Heaven  not  at 
all. 

Northern  lights,  comets  and  shooting  stars,  are  ordinary 
things,  and  not  the  reproofs  of  Heaven  to  the  Westerns,  who 
will  not  stand  in  awe  of  them.  They  think  Heaven  a  dead 
thing  not  connected  with  these  portents,  and  thus  the  Way 
of  the  Sages  and  man's  obedient  heart  are  both  destroyed. 
And  some  of  our  scholars  are  deceived,  admitting  errors  and 
parables  in  the  sacred  books  ;  are  filled  with  doubts  and 
accept  the  new  learning.     Most   pitiful  !     Most  detestable  f 

Not  without  reason  surely  did  the  Classics  bid  us  fear 
the  signs  of  Heaven.  When  sons  are  wicked,  disobedient, 
dissolute,  drunken,  idle,  gamblers,  sorrow  fills  the  parent's 
heart  and  his  body  suffers  too.  He  thinks  of  suicide  ;  the 
sorrow  grows ;  and  as  his  ki  hardens  the  head  aches,  hands 
and  legs  tremble,  boils,  carbuncles  and  the  like  appear. 
This  is  the  cause  though  men  know  it  not,  for  us  a  stretched 
rope  feels  a  pull  through  all  its    length  so  are  parents  and 
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children  one,  affected  alike  and  with  the  same  feelings. 
With  the  distinction  of  great  and  small  so  is  it  with  Heaven 
and  man  :  hody  and  ki  are  one.  When  rulers  are  virtnelesa 
and  the  ruled  lawless,  when  scholars  are  wicked  and 
ignorant  men  recklessly  rise  in  mohs  ;  then  Heaven  and 
Earth  feel  the  wickedness  of  their  many  sous  aud  their  ki 
hardens.  Then  come  Northern  lights,  comets,  thunder  in 
winter,  snow  in  summer,  earthquakes  and  famines.  He 
who  cares  not  for  the  suffering  of  his  parent  is  not  a  man  ; 
and  what  punishment  is  too  severe  if  he  remain  at  peace 
while  the}'  for  his  sake  are  diseased  ?  Thus  do  the  Sagea 
teach  us  to  reverence  our  great  parents  Heaven  and  Earth 
as  we  gaze  on  them.  When  signs  appear  let  us  examine 
with  all  care  ; — Is  this  disease  because  of  evil  in  my  heart ; 
or  injustice  in  my  government ;  or  hatred  among  the  people  ; 
or  nnjust  laws  ?  Even  if  we  find  no  wrong,  yet  has  the 
portent  come  because  we  are  uufilial  to  Heaven,  and  we 
mnst  examine  and  reprove  self  with  carefulness.  The 
brutes  from  the  West  know  this  not  aud  them  I  reprove 
not.  But  our  scholars  !  Not  to  kuow  this  !  For  them  to 
turn  the  teaching  of  the  Sages  into  parables !  With  the 
hearts  of  fools  they  imitate  the  hearts  of  philosophers,  and 
their  folly  exceeds  that  of  the  foreigners  themselves. 

Such  separation  of  Heaven  and  man,  of  our  conduct  and 
its  signs  is  wholly  opposed  to  the  Sncred  Books.  Heaven 
rejoices  when  man  is  virtuous  and  bestows  wind,  rain,  and 
harvest  in  their  season  so  that  the  empire  is  at  peace  and 
men  live  out  their  appointed  dnys ;  thus  are  Heaven  and  man 
one  in  joy  and  in  prosperity.  Nor  let  us  fail  to  know  that 
calamities  and  portents  are  for  our  sins  and  crimes.  To 
separate  man  and  Heaven,  to  cease  to  fear  its  signs  and  to 
fail  to  know  our  mutual  communion,  what  folly  is  this  ! 
what  blindness ! 

One  relationship  have  we  uU  to  Heaven,  ruler  and  ruled 
alike.  Yet  has  the  ruler's  sin  more  open  aud  terrible  effect. 
In  the  family  oldest  and  youngest  are  alike  loved,  yet  the  sin 
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of  the  beir  is  most  grievous  since  liis  full  bears  down  the 
otbers  too,  and  so  in  tbe  state  tbe  raler^s  sin  is  most  griev- 
ous tbougb  tbe  sin  of  tbe  common  man  is  neitber  over- 
looked nor  nnpunisbed.  Wben  many  of  tbe  common  people 
sin  tbe  wbole  body  is  threatened  and  tbe  greater  puuisbments 
appear.  Not  rulers  only  but  all  affect  Heaven  and  it  de- 
pends upon  all.  Tbe  teacbing  of  tbe  Sages  is  for  bigh  and 
low  alike. 

Astronomy  cares  for  tbe  movements  of  Heaven,  not  for 
its  beart.  Tbe  benefits  of  its  study  are  few  and  tbe  injury 
is  great.  "When  in  Cbina  astronomy  flourished  most,  the 
morals  of  the  people  wore  most  decayed.  Only  tbe  branches 
and  not  tbe  root  of  Heaven  were  known  and  when  thus  men 
are  ignorant  of  Heaven's  beart  evil  is  within. 

Consider  eclipses,  for  example.  They  follow  law,  and 
may  be  calculated  so  that  men  come  to  fear  them  not.  Not 
so  tbe  Sages,  who  reverenced  Heaven.  Tbe  sun  is  the 
essence  of  the  great  Y5  and  ever  gives  light.  Whether  it 
lose  its  light  according  to  law  or  unexpectedly  is  it  less  a 
change  in  Heaven  ?  Surely  tbe  filial  son  does  not  talk  and 
laugh  wben  his  parent  is  ill,  merely  because  the  illness  is 
periodical !  So  when  an  eclipse  occurs  he  who  reverences 
Heaven  beats  a  drum,  makes  bis  offering,  fasts,  stops  all 
music  as  did  tbe  Sages  in  ancient  days.  But  nowadays  all 
say  tbat  eclipses  are  ordinary  things  and  not  to  be  feared  ; 
and  by  and  by  folks  will  cease  to  examine  self  when  there  is 
unseasonable  thunder,  great  winds,  floods,  drought  and 
pestilence.  Tbe  Sages's  teaching  tbat  we  should  examine 
self  is  thought  folly  and  Heaven  too  is  scorned.  Trul}'  it  is 
cause  for  the  deepest  grief.  Tbe  evil  comes  from  measuring 
Heaven  and  knowing  not  its  heart. 

Western  learning  knows  not  Heaven  but  only  its  ap- 
pearances ;  it  ever  discusses  new  views.  As  it  extends 
Heaven  will  be  thought  a  dead  thing  and  will  be  sinned 
against  and  scorned.  The  great  **  Way  *'  of  the  Sages  will 
come  to  an  end.     As  tbe  adherents  of  tbe  Western  leum- 


KNOX  :    RI,    KI    AND    TEN.  169 

ing  noisily  teacli  ntid  make  books  they  will  at  last  go  to 
the  very  end  and  be  zealous  for  the  Mansions  of  Heaven.^ 
Shonld  not  this  be  feared  ? 

All  that  is  admirable  in  the  Western  learning  was 
already  in  the  ancient  books.  Without  imitating  the  West 
we  can  study  these,  compare  and  master  them,  and  on  this 
fonudation  make  true  progress.  It  is  not  the  part  of  schol- 
ars to  leave  the  root  and  be  zealous  for  the  branches.  If 
zealous  for  the  branches  wo  have  no  cause  for  pride  toward 
the  West,  nor  any  cause  for  shame  if  we  equal  not  its  learn- 
ing. We  must  separate  things  weighty  and  light,  nor 
mingle  them  in  choice.  But  alas !  Many  are  they  who 
know  not  the  great  root  and  are  overwhelmed  at  the 
minuteness  of  the  learning  of  the  West. 

The  teaching  of  the  Snges  is  the  original  truth  and  given 
to  men  it  forms  both  their  nature  and  their  relationships. 
With  it  complete  naught  else  is  needed  for  the  perfect  fol- 
lowing of  the  **  Way.*'  Let  then  the  child  make  its  parent 
Heaven,  the  retainer  his  lord,  the  wife  her  husband,  and  let 
each  give  up  life  for  righteousness.  Thus  will  each  serve 
Heaven.  But  if  we  exalt  Heaven  above  parent  or  lord  we 
shall  come  to  think  we  can  serve  it  though  they  be  dis- 
obeyed and  like  wolf  or  tiger  shall  rejoice  to  kill  them.  To 
such  fearful  end  does  the  Western  learning  lead. 

Heaven  is  high,  exalted  far  above  our  little  efforts  to 
extol  or  belittle  it,  beyond  our  praise  or  blame.  Would  we 
benefit  it  we  cannot ;  would  we  kill  it,  it  is  beyond  our 
reach.  Only  as  its  Way  is  fallowed  and  its  laws  observed 
can  it  be  served.  Let  each  one  die  for  duty ;  there  is 
naught  else  that  we  can  do. 

THE    TAI-GI-ROKU. BY    KAIBARA    YEKKEN. 

Kaibara  Yekken  was  a  follower  of  the  Tei-Shu  school 
but  in  old  age  came  to  doubt  its  teachings.     He   wrote  the 

^  The  Christian  Heaven. 


170  KNOX  :    BI,    KI    AND    TEN. 

Tai-gi-roku  but  did  uot  print  it  or  show  it  to  many  students. 
After  his  death  it  was  found  and  edited  by  Ono  Micbiakira 
and  printed  in  the  year  1766.  The  editor  prefaces  the  book 
with  an  essay  by  Daizai  Shundai.  To  Daizai's  thorough- 
going dissent  Kaibara's  *'  Great  Doubt  *'  was  little  better 
than  faith.     Daizai  writes  : — 

*'  Kaibara  only  doubted,  lie  did  not  reject,  and  remained 
within  the  Tei-Shu  household.  He  too  exalted  Mencius  and 
so  was  not  a  true  follower  of  Confucius.  Shishi^  already  de- 
parted from  the  teaching  of  the  Sage  and  Mencius  differed 
from  him  still  more.  But  Mencius  was  so  engrossed  in 
teaching  the  (debased)  men  of  his  own  time  that  he  did  not 
notice  his  own  divergence  from  Confucius.  Nor  did  the 
philosophers  of  the  So  dynasty  notice  it,  but  put  his  writ- 
ings by  the  side  of  the  Analects.  Mencius  said,  *  the  nature  is 
good'  for  his  didactic  purpose,  but  the  philosophers  of  the  Sd 
dynasty  thought  that  the  phrase  could  be  explained  only  by 
distinguishing  the  ki  sliitsu  no  sci  and  the  honnen  no  sei.* 
Confucius  did  not  use  the  terms  heart,  nature,  ri,  ki.  They 
were  introduced  by  Shishi,  fostered  by  Mencius  and  broaght 
to  full  luxuriance  by  the  philosophers  of  the  S6  dynasty, 
being  made  in  all  essential  points  identical  with  Buddhism 
and  Taoism.  Kaibara  indeed  doubted  Tei-Shu  but  he  did 
not  doubt  Mencius,  and  so  failed  to  understand  his  own 
doubt. 

**  Buddhism  and  Taoism  are  opposed  ;  their  seeming 
agreement  is  only  in  unessential  points.  The  Tei-Shn 
doctrine  is  eight  or  nin^  tenths  Buddhism  and  one  or  two 
tenths  Taoism.  Kaibara  supposed  that  he  was  opposing  the 
remnants  of  these  doctrines  which  remained  in  Shushi's 
works.  But  he  was  far  from  thorough  or  he  would  have 
rejected  Shushi  altogether. 

**  The  words  of  Confucius  are  the  only  standard  of  doc- 
trine.    Even   Shishi  and  Mencius  are  to  be  rejected  ;  and 

1  The  Grandson  of  Confucius. 
«  Pp. 
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still  more  other  teachers  ;  and  still  more  these  philosophers 
of  a  later  age.  But  only  they  who  study  Confucius  in- 
dependently are  prepared  to  reject  them. 

"  Shushi's  followers  place  him  above  Confucius  and  read 
no  other  books.  How  then  can  they  doubt  ?  I  too  early 
read  Shnshi,  but  doubts  arose  which  the  Book  of  Changes 
and  the  Book  of  Rites  confirmed.  I  cast  Shushi  aside  and 
then,  first,  Confucius  shone  forth  like  the  sun  when  clouds 
are  dispersed.  In  other  things  I  cannot  equal  Kaibara,  but 
in  my  rejection  of  these  philosophers  I  am  his  superior/' 

THE    GREAT    DOUBT. 

Confucius  was  the  first  to  set  forth  the  **  Way"  with 
clearness.  After  him  Mencius  spread  abroad  the  best  of 
Confocius*  teaching,  but  later  on  truth  almost  disappeared  ; 
only  a  thread  remained  until  the  So  dynasty,  when  many 
philosophers  appeared.  The  brothers  Tei  were  chief  of  them 
all,  and  since  their  time  Shushi  has  been  supreme.  His 
writings  are  the  most  instructive  of  all  the  books  since 
Confucius  and  Mencius ;  it  is  indeed  a  blessing  to  have  lived 
after  him  that  one  may  study  his  works.  Tei  and  Shu  were 
the  teachers  and  the  models  of  philosophers.  They  must  be 
honoured  and  their  teaching  believed.  Yet  Shushi  was  not 
a  Sage  nor  can  his  teaching  be  put  upon  a  level  with  the 
words  of  the  Sage.  The  Tei- Shu  doctrine  does  not  agree 
in  every  point  with  Confucius  and  Mencius.  So  scholars 
must  examine  the  Tei-Shu  teaching  with  impartiality  and 
thoroughness,  accepting  the  true  and  rejecting  the  false. 
The  philosophers  were  not  Sages,  and  only  the  teaching  of 
the  Sages  is  infallible.  Shushi  himself  thus  writes  : — *  With 
great  doubt  comes  great  progress  ;  with  little  doubt  is  little 
progress  ;  without  duubt  is  no  progress.'  But  doubt  may 
be  either  true  or  false  ;  true  doubt  considers  profoundly  and 
rejects  only  when  forced  so  to  do ;  false  doubt  is  merely 
destructive,  it  is  not  to  bo  taken  as  true. 


172  KNOX  :    RI,    Kl   AND    TEN. 

The  philosophers  of  the  So  dynasty  teach  that  : — the 
limitless  is  the  source  of  the  great  limit ;  tiou-being  is  the 
somce  of  being ;  ki  aud  ri  are  two  and  distinct ;  In  and  Yd 
are  not  the  **  Wny"  but  are  in  the  category  of  form ;  the 
nature  of  Heaven  and  Earth  must  be  distinguished  from  the 
*  ki-shitsu' ;  sei  (nature)  and  ri  are  one  and  is  born  not  aud 
dies  not;  but  all  of  these  doctrines  are  from  Buddhism  and 
Taoism  and  are  opposed  to  the  teaching  of  our  Sages.  Then 
further,  the  Tei-Shu  school  teaches  that  the  heart  is  to  be 
purified  by  quietness,  isolation,  contemplation,  oneness  with 
the  ri  of  Heaven  :  a  method  they  have  taken  from  the  mysti- 
cism of  the  Zen  sect  and  that  is  not  in  accordance  with 
philosophy.  And  once  more,  *  That  the  clear  empty  divinity 
(rei)  is  the  reality  of  the  heart,  and  that  Heaven's  ri  is 
unopposed,  empty,  broad,'  is  also  from  Buddhism  and 
Taoism.  They  based  their  teaching  on  the  Classics  and  yet 
included  that  which  the  Classics  taught  not  and  so  we  must 
accept  and  reject  with  discrimination.  They  severely 
criticized  Buddhism  and  Taoism,  and  how  it  came  about  that 
they  yet  accepted  these  in  part  I  do  not  understand.  I  can 
only  doubt. 

The  six  Classics  are  the  words  of  the  Sages,  the  truth 
of  the  ages,  to  be  believed  and  never  doubted.  Among  them 
all  the  Book  of  Changes  is  preeminent,  the  profound  source 
of  the  Classics.  If  we  believe  it  not  what  shall  we  believe  ? 
It  teaches  as  follows  : — 

*  In  and  Yo  are  the  Way,  the  rest  and  motion  of  the 
one  ki.  Rest  is  In,  motion  is  Yo  ;  the  endless 
revolution  is  thus  named.'  Thus  the  Sages  put  one 
character  (ki)  above  the  In  and  Yo,  with  profound  meaning. 
Their  teaching  was  sufficient,  the  eternal  truth,  the  founda- 
tion of  right  and  one  character  (ri)  was  not  omitted  by  them. 
Why  has  it  been  added  then  ?  The  **  Way  "  is  the  move- 
ment of  the  In  aud  the  Yo  upon  right  lines  (j6-ri),  without 
confosiou.  Ri  is  the  ri  of  the  ki,  they  are  not  to  be  sepa- 
rated   and   made   two.     There    is   neither    •*  before"    nor 
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*'  after/  neitbor  separation  nor  meeting,  tor  ki  and  ri  are  just 
one  thing.     I  cannot  follow  Shushi  as  be  divides  them. 

Tbe  Book  of  Gbauges  says  again  : — *  In  and  Yd  ai-e  tbe 
Way ;'  bat  Shusbi  teacbes  tbat  while  tbe  body  is  born  and 
dies  the  nature  (sei,  i.e.  ri)  is  born  not  and  dies  not.  And 
Bitaikei  in  complete  agreement  says  : — *  In  ki  is  birth  and 
death,  in  ri  is  neither  birth  nor  death.*  But  I  cannot 
understand  this  position  and  thus  suggest  my  dissent  while 
awaiting  fuller  instruction.  As  ki  collects,  man's  body  is 
bom  ;  as  ki  disperses,  he  dies.  Nature  is  the  Teu-ri  received 
at  birth  and  ri  is  the  ri  of  the  ki.  These  are  not. two.  If 
the  body  dies  the  ri  is  destroyed.  Ki  is  the  source  of  the 
body  and  n  is  the  ri  of  the  ki,  so  when  born  the  ri  comes  to 
exist  and  when  the  body  dies  there  is  no  more  its  ri  remain- 
ing. Coolness  and  heat  are  the  nature  of  water  and  fire  : 
when  the  water  disappears  and  the  fire  ceases  neither  cool- 
ness nor  heat  remains,  the  nature  too  is  destroyed. 

To  put  ri  for  sei  is  not  good  exegesis  of  the  Classics. 
They  teach  that  the  decree  of  Heaven,  what  man  receives 
from  Heaven,  is  nature  (sei).  In  sei  is  the  distinction  of  the 
ordinary  and  the  extraordinary  ;  the  ordinary  is  tlie  good  and 
the  extraordinary  the  evil.  But  the  latter  are  few  and  do 
not  contradict  the  teaching  that  the  '  nature  is  good.'  All 
men  like  that  which  is  sweet  and  dislike  that  which  is  bitter, 
yet  with  one  in  ten  thousand  the  reverse  is  true.  The  ex- 
ception does  not  destroy  the  rule.  That  we  receive  from 
Heaven  is  the  ki-shitsu.  The  nature  of  water  is  to  flow 
and  to  moisten,  and  its  true  nature  is  pure ;  but  its 
nature  and  its  purity  are  not  two,  they  are  one. 
The  ki-shitsu  no  sei  and  the  Teu-chi  no  sei  are  not  to 
be  separated  by  analysis.  The  latter  is  received  by  the 
former,  and  the  former  by  the  latter.  If  there  is  no 
ki-shitsu  no  sei  there  can  be  no  Tenchi  no  sei,  and  thus 
the  two  are  one  and  must  not  be  set  forth  as  two.  Con- 
fucius and  Mencius  said  nothing  of  two  sei  (natures)  and  so 
are  readily  understood.     Sei  at  its  origin  is  ever  one  ;  but  in 
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its  divisions  and  branches  it  is  all  things.  At  its  source  it 
is  perfectly  pure ;  but  as  things  are  formed,  as  the  ki  is 
received  spontaneously,  there  is  the  difference  of  pure  and 
impure,  thick  and  thin,  and  as  thus  received  and  become 
man  it  is  his  one,  decreed  nature.  Thus  the  source  of  Sage 
and  of  fool  is  spontaneously  different. 

The  opponents  of  the  Tei-Shu  school  since  the  Ming 
dynasty  have  been  filled  with  pride  and  ambition,  desirous 
of  distinction  and  reputation.  They  do  not  know  their 
own  true  value,  as  they  revile  Shushi  as  if  he  were 
their  inferior  or  a  heretic  and  not  a  true  follower 
of  the  Sages.  It  is  not  true  criticism  when  we  are  without 
sympathy,  but  merely  find  fault  and  revile,  picking  out 
every  flaw  as  if  that  were  being  frank,  and  rudely  magnify- 
ing trifles  into  errors.  Even  if  right  such  reproof  angers 
him  who  is  reproved,  and  gains  no  hearing.  That  is  not  the 
true  **  Way  "  of  reproof.  Such  has  been  the  criticism  of 
Shushi  by  later  scholars.  His  teaching  was  based  on  the 
Classics  and  not  far  astray.  As  he  was  not  the  equal  of  the 
Sages  so  are  his  critics  inferior  to  him.  They  do  not  really 
understand  him.  On  the  other  hiind  most  scholars  have 
accepted  Shushi,  but  too  blindly,  as  if  he  were  w^holly  at  one 
with  the  Sages.  Thus  the  right  has  been  somew^hat  injured, 
and  again  Shushi  has  been  somewhat  misunderstood. 

The  Way  of  the  Sages  is  readily  understood,  and  easily 
followed  and  obeyed.  Hence  it  is  throughly  obeyed,  and 
brings  forth  great  virtues,  and  there  are  many  who  follow  it. 
So  Mencius  compared  it  to  the  great  highway  and  said  : — It 
is  not  difficult  to  understand  it  and  I  grieve  that  men  go  not 
therein.  But  the  later  scholars  introduced  their  discus- 
sions making  it  difficult,  too  high,  too  distant,  hard  to  be 
understood  and  obeyed.  In  this  they  differed  from  the 
original  teaching  of  Confucius  and  Mencius. 

With  the  Sages  filial  obedience,  reverence,  loyalty  and 
truth  were  the  foundation,  and  learning  was  secondary. 
Their   easy    method   was  like   the  highway,  even  the  fool 
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might  readily  know  and  follow  it.  Thus  is  there  progress 
and  a  gradual  advance  toward  perfection.  But  the  philoso- 
phers of  the  So  d)masty  with  their  **  limitless  and  great 
limit"  put  progress  in  knowledge  as  the  first  thing:  and 
made  the  purification  of  the  heart  through  contemplation  the 
foundation  of  right  conduct ;  and  set  forth  fine,  complicated, 
literary  discussions  as  the  foundation  of  learning.  This  is 
what  I  mean  by  **  too  high  and  too  distant  and  too  difficult." 
This  is  to  put  that  which  is  useless  and  difficult  before  the 
virtues.  It  is  too  profound,  too  minute  in  its  analysis,  and 
in  the  end  misses  the  plain  and  chief  meaning.  In  this 
philosophy  differs  from  the  Way  of  the  Sages. 

Shushi  was  fond  of  Buddhist  phrases,  and  never 
wholly  emancipated  himself  from  the  influence  of  the  Zen 
doctrine,  which  he  studied  thoroughly  in  his  youth.  He 
was  also  fond  of  humour  and  misled  his  readers.  He  was 
also  too  much  devoted  to  the  teaching  of  Shushi^  and  adopted 
his  teaching  so  implicitly  that  he  became  a  partizan  in  some 
things,  especially  in  the  doctrine  of  the  limitless. 

The  Book  of  Changes  teaches  that  the  Great  Limit 
begets  the  two  activities  (In  and  Yo).  Shushi  says. 
Limitless  and  so  the  Great  Limit.  If  we  say  only  the 
Great  Limit,  it  is  just  we  and  we  cannot  derive  aU  things 
from  it.'  But  the  Great  Limit  is  the  In  and  the  Yo  before 
their  separation,  the  name  of  the  one  mixed  ki  before  things 
are  formed  and  within  it  is  the  supreme  ri  of  all  things,  the 
origin  of  Heaven,  Earth  and  everything.  So  we  should  put 
"  being  "  first  and  not  say  **  non-being."  So  says  the  Book 
of  Changes  but  *  The  limitless  and  so  the  great  limit '  is  the 
language  of  Buddhism  and  Taoism.     Laoze  in  his  fortieth 


^  Shushi  (Chow  Tun-i)  ranked  only  second  to  Chu  Hi  in  Hterary 

rank.     (Mayers's  Manual,  p.  33.)     "  He  wrote  the   "  Tai-kyoku-zu- 

setsu,"  which  taught  that  the  mu-kyoku  is  the  source  of  the  tai-kyoku, 

and  that  by  contemplation  we  may  know  man's  kyoku  (limit).     The 

brothers  Tei  and  Shushi  followed  him,  and  taught  the  ki-ri-shin 
(heart)-sei  (nature)  doctrine."  bhundai's  introduction  to  the  Tai-gi- 
roku. 
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SOMETHING  MORE  ABOUT  SHUSHI'S 

PHILOSOPHY. 


By  T.  Haga. 


[Read  April  13th,  1892,] 

The  reception  of  my  **  Note  on  Japanese  Schools  of 
Philosophy,"  written  with  the  object  of  showing  how  far 
Japanese  philosophy  has  departed  from  that  of  the  Teishu 
school,  has  made  it  evident  that  the  views  of  Rhushi  need 
to  be  brought  out  more  fully  than  was  done  in  that  paper, 
in  order  that  the  diflference  between  them  and  those  of 
Jinsai  and  Sorai  may  be  clearly  perceived.  For  this  reason, 
and  also  because  I  am  convinced  that  the  writings  of  Shushi 
are  as  yet  but  imperfectly  apprehended  by  EngHsh  writers 
on  the  subject,  I  will  try  to  put  into  English,  as  closely 
literal  as  seems  possible  to  me,  some  of  the  teachings  of 
this  celebrated  Chinese  philosopher.  I  wish  to  be  under- 
stood to  be  here  attempting  not  to  expound  Shushi's  meaning 
and  to  derive  from  it  a  consistent  theory  of  philosophy,  but 
merely  to  place  before  others  for  their  own  judgments  a 
faithful  rendering  of  some  of  his  statements.  The  definite- 
ness  and  clearness  which  characterise  Dr.  Knox's  sketch  of 
Shushi's  philosophy  will  be  found  wanting  in  what  follows, 
but  not  to  a  much  greater  degree  than  in  Shushi's  own  text. 

TAI    AND    YO.       ?8   JB 

In  order  to  throw  light  upon  Shushi's  conception  of 
taikyoku,  something  must  be  written  upon  the  place  of  the 
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Buddhist  terms  tai  and  yd  in  his  philosophy.  Althoagh 
i^hese  terms  are  used  abnost  exclusively  by  him  in  connection 
with  the  *  way,'  they  yet  relate  to  everything. 

As  Shushi  does  not  give  definitions  of  the  words  tai  and 
yd,  it  is  difficult  to  know  exactly  what  he  meant  by  these 
two  terms.  'Tai  is  literally  *  body,*  *  substance ';  but  as  far 
as  can  be  made  out  of  his  use  of  this  term  he  seems  to  mean 
something  like  the  true  staU  of  a  substance,  its  reality.  It 
is  the  whole  state  of  everything,  and  includes  the  power 
which  can  produce  yd.  Tai  often  becomes  practically 
identical  in  signification  with  substance. 

Yd,  literally  *  use,'  may  perhaps  be  more  intelligibly 
looked  upon  as  functional  activity,  and  includes  the  mani- 
festation of  things.  Tflt  without  yd  is  passive.  Tai  is 
primary  and  higher  ;  yd  is  secondary  and  lower.  But  while 
yd  is  thus  contrasted  with  tai,  it  is  pointed  out  that  tai  has 
present  in  it  all  the  powers,  and  that  yd  proceeds  from  it. 
Rest  is  tai  and  motion  is  yo,°  but  I  have  not  come  across 
the  converse  statement  that  tai  is  rest,  yd  is  motion. 

I  can  only  attempt  to  give  some  idea  of  them  by  giving 
examples  of  Shushi's  own  use  of  these  terms.  Jin,  which 
may  perhaps  be  rendered  by  *  perfection,'  is  the  tai ;  *  under- 
standing '  is  one  instance  of  its  yd,^  The  *  heart '  is  the 
tai, — clear  and  bright  ;'*  anger,'    *fear,'    *  pleasure,'  *care'® 
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etc.,  are  its  yo  or  activities.     Sei  is  tai,  the  substance  of  the 

*  way.*  But  els  where  we  are  told  that  in  sei  are  present  as 
taif  perfection,  righteousness,  propriety  and  equanimity,  and 

*  understanding.'*  The  feeling  of  pity  is  the  manifestation 
(yd)  of  *  perfection  ;*  the  feeling  of  shame  in  wrongdoing  is 
the  manifestation  (yo)  of  *  righteousness  ';  the  feeling  of 
respect  is  the  manifestation  [yo)  of  propriety ;  the  feeling  or 
sentiment  of  right  and  wrong  is  the  manifestation  [yo)  of 
understanding.'  The  *  heart  *  is  tai ;  desire  is  yo,^  Tran- 
quility is  the  tai  ;  the  responding  to  external  influences  is 
yo,'^  Unyieldingness  is  tai  and  courage  is  its  t/o.®  Brightness 
is  tai  and  the  actual  shining  is  its  yo,^  Thus  we  see  that 
tai  and  yo  having  been  distinguished  primarily,  what  is  tai 
may  further  be  resolved  into  tai  and  yo: 

The  heart  of  man  being  of  one  substance  {tai)  with  the 
hearts  of  Heaven  and  Earth,  when  the  former  is  all  righteous- 
ness the  latter  become  freed  from  imperfection.  Again  man's 
hi  becoming  perfect,  the  hi  of  Heaven  aud  Earth  become  so,, 
and  this  is  the  extreme  *  use  *  {jyo)  of  one's  self  [tai)}^ 

THE  ULTIMATE  BASIS  OF  THE  UNn*ERSE,  AND  THE  RELATION 
OF  **Bl"  AND  "KI."     :k^  ISM. 

Shushi  says  the  ultimate  basis  of  the  universe  is  tai- 
kyoku  and  that  taihyokii  is  r/,  but  utterly  devoid  of  form  and 
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phenomena  or  sensible  qualities.^^  He  defines  taikyohc  to 
be  the  real  substance,  taiy  of  that  whose  motion  becomes  yo, 
and  whose  rest  becomes  in,  but  there  is  nothing  to  consti- 
tute it  apart  from  in-yo.  It  merely  indicates  the  real,  sub- 
stance of  in-yo,  and  does  not  include  in-yo^^  Thus  then  we 
«ee,  taikyohn  is  the  substance  of  in-yo  and  does  not  include 
it.  And,  as  Shushi  always  says,  taikyokit  is  ri.  It  is, 
therefore,  clear  that  the  substance  of  ki  (in-yo)  is  ri.  Thus, 
such  statements  become  intelligible  as  that  ri  begets  ki ;"  that 
when  it  is  born,  ri  cannot  always  control  it ;  thut  ki  exists 
only  after  ri  has  come  into  existence  ;"  that  at  the  begin- 
ning of  the  universe  there  was  ri  alone  ;^*  and  that 
wherever  ri  exists  there  is  ki,  but  ri  is  the  original  basis. 

Literally  translated,  vmkyoku  nishite  taikyohu  means 
•*  no  ultimate  (foundation,  back  of  all  things)  is  the  great 
ultimate/  We  are  by  no  means  justified  in  translating  kyokxi 
as  *  limit  *  or  *  finite.'  Mnkyoku  was  added,  Shushi  says, 
by  Shurenkei  to  the  seijin's  taikyoku,  in  order  to  prevent  the 
possible  misapprehension  that  taikyoku  is  a  perceptible 
thing.^*     Taikyolni,  we  are  told,    is  ri,  but  is  utterly  beyond 
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any  perception  of  man.  It  has  no  form  and  makes  no  mani- 
festation.^^ It  is  more  ethereal  than  sound  and  smell,  which 
are  still  perceptible  as  Ai,  although  without  form.^** 

The  whole  subject  is  obscured  by  mystical  language 
both  by  Shurenkei  and  by  Shushi,  but  this  much  seems 
clear.  Ri  is  the  real  substance  or  tai  of  ki,  and  is  without 
form  and  manifestation.  The  motion  of  vi  generates  yd  and 
its  rest  generates  ^°  in.  By  its  motion  its  yd  becomes 
manifest,  and  by  its  rest  its  substance  or  tai  is  fixed  or 
realised.^  (It  would  seem  almost  as  if  *  motion'  and  *  rest* 
were  considered  by  Shushi  as  being  something  actually 
separable  from  taih/oku.)  Motion  and  rest,  succeeding 
each  other  continuously,  produce  in-yo,  and  by  the  changes 
and  combinations  of  i7i-y6  the  five  elements — water,  fire,, 
wood,  metal,  and  earth — are  generated.*^  From  in-yo  and  the 
five  elements  the  male  and  female  elements  are  formed.  And 
from  them  myriads  of  things  spring  up.  The  details  concerning 
the  evolution  of  these  are  mystical  and  not  worth  translating. 
There  need  only  be  mentioned  that  every  thing  is  a  taikyoku 
and  that  taikyoku,  although  formless,  contains  myriads  of 
things  in  itself.** 

Taikyoku  is  the  *  way.*     It  is  the  true  substance  of  the 
*  way.'     It  is  in  perfect  rest,  and  is  quite  passive.**     There- 
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fore,  he  points  out,  the  seijins  fixed  the  human  ultimate 
(the  ultimate  standard  for  man)  by  making  rest  and  quiet- 
ness the  most  important  ideal.**  Sei  is  at  first  perfect  rest.** 
Goodness  succeeds.'^  Sei  is  talkyoku  where  it  is  at  rest. 
When  it  responds  to  external  influences,  it  no  longer  is 
nnder  consideration  as  the  substance  in  its  resting  state,  but 
is  now  the  activity  or  yo.     The  yd  is  not  the  whole  of  the 

*  way.'  In-yo  has  forms  and  manifestations  or  appearances 
and  must  be  classed  iu  a  lower  category  than  taikyoku,^ 
It  is  only  fitted  for  the  yo  of  forms  and  sensible  qualities, 
and  does  not  serve  for  all  the  *  uses  '  or  yo  of  taikyoku. 
It    must  therefore   be   classed   in    the   lower   category   of 

*  utensils  '  or  common  instruments  ;  but  *  utensils  '  are  also 
the  *  way,*  and  the  *  way'  is  also  *  utensils'  (thus  is  seen 
the  original  oneness  of  in-yo  and  taikyoku).''^  The  substance 
and  activity,  the  tai  and  yd,  are  inseparable,  and  are  from  one 
source ;  the  apparent  and  the  obscure  have  no  boundary.*^ 

The  above  is  a  s)mopsis  of  Shurenkei's  Taikyokiuhusetsu, 
and  of  Shushi's  exposition  of  the  diagram  in  it,  and  of  his 
two  supplementary  remarks  ou  the  same  subject.  Where 
these  are  not  clear,  other  of  Shushi's  writings  have  been 
consulted. 

It  will  be  evident  that  this  interpretation  of  taikyoku  is 
opposed  to  Shushi's  own  statements,  that  there  is  nothing 
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called  taihjoku  which  can  be  separated  from  in-yn^  and  that 
^aihjoku  is  n*, — taihjohu  is  ki.  Thus,  in  spite  of  his  words 
quoted  above,  he  says  distinctly  that  the  phrase,  taihjohu 
nishite  wnhjokii  means  that  there  is  extreme  and  ultimate  n 
in  non-existence  (that  is  beyond  the  existence  known  by 
form  and  phenomena),  and  thiit  mnhjoku  means  that  there  is 
no  form,  aud  taihjoku  that  there  is  ?*/,  **  etc.  Hence  arises 
the  objection  of  Riku-Shozan,  that  Shushi  makes  non- 
existence the  basis  of  the  cosmos  ;  and  hence  also  the 
difference  between  Shushi  and  men  like  Ra-Seian  ^  and 
Eaibara  Ekiken,  according  to  whom  everything  has  a  dual 
existence,  (that  is  Existence  itself  and  the  Law  of  existence) 
neither  ri  nor  ki  exists  by  itself,  and  the  existence  of 
ri  as  an  entity  without  form  and  phenomena  is  inadmis- 
sible. To  conceive  a  thing  without  form  and  without 
sensible  qualities  to  be  in  the  state  of  motion  and  of  rest, 
was  no  doubt  the  great  difficulty  for  these  men. 

It  is  said  that  Shurenkei  got  his  diagram  from  one 
Boku-Hakucho  (?S  1^  ^)  and  he  from  Chin-Kii  m^m).  both 
of  whom  are  said  to  have  been  followers  of  Laotse  ;  although 
Shushi  believed  that  the  picture  could  not  have  been  made 
by  any  philosopher  less  than  Shurenkei  himself,  and  that 
therefore  such  stories  nre  unworthy  of  credit.  '^  Again,  it  is 
said  that  Shurenkei  was  a  pupil  of  a  Buddhist  priest,  Jugai 
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(Jf  2),  who  lived  in  a  temple  called  Kakurinji  (IH  ttl  tt  #  '^), 
near  which  a  shrine  of  Shurenkei  used  to  stand,  perhaps 
does  so  still. 

It  is  also  said  that  the  pictures  of  Into  (i'^I  Wi)  and  rahusho 
(fg:  If),  which  Shushi  brings  forward  in  explaining  the  Clas- 
sic Eki  (Book  of  Changes),  are  an  invention  of  this  Chin- 
Kii.  Indeed,  Shushi  himself  says  that  the  other  four 
pictures  he  brings  forward  as  the  invention  of  the  mythical 
seijin^  Fukki  {V\  IR),  were  hauded  down  to  him  through 
several  people  from  this  Chin-Kii.  It  is  the  almost  undivid- 
ed opinion  of  scholars  that  these  four  pictures  also  owe  their 
origin  to  the  inventive  genius  of  Chin-Kii  himself. 

The  ideas  of  tai  nnd  yo  are  said  to  be  a  borrowing  from 
Buddhist  writers.     Even  the  language   describing  them  is 
said  to  have  been  that  used  by  Buddhists.     Muki/ohn  nishite 
taihjokiiy  no  *  ultimate  (basis)  and  so  the  great  ultimate,*  is 
said  to  occur  in  a  Buddhist  book,  Kegou-Hokaikwan  (If  S 
Ji  ^^  IS).     The    two  phrases,   tai-yo   ivhvien   (H  ffl  -*  3?.), 
*  substance  nnd  activity  are  from   one   source,'   and  yemhi 
miujen  (I®  f«t  S^  fsl),   *  the  apparent  and  the  obscure  have  no 
boundary,*  are  said  to  occur  in  a  Buddhist  book,  Kegon-So 
(U  fi  St).    Certainly  Shushi*s  language"^  is  often  very  much 
like  that  of  Buddhist  writings.^     Making  rest  and  quietness 
the  ultimate  goal  of  man  and  tlie  mode  by  which  this  end  is 
achieved,  namely  by  entirely  getting  rid  of  desires,  must  at 
once  bring  to  mind  the  perfect  rest  of  Nirvana.     It  is  possi- 
ble that  Shurenkei,  the  author  of  the  diagram,  meant  more 
nearly  what  is  conveyed  by  the  literal  translation  of  tai- 
lyoku  nishite  muhyokUy  which  is    very  much  like  Laotse's 
idea  of  existence  being  non-existence.     The  whole  language 
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of  Sliurenkei's  text  and  Shushi's  interpretation  is  mysticaL 
Shushi  goes  into  an  explanation  of  the  concentric  semicircles 
found  in  Shurenkei's  text,  and  of  the  direction  of  the  curved 
lines  joining  the  circles  representing  the  five  elements,  but  it 
is  difficult  to  say  how  far  such  explanations  were  meant  to 
be  taken  as  any  part  of  rational  philosophy. 

THE    OBIOIN    OF    EVIL. 

A7  is  not  essentially  evil.  When  it  is  first  produced  it  is 
quite  free  from  defect.  But  in  and  yd  entangling  with  each 
ether,  attracting  and  repelliug  each  other,  coming  and  going 
to  and  fro,  rising  up  and  falling  down,  ever  since  the  begin- 
ning of  the  world,  there  is  naturally  produced  flat  and  plain 
spots,  and  rugged  and  inclined  spots,  the  good  and  bad  por- 
tions of  A/.®^  The  difl*erent  portions  of  ki  are  bright  and 
dark,  clear  and  turbid,  pure  and  impure,  free  and  obstructed, 
strong  and  weak,  fine  and  coarse  (in  quality),  good  and  bad, 
clever  and  foolish,  thick  and  thin,  deep  and  shallow,  direct 
and  oblique,  resisting  and  yielding,  quick  and  slow,  etc. 
The  inferior  portions  of  A/,  that  is,  portions  which  are  either 
dark,  turbid,  impure,  obstructed,  weak,  coarse,  bad,  thin, 
shallow,  oblique,  yielding,  do  not  come  under  the  control  of 
ti.     On  the  contrary,   these  inferior  portions  of  ki  restrain 


±  »J 

-3t 

@ 

14  iS 

^ 

n 

JE 

SL 

T« 

€- 

^ 

^ 

34 

IS 

ir  3t 

n 

» 

a 

& 

m 

a 

EI 

^ 

^ 

life 

^ 

T  «- 

4h 

T> 

^ 

m 

^ 

12 

A 

^ 

If- 

« 

^ 

ra 

^     1^ 

^ 

??- 

^ 

n 

Sr 

m 

fh 

H 

n 

^ 

¥• 

^ 

f-ff  iif 

^ 

» 

*. 

^ 

1 

« 

% 

lib 

JL 

.€ 

4& 

^ 

U  * 

i2 

m 

^ 

«H? 

^ 

•« 

a 

iP 

ft 

* 

iss. 

*9 

^  & 

» 

m 

ET 

ffi 

& 

* 

& 

«t 

15 

^ 

IR 

ifc  ^ 

S 

fi 

— 

e 

m 

^ 

m 

-■& 

K 

^ 

n 

*t 

«• 

^f 

^ 

'i^ 

^ 

m 

^ 

^ 

^ 

J^ 

m 

«l 

iSi 

3C 

9 

;ft 

II 

4C 

$ 

)A 

»1 

* 

*. 

*9 

>tk 

» 

« 

« 

^ 

^ 

m 

a. 

?S 

^ 

3 

-g- 

HAOA  :  SOMETHING  MORE  ABOUT  8HUSHI*S  PHILOSOPHY.  187 

the  sei  nnd  render  it  bad  and -hurtful.^  AY  is  the  active 
Bgeut ;  and  n',  which  resides  iu  it,  becoDies  completely 
dependent  on  it.  Desires,  which  prove  bo  powerful  in 
interfering  with  sei^  are  also  from  ki.  Evil  does  not  arise 
from  ki  not  receiving  n,  or  from  the  absence  of  ri,  but  from 
ri  becoming  subjugated  by  the  bad  portions  of  At.  Although 
ki  alone  and  not  united  to  sei  does  not  constitute  the  active 
man,  it  has  yet  the  power  to  make  even  sei  bad  and  hurtful. 
Evidently,  therefore,  evil  is  originally  from  Ai,  according  to 
Shnshi. 

The  Kogaku  school's  objection  to  Shu&hi  rests  on  this 
point.  They  argue  that  since  n  and  ki  are  ever  together,  and 
since  every  property  and  every  motion  of  ki  has  a  reason 
(ri),  there  must  be  some  kind  of  reason  (n')  why  ki  is  some- 
times so  bad,  and  why  it  should  exert  this  interfering  or 
restraining  force  upon  sei  ( ?i*). 

Now  the  way  to  restore  the  original  state  of  sei  is 
evidently  by  conquering  one's  selfish  desires  and  modifying 
one's  kishitsu,^  Only  when  the  kis/iitsu  has  been  completely 
reformed, — so  that  no  defect  remains  in  it  and  all  selfish 
desires  have  been  completely  rooted  out  of  it,  and  thus  the 
whole  body  has  become  completely  under  the  control  of  ri 
and  in  unison  with  it, — then  only  is  a  man  perfect.  So 
gi'eat   is  the  use  of  conquering  desires,  that  should  a  man 


86 

85 

Sil  T«  14 

M 

^  ftk 

ft  « 

^ 

iS 

^    5^ 

jt  ^  ^  ^  m 

n  fA  15 

iL^  ^ 

m  * 

m 

T^ 

^    Wl 

^  HT  ^1^  * 

il5  ^  ^ 

^ 

%  ^ 

«  * 

$■ 

^ 

W    tt 

«■  f5e  T>  » 

i=  »  t$ 

*  m 

5r  % 

^ 

T- 

■;a  J*; 

S  *  T  ^ 

JP    «    EI 

*  ^ 

«  m. 

EJ 

^ 

iE  ^ 

tt     ^     T^     ra 

"^   |i    B 

f^  « 

iS  m. 

s 

i% 

iy  <^ 

^      ^     ^     ^ 
>N     -^St     i»q     iT? 

was 

s  ^ 

*  1V> 

R: 

7X 

,-Jt  7i 

&  B  =^  Jk 

ffl  ^  }£ 

yp.  ^ 

^  ^ 

EI 

^  .€^ 

«  ffi  14  a 

^  fi  ^ 

m  m 

it  5r 

5? 

i%  3r> 

«-  ¥•  f'7  n 

^   |A 

fk  ^ 

#   iS 

^ 

■i>  & 

*  51  ifc  IK 

m  0: 

?p  « 

m  Ei 

fi/r 

m  tt 

«  fP  *  * 

188  HAOA  :  SOMETHING  MOBE  ABOUT  SHUSHl's  PHILOSOPHY. 

ftttnin  to  lliis  state  of  perfection  lie  would  convert  the 
world.^^  Altliougli  tlie  Teisliu  school  encourage  the  study 
of  ri  in  all  things  as  the  means  of  uuderstnnding  n,  this 
study  of  things  is  to  be  done  only  by  coutemphition 
and  can  end  only  in  contemphition.  It  is  taught  that  if  a 
man  pe*'sistently  endeavour  to  understand  ri,  there  will 
come  a  time  when  the  reason  of  everything  will  be  clear."® 
And  further,  that  man's  planning  and  scheming  are  injurious 
to  the  attainment  of  good.  As  all  study  about  then*  of  things 
is  vain  when  one's  heart  is  ruled  by  desires,  the  first  object 
must  be  the  getting  rid  of  desires.  Such  a  doctrine  is  very 
nearly  identical  with  the  teachings  of  Buddhism,  whose 
characteristic  way  to  freedom  from  doubt  and  heresy  lies 
through  freedom  from  impurity  and  from  evil  longings  of  all 
kinds. 

KISHITSU    NO    SEI. 

As  my  statement  that  kishitsu  no  seij  although  aflfected 
by  Ai,  is  originally  only  from  r/,  and  that  its  distinctness 
from  hamuli  no  sei  cannot  be  maintained  in  detailed  applica- 
tion, may  present  difiiculty  to  some,  I  will  give  here  a  few 
words  in  explanation.  Kishitsu  no  sei  being  used  for  man's 
actual  present  nature,  it  should  logically  be  a  combination  of 
hi  and  ri,  yet  Shushi  maintains  that  it  is  from  ri,  and  still 
remains  as  such.  He  says  kishitsu  no  sei  is  ienchi  no  sei 
(honneji  no  sei)y  and  that  if  it  is  not  from  tenchi  no  sei  then  it 
loses  all  foundation.®     He  teaches  that  sei,  though  aflfected 
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aud  modified  by  ki,  still  remnius  as  sett  nud  does  not  form  a 
eombiuhtiou,  or  a  third  existence,  in  which  both  ki  and  n 
would  be  origiually  present.  He  teaches  that  the  modifying 
effect  of  ki  is  not  so  deep-going  as  essentially  to  modify,  the 
seij  or  that  ki  does  not  enter  into  the  constitution  of  Idshitsii 
no  set,  iSei  remains  as  sei,  and  Ai  remains  as  ki;^  hence 
the  name  of  kishitsu  no  set.  The  modifying  action  of  H  is  a 
force  applied  externally.  Its  effect  is  only  on  the  surface. 
Thus,  Shushi  illustrates  the  state  of  existence  of  sei  in 
kishitsu  by  glowing  charcoal  imbedded  in  ash,  the  dulling  of 
a  mirror  on  the  surface,  the  bright  sun  veiled  in  mist,  a 
brilliant  jewel  in  turbid  water,  etc.  Kishitsu  no  sei  is  sei  (n) 
existing  within  kishitsu  (ki).  Honnen  no  sei  is  the  real, 
transcendent,  formless  state  of  sei, 

Shushi's  kishitsu  no  sei  is  something  like  an  Englishman 
settled  among  Japanese  :  he  must  become  modified  or 
affected  in  thought  and  manners  by  Japanese  surroundings 
(for  as  Shushi  says,  ki  is  strong,  H  is  weak) ;  but  he  does 
not  therefore  become  a  combination  of  English  and  Japanese  : 
Lis  blood  is  free  from  mixture.  Take  away  the  influence  of 
Japanese  associations  and  he  will  be  again  the  pure  English- 
man. The  union  of  sei  and  kishitsu  is  something  like 
marriage  between  the  two.  It  is  not  the  becoming  one 
individual.  Hence  the  objections  of  men  like  Kaibara  Ekiken 
to  Shushi^s  division  of  sei  into  the  two  classes ;  for  these 
men  see  the  difficulty  in  determining  where  honnen  no  sei 
itself  Exists,  since  it  becomes  kishitsu  no  sei  so  soon  as  it 
exists  in  ki}^ 

When  we  come  to  the  application  of  this  division  of  sei, 
Shushi  says  '*  sei  is  originally  good  but  is  made  impure  by 

41  40 
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In.  This  ia  like  water  mnde  tnrbid  by  mad,  wbicU  mnit 
Btill  be  cnlled  wnter."  Because  tbe  TeisUn  scliool  maiutain 
tbat  sei,  whcD  iuflaeuced  ntid  modified  by  kiikit^u,  etill 
remaiuB  »ei,  aud  do  iiot  recoguise  tLat  khkiuii  7to  tei  is  a 
combiiiatiou  of  >-i  aud  At,  tberefure  tbey  are  forced  to  tuoke 
Bacb  stvnuge  atatemeiits  as  tbnt  'set  hki,'  '  kt  ia  ad,'  aad 
Evil  must  also  be  gei.'" 


Altboiigh  Sbuebi  snys  repeatedly  tlint  Hcnveii  is  bnt  ri, 
yet  be  mnkes  atatemeuts  tbat  caiiuot  be  nnderstood  withoot 
some  kiud  o(  Supi-eme  Being  existing.  For  instance,  thoogU 
Heaven  does  not  see  and  bear  directly,  it  is  said  to  Bee  and 
bear  tbiougb  men's  bcnrta."  Agniu  wbeu  a  king  ia  very 
tyraunicnl  to  bia  people,  Heaven  decidea  wbetlier  be  sbonld 
reniftiu  ns  kijig  or  not.  So  long  as  it  is  Heaven's  order  tbat 
be  sliall  remnin  ns  king,  tbe  people  must  respect  and  obey 
bim,  but  oil  tbe  day  wben  tbis  order  is  reversed  tlie  tyrant 
king  loses  all  claim  to  be  lunger  a  king.  A  rigbteoua  sub- 
ject bas  now  rigbt  to  detbrone  bim  and  to  become  king  bim- 
self  in  bis  etead,  provided  the  whole  nation  be  rejoiced  at 
tbis  cbaiigo.  AVbetbor  Heaven  approves  or  not  of  aucb  a 
change  is  knowu  through  people's  lienits."  Wiien  people 
are  rejoiced  at  tite  full  of  tbe  old  king  aud  tbe  election  of  tbe 
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new,  Henven's  mind  is  satisfied  at  the  cbauge.  Heaven  here 
and  elswhere,  is  made  to  have  both  heart  and  mind.  It  is 
the  heart  of  Heaven  and  Earth  that  everything  shoald  grow 
np  and  multiply.^  Shnshi  said  indeed  that  there  is  no 
personal  God  who  literally  appoints,  protects,  etc.,  as  written 
in  the  Classics.  Bat  elsewhere  he  asserts  that  to  suy  there 
is  no  Lord  (±  $)  in  Heaven  is  wrong  ;^  and  in  spite  of  his 
explaining  away  the  words  in  the  Classics  as  being  metaphors, 
be  himself  takes  special  care  to  nse  such  phrases  as  that 
*  Heaven  let  the  human  race  down  (on  earth);  Heaven  ap- 
pointed the  seijins  to  govern  and  teach  the  people  how  to 
recover  the  original  state  of  their  sei,  etc  ;*''  Heaven  gives, 
man  receives;  and  so  forth,  when  it  would  have  been  very 
easy  to  avoid  such  phrases  and  nse  others  not  liable  to 
mislead.  He  says  the  word  '  Heaven  '  in  the  Classics  means 
sometimes  the  bine  heaven,  sometimes  the  Lord,  and  some- 
times simply  ri,*'^  and  it  is  therefore  clear  that  it  to  him 
does  not  always  mean  ri.  But  it  would  appear  from  his  writ- 
ings that  there  are  also  these  three  meanings  fur  Heaven  in 
Shoshi^s  own  nse  of  the  word.  All  this  seems  to  show  that 
be  had  a  vague  idea  of  something  presiding  over  the  world,  (in 
bis  language,  ahiisai  *  Lord  '),  who  is  a  kind  of  First  Cause, 
and  prior  to  taikijokn.     There  is  a  possibility  that  Shushi 
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used  such  laugunge  in  order  not  to  raise  the  prejudice  of  the 
popular  belief.  But  this  supposition  is  difficult  to  accept, 
because  Buddhism,  which  does  not  recognise  any  true  Crea- 
tor, was  accepted  by  the  multitude  in  Shushi*s  time.  The 
only  likely  explanation  is  that  he  was  trying  to  reconcile  his 
teachings  with  the  writings  of  the  Classics,  whose  language 
evidently  assumed  the  existence  of  a  Supreme  Being.  No 
doubt  he  made  every  effort  to  smooth  away  the  differences 
between  the  Classics  and  his  own  teachings. 

The  world  is  destroyed  periodically  after  a  certain  great 
number  of  years,  when  men  become  hopelessly  wicked,  and 
then  a  new  world  begins  again ;  but  Shushi  is  not  clear 
whether  each  world  begins  spontaneously,  or  whether  worlds 
succeed  each  other,  the  first  having  been  started  by  some 
Cause.  In  this  matter  the  Teishu  school  strongly  resemble 
the  Buddhists,  who  teach  that  the  world  is  periodically 
destroyed  by  water,  fire,  or  wind,  and  a  new  world  begins 
again.  Yet  it  is  not  strictly  a  new  world,  for  the  beings  in 
the  new  world  are  a  kind  of  continuation  of  those  who  lived 
in  the  preceding  world. 
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CHOMEI  and  WORDSWORTH :  A 
LITERARY  PARALLEL. 


By  J.  M.  Dixon,  M,  A.,  F.  R.  S.  E. 


\nead,  Feh,  10,  1892] . 

Tbere  are  few  couutries  upon  wbicli  nature  has  lavished 
80  much  beauty  as  Japan,  and  her  inhabitants  have  not 
BhowD  themselves  heedless  of  tlieir  privileges.  In  the 
domain  of  art  the  beauties  of  nature  have  been  reproduced 
by  Japanese  artists  in  a  way  that  has  dehghted  the  world, 
and  efifecied  a  revolution  in  Western  ideas  of  what  constitutes 
beauty  in  ornament.  In  the  domain  of  literature  the  Japan- 
ese have  shown  less  power  and  originality.  If  the  inhabi- 
tants of  Europe  have  been  fettered  by  conventionality  in 
expression,  this  has  been  still  more  the  case  in  Japan.  It 
may  be  said  with  truth  that  except  in  a  small  department  of 
composition,  having  an  aftinity  with  our  sonnet,^  they  have 
famished  nothing  new  or  fresh  in  the  realm  of  literature. 
Bat  still  we  should  expect  to  find  a  certain  amount  of  truth- 
ful utterance  respecting  the  aspects  of  nature,  such  as  we 
find  in  English  poetiy  since  the  time  of  Cowper.  BeforeCow- 
per*8  time  classical  and  Hebraic  influences  had  been  too  strong 
in  Europe  for  the  growth  of  what  we  might  call  in  a  restricted 
sense  *'  natural  religion.*'     A  recluse  in  European  countries. 


1  *  The  beautiful  rbymeless  short  ode  of  Japanese  poetry,  for  the 
knowledge  of  which  we  are  indebted  to  Mr.  Chamberlain.* — Theodore 
Watts  on  the  Sonnet  in  Encychpcpdin  Britarimcn,  0th  od. 
ITol.  ZZ.-13. 
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till  Rousseau  took  up  bis  abode  on  St.  Peter's  isle  in  tbe  Lake 
of  Brienne,  was  always  a  religious  devotee,  a  man  of  iutro- 
spective  babits  wbo  retired  from  tbe  world  to  make  up  bis 
account  witb   bis  Maker.     Tbis  babit  of  tbeologiciil  intro- 
spection, it  is  true,  is  absent  in  our  Elizabetban  poets,  but 
tben  classical  traditions  were  all  powerful  in  tbeir  interpreta- 
tion of  nature.     Shakespeare's  world  is  not  simple  outside 
nature  as  be  saw  it,  but  a  world  semi-Italian  in  its  ideas  and 
vocabulary.      Tbe    prettiest  song  which  be  wrote   is   the 
sevenade  in  CyinbeUne ;  and  it  opens  witb  a  classical  conceit : — 
Hark  !  bark  the  lark  at  heaven's  gate  sings, 
And  Phcebus  'gins  arise 
His  steeds  to  water  at  those  springs 
On  chaliced  flowers  that  lies  ; 
And  winking  Mary-buds  begin 
To  ope  their  wondering  eyes  : 
With  everything  that  pretty  is,  my  lady  sweet,  arise  ; 

Arise,  arise  ! 
It  was  Wordsworth's  mission  in  EngHsh  poetry  to 
remove  this  foreign  element  of  nature  interpretation,  and 
with  a  mind  wholly  receptive  to  study  nature  at  first-band 
and  record  the  impressions  which  his  mind  received.  He 
wished  as  much  as  possible  to  be  a  child  again,  and  witb 
this  view  he  ran  a  tilt  against  theological  dogmas  like  that  of 
Original  Sin  which  seemed  to  him  to  cast  a  slur  upon  nature. 
He  thus  ignored  in  his  treatment  of  the  world  the  problems 
of  sin  and  atonement,  and  brought  himself  in  touch  with  all 
such  as,  in  any  land  and  conforming  to  any  religion,  sought 
to  enjoy  tbe  works  of  the  great  Creator.  When,  therefore,  we 
find  a  Japanese  literary  character  of  the  12th  century  re- 
tiring to  the  hills  and  seeking  to  find  communion  with  the 
mountains,  the  streams,  with  animate  and  inanimate  life,  we 
-at  once  think  of  contrasting  him  with  our  high-priest  of 
nature.  This  is  why  I  have  linked  together  Chomci  and  the 
bard  of  Hydal  Mount.  Both  were  recluses  ;  both  were  devout 
admirers  of  nature,  and  receptive  in  their  attitude  towards 
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Ler.  Chdmei,  tbe  sou  of  a  priest  iu  tbe  proviuce  of  Yama- 
sbiro,  was  born  iu  tbe  middle  of  tbe  12tb  ceutury.  Disap- 
pointed in  bis  bopes  of  worldly  prouiotiou,  be  songbt 
retirement  iu  the  sequestered  village  of  Obara.  Afterwards 
be  became  for  a  time  the  guest  of  Sanetomo  at  Kamakura, 
but  again  withdraw  from  tbe  world,  passing  tbe  remaiudcr  of 
bis  life  in  tbe  proviuce  of  Etcbu.  He  is  highly  esteemed  as 
a  poet,  aud  mauy  of  his  pieces  are  popular,  Tbe  passage 
offered  in  translatiou  gives  a  very  fair  example  of  bis 
philosophy  and  style.  Though  a  good  Buddhist,  he  does 
not  seem  to  have  been  iu  auy  way  a  devotee,  but  rather  to 
have  mildly  couformed  with  the  requiremeuts  of  that  rehgion, 
whose  tenets  were  no  doubt  cougcuial  to  him.  Iu  one 
passage  of  tbe  extract  occurs  a  reforeuce  to  siu,  tbe  ap- 
pearance of  suow  suggestiug  to  him  sins  which  accumulate 
aud  tbeu  vanish  away.  To  Christians  tbe  reference  at  ouce 
recalls  tbe  passage  iu  Isaiah  iu  which  the  promise  is  made 
that  *'  sius  which  are  as  scarlet  shall  be  made  white 
as  suow."  But  there  seems  little  beyond  a  surface  couuec- 
tion  between  tbe  two  statements.  According  to  the  Buddhist 
creed,  sins  are  washed  away  by  devotion,  by  prayer,  and  by 
good  deeds.  Cbdmei  confesses  that  he  was  lax  in  attending 
to  tbe  rites  of  his  religion  ;  certainly  Wordsworth  was  tbe 
reverse  of  punctilious  iu  these  matters.  Both  of  them  seem 
to  have  found  their  chief  delight  iu  studying  the  varying 
aspects  of  nature.  But  Wordsworth's  attitude  towards 
society  was  infinitely  more  sympathetic  and  kindly,  while  iu 
tbe  background  of  his  solitary  walks  and  musings  among  the 
bills  were  an  affectionate  household  and  the  realization  of  all 
that  is  most  delightful  in  home  life.  No  doubt  he  was  out 
of  touch  with  town  life,  and  disliked  the  din  and  rush  of  the 
city,  but  be  was  uot  indifferent  to  tbe  sufferings  and  struggles 
of  bumauity  aud  would  have  rejected  the  callous  indifference 
of  Cbomei  as  animalistic.  Many  of  Chomei's  moral  musings, 
indeed,  remind  us  strongly  of  the  sentimentalism  of  a  mock- 
antique  balled  like  Edwin  and  Anfjelina  : — 
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Alas  !  the  joys  that  fortune  brings 

Are  trifling  and  decay, 
And  those  who  prize  the  paltry  things 

More  trifling  still  than  they  : 
And  what  is  friendship  but  a  name, 

A  charm  that  lulls  to  sleep — 
A  shade  that  follows  wealth  or  fame, 

But  leaves  the  wretch  to  weep. 

The  seutimeutalism  in  each  case  is  shallow  and  unsatis- 
factory, the  misanthropy  is  a  temporary  phase  of  mind,  the 
result  of  pique.  **Life,"  says  Chomei ;  "is  empty  as  the 
cast-off"  shell  of  a  cicada."  Here  he  speaks  not  as  a  philoso- 
pher but  as  a  disappointed  man  of  the  world.  His  blood 
does  not  grow  richer  and  warmer  by  his  secluded  life  among 
the  hills  ;  it  seems  to  grow  thinner  and  colder,  and  his  whole 
being  looks  forward  to  the  happiness  of  a  mere  passivity. 
It  is  not  the  gbidness  that  accompanied  the  development  of 
"Wordsworth's  life,  spent  also  avowedly  in  conformity  with 
nature,  and  with  a  desire  to  prove  as  receptive  as  possible 
to  its  influences.  On  his  sixty-third  birthday  Wordsworth 
writes  in  a  different  strain  from  ChOmei,  very  at  nearly  the 
same  age  : 

Teach  me  with  quick-eared  spirit  to  rejoice 
In  admonitions  of  Thy  softest  voice  ! 
"NVhate'er  the  paths  these  mortal  feet  may  trace 
Breathe  through  my  soul  the  blessing  of  Thy  grace, 
Glad,  through  a  perfect  love,  a  faith  sincere 
Drawn  from  the  wisdom  that  begins  with  fear, 
Glad  to  expand. 

This  last  phrase  seems  to  sum  up  the  whole  divergence. 
"Wordsworth's  life  among  the  hills  was  a  life  of  yearly  expan- 
sion :  Chomei's  was  confessedly  spent  in  a  contraction  that 
was  finally  to  end  in  absorption  in  the  Infinite.  Self  was 
to  the  latter  a  **  floating  cloud,"  a  **  drop  of  dew,"  soon  to 
molt  in  the  infinite  and  be   heard  of  ni)  niuro.     Thu  ideal  of 
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his  solitary  life  was  tranqaillity,  the  absence  of  worry,  offence, 
and  anxiety.  He  refrains  from  all  attempts  to  proselytize,  or 
preach  to  others.  **  These  remarks  of  miue,"  says  he,  com- 
menting upon  the  satisfaction  he  finds  in  Hving  so  simple  a 
life,  '*  these  remarks  are  not  intended  as  a  sermon  addressed 
to  the  well-to-do.'*  Here  comes  in  the  national  indifferentism 
which  so  often  strikes  the  Western  mind  as  strange,  and  which, 
though  plensing  at  first  because  of  its  inofiensiveness,  is  in  the 
end  irritating  from  its  complete  lack  of  moral  glow  and 
strength  and  warmth.  We  arc  remiuded  of  the  old  question 
of  Cain  ;  "  Am  I  my  brother's  keeper?"  It  is  the  aesthetic  as 
distinguished  from  the  religious  fiame  of  mind.  Now, 
Wordsworth  is  not  an  iudifierentist,  but  has  always  a  didactic 
aim  more  or  less  in  view.  At  the  close  of  the  Pnlude 
addresing  Coleridge,  he  writes  : — 

Prophets  of  nature,   wo  to  them  (the  nations)   will 
speak 

A  lasting  inspiration,  sanctified 
By  reason,  blest  by  faith  :  what  we  have  loved, 
Others  will  love  and  we  will  teach  them  how ; 
Instruct  them  how  the  mind  of  man  becomes 
A  thousand  times  more  beautiful  than  the  Earth 
On  which  he  dwells. 

No  indifi'ereutism  is  to  be  found  in  an  utterance  like 
this.  Again,  in  Chomei's  attitude  to  flowers  and  trees,  we 
find  an  afiinity  to  the  ways  of  the  raodorn  aDsthete,  pleased 
with  the  hue  or  curve  of  a  bough  or  blossom.  '*  On  my  way 
Lome  from  the  moor  of  Amazn,'*  he  remarks,  **  I  am  fre- 
quently rewarded  by  finding  a  choice  bough  of  cherry  or 
maple  or  a  cluster  of  fruit,  which  I  offer  to  Buddha  or  reserve 
for  my  own  use."  Was  Cain's  offering  of  a  similar  gift  to 
Jehovah  rejected  purely  because  of  the  mental  attitude  of  the 
giver,  or  because  of  the  nature  of  the  gift?  Is  there  any 
nnderjyiug  moral  in  the  Bible  story  ?  Can  culled  flowers 
and  fruits  be  made  to  speak  the  language  of  moral  truth  ? 
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Or  is  tbeir  mission  iu  this  respect  limited  to  the  department 
of  sestheticism  ?  It  is  certaia  that  Wordsworth  had  a 
repugnance  to  the  plucking  of  flowers  and  twigs,  as  if  it  were 
ft  kind  of  sacrilege  : — 

Then  up  I  rose 
And  dragged  to  earth   both   branch  and  bough,  with 

crash 
And  merciless  ravage  :  and  the  shad)'  nook     * 
Of  hazels,  and  the  green  and  mossy  bower, 
Deformed  and  sullied,  patiently  gave  up 
Their  quiet  being. 

The  remembrance  struck  him  afterwards  with  pain,  and 
he  proceeds  to  advise  his  daughter  to  leave  such  scenes  in 
peace  : — 

Then,  dearest  Maiden,  move  along  these  shades 
In  gentleness  of  heart ;  with  gentle  hand 
Touch — for  there  is  a  spirit  in  the  woods. 

The  beauty  of  a  creature  is,  so  to  speak,  its  own,  and  is 
independent  of  locality,  while  the  beauty  of  the  vegetable 
world  belongs  to  the  creative  spirit  of  the  Universe.  Here 
comes  in  the  Pantheism  of  Wordsworth,  a  Pantheism  strictly 
conservative  of  the  individual  as  a  free  agent,  and  dealing 
directly  with  the  world  of  things.  It  was  a  protest  against 
an  irreverent  attitude  towards  mountains,  groves,  and  brooks, 
all  of  which  silently  interpret  the  mind  of  their  Creator,  if 
we  will  but  read  the  lesson  : — 

One  impulse  from  a  vernal  wood 

Will  teach  us  more  of  man. 
Of  moral  evil  and  of  good. 
Than  all  the  sages  can. 

It  will  be  found  that,  when  Wordsworth  uses  the  objects 
of  the  vegetable  or  inanimate  creation  for  a  poetical  purpose, 
they  are  never  dissevered  from  their  surroundings.  It  is  the 
^*  primrose  by  the  river's  brim'':  **  the  meanest  fiower  that 
bloxcH  "' 
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A  host  of  golden  dafifodils, 

Beside  the  lake,  beneath  the  trees, 

Flattering  and  dancing  in  the  breeze. 

Or,  when  he  talks  of  the  modest  Celandine  : — 

Thou  dost  show  thy  pleasant  face 

On  the  moor,  and  in  the  wood. 

In  the  lane — there's  not  a  place. 

Howsoever  mean  it  be 
Bat  *tis  good  enough  for  thee. 
The  west,  both  to  ChOmei  and  to  Wordsworth,  was  a 
quarter  from  which  came  comfort  in  meditation.  The  valley 
in  which  the  Japanese  sage  lived  opened  out,  he  remarks,  to 
the  west,  the  home  of  the  happy,  whence  comfort  came  to 
him  in  his  meditations.  To  CLomei  it  was  a  mild  influence, 
significant  of  complete  rest  hereafter,  when  his  soul  would 
be  lost  in  the  infinite  ;  while  Wordsworth  refers  to  it  as  a 
goal,  whither  he  is  travelliug  and  where  possibly  will  be 
granted  a  larger  and  a  fuller  life  : — 

Stepping  westward  seemed  to  be 

A  kind  of  heavenly  destiny  ; 

I  liked  the  greeting  ;  'twas  a  sound 

Of  something  without  place  or  bound  ; 

And  seemed  to  give  me  spiritual  right 

To  travel  through  that  region  bright. 

The  voice  was  soft,  and  she  who  spake 

Was  walking  by  her  native  lake : 

The  salutation  had  to  me 

The  very  sound  of  courtesy  : 

Its  power  was  felt ;  and  while  my  eye 

Was  fixed  upon  the  glowing  Sky, 

The  echo  of  the  voice  enwronght 

A  human  sweetness  with  the  thought 

Of  travelliug  through  the  world  that  lay 

Before  me  in  my  endless  way. 

It  will  be  observed  in  the  extract  that  Chomei  refers 

to  the  cuckoo  as  having  a  mournful  note.    In  this  concep- 
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tion  of  the  bird  he  follows  the  Chinese  tradition,  for  in 
Chinese  poetry  it  is  always  spoken  of  as  having  a  sad  and 
mournful  cry.  There  is  a  transmigration  story  in  Chinese 
literature,  which  makes  the  Emperor  Bo  of  Shoku  turn  into 
a  cuckoo  after  death,  whence  its  Chinese  name  of  Bo-tei. 
According  to  another  tradition  it  tears  its  mouth  in  crying 
and  blood  issues  forth,  whence  a  second  name  given  to  the 
birk,  Tei-ketsu  or  **  Wniling-at- blood.*'  Japanese  >vriters 
have  not  clung  to  this  foreign  conception  of  the  cuckoo,  but, 
on  the  contrary,  are  loud  in  siuging  its  praises  as  a  herald 
of  joy.  In  one  of  his  poems  Chomei  himself  speaks  of 
it  as  a  pleasant  visitant,  much  in  the  manner  of  Michael 
Bruce  (or  John  Logau  ?) — **  I  was  struck  dumb  with  pleasure 
for  a  few  minutes  after  hearing  the  cuckoo's  note,  sounding 
for  the  first  time  in  the  year." 

The  bird  is  also  credited  with  cherishing  deep  love  for 
its  mate,  and  the  fact  that  it  does  not  hatch  its  young  is 
frequently  commented  upon.  In  Japanese  poetry  we  find  it 
usually  associated  with  the  moon,  the  Tachihana  or  orange 
shrub,  with  rain,  with  clouds,  and  with  the  Uyonohana 
{pendzia  Scrabra),  Several  of  the  valleys  in  the  neighbour- 
hood of  Kyoto,  where  the  bird  is  rare,  were  noted  for  its 
song,  and  thither  parties  used  to  go  when  spring-time 
returned  to  enjoy  the  luxury  of  hearing  its  notes. 

In  Mr.  Chamberlain's  delightful  volume,  Japanese 
Classical  Poetnj,  two  lyrics  culled  from  the  MatnjefiisJn/it 
(Manyoshu)  will  be  found,  which  address  the  cuckoo  in  the 
most  friendly  terms  : — 

Though  through  the  livelong  day 

Soundeth  thy  roundelay, 

Never  its  accents  nuiy 

Pall  on  my  ear  : 

Come,  take  a  bribe  of  me ! 

Ne'er  to  far  regions  flee  : 

Dwell  on  mine  orange  tree, 

Cuckoo  so  dear  !         (p.  95.) 
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The  above  is  anonymous.  A  few  pages,  further  on 
occurs  the  second  lyric,  witten  by  Hironoha,  and  bearing 
the  date,  A.  D.  750  : 

Near  to  the  valley  stands  my  humble  cot, 
The  village  nestles  *neath  the  cooling  shade 
Of  lofty  timber  ;  but  the  silent  glade 

Not  yet  re-echoes  with  the  cuckoo's  note. 

The  morning  hour  e'er  finds  me,  sweetest  bird  I 
Before  my  gate  ;  and,   when  the  day  doth  pale, 
I  cast  a  wistful  glance  adown  the  vale  ; 

But  e'en  one  note,  alas  !  not  yet  is  heard, 

(p.  113.) 

Still  again,  among  the  Short  Stanzasy  (p.  119)  in  a 
piece  attributed  to  Hitomaro,  the  cuckoo  is  associated  with 
the  wisteria  as  representative  of  early  summer  : — 

In  blossoms  the  wisteria- tree  to-day 
Breaks  forth,  that  sweep  the  wavelets  of  my  lake  : 
When  will  the  mountain  cuckoo  come  and  make 
The  garden  vocal  wuth  his  first  sweet  lay  ? 

This  is  far  from  the  Chinese  mythological  and  classical- 
Japanese  notion,  which  makes  tiicbird  a  herald  of  death  and 
dissolution,  whose  note  suuimuns  a  soul  to  begin  the  ascent 
of  the  mountain  of  death.  The  same  struggle  is  noticeable 
in  English  poetry  between  an  un pleasing  foreign  and  a 
pleasant  indigenous  conception  of  the  cuckoo.  Readers  of 
Horace  will  remember  the  passage  in  the  first  Book  of  his 
Satires  (VII,  31),  where,  in  a  street  encounter,  a  passer  by 
culls  a  rustic,  cuciUum  that  is,  *'  lazy  hihber,"  by  way  of 
contempt  * : — 

Magna  compellaus  voce  cuculnm. 
In  Drayton  we  discover  this  South-European  conception,  which 
had  come  to  him  through  Italian  literature  : — 

'*  No  nation  names  the  cuckoo  but  in  scorn," 
'  Ck>mpare  the  modern  Scotch  (/oirA'='  stupid  fellow.' 
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It  was  regarded  as  a  type  of  selfishuess  and  of  unwarranted 
intrusion  into  domestic  privacy  and  harmony.  The  coarse 
aUusions  to  the  cuckoo  as  an  adulterous  bird,  so  common  in 
Elizabethan  poetry,  die  out  in  the  XVIIIth  century.  The 
term  "  cuckold,"  used  contemptuously  for  xveaklimjy  lingered 
on,  and  is  perhaps  last  to  be  met  with  in  Burns's  drinking 
song,  Willie  Brewed  a  Peck  o'  Maiit.  A  recent  editor  of  a 
book  of  college  sougs  has  been  censured  for  reproducing  the 
term : — 

Wha  first  shall  rise  to  gang  awa. 
A  cuckold,  coward  loon  is  he  ! 

Milton  in  his  first  sonnet  names  it  *rude  bird  of  hate  * — he  calls 
upon  the  nightingale  tq  sing  : — 

Now  timely  sing,  ere  the  rude  bird  of  hate 
Foretell  my  hapless  doom  in  some  grove  nigh. 

In  another  sonnet  he  classes  it  contemptuously    with  asses,. 

apes,  and  dogs,  animals  which  have  a  harsh  and  unpleasing 

cry  :— 

When  straight  a  barbarous  noise  environs  me 
Of  owls  and  cuckoos,  asses,  apes,  and  dogs. 

John  Bunyan  likewise  treats  the  cuckoo  very  disparagingly^ 
blaming  it  because  it  is  neither  the  first  to  welcome  our 
spring,  nor  bring  us  its  first  tokens.  He  calls  it  a  **  yawliug- 
bawling  cuckoo  ": — 

*  And  since,  while  here,  she  only  makes  a  noise 
So  pleasing  unto  none  as  girls  and  boys, 
The  Formalist  we  may  compare  her  to. 
For  he  doth  suck  our  eggs  and  sing  **  Cuckoo' M 

It  must  be  remembered  that  the  earlier  English  con- 
ception of  the  bird,  like  our  later  and  present  attitude  to- 
wards it,  is  altogether  different,  being  thoroughly  friendly. 
The  first  English  song  set  to  musical  notes  addresses  the 
cuckoo  as  a  cheerful  bird,  the  messenger  of  spring : 
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Summer  is  y-comen  in, 

Load  sing,  cuckoo  : 

Groweth  seed 
And  bloometh  mead 
And  spring* th  tlie  wood  now  : 

Sing,  cuckoo. 

:;:  5!:  ?;: 

Merry  sing,  cuckoo  ! 
'Cuckoo,  cuckoo  ! 
"Well  sing  thou,  cuckoo  ! 
Nor  cease  thou  never  now. 
The  poets  of  the  XVUIth   century   reverted    to    this 
earlier  attitude : — 

Sweet  bird,  thy  bower  is  ever  green, 

Thy  sky  is  ever  clear. 
Thou  hast  no  sorrow  in  thy  song, 
No  winter  in  thy  year  ! 
This  freshest  and  brightest  of  XVIIIth  century  lyrics, 
origiDally  published  by  Logan  in  1770,  is  now  generally  as- 
cribed to  his  friend  Michael  Bruce.    This  lyric  is  a  landmark 
in  EngUsb  poetry,  the  bugle-note  of  a  new  era.    Its  influence 
on  Wordsworth  was  undoubted.      That  a  poet  should  dnre  to 
adress  seriously   so    commonplace    a   thing  as  a   cuckoo  t 
Scattice  "  gowk,"  otherwise  **  fool,"  was  a  new   thing   in 
polite  literature.     Here  we  establish  a  community  with  the 
nature  lovers  of  old  Japan,   who  made  excursions  to    the 
green   valleys   of  Yamato   that   they  might   listen    to  the 
euckoo*s  voice.     It  is  a  noticeable  fact  that  Miss  Words- 
worth, in  her  life  of  her  relative,    brings    in   his  attitude 
towards   the    cuckoo   as    illustrative   of  his   treatment   of 
nature.     While  Tennyson,    speaking  of  the  bird,  uses  the 
language  of  mere  sensation  : — 

The  cuckoo  told  his  name  to  all  the  hills, 
Wordsworth  speaks  in  the  language  of  ideas, 
0  cuckoo,  shall  I  call  thee  bird. 
Or  but  a  wandering  voice  ? 
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Our  prcscut  attitude  toward  the  bird  may  be  summed 
up  in  the  lines  of  a  recent  contributor  to  the  London 
Spectatnr  ;  and  it  will  be  seen  how  closely  this  attitude 
approaches  that  of  the  Japanese,  as  unaffected  by  Chinesa 
influences : — 

Forbid  the  solace  of  home  to  know, 

Or  dutiful  ministry's  crowning  grace, — 
Some  twist  primeval  has  hardened  so 
In  the  long  career  of  a  vagrant  race ; 

Though  he  build  no  timely  nest, 

Or  semblance  of  a  nest, 

In  the  wny  admired  and  best, 
His  lay  enchains  the  car 
With  an  elfin  power  to  cheer, — 

Cuckoo  !  cuckoo  !  cuckoo  !  cuckoo  ! 

yote, — The  Japanese  cuckoo,  of  which  there  are  four  variet- 
res,  is  migratory  like  the  European  bird.  These 
sub-orders  are  : — 

CucuLus  cANonus,  L.  (Common  Cuckoo) — Kakko,  Omu- 
shikui ;  Cuculus  intermedius,  Valil.  (Himalayan 
Cuckoo)  —Tsutsndori,  Ponpondori ;  Cuculus  polioceph- 
ALUS,  Lath.  (Little  Cuckoo) — Hototogisu,  Tokiwa- 
dori,  Imosedori ;  Cuculus  hypkrythuus,  Gld.  (A moor 
Cuckoo) — (wintering  in  China  and  the  Philippines) 
Jyu-ichi,  Jihishincho.  Of  these  the  third  variety  is 
undoubtedly  the  poets'  favourite.  It  is  veheved  to 
deposit  its  eggs  in  the  nest  of  the  Vnuisn  (Cettia 
cnntans)  or  Japanese  nightingtile.  The  Common  Cuc- 
koo makes  use  of  the  nest  of  the  Japanese  Bunting 
(Hojiro).  Our  English  cuckoo  lays  its  eggs  in  the  nest 
of  the  wagtail,  which  makes  an  aft'ectionate  foster- 
mother  ;  and  also  in  the  hedge-sparrow's  nest.  The 
w^ords  of  the  Fool  in  I^car  will  be  remembered  : — 
The  hedge-sparrow  fed  the  cuckoo  so  long 
That  it  had  its  head  bit  oft'  by  its  young. 
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A  DESCRIPTION  OF  MY  HUT/ 


By  J.  M.  Dixon. 


[Bead  February  10,  1892.] 

Note. — ^For  the  originnl  draft  of  this  translation,  as  well  as  for  much 
valoable  assistance  iu  the  explanation  of  details  in  the  translation 
and  in  the  introduction,  I  must  acknowledge  my  great  indebt- 
edness to  Mr.  K.  Natsame,  a  student  of  English  Literature  in 
the  Imperial  Uuiyersity. 

The  water  incessantly  changes  as  the  stream  glides 
cahuly  on  ;  the  spray  that  hangs  over  a  cataract  appears  for 
a  moment  only  to  vanish  away.  Such  is  the  fate  of  man- 
kind on  this  earth  and  of  the  houses  iu  which  they  dwell. 
If  we  gaze  at  a  mighty  town  we  behold  a  succession  of 
walls,  surmounted  by  tiled  roofs  which  vie  with  one  an- 
other in  loftiness.  These  have  boon  from  generation  to 
generation   the   abodes  of  the  rich  and  of  the  poor,   and 


^  The  Japanese  title  is  Hojo-ki.  The  term  Hojo  literally  signi- 
fies ten -feet- square  and  occurs  first  in  a  Buddliist  work,  the  Uima- 
Hyo^  where  Uima  is  said  to  have  collected  a  vast  audience  iu  a  room 
which  vas  /MML''^<^^'  '^^^  ifi^va  came  to  be  used  for  a  priest's  hut, 
then,  as  i^BO^Ottml^n  in  Japanese  phraseology,  for  the  priest  him- 
lelf.  Tbti'^i^^wtrequently  met  with  iu  the  literature  of  the  Toku- 
iniva  \Jii$C  ^  *Jpb'i"o  to  tbe  old  rector  or  keei>er  of  a  Buddhist 
templ^  ^ 
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yet  none  resist  the  destructive  influence  of  time.  Some  are 
allowed  to  fall  into  decay  ;  others  are  replaced  by  new 
structures.  Their  fate  is  shared  by  their  inmates.  If,  after 
the  lapse  of  a  long  period,  we  return  to  a  familiar  locality, 
we  scarcely  recognize  one  in  ten  of  the  faces  we  were 
accustomed  to  meet  long  ago.  In  the  morning  we  behold 
the  light,  and  next  evening  we  depart  for  our  long  home. 
Our  destiny  resembles  the  foam  on  the  water.  Whence  came 
we  and  whither  are  we  tending?  What  things  vex  us,  what 
things  delight  us,  in  this  world  of  unreality  ?  It  is  im- 
possible, truly,  to  say.  A  house  and  its  occupant,  changing 
perpetually,  may  well  be  compared  to  a  morning-glory 
flecked  with  dew.  Sometimes  it  happens  that  the  dew 
evaporates  and  leaves  the  flower  to  die  in  the  first  glare  of 
day ;  sometimes  the  dew  survives  the  flower,  but  only  for 
a  few  hours  ;  before  sunset  the  dew  also  has  disappeared. 

During  my  two- score  jears  of  existence  I  have  been 
fortunate  enough  to  witness  several  notable  spectacles.  On 
the  28th  day  of  April  in  the  third  year  of  Angen  (1177), 
during  a  night  of  wind  and  storm,  a  fire  broke  out  at  eight 
o'clock  in  the  eveuing  in  the  south-eastern  pai't  of  the 
capital,*  and  spread  rapidly  in  a  north-western  direction. 
One  portion  of  the  palace  buildings,  with  the  Official  College 
and  the  Home  office,  were  before  morning  reduced  to  ashes. 
The  conflagration  was  supposed  to  have  had  its  rise  in  a 
temporary  structure  used  as  a  hospital,  and  to  have  spread 
from  this  quarter  northwards  in  the  form  of  an  open  fan. 
Cloaking  the  distant  houses  in  smoke,  it  licked  the  inter- 
vening ground  with  greedy  tongues  of  flame.  The  sparks, 
dispersed  aloft,  and  of  dazzling  brightness,  illumined  the 
sky  for  miles  around.  Amidst  this  ruddy  chaos,  the  flames 
might  be  seen,  urged  on  by  the  wind,  leaping  over  whole 
blocks  at  a  time,  and  finding  a  lodgment  in  a,*tf^^  quarter. 
The   inhabitants  ran  hither  and  thither  in'W%L.t>^of  dis- 

si«L^'4 

^  Kyoto. 
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traction.  Some  fell  down  insensible,  choked  by  the  smoke ; 
others  perished  in  the  flames.  Such  as  had  the  good 
fortune  to  escape  with  their  lives  lost  all  their  property. 
An  incalculable  amount  of  treasure  and  of  wealth  was 
destroyed.  Thousands  of  people  imd  au  immeuse  number 
of  cattle  fell  victims  to  this  merciless  conflagration.  Surely 
it  is  futile  for  a  human  being  to  expect  immunity  from 
harm  in  so  dangerous  a  spot  as  a  city  1 

My  next  experience  was  also  remarkable.  On  the  29th 
of  February  in  the  4th  year  of  Jisho  (1180),  a  whirlwind 
arose  in  Kyogoku,^  and  drove  on  with  terrible  fury  towards 
Rokujo.^  Travelling  three  or  four  liundred  yards  in  every 
gust,  it  wrecked  uU  the  houses  that  lay  in  its  path.  Some 
were  thrown  flat  on  the  ground  ;  others  were  unroofed  and 
left  standing  with  only  the  bare  posts  remaining.  The 
roofs  of  gates  were  blown  ofi',  fences  were  broken  down,  and 
landmarks  swept  away.  Articles  of  furniture  were  whirled 
np  into  the  sky,  and  the  straw  and  bark  which  formed  the 
roofing  of  houses  were  scattered  tlirough  the  air  like  the 
leaves  of  autumn.  A  blinding  dust,  thick  as  smoke,  filled 
the  air,  and  the  noise  of  the  elements  drowned  all  human  ut- 
terance, reminding  one  of  the  wind  called  (jo^^  which,  at  the 
end  of  the  world,  will  sweep  every  thing  before  it.  Surely, 
thought  I,  this  visitation  comes  to  us  as  a  warning  from  the 
Unseen.  (Here  follows  an  account  of  the  removal  of  the 
capital  to  Settsu  in  1180,  of  the  famine  year,  1181,  followed 
by  pestilence,  aud  of  the  earthquake  in  the  second  year  of 
Oeureki  1185). 

Snch  are  the  woes  that  meet  us  on  earth,  so  fleeting  is 
life,  so  unstable  are  the  habitations  of  men.  Still  greater  is 
the  discomfort  we  undergo  through  the  constraints  of  social 
bonds.  Those  who  enjoy  the  favour  of  the  great  may  for 
a  short  season  be  steeped  in  pleasure,  but  they  cannot  attain 
permanent  happiness.     Forcing  back  their  tears,  they  fre- 


1  'DiBtricto  in  Kyoto.    ^  A  Buddhist  tradition. 
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qnently  coaiiterfeit  a  careleBS  smile,  though  always  restless  in 
demeanour.  Like  a  sparrow  close  to  an  eagle's  nest,  they  live 
in  a  state  of  continunl  fear.  The  poor,  on  the  conti*ary,  are 
the  slaves  of  their  wretched  condition ;  they  are  forced  to 
look  upon  the  impotent  envy  of  their  wives  and  children ; 
they  must  pocket  the  insults  of  their  rich  neighbours ; 
they  are  denied  even  a  moment's  peace  of  mind.  Such,  again, 
as  dwell  near  crowded  thoroughfares  are  unable  to  escape 
the  fury  of  conflgrations  ;  but  let  them  remove  to  the  coun- 
try and  they  will  suffer  the  inconveniences  of  bad  roads,  not 
to  speak  of  occasional  visits  from  burglars.  A  strong  man 
knows  no  contentment,  a  weak  man  is  the  object  of  scorn ; 
to  heap  up  wealth  is  merely  to  add  so  much  to  our  cares ; 
poverty  imd  distress  go  hand  in  hand  ;  dependence  ou  others 
makes  us  their  slaves  ;  charity  imposes  fetters  of  affection  on 
the  miud.  To  act  exactly  as  others  do  is  intolerable  ;  to 
pursue  a  wholly  independent  course  seems  to  be  madness. 
In  what  spot  shall  wo  find  a  resting-place,  and  what 
occupation  will  furnish  distraction  to  our  mind  ? 

For  long  I  lived  on  a  property  which  I  had  inherited 
from  my  paternal  grandmother.  Having,  however,  lost  my 
family,  and  passed  through  a  series  of  misfortunes  which  left 
me  weakened  in  body,  I  was  at  length  compelled  to  leave  my 
ancestral  home,  and  at  the  age  of  thirty  to  take  up  my  abode  in 
the  solitude  of  a  hut,  scarcely  more  than  one-tenth  the  size 
of  my  former  residence.  It  consisted  of  but  one  room,  and 
was  not  a  house  in  the  ordinary  acceptation  of  the  term, 
A  wall  surrounded  the  enclosure  in  which  it  stood,  but  I 
could  not  afford  a  gate.  The  posts  of  the  carriage  shed  were 
of  simple  bamboo.  In  a  heavy  gale  or  in  a  snow  storm  the 
hut  ran  great  danger  of  being  swept  bodily  away,  or  of  being 
crushed  under  the  superincumbent  w^eight  of  snow.  Moreover, 
as  it  stood  close  to  the  banks  of  a  river,  a  flood  might  easily 
engulf  it.  Living  in  this  uninviting  abode  for  thirty  years, 
I  at  length  fell  a  prey  to  dejection.  I  had  leisure  to  muse 
on  the  vicissitudes  of  human  life  and  on  the  fickleness  of 
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fiMtaiie.  At  length  I  formed  the  resolation  of  quitting  the 
hnt  and  the  world  together.  I  was  hound  hy  no  family  ties 
tnd  coald  £Bel  no  yearning  towards  what  I  had  left ;  being 
no  pensioner,  why  should  I  long  for  my  former  position  ? 
And  80  I  migrated  to  the  hills,  and  spent  many  springs  and 
Bommers  on  the  cloudy  heights  of  Mt.  Ohara. 

The  dew  of  sixty  years  that  was  on  the  point  of 
▼anishingy  crystallized  afresh  on  a  tiny  leaf.  My  new 
habitation  is  small  even  when  compared  with  its  tiny  prede* 
cessor,  and  might  be  likened  to  a  night's  shelter  for  a  belated 
traveller,  or  to  the  cocoon  which  encloses  an  old  silkworm. 
My  life  is  slowly  declining  and  my  fortunes  ebb  with  it. 
In  stmctore  the  dwelling  resembles  no  ordinary  house.  The 
single  room  measures  ten  feet  by  ten,  and  seven  feet  high. 
It  occupies  no  permanent  site,  as  I  have  felt  little  inclination 
to  settle  in  any  one  place.  The  floor  is  of  clay,  the  roof  is 
is  of  thatch,  the  boards  are  fastened  together  with  hooks  for 
ease  of  transportation.  Were  I  to  change  my  home,  what 
expense  should  I  iucur  ?  Two  carts  are  sufficient  to  carry  the 
whole  structure.  Only  the  slight  price  of  the  hire  of  these, 
nothing  more ! 

Secluded  in  the  innermost  recesses  of  Hino,  I  have 
added  a  few  conveniences  to  my  hut.  On  the  southern  side 
I  have  hung  a  temporary  curtain,  with  a  bamboo  mat  under 
it ;  on  the  western  wall  a  shelf  has  become  the  sacred  recep- 
tacle for  the  image  of  Buddha,  where  his  brow  may  catch  the 
brightness  of  the  western  sun.  On  each  of  the  two  door 
leaves  I  have  hung  a  picture — one  of  Hugcn,  the  other  of 
Hud6.  Above  the  lintel  of  the  northern  door  I  have 
fiastened  a  shelf,  on  which  are  placed  several  black  leather 
boxes  containing  literary  papers,  Japanese  songs,  djio-yoshu^ 
and  the  like.  Close  by,  leaniug  against  the  wall,  are  a  koto 
and  a  biwa,  to  which  I  have  given  the  names  of   Ontfoto  and 

1  A  Buddhistic  manual,  in  two  volumes,  written  in  Japanese 
(not  Binico- Japanese). 
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Tsuffi'biira,  respectively.  On  the  eastern  side  is  my  bed, 
consisting  of  a  mass  of  ferns  on  a  straw  mat.  Beside  it,  and 
close  by  the  window,  stands  my  writing-desk  and  a  brazier, 
and  these,  with  a  pillow,  complete  the  furnishing.  To 
the  north  of  the  hut  lies  my  garden,  a  small  patch  en- 
closed by  a  broken  hedge  and  containing  a  selection  of 
medicinal  plants.  South  of  the  house  a  pipe  conducts  water 
to  a  reservoir  which  I  have  constructed  of  stones.  The  near 
vicinity  of  the  well- wooded  Toyama,  with  its  vine-clad 
slopes,  provides  me  with  sufficiency  of  fruit  and  of  fuel. 
•The  valley,  though  dark  with  thick  underwood,  opens  to  the 
west,  the  home  of  the  blessed,  thereby  offering  much  help  to 
my  meditations.^  lu  spring  I  gaze  on  the  purple  clusters  of 
the  wistaria,  which  hang  in  wavy  profusion  all  around.  The 
mournful  note  of  the  cuckoo  ushers  in  the  summer,  and  puts 
me  in  mind  of  my  latter  end.  With  autumn  comes  the  shrill 
chirrup  of  the  cicadas,  which  I  interpret  as  a  dirge  for  life, 
empty  as  their  cast-off  shells.  Snow  has  an  attraction  for 
me,  because  it  seems  to  symbolize  human  sin,  which  increases 
in  depth  and  then  melts  away.  When  indisposed  I  frequently 
fail  to  perform  my  devotions  or  to  read  the  sacred  books, 
and  no  one  can  call  me  to  account  for  the  omission.  Nor 
have  I  any  friend  in  whose  presence  I  can  feel  ashamed 
when  neglectful  of  my  duties.  The  discipline  of  silence,' 
towards  which  I  have  no  special  inclination,  I  perforce 
observe,  having  no  friend  to  tempt  me  to  chatter.  Being  out 
of  the  reach  of  temptation,  I  run  no  risk  of  breaking  the 
canons  of  Buddhism.  When  in  the  morning  I  happen 
to  come  to  the  river's  margin,  and  watch  the  vessels  plying 
np  and  down,  I  feel  that  my  frame  of  mind  and  my  position 
exactly    resemble   Manshami's.'      Again,    when    the   wind 


^  The  west  is,  to  Buddhists,  associated  with  Gokurakti,  the  land 
of  beatitude,  whither  good  men  go  after  death.  ^  Imposed  upon 
Buddhist  pnests,  as  on  the  Trappist  monks  of  Europe.  "  Mansliami 
is  a  character  in  the  Manyoshu. 
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rastles  among  the  cinnamon  leaves,  I  call  to  mind  the 
scene  in  Jnnyo  Bay,  in  the  Jonyoko  off  Hakarakaten,  and 
begin  playing  on  the  biwa  in  imitation  of  Cinnamon  Daina- 
gon.^  I  have  no  special  musical  skill,  bat  then  there  is 
no  one  to  criticize  my  efforts ;  I  sing  to  myself,  and  thram 
for  myself,  merely  as  a  mental  relaxation. 

At  the  mountain  foot  stands  a  small  cottage,  in  which 
dwells  the  keeper  of  the  mountain.  His  boy  now  and  then 
pays  me  a  visit  and  accompanies  me  on  leisuroly  strolls. 
Thongh  he  is  but  sixteen  and  I  am  sixty,  the  difference  in 
oar  ages  makes  no  difference  in  the  pleasures  which  we 
mntnally  share.  We  collect  cranberries,  gather  kaya  flowers, 
fiU  our  baskets  with  mountain-potatoes,  pick  parsley, 
or  weave  mats  from  the  fallen  corn-stalks.  When  the 
weather  is  fine  I  ascend  the  mountain  peaks  to  gaze  £rom 
afar  on  my  native  district,  and  to  revel  in  the  beauty  of  the 
snrronnding  scenery.  Of  this  delight  I  cannot  be  deprived, 
as  nature  is  not  the  private  property  of  any  individual. 
And  I  often  go  on  lon^  excursions,  over  Sumiyama,  and  past 
Kasadori,  visiting  the  shrine  of  Iwama,  or  making  a  pilgrim- 
age to  Ishiyama.  Sometimes  I  go  as  far  as  the  moor  of 
Awazn,  where  are  the  ruins  of  old  Seminaru^s  cottage,  or 
linger  by  the  grave  of  Sarumarudau,  beyond  the  Taj^ami 
river.  On  my  way  home  I  am  frequently  rewarded  by 
finding  a  choice  bough  of  cherry  or  maple,  or  a  bunch  of  ferns, 
or  a  cluster  of  fruit,  which  I  offer  to  Bud ^1  ha  or  reserve  for 
my  own  use.  A  **  bright  moon  on  a  calm  night  recalls  to  me 
the  men  of  old  ;  the  cries  of  monkeys  affect  me  to  tears  ;  "  ^ 


'  A  famous  bitra  player  who  flonriHlied  nt  the  close  of  the  Xlth. 
century.  ^  The  poems  of  Toho,  in  the  period  of  Fukyo,  lirst  refer  to 
ihe  chattering  of  monkeys  as  pitiful.  Tlie  following  is  from  0'8hr>. 
rei,  a  contemporary  of  Toho's,  wlio  flourished  in  the  eighth  cen- 
tury:— Among  the  fragrant  orange  plants  we  part  at  a  river-side  inn ; 
the  wind  from  the  river  blows  hard  and  sends  the  rain  athwart  the 
fthip.  Far  hence,  before  the  moon  of  Mt.  Sho,  alas,  will  the  shrill 
cry  of  apes  prolong  yonr  grief  even  in  your  dreams. 
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the  fire- flies  in  the  herbage  gleam  like  the  torches  of  Magiji- 
ma.  A  morning  shower  sounds  exactly  like  wind  rustling 
through  the  trees.  When  I  listen  to  the  notes  of  a  wild  bird, 
I  speculate  whether  it  is  the  male  or  female  bird  calling  for 
its  young.  ^  The  bold  appearance  of  a  solitary  hart  reminds 
me  of  the  wide  gap  that  exists  between  the  world  aud  me ; 
the  plaintive  voice  of  the  owl  fills  my  mind  with  pity. 
Scenes  like  these  are  found  everywhere  around  in  inexhausti- 
ble abundance,  possessing  for  those  who  are  profouuder  in 
reflection  and  quicker  in  apprehension  than  myself  still  more 
vaiied  attractions.  Five  years  have  elapsed  since  I  first 
took  up  my  abode  in  this  place.  The  flimsy  shed  hns 
now  fallen  into  an  almost  dilapidated  condition.  Under  the 
eaves  there  Las  accumulated  a  thick  mass  of  mouldering 
leaves.  A  coating  of  moss  covers  parts  of  the  floor.  From 
time  to  time  tidiugs  have  come  to  me  from  the  city  of  the 
death  of  many  noble  persons  there.  And  it  is  nn  easy 
matter  for  me  to  calculate  the  iiumbei*  of  humbler  folks  who 
have  also  been  overtaken  by  the  same  fate.  Many  houses, 
too,  must  have  been  consumed  in  the  numerous  conflagra- 
tions. Only  this  unpretending  cot  of  mine  remains  safe  and 
undisturbed.  Narrow  though  it  be,  it  provides  a  couch  by 
night  and  a  seat  by  day,  and  suflices  to  shelter  me.  The 
shell-fish  is  content  with  its  contracted  abode  ;  the  fish- hawk 
lives  on  a  craggy  and  inhospitable  shore  that  it  may  avoid 
mankind.  Like  them,  I  am  fond  of  a  single  life,  with  no 
object  of  afl'ection  to  cherish,  no  friendships  to  cultivate. 
My  sole  desire  is  to  fiud  tranquillity,  to  be  free  from  care. 
Others,  when  they  build  a  house,  build  it  not  for  themselves  ; 


1  A  reference  to  the  lines  of  Uki  Moto  : — **  Whenever  I  hear  a 
pheasant  sing,  how,  horo,  I  wonder  whether  it  is  my  father  or  my 
mother.''  The  title  of  the  poem  in  which  the  lines  occur  is  **  All 
beings  are  our  parents.''  Boshio  (I6th  century)  also  expresses  the 
same  idea:— "I  long  to  see  my  father.  I  long  to  see  my  mother, 
whenever  I  hear  a  pheasant  sing.'*  The  pheasant  was  t^'pical  of 
parental  afifection. 
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their  hooBes  are  for  their  families ,  or  their  instructors,  or 
their  lords,  or  even  for  their  oxen,  their  horses  and  their 
ireasore.      Bnt  I  have  built  mine   for  my   own   sole  usei 
heeaose  I  have  no  companion,  and  no  friend  to  live  will 
me.     What  is   friendship    but   regnrd    for    the   rich   an( 
open-handed,  and  contempt  for  the  upright  and   kindly^ 
Better  to  make  friends  with  music  and  with  nature  !     Ourl 
servants,  caring  only  for  rewards  and  punishments,  estimate . 
onr  regard  for  them  by  the  amount  of  largesses  we  bestow 
on  them.     We  throw  away  kindness  on  those  who  neither 
need  nor  appreciate  it.    Let  us  rather  be  our  own  servants, 
using  onr  own  limbs — a  manner  of  life,  which,  if  somewhat 
irksome  for  the  moment,  is   much  easier  than  to  employ 
others.     Let  us  make  use  of  our  bodies   for  two  ends — 
onr    arms    as  our    servants,   our  legs    as   our   vehicles. 
The    mind    which    acts    in    sympathy     with    the     body, 
may  use  the  latter  when  fresh,  allow  it  to  rest  when  tired. 
Let  the  mind  be  careful  neither  to  overtax  the  body,  nor, 
on  the  other  hand,  to  encourage  it  in  its   disposition   to   be 
lazy.     Exercise  is  health-giving ;  why  then  sit  in  idleness  ? 
To  tronble  others  is  a  sin ;  why  should  we  nsk  for  assist- 
ance ?  With  regard  to  my  diet  and  clothing,  I  observe  the 
same  principles.     A  garment  oij'nji  and  a  bed-quilt  of  hemp 
suffice   to  cover  my  body.     My  life  may  very  well  sustain 
itself  on  the  haya  flowers  which  flourish  in  the  wilds,  and 
on  the  firnits   that  grow   on  the  mountain  side.     My  poor 
thinly-clad  figure  is  no  object  of  ridicule  in  these  solitudes. 
Meals   so  scanty  as  I  have  described  have  still  a  relish  fori 
me.     These  remarks  are  not  intended  as  a  sermon  addressed  \ 
to  the  well-to-do,  for  I   am   merely  comparing  my  previous  * 
life   with   the  present.      Since   I    renounced    the   world *s 
pleasures,   envy   and  fear  have   vanished   from    my  mind. 
Free  from  regret  and  reluctance,   I   pursue    my   course   as 
Providence   directs  me.     Looking   upon  self  as  a  floating 
€loud,    I   place  no  dependence  on  it,  nor,  on  the  contrary, 
am  I  in  the  least  dissatisfied  therewith.     Fleeting  pleasures 
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have  dwindled  into  insignificance  over  the  dreamer's  pillow ; 
his  life-long  desire  finds  its  satisfaction  in  the  contemplation 
of  the  beautiful  in  nature. 

The  three  worlds  ^  consist  of  only  one  mind.  Trea- 
sures, horses,  oxen,  palaces,  castles, — what  boot  they,  so 
long  as  the  mind  is  uneasy  ?  In  this  lone  place,  in  this 
small  cottage,  I  enjoy  full  peace  of  mind.  Were  I. in  the  city, 
I  might  feel  shame  in  becoming  a  beggar  ;  but  settled  here, 
I  pity  those  who  toil  and  moil  in  the  dusty  highway  of  the 
world.  Let  him  who  doubts  the  truth  of  my  words  merely 
look  at  the  denizens  of  the  sea  and  of  the  air.  A  fish 
never  grows  weary  of  water;  but  its  motive  none  but  a 
fish  can  toll.  So  birds  are  fond  of  the  woods ;  ask  them 
the  reason  why.  The  same  may  be  said  of  seclusion ;  it® 
pleasures  caunot  be  understood  by  one  who  has  not  led 
the  life. 

The  lunar  course  of  my  life  is  fast  drawing  to  a  close^ 
and  every  moment  I  draw  nearer  to  the  peak  of  death. 
When  the  time  shall  come  for  me  to  make  a  sudden  start 
for  the  darkness  of  the  **  three  ways,'*  *  of  what  use  will  it  be 
to  me  to  have  troubled  myself  with  earthly  cares  ?  Buddha 
enjoins  us  to  love  nothing  earthly.  To  love  my  moss-clad 
hut,  this  of  itself  is  a  sin ;  even  this  cherished  tranquillity  is 
an  obstruction  to  salvation.  Woe  to  those  who,  to  while 
away  the  time,  indulge  in  idle  pleasures. 

One  quiet  morning  after  making  these  reflections  I 
propounded  to  myself  the  following  question  :  Granted  that 
your  object  in  forsaking  the  world  and  retiring  to  these 
woods  and  mountains  is  to  tranquillize  your  mind  and  carry 
your  principles  into  practice.  But,  though  in  appearance  you 
are  a  sage,  yet  your  mind  is  soaked  with  impurit}*.  Though 
your  hut  resembles  the  dwelliug  of  Jyomo,*  yet  your  conduct 


^  The  three  worlds  of  matter,  spirit  and  passion.  ^  The  name 
of  a  river,  which,  like  the  Styx,  has  to  be  crossed  by  the  dead. 
*  The  hero  of  Yuimagyo,  a  Bnddhistic  book. 


DCCON  :    A   DESCRIPTION    OF   MY    HUT.  215 

falls  short  even  of  Shuri-Bandoku's.  ^  Is  this  the  result  of 
poverty,  or  of  inward  imparity  ?  This  question  I  left  un- 
answered, but  twioe  or  thrice  repeated  involuntary  prayers. 
Written  in  the  hut  at  Toyama,  ou  the  last  day  of  March 
in  the  second  year  of  Kenreki  (1212  A.  D.)  by  Renin,  the 
monk. 

Alas ;  the  moon,  now  hid  behind  yon  peak. 
Denies  the  constant  light  I  seek  1 

1  A  disciple  of  Shaka-Munyi,  noted  for  his  weak  memory. 
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LEGENDS  X,   XI,   XII. 


By  Rev.  John  Batchelor. 


[Read  April  28th,  1892.'\ 


LEGEND    X.  ■• 


HoROKEU  Kamui   KOT*  TU- 

RE8HI    AKORE     KATU    OMA    TU- 
KARA. 

Akoro  sapo  iresu  Line  ram- 
ma  kane  oka  an  ruwe  ue. 
Iresu  ruwe  eue  oka-Li : — 

Kane  ^  umangui  ui  umaugi 
uweoriro  o.  Kane  umangi 
umaugi  kata  ibe-op  uoka  ibe- 
tam  Doka  cbaruwatore.'  Sbiri 
knnne  koro  ibe-op  uoka-ibe- 


ThE  LEGEND  OF  HoW  THE 
YOUNGER  SISTER  OF  THE  WOLF- 
GOD  WAS  GIVEN  TO  ME  (^)  Wife, ) 

I  was  brougbt  up  by  my 
elder  sister  aud  always  re- 
mained at  bome.  I  was 
reared  in  tbis  wise  : — 

Tbe^  iron  aud  wooden 
beams  {of  our  house)  were 
painted  iu  diverse  colours. 
Upon  tbe  iron  beams  were 
placed'    pictures    of    swords 


•  Legends  I— VII  and  VIII— IX  will  be  found  in  vols.  XVL, 
Pt.  ii.  and  XVIII.,  Pt.  I.  of  the  Transactions  of  this  Society. 

1.  The  word  here  translated  "  iron  "  is,  in  the  original,  kane;  by 
some  Ainus  also  pronounced  kani.  It  is  doubtful  whether  kane 
would  not  be  better  rendered  by  the  word  **  beautiful "  than  by 
**  iron  ;"  thus  we  should  read, — "  the  beautiful  wooden  beams,  &q., 
(see  Legend  VI  Vol,  XVI.  y  Part  11.  note  on  verges  1  and  2.) 

2.  *'  t^laced.''  Chamwatore  really  means  **  to  be  placed  in  order ;" 
"  to  be  set  in  rotation."  Hence  it  is  doubtful  whether  the  "  spears  " 
and  **  swords  "  here  spoken  of  were  not  real  rather  than  mere  pic- 
tures or  paintings,  and  were  carefully  placed  in  order  upon  the  beams 
as  may  sometimes  be  seen  in  some  few  Ainu  huts  to-day. 
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iam  noka  sbikna  kamui  ue;' 
JHrntam  kochapu-chnpu>  No- 
takop  uipek,  eembe  uipek, 
aliokas  toiknnne,  cbisei  up- 
fthoro  emakuatara  okai  au. 


Hike,  rapokota ;  Kuuashiri 
oinip,  Sbamasbii'i'  uirup, 
tnakaugaue  remeiok  koro  ga- 
an,  taini  patek  irangetapa  ne 
ki  yak  aye.  Arusbka  gasa 
aemokoro  kosbikirara  au  au 
rowe  ne.  Sbiue  an  ta  akoro 
aapo  ta  uumou  ibe'  auuruoka 
eterekere. 

Okake  au  koro,  botke  ko- 
soode^  akoro  sapo  ikasesbke  ; 
pirika  mokoro  auuoyekora 
aeramu  au  koro,  bopuui  au 
iue,    aramkopasbtep    asbito- 


aud  epears.  By  nigbt  tbese 
pictures  of  swords  aud  spears 
became  living  gods"  aud 
flasbed  about  blindiugly.^ 
Tlie  brigbtuess  of  tbese  tools 
aud  sbarp  instruments  lit  up 
tlie  inside  of  tbe  bouse  during 
tlie  darkness. 

Wbilst  tbings  were  in  tbis 
state  it  was  said  tbat,  tbe 
iubabitauts  of  Kuuasbiri  aud 
Shumasbiri'  were  beyond 
measure  brave,  aud  pursued 
war  as  a  profession.  I  was 
so  angry  at  tbis  tbat  I  was 
unable  to  sleep. 

On  a  certain  occasion  my 
elder  sister  cooked  two  days*' 
food. 

After  tbis  sbe  covered  me 
up    witb    the   bed    clothes^ 


3.  **  Became  living  gods."  Probably  some  secret  drill  was  car- 
ried on  1^  night  with  a  view  to  f ature  war. 

4.  '*  Flashed  about  blindingly."  AruUm  is  SHid  by  the  Ainus  to 
mean  a  **  flash  "  like  a  **  flash  "  of  lightniug.  Kochupuchupn  means 
**  to  blink  the  eyes  at.'*  The  flashes  were  here  caused  by  the  spears 
and  swords  knocking  together  when  at  drill. 

5.  Kutuuhiri  and  Shumashiri  are  Islands  to  the  Northeast  of  Ezo. 

6.  "  Two  days'  food."  A  poetical  way  of  saying  *•  much  food/' 
or  *'  a  large  quantity  of  food." 

7.  "  Bed  clothes  ;"  Ainu  hotke  kononde,  Kosonde  appears  to  be 
the  Japanese  word  kotode,  a  wadded  silk  garment,  and  hothe  is  "  to  lie 
down  to  sleep;"  hence  hotke  kosonde,  ** sleeping  clothes"  or  **  bed 
dothes."  None  but  a  "  well  to  do  "  Ainu  could  have  a  ko«onde,  and 
most  likely  tlie  word  is  here  used  to  show  that  our  hero  was  a  chief 
of  tbe  people.  The  Ainufl,  however,  maintain  that  kosonde  is  a  real 
Ainn  word  whatever  kotode  may  be. 
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musb.  Orowa  uo,  Kunaslii- 
ri  kotan  Sbnmashiri  kotau 
kopnkehe  aituyere.  Arapa 
an,  aioe,  pirika  pou  pet 
saora  konoa  makuatara.  Pet 
puta  ta  arapa  an,  aige,  pou 
nrat*  tapkop^  koi  yange  ui 
knrukasbike  oosor'  asbi. 


Samata  arapa  au.  lugau 
ruwe  ene  oka-bi : — Shiwen- 
tep  ainu  retara  kosonde 
utomcbiure.  Pon  sbiwen- 
tep  sboiigo  iporo  eipottam- 
ma;  shinuai  kane  itak  an 
bawe  ene  oka-bi : — **  Ingara 
gusu  itak  tunasb  giira  itak 
okake  akotuye ;  itak  moire 
guru  itak  etoko  kotuye  rame- 
tok  a  ne  rnwe  ne.  Tunasbi 
itak  an." 


Itak  an  rokbe  pon  sbiweii- 
tep  botioro  kata  kotususatki  ;^ 


and,  wben  I  jadged  her  to  h& 
fast  asleep,  I  arose  and  gird- 
ed on  my  sword. 

I  tlien  set  out  for  Kana» 
sbiri  and  Sbnmashiri. 

As  I  went  along  a  pretty 
little  water-way  opened  n^^ 
{he/ore  we).  So  I  came  to 
the  river's  mouth,  and,  a  little 
mountain^  like  fog  was  (/ 
saw)  sitting  npou  a  log  of 
wood  which  bad  been  oast 
up  by  tiie  waves  of  the  sea. 

I  went  op  to  it ;  and  this 
is  what  I  saw : — An  Aina 
woman  dressed  in  white 
clothing.  The  Httle  woman 
looked  as  though  she  bad 
come  with  a  message ;  nev- 
ertheless I  spake  thus  to 
her  : — "  Look  here,  I  am  a 
person  80  brave  that  I  cut 
down  fast  speakers  ere  they 
have  finished  talking,  and 
slow  talkers  at  the  beginning 
of  their  speech.  (So)  speak 
quickly.*' 

As  I  spake  the  little  woman 
trembled  exceedingly;^  and. 


8.  "  Mountain  like  fog.'*  Urat  or  urara  is  **  fog/*  and  tapkop  is 
a  single,  soUtary  mountaiu  or  hill ;  or  a  mountain  standing  quit» 
alone.  The  '*  fog  "  which  looked  like  a  "  little  mountain  '*  turned  out 
to  be  an  Ainu  woman,  as  will  be  seen  hereafter. 

9.  '*  Trembled  exceedingly.*'  The  Ainu  words  are  hottoro  kata 
koUuusatki,  lit:  *' she  tremUed  upon  her  fore-head."  This  is  a 
phrase  used  to  express  great  fear ;  her  forehead  shook  through  fear. 
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ttisA  imakft  uiyerisbpn  iki  rok 
ine,  ititk  hawe  eue  oka-hi : — 
"  Tapan  pon  pet  pet  etokotn 
liorokea  Kamni  yai-iriwak^ 
koro  ao  rowe  ne.  Eot*tnre- 
frfai  a  ne  kiiie  aiiek  bnwe  ene 
aoi : — ^Rametok  koro  wa  Ai- 
ua  ue  jiikka  Eamai  ne  yakka 
komoDiiaknrip.  Shamasliiri 
ainip  Eanasbiri  nirnp  ue  ra- 
we  tapan.  Shiueo  e  ne  wa  e 
arapa  yakka  wen  rawe  ue  ua. 
Akot'toresbi  sbirika  sak  ^^ 
yakku  okken  kasbi  apirikare 
wa  aekore  knsa  ne  ua. 
Tande  wano  bosbipi  ikore 
yan ;  sekoro  okaibe,  akoro 
ynpi  ye  uiekkara  ariki  au 
na/*  sekoro  itak.  Arnsbka 
gnsa  ynpke  tamkara  akotere- 
kere.  Hopamba  tomau  tup 
oe  rep  ue  aasatnye.  luotn 
GTOge  bopumba  bnmi  keuro- 
totke  ki  rok ;  awai  iteksam 
peka  aina  karnmam  chisbi- 
pnanre  ;  aye  rok  kuni,  boro- 
ken  kamni  aarakotonika  koro 
wen  bori  euau  knrukasbi 
cbiparasere.        Kurukusbike 


cbewing  the  sleeve  of  ber 
dress  {as  m  fear)  spake  as 
follows  : — •*  At  the  source  of 
this  little  river  I  have  a 
blood-relation  "—the  Wolf- 
god.  I  am  his  younger  sis- 
ter and  have  been  sent  to  say 
this  : — The  inhabitants  of 
Kuuasbiri  and  Shumasbiri  are 
men  so  brave  that  neither  gods 
nor  men  dare  approach  them, 
(so  that)  if  eveu  you  go  there, 
and  aloue,  it  will  be  bad  {/or 
you).  My  youuger  sister  is 
a  poor  worthless  creature,  ^^ 
but  I  will  make  up  for  that 
by  giviug  yon  some  presents 
with  her.  So  now  return 
from  here ;  it  was  to  say 
these  things  {to  yon )  that  my 
elder  brother  sent  me  here.'* 
So  spake  she.  I  was  angry 
at  this  and  therefore  struck 
her  fiercely  with  my  sword. 
I  killed  her  whilst  she  was- 
rising.  Her  soul  departed 
with  a  great  sound  ;  but  Lo^ 
the  shadow  of  a  man  ap- 
peared at  my   side;   it  was, 


10.  **  Blood  relation/'     Iriirak  are  one's  own  blood-relations, 
while  diftant  relations  are  called  iritak. 

11.  "  Poor,  worthless  creature. '*  Shirikagak  means,  •'  destitute ;" 
*•  poor  ;*'  "  worthless  ;"  **  ugly.**  The  Wolf-god  meant  to  say  that 
hia  suiter  was  utterly  unworthy  of  the  hand  of  our  hero.  However, 
be  would  make  up  for  that  by  giriug  a  large  dowry  or  nuu'riage  por- 
tion with  her.  It  was  customary  among  to  Ainus  to  give  some  dowry^ 
with  a  biide  when  she  got  married. 
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liak  omare  eiie  okA-bi : — 
^*  Usaine  katap,  ainu  akpo 
irasbka  shiri  aoyane  ue  ua. 
^ep  weu  itak  akofc'turesbi 
aeatek-kara  e  tuuashi  raige 
ki  sbiri  tap  an  ?  E  ki  rusui- 
be  rai  iie  yak  ne  cbitauasb 
raige  itasa  pukiio  aekarakara 
ki  gusu  ue  na." 


Sekoro  itnk  koro,  yupke 
lamkurii  ikoterekere,  anrai 
poka  ayaikouiukesb,  pekeu*- 
rera  ue  ^'  tamtui  kasbi  ama- 
uuoyere.  Itasa  pakuo  ynpke 
tamkuru  akoterekere.  Ho- 
pumba  tomuu,  tup  ue  rep  ue 
Ausatuye.  luota  oroge  bo- 
pumbabnmi  keurototke ;  asbi- 
tI  pito^®  ue,  uei  a  pen  pet 
pet  etoko  kobnm  beueiie  ;  ka- 
shokake  cbakkosauu.  Orowa 
uo  asbiriikiuue  Kuuasbiri  ko- 
iau   akourepuui  yupu   arapa 


witbout  doubt,  tbe  aforesaid 
Wolf-god.  He  bad  auger 
depicted  upou  bis  couuteu- 
auce.  Now  tbis  is  wbat  be 
said  : — **  It  is  ridiculous  of 
yon,  my  youug  Aiuu  brotber, 
to  get  angry  iu  this  way. 
What  was  there  improper  iu 
tbe  speech  I  sent  my  younger 
sister  to  deliver  to  you  that 
made  you  slay  her  so  sudden- 
ly ?  If  it  is  death  that  you 
are  seekiug,  I  will  slay  you  as 
quickly  as  you  slew  her." 

When  he  bad  so  spoken  be 
set  upou  me  with  bis  sword, 
but  as  I  bad  no  wish  to  be 
killed  outright  I  .turned  my- 
self into  wind ^' and  jumped 
above  his  sword-sweep.  I 
(then)  attacked  him  as  be 
had  dune  me.  I  cut  him 
down  as  he  was  rising"  up. 
His  soul  departed  with  a 
great  sound,  be  became  a 
new  man  and  went  round 
the  mountains  towards  tbe 
source    of    the    little    river. 


12.  Peken'  rera  ne  is  ••  became  bright  wind.'*  Though  the  Ainus 
say  that  their  ancesters  had  power  themselves  invisible  by  turning 
into  air,  yet  all  our  hero  intends  to  say  here  is  that  he  made  haste 
Xo  escape  the  sword  sweep  aimed  at  him. 

13.  **  Became  a  new  man."  Pito  is  often  used  in  Ainu  legends 
-and  seems  to  be  from  the  Japanese  word  hito,  *'  man.*'  Tbe  Wolf 
.god's  spirit  having  been  released  from  the  body  was  renewed,  and 
went  ofif  beyond  the  mountains.    Tbe  victory  belonged  to  the  Ainu. 
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an,    ftine,    Eanosbtri    kotan 
Shamashiri  kotau  akoshirepa. 


Pakuo  ue  koro,  orowa  no, 
Kauasbiri  kotan  kotan  pakehe 
kotau  kesebe  wen  tamiram 
akobetakare.  Orowa  no, 
kuDue  bene  tokap  bene  ro- 
iximbe  patek  turn!  patek  aki 
rokiue,  sbine  okkaiyo  a  uep 
ne  gnsa,  tane  anak  ue  ami 
kosoude  bera  peurani  atek- 
okbare.  Nei  rapoketa  tuima 
kotan  kotan  tapka  ta  tap  au 
kamni  man^^  tap  an  knmui 
kurn  ebibetnkbare,  seeune 
moyo  no  kurnkasbike  pase 
kamoi  bmnrame.  Ariki  iue, 
akot  tamnncbi  kosbirepa.  lu- 
gar'au  mwe,  a  nn  cbisei  ta 
kaiie  umangi  ni  umangi  kata 
aracborosbte  ibeop  uaka  ibc- 
tam  noka  sbikuu  kamui  ne 
kamui  mau  etok  awesbiuoiba. 
Ariki  iue,  orowa  uo  tutui  koro 
katu  nep  araige  sbomoki  no 
po  Sbnmasbiri  airupkunasbiri 
uimp  kotnmi  koro.  Eattereke 
ne  Sbntnasbiri  kotan  Kaua- 
sbiri kotan  wentoikauto  ako- 
kirukara.  Pakno  ne  koro, 
senram    sekoro   ibeop    noka 


After  tbis  tbere  was  peace. 
Wben  tbis  was  over,  I  walk- 
ed fast  till  I  arrived  at  Kuna- 
sbiri  and  Sbnmasbiri. 

After  tbis,  baviug  arrived 
at  Kuuasbiri  I  stirred  up  a 
grievous  war  from  one  end  of 
tbe  land  to  tbe  otber.  And, 
as  I  was  carrying  on  tbis 
war  sii^gle-banded,  botb  day 
aud  night,  I  found  that  my 
clothes  (trere  torn  so  murk 
that)  nothing  but  tbe  front 
of  my  garment  bung  from 
my  arms.  By  and  by  ther® 
arose  over  the  distant  moun- 
tain tops,  such  a  mighty 
wind  ^*  and  shadow,  and 
above  all,  there  was  tbe 
sound  of  tbe  approach  of  a 
great  company  of  tbe  gods. 
Yea,  they  came  to  the  place 
where  I  was  fighting.  On 
seeing  the  gods  fly  before  the 
greiit  wind  ( /  recoiinised  them 
(iH  beintj)  the  spears  aud  swords 
which  were  placed  upon  the 
iron  beams  of  our  bouse ;  they 
had  become  liviug  gods.  When 
they  came,  the  war  with  the 
people  of  Kunashiri  and  Sha- 
mashiri was  as  nothing,  for 
in  a  moment  their   country 


14.  **  A  mighty  wind.*'    Kamui  man,  lit :  a  wind  of  god. 
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ibeiam  Doka  kamui  miiu  etok 
nwebopumba  paye  wa  isam. 


Orowa  uo,  akoro  kotau 
Isopakeheta  aituyere.  Ek  au 
awa,  tap  an  kamni  man  knru- 
kasbike  pase  kamui  seenne 
moyo  bumrariie.  loiikaslii- 
ke  chikanire ;  kurukasbike 
kamui  itak  bau  boraocbiwe 
■ene  oka-bi : — **  Ingara  gusa, 
tau  lieikacbi,  itak  au  cbiki, 
onuere  an.  Asbinuma  auak 
tap  Poiyaumbe^*  a  ne  ruwe 
ne.  Tumunclii  pntck  rorum- 
be  patek  aki  rok  ine,  akoro 
kotan  Sbinutapka  ikesbui 
bine  ariki  an,  awa,  sbuma 
ntmu  un  beikacbi  cbisb  bau 
cbarototko.  Tambe  gusu, 
ingar'an  awa,  pou  beikacbi 
cbisb  koro  oka  ;  oro  oyacbiki, 
Okikurumi^^     aiuu     mosbiri 


was  completely  laid  waste. 
Wben  tbis  was  over,  tbe 
spears  and  swords  rose  up  in 
tbe  air  and  departed  in  tbe 
same  manner  as  tbey  bad 
come,  before  a  migbty  wind. 
And  so  I  returned  borne. 
Wben  going  along  tbere  ap- 
peared a  great  bost  of  gods 
riding  upon  a  migbty  wind. 
Hovering  over  me  a  voice 
from  a  god  came  fortb,  wbicb 
said  :  **  Look  bere,  my  lad,  I 
bave  sometbing  to  say,  so 
pny  attention.  As  for  me,  I 
am  tbat  Poiyaumbe.^*  I  left 
my  borne  at  Sbinutapka  in 
wratli  because  tbere  was 
notbing  but  war  in  tbe  land. 
And,  as  I  was  coming  along 
I  heard  tbe  voice  of  a  lad 
crying  among  tbe  stones  ;  I 
went  therefore  to  see  wbat  it 
was  and  found  it  to  be  a  lit- 
tle lad  weeping.  Now,  Oki- 
kurumi  ^^  was  the  governor  of 


15.  Poiyaimibef  **  Brave  Ainu.'*  The  speaker  here  makes  known 
to  one  hero  that  he  is  a  well  known  person — in  fact — a  brave  man 
whose  fame  has  spread  far  and  wide.  No  further  introduction  was 
needed  than  ••  that  Poiyaumbe."  [See  Trans :  Vol.  XVI.  Pt.  ii,  Page 
147  Note  1] . 

16.  Okikummi  is  the  Ainu  name  for  Kuruhangtcan  Minamoto  no 
Yoshitgune,  who  was  driven  to  Yezo  by  his  younger  brother  in  the  12th 
century  of  our  era,  and  who  is  said  by  the  Ainus  to  have  taught 
their  ancestors  the  arts  of  fishing  and  hunting. 
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flftoehiri  noshike  epnngiue 
gorn,  niine  kamai  sbine- 
ikmne  koiomi  koro,  Shnkup 
•^iita'^  ki  rok  ine  Nitne  ka- 
miii  iiinep  ne  gusu  anna- 
taiha.  Okikummi  koro 
maebi  hoka  kemna,  tambe 
gosa,  pakkai  ine  boka  okata 
tiimi  koro  aine  auua-taiba. 
Pan  beikachi  e  ne,  ine,  sbu- 
ma  atatta  eara  kosonde  e  ko- 
karakari  e  aua  a  an.  Ki  rai 
maabkiu  aekemnn  gasa  akot*- 
ebisei  aeoresu,  e  poro  pakno 
mkoto  sapo  e  resa  rtiwe  ne 
wa  ne  yakon,  e  poro  koro 
Horokea  kamoi  koi^tnresLi  ek 
orowa  ne  yak,  tap  an  mo- 
akiri  nosbike  e  epungiue  ki 
gosa  ue  ap.  Moto  isam  no 
Knnaabiri  kotau  Sbnmasbiri 
kotau  6  kotami  koro ;  uei 
kasbita,  Horokea  kamai  uep 
^en  keutum  kou  rok  gusa 
inresbi  tara  no  e  tunusli  rtvi- 
ge  ?  Imsbka  an  gusu  e  resu 
jBapo  teke  apasbte  ;  tane  anak 
ne  ki  sbiri  na  ua.  Heue  ki 
yakka,  abukap  etumpak  sbu- 


tbe  middle  of  Ainn-land ;  and 
{once  upon  a  tinu)  the  devils 
made  war  against  bim  witb 
one  accord  and  slew  every 
one  of  bis^^  men,  for  tbe 
devils  were  numerous.  Tbe 
wife  of  Okikurumi  took  ber 
child  upou  ber  back  and 
came  to  aveugo  the  death  of 
ber  husband,  but  she  was 
slniu.  You  wore  that  little 
child  which  she  took  and 
wrapped  up  in  a  garment 
and  put  among  the  stoues. 
As  we  much  desired  to 
aveuge  you  we  brought 
you  up  in  our  home ;  and 
niter  our  elder  sister  had 
reared  yon  and  the  younger 
sister  of  tbe  Wolf-god  bad 
come  to  you,  it  was  settled 
that  you  were  to  govern  the 
middle  of  Ainu-laud.  And 
now  without  cause  you  have 
warred  against  Kunashiri  and 
Shumashiii,  but  above  all, 
what  evil  bad  the  wolf-god 
and  his  sister  done  that  you 
should  have  so  quickly  killed 


17.  We  learn  from  this  legend  that  Yoshitsune  was  slaiu  while 
fighting.  Who  the  **  devils  "  were  that  slew  him  is  not  stated,  but 
I  have  been  told  privately  that  he  was  killed  in  Karaf  to  by  the  Kara! to 
Aimis  in  one  of  their  fends  with  the  inhabitants  of  Yezo.  Yoshi- 
tsnne,  it  is  here  stated,  left  one  son.  He  also,  we  are  told,  was  after- 
-wards  killed  in  battle. 
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kap  eknshu  npa^^  ne  koro 
atan*ne  koro  e  koro  ki  kanip 
tap  ue  ibetam  iioka  ibeop 
noka  oe  rowe  do  na/'  sekoro 
kamui  itak  baa  boraocbiwe. 


'Ashirikiuue  irusbka  keu- 
turn  ayaikoropare  ;  snpo  obai 
araikoteuge,  tarn  par  aparakae- 
sau  auimba.  Cbisb  an  aine 
*'  ueita  ptikuo e cbisb  ike  e koro 
sapo  e  nakar'beki  yaiua  au 
gusii "  ayainauka  piriba-piri- 
ba.  Orowa  no  akoro  kotau  la 
ek  an ;  awa,  son  no  ka  uu,  akoro 
sapo  tarape  muni  eotnyetuye 
oara  isam.  Orowa,  sbiuen  a 
ue  wa  an  an,  aige,  sbiueanda 
cbisei  soita  ainu  ariki,  ioya- 
mokte  aki,  awa,  arounu 
rokbe  Horokeu  kamui  kot* 
turesb  poro  cbitarabe^^  sei 
bine  ariki.  Orowa  uo,  iparo 
sbuke  ramma  kaue  okai  an. 
Nei  rapoketa  ibe-op  noka  ibe- 


ibem  ?  I  am  angry  witb  yon 
for  ibis  and  tberefore  your 
sister  bas  been  led  away  into 
captivity,  yea,  sbe  is  even 
now  being  taken  away.  How- 
ever, these  swords  and  spears, 
some  of  wbicb  are  of  your 
age  and  some  of  wbicb  are 
your  elders,  are  your  friends 
and  relations."^®  So  spake 
tbe  voice  wbicb  came  down 
from  tbe  gods. 

Tbeu  again  I  was  angry, 
and,  weeping  very  bitterly, 
called  after  my  sister.  Wbile 
weeping  I  tbougbt  to  myself 
— '*  bowevor  much  you  weep 
it  will  not  bring  your  sister 
to  you  " — so  I  wiped  my  ftuse. 
On  arriving  at  my  borne  I 
found  that  my  sister  and  all 
bcr  furniture  and  ornaments 
had,  in  truth,  entirely  disap- 
peared. After  this  I  lived 
alone.  Now,  one  day,  I  was 
much  surprised  to  hear  peo- 
ple outside.  It  was  the 
Wolf-god  and  bis  sister  whom 
I  bad  killed  that  were  com- 
ing ;  they  were  bringing  a 
very     large    bundle*'     witb 


18.  '*  Relations."  It  is  here  clearly  stated  that  the  spears  and 
swords  which  have  hitherto  been  spoken  of  as  having  been  painted 
on  the  beams  of  the  hut,  were,  in  reality,  living  men,  or  warriors. 

19.  "  Large  bundle."    The  marriage  portion  spoken  of  above. 
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tarn  nokn  shirikuuue  koro 
shikoa  kamai  ne;  arntam 
kocbnpachnpa.  Tainbe  pa- 
tek  ayiuueaBara  ka  okai  ao, 
aine,  Horokea  kamai  kot*- 
taresh  akor'ine  okai  au  rawe 
ne. 


ibem.  After  tbis  tbey  stayed 
as  servants ;  tbeu  tbe  pictures 
of  spears  and  swords  came  to 
Hfe  at  uight  aud  did  notbing 
but  exercise  and  tnlk  togetber 
of  old  times.  I  tbeu  married 
tbe  yonuger  sister  of  tbe 
Wolf-god  aud  we  live  togetber. 


LEGEND    XI. 

WHY  THERE  AllE  SNAKES  IN  AINU-LAND, 

AND 

WHY  THEY  SWALLOW  FROGS. 


Fusbkotoita  ene  an  orusb- 
pe  an-i : — 

Nei  okokko,  ''  tam-mosbi- 
tta  okai  au  ko  aep  ka  isam ; 
gasu,  rep  an  gnru  mosliiri 
omu  omau  kusu  ue/'  aui 
itak. 

Awa,  nei  terckeibe  ene  itak- 
-bi:— 

**  Sbomo  omau  yakka  piri- 
ka'*,  aui  itak:  gusa,  <' nep 
gQSU  nei  bawe  ne  ya?'*  ani 
itak.  Awa,  '' tam-mosbitta 
e  an  wa  e  ep  isam  cbiki, 
knani  oat-cbikiribi  ruki  kaue 
an  ko  anak  ne  kirouna  ;  ga- 
sn,  sbomo  omau  yakka  piri- 
ka  *',  ani  torekeibc  itak.     Ga- 


Tbe  following  is  a  tale  of 
ancient  times : — 

Tbe  snuke  said,  **  I  cauuot 
stay  iu  this  country  for  there 
is  no  food ;  I  will,  therefore, 
migrate  to  a  foreign  land." 

Thereupon  the  frog  re- 
plied : — 

**  There  is  no  necessity  for 
you  to  go  away."  Upon  this 
tbe  snake  asked,  '*  Why  do 
you  say  so  ?  '*  The  frog 
answered  :  **  If  iu  staying 
in  tbis  country  you  find  you 
cannot  obtain  sufficient  food, 
you  will,  if  you  swallow  one 
of  my  legs,  be  fully  satisfied  ; 


2SA 
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sn,  sbomo  oman  uo  tam- 
moshitia  okai  ruwe  ue;  wa 
gnsa,  nei  terekeibe  nukara 
chiki,  roki  patek  ki  rosoi 
koro  okai  ruwe  ue. 


there  is  therefore  no  necessity 
for  yoa  to  go  away."  And 
80  the  snake  did  not  migrate 
but  stayed  iu  the  laud; 
aud  uow,  'whenever  it  sees 
a  frog  it  always  has  a  great 
desire  to  swallow  it." 


LEGEND    XU. 


WHY  WESTEBN  YEZO  IS  SO  ROUGH  AND 

DANGEROUS. 


**  Kotau  kara  kamui  kotan 
kara  katu  tap  ne  au  ruwe  ue 
yak  aye. 

Turesh  tura  no  kara  wa, 
nei  turesh  anak  no  Anruru 
moshiri  kara  ;  orowa,  okkai 
kamui  anak  ne  Gbupka  mo- 
shiri kara  wa,  uwetushmak 
wa  kara  ynk  aye.  Awa,  uei 
turesh  shiweutep  ue  gusu, 
oiua  kamui  kot  turesh  an, 
aige,  tura  no  monraige  sho- 
moki  no  uei  turesh  tura 
uweueusara.  Rapoketa,  ok- 
kai kamui  kotau  knra  okere 
ehauge  ;  ue  wa  ambe  nukara 
wa  orowa  uo  kimatek  gusn, 
uei   Anrnru   moshiri   uei  uo 


"  This  is  the  way  in  which 
the  maker  of  places  is  said  to 
have  created  the  world.  ^ 

He  aud  his  younger  sister 
made  it  between  them  ;  the 
sister's  portion  was  the  West- 
ern part  of  Yezo  while  the 
male  deity  made  the  Eastern 
part,  aud,  it  is  said,  they 
vied  with  each  other  iu  their 
work.  Now,  as  the  younger 
sister  was  but  a  womau,  she, 
happening  to  fall  in  with  the 
younger  sister  of  the  Divine 
Oiua,  instead  of  doing  her 
work  stopped  to  chatter. 
While  this  was  going  on  the 
male   deity   came  near  com- 


1.  The  world  here  means  the  Island  of  Yezo  only. 
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kara ;  yakne  tauasbi  uo  kara 
kaui  esaiiniyo  gusu,  wen  no 
wen  no  kara  katuhu  ne  wa 
gusu,  tau  Anrurn  mosbiri 
ayaikikip  usbike  paiek  poron 
no  an  rawe  ne,  ari  ambe  apa- 
sbuma  an." 


pletiug  bis  portion  of  tbe 
task  ;  seeiug  tbis,  sbe,  beiug 
surprised,  made  tbe  Western 
part  after  tbe  slovenly  man- 
ner it  now  is.  It  was  tbere- 
fore  because  sbe  did  ber  work 
iu  too  great  a  burry  tbat  it 
was  done  so  exceedingly 
badly ;  and  bence  it  is  tbat 
tbe  Western  part  of  Yezo  bas 
80  many  dangerous  places 
about  it.     So  ruus  tbe  tale." 


(  228  ) 


FEUDAL  LAND  TENURE  IN  TOSA. 


By  the  Rev.  R.  B.  Grinnan. 


[Read  28th  April,  1892,] 


The  history  of  the  land  tenure  of  a  country  is  alwaya 
closely  connected  with  its  political  development.  This  is 
especially  true  of  aucient  times,  for  then  land  was  the  sole 
or  principal  source  of  wealth  and  power,  and  came  naturally 
into  the  hands  of  the  strongest  and  therefore  the  ruling 
class.  It  is  necessary,  in  order  to  fully  understand  th« 
question  before  us,  to  inquire  who  the  early  rulers  of  Tosa 
were,  and  by  what  means  their  authority  was  maintained. 
But  here  as  elsewhere  early  history  is  obscure,  and  even 
with  the  help  of  old  land-marks  it  is  difficult  to  obtain 
more  than  mere  suggestions  respecting  either  the  political 
relations  of  the  time  or  the  early  systems  of  land  holdiug. 

Before  the  time  of  Chosokabe  Motocliika  there  does 
not  appear  to  have  been  any  one  lord  ruling  the  whole 
island  of  Shikoku  as  under  the  daimyo  of  the  Tokugawa 
regime.  There  were  kokushi  (governors)  who  were 
appointed  by  the  Emperors,  but  their  authority  over  the 
under  lords  was  never  great.  Their  rule  was  rather 
nominal  than  real.  When  it  was  that  these  kokushi  were 
first  sent  to  Tosa  I  do  not  know.    My  information  on  this 
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subject  has  been  obtained  chiefly  from  a  book  called ''The 
Bise  and  Fall  of  Chdsokabe*'  (Ohosokabe  no  Seisuiki)  and  this 
history  does  not  antedate  the  entrance  of  that  family  into 
Tosa.  Before  speaking  at  length  of  this  Cbosokabe  family 
I  wish  to  call  attention  to  the  family  of  Ichij6,  from  which 
sprang  the  longest  and  most  important  line  ofkohishi  known 
in  Tosa.  The  Ichijd  were  of  kwje  origin.  At  the  time  of 
the  "  Ojin  no  ran/*  (Rebellion  of  Ojin)  a  huge  named 
Ichijd  Kaznbasa  fled  from  Kyoto  and  hid  himself  in  Hyogo. 
Chdsokabe  Fumikane  of  Tosa,  heariug  of  bis  whereabouts, 
went  to  see  him  and  persuaded  him  to  return  in  his 
company  to  Tosa.  His  reason  for  performing  this  act  of 
kindness  was  that  Kazubusa's  father  had  once  taught  him 
certain  necessary  laws  of  court  etiquette  while  he  was 
visiting  in  Kyoto.  It  seems,  further,  that  Fumikane 
songht  to  strengthen  himself  by  means  of  the  friendship 
of  a  man  of  high  kwje  rank.  The  contcuding  lords  of  Tosa 
had  been  in  the  habit  of  securing  monhatsu  or  men  of  good 
family,  when  opportunity  offered,  with  a  view  to  strengthen- 
ing their  positions  socially  and  politically.  After  his  arrival 
in  Tosa,  Kazubusa  lived  for  two  years  in  the  castle  of  Oko, 
to  which  place  came  the  various  under  lords  to  pay  him  their 
respects.  He  was  afterwards  appointed  kokushi  of  Tosa, 
and  it  was  arranged  that  he  should  live  in  the  castle  of 
Nakamura,  situated  in  what  is  now  known  as  Hatagori. 
From  this  time  on  for  several  generations  the  Ichijd  family 
lived  in  the  castle  of  Nakamura  and  were  the  kokushi  of 
Tosa.  No  great  interest  attaches  to  any  of  them,  except 
it  be  to  Yasumasa,  who  became  a  Christian,  as  his  name 
also  seems  to  imply.  It  was  for  this  reason  that  he  was 
banished  to  Usaki  in  Bungo,  where  he  remained,  marrying 
the  daughter  of  a  Christian  daimyo.  Ichijo  Tomomasa  was 
the  last  of  this  family  to  become  kokushi.  He  was  banished 
by  Chosokabe  Motochika  to  lyo,  where  he  died.  These 
koktuIU  were  the  first  to  classify  the  lands  so  that  the 
proper  amount  of  tax  could  be  collected  for  the  Government 
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in  Kyoto.  Tbey  greatly  promoted  the  progress  of  tbe 
country  by  assisting  and  directing  in  the  opening  up  of 
new  lands  for  cultivation  and  in  the  building  of  proper 
river  embankments. 

SHUGOKOKUSHI. 

Under  the  kokmhl  were  the  shwjokokmhi  who  were 
the  real  native  lords  of  Tosa.  They  were  small  daiwyo  who 
had  in  various  ways  risen  to  power,  and  they  were  constantly 
contendiug  among  themselves  for  supremacy.  They  paid 
homage  to  the  kokushi  and  tribute  to  the  Emperor,  and  nfler 
that  they  were  unmolested  in  their  wars  one  with  another. 
There  were  seven  of  these  under  lords,  whose  names  and 
places  of  residence  are  as  follows  : — 

JOSHU. 

Aki,  who  lived  in  Akigori  in  Aki  no  shiro  (castle). 
Tsumo,     '*       *'     Takaokagori  in  Hayama  no  shiro. 
Ohisa,       **       **  "  **   Hasuike  **       " 

Chosokabe,  who  lived  in  Nagaokagori  in  Oko  no  shiro. 
Kir  a,  **       **      "   Agawagori      **  Kiragamine. 

Yamada,         **       **      **   Kagamigori     **  Yamada. 
Motoyama      ^*       **  Asakura. 

From  what  date  these  shufjokokmhi  existed  as  such  I 
do  not  know,  but  they  were  probably  tbe  seven  leading 
nnder  lords  from  the  beginning  of  the  rule  of  the  Ichy6- 
family.  They  helped  materially  in  opening  up  the  country 
for  cultivation,  and  in  laying  out  the  honden  (chief  lands)  as 
these  were  afterwards  found  by  Yamnguchi  when  he  went  ta 
Tosa.  Of  the  seven  the  family  which  rose  to  greatest  power 
and  influence  was  that  of  ChOsokabe.  It  was  of  Chinese 
origin  and  of  very  high  rank.  It  is  said  that  Koman  0,  of 
China,  came  to  Japan  in  199  A.  D.,  but  for  what  purpose  is  not 
known.  He  was  a  great- great-grandson  of  Shikotei,  who  built 
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the  great  wall  of  Chioa.  Shintoku  0,  the  son  of  EOman  0, 
came  io  Japan  in  A.  D.  288  and  received  from  tbe  Emperor 
the  name  of  Hada.  He  became  a  resident,  it  is  said,  of 
the  province  of  Yamiito.  In  the  84th  generation  {dat) 
from  Shintokn  0  appeared  one  named  Hada  Yoshitoshi, 
who  was  sent  as  a  h)kHshi  to  Tosa.  The  office  was  not 
coutinned  to  his  desceudants.  Nevertheless  they  remained 
in  Tosa  where  they  became  nfntgohokuahi,  and  the  possessors 
of  moch  landed  and  other  property.  They  lived  for  long 
in  Sogahe  mura,  near  the  present  town  of  Asaoka,  and 
there  the  family  ciime  to  be  called  by  the  name  of 
ChOsokube.  By  far  the  most  famoas  and  powerful  of  them 
all  was  Ghdsokabe  Motochika.  He  was  of  the  21st  genera- 
tion (dai)  from  Yoshitoshi,  the  first  of  the  family  to  go  to 
Tosa.  He  succeeded  in  driving  out  the  Ichijo  family  from 
Hatagori,  and  iu  subduing  to  himself  all  of  the  shiiffokokushi 
in  Tosa,  and  finally  in  obtaining  control  of  the  whole 
island  of  Shikoku.  Hideyoshi,  (1586-1598)  fearing 
the  growing  influence  of  this  man,  restricted  him 
by  force  to  the  single  province  of  Tosa.  At  first  Ghdsokabe 
Motochika  lived  at  Oko  Castle,  which  was  built  on  a  hill  a 
few  miles  to  the  north-east  of  the  city  of  Kochi.  He 
afterwards  lived  in  the  castle  of  Urado,  which  stands  at  the 
entrance  of  the  Kochi  Harbor.  He  was  both  a  great  general 
and  a  wise  ruler.  He  established  many  laws  of  importance, 
and  opened  up  a  great  deal  of  the  country  which,  until  his 
time,  had  been  left  uncultivated.  His  sou  Ghdsokabe 
Morichika  became  the  lord  of  Tosa,  but  for  siding  against 
lyeyasu  in  the  battle  of  Sekigahara  (1600  A.  D.)  he  was 
deposed  and  his  daimiate  given  to  a  man  named  Yamanouchi 
Katsutaro. 

8H1KE. 

Under  the  kokushi  and  subject  to  them  there  were  also 
sj^kSf  Yotsu  no  iri,  who  were  lesser  lords  than  the  shugo- 


282      OBINNAN  :  FEUDAL  LAND  TENURE  IN  TOSA. 

kokushu     Four  families  of  these  were  prominent  in  early 
Tosan  history,  viz. : — 

Mori,  which  lived  in  Ushinoe  no  shiro. 

Kunisawa,      ''        *'      **  Odakasaka  no  higashi. 
Chiya,  **        **      **  Kagamigori  Takama  no  shiro, 

Kaido,  **        **      "  Eaida  Sawa  no  sbiro. 

KOKUSHI  (KUNI  NO  SAMURAI.) 

There  were  also  forty-five  koJinshi  who  were  a  kind 
of  samurai  under  the  kohtishi  (governors).  They  lived 
in  very  small  castles  and  were  owners  of  the  surrounding 
lands.^ 

THE  YAMAUOHI  R1?:GIME. 

A  s  stilted  above,  leynsu  gave  tlie  daimiate  of  Tosa 
to  Yamanouchi  Eatsutoyo,  who  with  his  descendants  ruled 
the  province  down  to  the  time  of  the  Restoration. 
Yamauouchi  was  accompanied  to  Tosa  by  his  former 
samurai,  but  as  tliese  were  insufficient  in  number,  he  hired 
other  samurai  from  various  quarters  to  go  with  him.  His 
native  place  had  beeu  Kakegawa  in  Enshiu  (Totomi),  where 
he  was  only  a  small  daimyo.  Previous  to  the  battle  of 
Sekigahara  this  Yamanouchi  had  loaned  bis  castle  to 
lyeyasu,  and  had  otherwise  rendered  him  valuable  assistance, 
and  his  promotion  was  a  natural  consequence.  The  daimiate 
of  Tosa  was  rated  at  about  240,000  hoku  of  rice.  To  say, 
however,  tbat  Tosa  was  a  240,000  koku  daimiate  does  not 
mean  necessarily  that  land  producing  this  quantity  of  rice  was 
actually  enjoyed  by  tbe  daimyo  himself.     The  account  seems 


^  The  history  thus  far  is  gathered  from  the  above- tueutioned  book. 
For  collectiug  and  verifying  tbe  statements  made  iu  the  remainder  of 
this  article  I  am  indebted  to  Mr.  Sliibata  Eanicbiro,  a  former  karOt 
and  Mr.  Hosokawa  Gisho,  a  former  goahi. 
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to  have  iuclnded  what  was  alloted  to  the  karo  (see  below), 
-who  only  gave  to  the  upper  lord  a  military  contingent  in 
time  of  war.  When  Yamanouchi  Eatsntoyo  took  possession 
of  Tosa,  he  employed  a  man  named  Nonaka,  a  civil  engineer, 
very  skilful  for  that  day,  who  went  with  him  as  his  best 
kerai  (vassal).  This  man  did  a  great  deal  of  important 
work  on  the  water  courses,  i.e.,  in  tlie  building  of  river 
embankments  and  in  digging  canals  for  tbe  proper  irrigation 
of  riee  fields.  He  dug  what  is  still  called  the  Shinkawa 
(New  River),  which  has  been  of  immense  benefit  to  the 
section  of  country  through  which  it  passes.  It  is  said  that 
Nonaka,  in  .order  to  get  the  proper  gradient  for  the 
eanal,  arranged  a  line  of  lanterns  along  the  proposed  course 
and  was  thereby  enabled  to  obtain  a  satisfactory  survey. 
Let  as  now  consider  the  feudal  system  under  the 
Tamanonchi  regime.  Nearest  to  the  daimyo  came  a  sort  of 
cabinet,  consisting  of  three  hugyo  (superintendents),  while  the 
body  of  the  retainers  was  made  up  of  karo,  shikaku 
(samurai),  gdahi  (coimtry  warriors),  and  kelkaku  (couutry 
gentry).     I  will  describe  these  in  the  order  named. 

KARO. 

When  Yamanouchi  Katsutoyo  was  sent  to  Tosa,  the 
Shogiin  sent  also  karo  of  rank  to  act  as  checks  upon  him. 
They  possessed  a  rather  extended  power  under  the  daimyo. 
They  owued  lands,  and  had  their  own  samurai  and  their 
own  farmers  also,  who  paid  taxes  to  the  hard  ouly,  not 
to  the  daimyo.  There  were  eleven  hard  in  all ;  eight  of 
whom  lived  in  the  joka  or  castle-town  (Kochi),  and  owned 
land  in  various  places  throughout  the  coimtry ;  the  re- 
maining three  living  in  the  country  ;  namely,  in  Nakamura,  in 
Sakawa,  and  iu  Aki,  where  they  had  castles  of  tlieir  own. 
These  were  practically  under-lords,  the  kard  of  Sakawa  being 
the  most  powerful.  His  income  was  rated  at  10,000 
koku    of   rice,    and    made     him    the    subject    of  jealoug 


284      GRINNAN  :  FEUDAL  LAND  TENURE  IN  TOSA. 

concern  to  the  ilaimyo.  The  other  hard  had  incomes  vary- 
iug  from  10|000  to  2,000  koku.  None  received  less  than 
the  latter  amount.  The  hard  did  not  render  service  to  the 
damiyo  hy  means  of  a  tax  paid  in  rice,  but  by  providing  him 
"with  a  military  contingent  when  called  upon  to  do  so. 

SHIKAKU.* 

The  shih'ahUf  or  samurai  owing  allegiance  directly  to 
the  daimyoy  wore  of  diflferent  ranks  and  all  lived  in  the  joka. 
The  upper  class  wore  the  two  swords  and  might  ride  on  horses^ 
in  time  of  peace  and  of  war.  It  wns  necessary  for  them 
to  own  a  certain  number  of  horses  in  accordance  with  their 
rank.  They  were  paid  not  in  rice  but  by  receiving  a  certain 
amount  oihonden  or  shinden  (see  below), which  was  allotted  to 
each  man  according  to  the  number  of  hoku  of  rice  to  which  his 
rank  entitled  liim.  The  lower  classes  of  samurai  were  paid 
in  rice,  not  in  lands  ;  they  wore  their  two  swords,  but  were 

^  Classes  of  anmura!.  I  will  give  first  the  ranks  according  to  the 
payment  tlmt  was  received.  The  samurai  who  received  lands  and 
not  rice  from  the  daimyo'*  kura  were  cvAledjikata  ton^  and  the  lands 
were  called  chigyo  ;  fur  example :  it  was  said  that  a  man  was  paid 
with  so  much  chigyo^  that  is  so  much  honden  or  shinden.  Those 
samurai  who  were  paid  according  to  kokiisn  from  the  Aura  of  the 
daimyo  were  called  kiiru  chi  tori.  There  were  also  samurai  who 
received /«c/ii  kippu,  which  was  the  rice  given  from  the  kura  of  the 
daimyo,  but  iidt  according  to  the  knkusn  (number  of  koku).  Ichinin- 
fuclii  was  an  allowance  of  5  go  of  rice  for  one  person  for  (me  day,  and 
samurai  were  rated  to  receive  so  man3'  fuchi ;  for  example  a  man 
Would  receive  gonin  fuckit  which  would  be  25  go  of  rice  per  day. 
Those  who  received  the  fuchi  kippu  generally  also  received  an  addi- 
tion according  to  the  k'^kusn. 

Next  below  the  daimyo  of  course  were  the  kard;  below  them  came 
the  first  class  of  the  samurai  proper,  who  were  called  churo.  The 
churo  were  all  paid  in  first  class  chigyo. 

The  next  r.mk  was  called  uma  mawari,  some  of  whom  received 
chugyd  and  were  allowed  to  ride  on  horses.  In  this  class  were  men 
who  were  paid  with  rice  from  ihedaimytVM  kura,  but  were  not  allowed 
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not  permitted  to  ride  on  horses  in  time  either  of  peaoo 
or  of  war.  Honden  and  shindeti  were  lands  which  a 
samurai  or  in  fact  any  one  could  own  in  his  own 
name,  but  of  these  I  will  speak  further  on. 


GOSHI. 

When  Yiimanonchi  Katsutnro  was  sent  to  Tosa,  about 
one  hundred  of  the  ketai  of  Chdsokabe  Motochika  sub- 
mitted gi-acefuUy  to  the  new  govenimeut  and  became 
gd*hi  (country  warriors),  a  class  that  is  unique  in  the  annals 
of  Japanese  feudalism.  They  were  left  in  undisputed 
possession  of  the  lauds  they  had  received  from  Chdsokabe. 
Their  number  was  strictly  limited,  at  first  to  one  hundred,, 
ms  stated  above,  but  after  a  time  new  ffOsJii  were  created 
and  the  number  was  increased  to   eight  hundred,   where  it 


to  ride  on  horses.  These  latter  were  not  paid  in  full  accordance 
with  their  rank.  Thoy  carried  the  name  of  this  rank  without  having 
the  highest  privileges  of  the  rank. 

The  next  rank  was  called  kothognmi.    Those  in  this  rank  were 
:\y  all  kura  chiton. 

The  lowest  rank  was  called  rusuigami.    The  men  in  this  rank 

divided,   some  were  jikataton\  and   some  were  paid  in   rice. 

Those  who  wei-e    paid  in  chigyo    were  men    who  had  been  goshi 

fat  30  years  and  had  been  raised  to  the  cIhss  of  samumi.    After  a 

man  had  been  a  gdthi  for  30  years  he  becnme  a  samurai  and  m  such 

eases  his  ryochi  became  yaguchi. 

All  the  classes  of  samurai  below  the  nma  mawari  were  called 
kcii&i. 

The  difference  between  the  lower  class  samurai^  who  receive- 
/mcU  Hppii  and  the  keikakii  who  were  also  paid  in  rice,  was  in  rank. 
The  keikaku  (who  did  not  do  farm  work),  had  always  to  give  way 
toUMs/iiRurai.  All  samurai  on  the  first  day  of  each  month  went 
<u^  paid  their  respects  to  the  daimyo  but  the  keikaku  were  not 
Pttnitted  into  the  presence  of  the  duimyd.  They  were  allowed  to- 
P*y  tlteir  respects  from  a  distance  only  on  the  first  day  of 
tteyetr. 

The  kerai  of  the  kard  were  nearly  all  jikntatori. 
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remained.      Among   the   (foshi   the   right  of  primogeniture 
ohtained,    the   eldest  sou   inheriting  the  lands  and  name  of 
his  father,  while  the  remaining  children    fell   to   the   heimin 
(commoners)  chiss  and  for    the  most  part  hecame  farmers. 
If  a  ^o.^/ti  wished  to  sell  his  name,    position,    and   lands   ho 
could   do   so   with    the   permission    of   the    iJainvjdy  and  in 
this  case  the  buyer,  even    though   he  were   but    a   farmer, 
obtained   all    the   privileges   connected  with    the  estate  he 
received.     A  (joshi  might,    if  he   wished    sell   part   of  his 
landed    property    and    still    retain    liis   rank ;    but   it   he 
sold    all,    he   was   ipno  facto   reduced   to   the   status  of  a 
Mm  in.     The  position   of  the  fioshi  was  midway  between 
that  of  the  samurai  and  the  keikahii   (see   below).     They 
owned   lands,    wore   two  sw^ords,   owned  and  rode  horses, 
and  went  to  war  when  called  out  by  the  daimyo.     Their 
followers   were  onl}'  common  farmers   possessing   no   rank 
whatever.     The  (joshi  became  for   the    most  part   men  of 
wealth,  and  they  still  retain  their  lands,  which  escaped  the 
general  confiscation  at  the  time  of  the  Restoration,     The 
reason  for  this  exception  in  their  favor  was  that  these  lands 
had  not  been  received  from  the  Tokugawa  Government,  but 
had   been  held  over   from   the  olden   time — the  time  of  the 
Ch6sokabe.     The  yoshi   have   long   wielded  a  commanding 
influence  in  Tosa. 


KEIKAKU. 

Besides  the  (joahi  and  the  samurai  there  were  keikahi, 
a  class  of  country  gentry,  who  ranked  below  the  samiira^ 
and  (jiishi,  but  above  the  common  farming  class.  They 
did  not  live  iti  the  joka  with  the  saunirai^  but  on  the 
outskirts  of  the  city  and  in  country  towns  that  lay  within 
a  day's  call  of  the  joka.  They  were  paid  by  an  allowance 
of  rice,  and  were  permitted  to  wear  the  two  swords  but  not 
to  ride  on  horses. 
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FARMERS. 

The  £EU*mer8  lived  upon  and  tilled  all  the  land  of  the 
province  and  paid  a  rent  directly  to  the  daimyo,  karo,  or 
samurai  according  as  the  land  was  of  one  or  other 
of  certain  classes  to  he  noted  presently.  The  renters  of 
honden  drew  lots  every  four  years  for  plots  of  land  under 
general  cultivation ;  hut  from  such  quadrennial  change  house 
lands  were  excepted.  The  right  to  the  hijihun  (lot  share)  or 
plot  of  honden  land  thus  suhject  to  exchange  could  he  bought 
and  sold  at  will.  This  exchange  by  lot  took  place  on  nil 
honden^  whether  it  was  held  immediately  of  the  ilaimyo  or 
of  some  samurai  to  whom  it  had  been  allotted.  Whatever 
changes  took  place  in  ownership  of  this  land,  the  tenant 
held  his  kiijibiin  and  remained  as  before.  One  kujihiin  was 
on  an  average  about  eight  tan  (1  ^au  =  about  }  acre),  in 
extent  but  varied  somewhat.  Farmers  were  not  evicted 
except  for  very  good  reasons,  such  as  incapacity  as  cultiva- 
tors or  the  non-payment  of  rent.  A  samurai  was  permitted 
to  make  changes  among  his  lease- holders  after  giving  fair 
notice  of  his  intention,  and  tenants  could  also  sell  out  their 
rights  to  others  by  properly  notifying  the  land  owners.  It 
should  be  added  that  farmers  did  not  fight  in  time  of  war, 
bat  only  carried  burdens  and  performed  manual  labor. 

DIVISIONS  OF  THE  LAND.« 

We  next  consider  the  different  classes  of  land.  First 
was  the  hmden^  (chief,  original- laud)  the  most  valuable 
land  in  the  province.     The  earliest  cultivators  of  the  soil 


*  The  kiuakunin  were  only  those  who  rented  lands  owned  by  tho 
farmers.  There  were  no  kaaakunin  on  the  dnimyos  lands.  Each 
#Aoya  of  the  rmtra  arranged  for  the  rental  of  the  lands  to  farmers 
who  worked  the  lands  themselves  and  did  not  sub-rent  them. 

Lands  owued  by  the  farmers  personally  were  divided  into  the 
vwaUuchi  and  iokoUuchi.  The  sokotsuchi  was  the  earth  below  the  upper 
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naturally  first  cleared  ap  the  fertile  low-lands  and  these 
were  marked  off  by  the  kokushi  before  the  time  of  Chosokabe 
Motocbika,  in  order,  as  has  been  said,  that  the  proper 
amount  of  tax  could  be  collected  for  the  central  Government. 
By  opening  up  new  country  to  cultivation  they  added  to 
these  lands,  as  did  also  Ohdsokabe  Motocbika  when  he 
became  a  daimyo.  When  Yamauouchi  Katsutoyo  went  to 
Tosa,  these  honden  were  rated  ns  producing  240,000  koku 
of  rice,  the  amount  at  which  the  daimiate  was  accordingly 
scheduled.  These  honden  could  not  be  bought  and  sold, 
but  parts  of  them  were  assigned  to  the  higher  class 
samurai,  from  which  they  received  their  aimual  supply  of 
rice.  Some  portions  also  must  have  been  held  by  the  karo^ 
but  the  bulk  of  them  supplied  the  rice  that  went  directly 
into  the  storehouse  of  the  daimyo.  The  shinden  (new-land) 
were  lands  cleared  up  after  Yamauouchi  Katsutoyo 
received  the  daimiate.  They  were  not  as  valuable 
as  the  honden  but  were  easily  the  next  best  lands.  They 
<;ould  not  be  bought  and  sold,  but,  like  the  honden,  had 
been  partly  allotted  to  the  higher  class  samurai,  not  as 
property,  but  simply  as  lands  from  which  their  portions 
of  rice  should  come. 

The  yayuchi  were  lands  that  had  been  opened  up  by 
the  samurai  themselves,  and  therefore  belonged  to  them. 
The  samurai,  who  themselves  were  not  allowed  to  work, 
had  /(umiyashira   (headmen)  to  look  after  the  tenants  and 


strata  of  3  ft.  The  iiwatsuchi  was  the  upper  strata  of  3  feet  of  earth, 
which  was  supposed  to  have  been  enriched  by  manuring  daring 
cultivation.  The  farmer  who  really  was  tlie  original  owner  of  the 
land  often  owned  only  the  sokotsuchi,  the  iiwatsuchi  being  owned  by 
the  kasakunin  who  had  cultivated  the  land.  This  uxoaUuchi  was 
bought  and  sold  without  any  change  iu  the  iokotsuchi  niochi.  After 
a  k(uakunin  had  cultivated  the  land  for  about  20  years  he  could  out 
be  evicted  from  the  land  but  the  uwatsuchi  became  his  own.  At  the 
time  of  the  Kestoration  all  kasakunin  who  had  cultivated  the  land  for 
20  years  became  uwatsuchi  mochi. 
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their  £urmiDg  interests  generally.  TbeBe  lands  were 
transliBrakle  but  were  not  as  valuable  as  either  honden 
or  shindefif  because  they  were  for  the  most  part  in 
momitainoaB  regions.  For  example,  a  mmurai  would  buy 
a  mountain  from  the  Governmeut  and  clear  it  up  for 
coHivation,  and  this  would  then  become  bis  yagiuhi, 
lu  some  eases  these  lands  seem  to  have  been  given  to  the 
Moniurai  by  the  daimyo,  Ryocld  were  the  new  lands  cleared 
up  and  owned  by  the  tjoM.  They  also,  like  the  xjafjuchi^ 
were  moontainons.  If  a  goshi  became  a  samurai ,  he  gave 
up  bia  ryochi  and  received  it  back  as  yayuchi  or  if 
ryochi  was  sold  to  a  samurai  it  became  yagnchi, 
and  vice  versa.  The  ydM  worked  those  lands 
themselves^  and  bought  and  sold  them  at  pleasure 
There  were  also  certain  lands,  which  ordinary  farmers 
would  buy  and  hold  in  their  own  names,  and  they 
constituted  a  sort  of  shinderiy  though  not  the  true  shinden, 
which  could  in  no  case  be  bought  or  sold.  The  farmers' 
shinden  was  generally  mountainous  land,  opened  up  by 
themselves  with  the  direct  permission  of  the  dairnyo. 
Sometimes,  when  a  £Eurmer  could  not  get  this  necessary 
permission,  he  would  borrow  the  name  of  a  goshi  and 
carry  on  the  work  in  that  name,  because  (and  very  naturally) 
it  was  easier  for  a  goshi  to  get  the  permission  than  for  a 
common  fiirmer.  Sometimes  farmers  opened  up  new  lauds 
secretly,  so  as  to  escape  the  tax  ;  if  this  was  detected, 
they  were  pnnished  by  fines.  The  whole  of  the  land  owned 
by  farmers  was  not  always  contiguous.  The  plots  were 
often  in  various  places,  according  as  they  had  been 
bought  or  opened  up.  Obviously  the  relative  fertility  of 
the  soil  in  different  sections  w^ould  influence  the  clearing 
of  the  land.  In  addition  to  the  foregoing,  there  were 
mountiiinous  lands  owned  by  the  mitral  but  the  great 
mass  of  mountain  land  was  owned  by  the  daimgo 
of  the  province.  The  hard  had  large  sections 
of    country     alloted    to    them,    so    that     their     holdings 
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contained  both  lowlands  and  uplands — lands  indeed  that 
could  be  classed  as  honden,  shinden,  or  mountain  land. 
Over  these  they  held  complete  control.  From  what  has 
been  said  it  will  be  seen  that,  with  the  exception  of  the 
lands  of  karo  and  goshi^  all  the  best  land  was  under  the 
direct  control  of  the  daimyo  and  could  neither  be  bought 
nor  sold.  Only  the  less  valuable  mountain  lands 
could  be  owned  by  the  people  and  hence  only  such 
lands  were  transferable.  The  lands  of  the  daimyo  were 
all  worked  by  tenants,  and  there  was  no  distinction  made 
between  land  which  provided  the  lord's  own  rice  and  lands 
to  provide  rice  for  the  samurai.  This  of  course  does  not 
include  lands  specially  allotted  to  upper  class  samurai  for  their 
support.  Rice  that  was  destined  for  the  daimyo's  private 
table  was  grown  upon  land  that  was  set  apart  for  that  especial 
purpose. 

Considering  the  division  of  the  lands  from  another 
standpoint,  there  were  yashi/cichi  (house  lands),  which 
of  course  were  uncultivated  ;  ta  (rice  fields) ;  and  hata  or 
hatake  (up-lands),  where  wheat  and  barley  with  vegetables 
of  various  kinds  were  produced.  In  addition  to  these 
there  were  grass-lands,  not  on  the  plains,  but  on  mountains, 
where  the  people  of  the  mura  gathered  grass  for  forage 
and  for  making  manure.  These  lands  were  generally  owned 
by  the  juura.  Upon  the  mountains  there  were  hara  (waste- 
land) and  also  large  forests,  both  of  which  classes  of  land 
belonged  to  the  daimyo.  The  uncultivated  lands  were 
very  extensive  owing  to  the  extremely  mountainous 
character    of  the  country. 

The  nrablo  lands  w^ere  divided  into  districts  called 
azaiia.  The  size  of  these  azana  varied  according  to  the 
manner  and  extent  in  which  the  land  had  been  originally 
cleared  up.  They  served  no  other  purpose  than  that  of 
marking  off  and  naming  for  the  sake  of  convenience  the 
various  districts  of  the  mura.  These  names  are  often 
associated  with  the  men  who  originally  cleared  up  the  land ; 
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for  example  Torube  Honden^  or  Torube  Shinden,  The  small 
divisions  between  the  plots  of  land  were  called  aze.  These 
plots  varied  in  size  according  to  the  slope  as  leveled  for 
irrigation  purposes,  bat  none  of  them  were  large.  The 
narrow  aze  were  subject  to  change,  bat  the  broad  ones 
oonld  not  be  removed,  as  they  marked  the  larger  divisions. 
Smaller  plots  were  designated  by  their  hango  (nnmber); 
lor  example  Torube  Honden  No.  1  and  No.  2,  or  Toi-ube 
Shinden  No.  8  and  No.  4,  etc. 

MURA. 

The  mura  or  village  is  the  only  other  division  of  the 
eonntry  which  we  need  to  consider,  and  it  is  one  of  the 
most  important.     Under  the  kokushi  (that  is,  practically, 
at  least  as  late  as  Toritomo's  time),  the  following  arrange- 
ment obtsined  with  regard  to  the  mura.     One  man  cultivat- 
ed eight  ten,  and  this    was    called    ichimyo,    (one-name). 
The  amount  differed  in  different  mura;  in  some  it  was  only  5 
or  6  Ion.     Next,  five  men  were  associated  under  one  head 
man,  and  the  combination  was  called  go-myo  (five-names). 
These  five  men  were  banded  together  to  help  one  another 
in  case   of  need,  and   any   small   difficulties  which  arose 
among  them  were   settled  by  the  headman.     Ten  of  these 
ffomyOf  numbering  in  all  60  men,  were  united   under   one 
headman  and   constituted  the  gojin  myo   (fifty- aames)   or 
tMon  (one  mura).     The  headman  of  the  50  was  the  head- 
man of  the  mura,  and  had  the  general  oversight  of  its  affairs, 
settling  all  difficulties  of   importance  that   arose  therein. 
Taxes  were  rated  by  the  government  not  on  the  farmer 
directly  but  on  the  mura   as   such,    each   viura  paying  a 
certain  fixed  amount  annually  to  the  government  officials. 
If    any    man    was    unable    to    pay  his     portion  of   the 
taxes,     it    had    to    be    made     up    by      his      associates. 
It   appears   that  in    many    cases    the     headmen    of   the 
ffcjiu-myo    became   wealthy  and    influential    members    of 
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society.  Some  of  them  even  developed  into  petty  lords. 
These  men,  whenever  possible,  allied  themselves  with 
monbatsu  (men  of  good  blood)  from  the  other  provinces, 
whose  association  secured  for  them  a  dignity  not  other- 
wise obtainable,  and  thus  gave  prestige  to  families  thai 
were  originally  of  humble  origin.  In  later  times,  under 
the  Yamanouchi  regime,  the  divisions  known  as  mura 
were  territorially  of  various  sizes,  according  to  the 
population  of  the  country,  to  the  situation  of  the  lands 
n  mountains  or  plains,  or  to  previously  existing  social 
and  political  arrangements.  Some  mtira,  where  the 
populations  were  sparse,  extended  over  broad  sections  of 
iiountry  and  possessed  no  real  village  centre.  Otber  mura 
were  restricted  within  narrow  limits,  consisting  only  of 
small  collections  of  houses  together  with  the  adjacent  fields. 
In  some  the  houses  were  built  together  on  one  long  street, 
And  again  in  others  they  were  scattered  about  among  rice 
fields,  and  connected  by  mere  paths  along  the  aze.  Thus 
it  appears  that  there  was  no  fixed  rule  for  the  size  of  a  mura 
or  for  the  arrangement  of  the  houses  of  its  inhabitants. 
Thus  to  understand  the  situation  fully,  we  must  not  think  of 
the  mura  as  a  collection  of  houses  in  one  village,  but  rather 
AS  a  territorial  division  of  the  country.  The  power  of  the 
shoya  and  toshiyon  varied  iu  different  mura.  The  tfyoseikwan 
and  shUiokan  were  /tan-officials,  not  mura.  The  power  of 
these  officials  up  to  a  certain  limit  were  exercised  by  the 
ghoya.  The  head  man  of  the  mui-a  was  called  the  shoya^ 
and  was  appointed  by  the  daimyo.  This  office  was  for  life 
and  was  hereditary.  The  family  of  the  shoya  soma  was  the 
most  honored  in  the  mura.  It  seems  further  that  a  man 
was  more  honored  on  account  of  his  ancestors  than  of  the 
land  he  might  possess.  Next  to  the  shoya  were  the  toshiyoi4 
(elders);  these  were  paid  in  some  places.  There  were  also 
(fyoseikvran  kon  Imyyo  (executive  officers)  and  shihokwan 
(judges).  These  various  officials  settled  all  the  troubles 
^f  the  mura.      There  were  also  kumigasMra^  unpaid  company 
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•«hief,  who  looked  after  the  lauds  generally  tbroughont  the 
siiMra.  In  addition  to  these  there  were  (jonin-gashira  (five 
meo-chief)  having  the  oversight  of  certain  village  sub- 
^visions.  They  were,  however,  not  limited  in  their  over- 
t&f^i  to  five  men,  as  the  name  would  seem  to  imply.  The 
office  most  have  been  derived  from  the  headman  of  the 
gomyOf  in  the  time  of  the  koktishi^  the  number  five  being 
retained  in  the  name  while  the  real  sphere  of  the  office  was 
^enlarged.  There  were  no  electious  in  the  mura,  nor  was  there 
A  yoriai  (assembly);  the  [toshiyori  and  fcumigashh'a  were 
deeted ;  and  an  assembly  each  year  or  at  the  time  of  a  family 
festival,  or  there  was  a  part  rmira.  All  executive  business 
was  trausaoted  by  the  various  officers.  In  the  mura  each 
fiurmer  worked  the  land  that  he  had  rented,  but 
the  mura  as  a  whole  often  owned  mountain  lauds, 
called  kyoyazan.  The  mura  also  often  owned  so-called 
Mnden  (land  of  the  gods),  the  rice  from  which  was  either 
made  into  sake  to  be  used  on  viatsuri  occasions,  or  was 
sold  in  order  to  obtain  money  for  the  expenses  of  the 
various  maUuri,  Each  mura  had  to  pay  a  settled  amount  of 
tax  in  rice,  and  this  was  collected,  not  by  the  mura  officials, 
bat  by  the  tax  collectors  of  the  daimt/d. 

TAX  (RENT). 

The  tax  on  honden  and  shindcn  would  more  properly 
be  called  a  rent.  If  the  land  was  held  directly  from  the 
daimyo  the  rent  was  of  course  paid  to  him ;  but  in  the 
cases  of  upper  class  samurai  the  rent  was  paid  directly  to 
them,  the  daimyo  receiving  noue  of  it.  The  samurai  and 
goshio  who  owned  yaguchi  and  ryochi  paid  no  tax  to  the 
daimyo  for  these  lands.  They  received  rent  from  the 
tenants — all  of  which  they  kept  for  their  owu  use.  All 
feimers  or  keikaku  who  owned  land  paid  taxes  thereon  to 
the  daimyo.  The  tenants  occupyiug  the  land  of  a  karo  paid 
their  rent  directly  to.him,  and  he  passed  none  of  it  on  to 
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the  dcUinyo,  All  rents  were  paid  in  rice.  Even  in  certain 
places  where  water  rice  conld  not  be  produced,  an  amount 
of  rice  was  brought  in  based  on  the  amount  of  dry  land  rice 
that  could  be  produced  there,  whether  the  product  of  the  land 
was  in  fact  rice  or  not.  This  latter  was  not  true  of  all 
lands  that  could  produce  dry  land  rice,  but  only  of  some 
very  fertile  low  lands  where  there  was  a  lack  of  water* 
Thus,  though  the  rents  were  paid  in  rice,  they  were  based 
not  on  rice  as  the  actual  product,  but  on  rice  as  the  standard 
of  measurement  of  fertility.  For  example,  if  a  renter  had 
rice  land  assessed  to  produce  twenty  koku  of  rice,  he  had 
to  bring  in,  say,  three-fifths  of  that  amount  in  rice  whether 
he  produced  rice  or  something  else  on  the  land.  From 
some  of  the  very  mountainous  districts  from  which  it  was- 
difficult  to  bring  rice  the  rent  could  sometimes  be  paid  in 
money.  The  price  of  the  lands  and  the  amount  of  rent  to 
be  paid  was  determined  in  accordance  with  the  amount  of 
rice  the  land  could  produce.  If  it  was  very  good  land,  the 
rent  was  high  and  vice  versa.  Neither  the  valuation  of  the 
laud  nor  the  rent  changed  with  the  market ;  these  values, 
had  been  settled  and  oftentimes  continued  the  same  for 
many  years  aud  even  for  centuries. 

For  example,  if  a  piece  of  land  ought  by  the  estimate 
to  give  ten  koku  of  rice  in  rent,  that  amount  was  always 
required,  even  in  cases  of  partial  failure  of  crops.  If, 
however,  the  farmer's  loss  was  excessive,  the  amount  of  rent 
required  was  lessened,  in  accordance  with  the  law  of  human 
fairness.  The  amount  of  reduction  was  generally  settled  by  the 
officials  and  the  farmers  before  the  rice  was  cut.  If  no 
agreement  could  be  made  beforehand,  the  amount  of  rent 
was  decided  on  by  the  officials  after  the  harvest.  Some 
times  a  portion  of  the  crop  would  be  cut  and  threshed  out 
in  the  presence  of  officers  of  the  law  to  let  them  see 
what  the  yield  would  probably  be,  and  according  to  this  an 
average  was  struck  for  the  remainder.  The  rent  wa£^ 
never   wholly  remitted.     The  amount  of  rice  which  the 
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taunt  miiBt  pay  was  known  beforehand  by  both  parties 
to  the  oonlaract,  and  the  tenant  on  paying  the  rent  received 
Ut  receipt  for  the  same.  There  were  large  hira  (store- 
hoiues)  in  KOehi  for  the  storage  of  the  rice,  and  thither 
OD  set  dajTB  the  farmers  brooght  their  quota  on  horses 
gafly  eapnrisoned  with  blue,  red,  and  yellow  trappings,  and 
nith  tails  tied  np  in  long  and  variegated  bags.  The  amount 
ef  rent  paid  on  honden  was  on  an  average  three-fifths  of 
what  the  land  could  produce.  That  on  shinden  was 
lees,  averaging  only  two-fifths  of  the  land's  productive 
eapaeity.  The  tenants  on  the  yayuchi  of  the  samurai 
paid  ahont  four-fifths  of  the  rice  produced, — a  heavy 
rent  it  would  seem ;  and  yet  we  must  remember  that, 
besides  the  one  crop  of  rice,  vegetables  and  also  a 
crop  of  barley  or  wheat  could  be  produced  annually 
on  the  same  land,  aud  for  these  latter  no  rent  was  taken.  If 
the  government  or  samurai  cleared  up  land  for  cultivation,  the 
rent  was  determined  by  taking  the  average  of  the  crops 
raised  dnring  three  years.  Sometimes  a  tenant  woald 
undertake  to  clear  up  laud  for  cultivation  on  the  understand- 
ing that  no  rent  at  all  would  be  expected  until  after  a  certain 
number  of  years,  greater  or  smaller,  according  to  the  expcusc 
of  the  clearing.  Land  owners  coald  not  at  their  pleasure 
raise  their  rents.  If  this  were  attempted,  appeal  would  be 
made  to  the  government.  Sometimes,  however,  the  laud 
owners  combined  and  raised  rents,  and  generally  the 
government  granted  its  permission.  In  addition  to  the  tax 
on  rice  lands,  fish  sold  in  the  market  were  taxed  (as  indeed 
is  the  case  to-day).  This  tax  was  first  imposed  by 
Ch60okabe  Motochika.  The  sale  of  paper  and  of  cloth  for 
clothing  was  also  subject  to  the  imposition  of  taxes.  In  the 
j6ka  dwelling-house  lauds  were  free.  The  merchants  as  a 
ehiss  possessed  their  own  houses  and  engaged  in  trade, 
snbjeet  to  no  tax  at  all,  but,  as  elsewhere  in  Japan  in 
olden  time,  they  had  to  be  very  polite  to  the  samurai 
on  penalty  of  losing  their  heads  and  having  their  property 
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appropriated.  There  was  further  a  kind  of  tax  called 
tayaku.  It  consisted  of  compnlsory  work  upon  the 
water-courses  or  public  works  of  various  kinds  or  the- 
castle.  This  work  was  done  annually  by  those  tenants  who 
occupied  the  honden.  In  very  early  days  it  had  been 
assigned  to  the  samurai,  but  being  distasteful  to  them  their 
farmers  were  hired  to  do  it  in  their  stead, [each  man  receiving 
as  his  wage  one  sho  of  rice  per  day.  At  first  the  farmers 
were  very  glad  of  the  opportunity  to  so  add  to  their  incomes,, 
but  in  time  the  pay  became  relatively  too  small  for  the 
work  done  and  they  wished  to  withdraw  from  the  bargain, 
but  were  not  permitted  to  do  so.  As  I  have  just  remarked,, 
this  tayaku  was  connected  with  the  honden  only.  Elsewhere 
the  farmers  were  compelled  to  do  the  work  on  the  water- 
courses  without  nny  remuneration  whatever. 

INHERITANCE. 

The  general  law  of  inheritance  amongst  all  classes- 
was  that  of  primogeniture,  the  eldest  son  of  a  property 
holder  inheriting  all  at  the  father's  death.  When 
a  man  died  without  an  heir  his  land  reverted  to 
the  daimyo.  As  already  stated,  the  eldest  son  of  a  yosH 
inherited  his  father's  position  aud'property,  and  the  younger 
sons  became  heimn.  However,  if  there  were  no  sons, 
the  husband  of  the  eldest  daughter  could  as  yoshi  (adopted 
son)  inherit  both  rank  and  property.  When  a  tenant 
died,  the  continued  cultivation  of  the  land  by  his  children 
depended  on  the  circumstances  of  the  case,  or  on  the 
will  of  the  kumiyashira  if  the  land  belonged  to  a  samurai. 
However,  if  the  children  were  able  to  do  the  work  and 
pay  the  required  rent,  they  generally  remained  in 
possession. 

Sometimes,  when  the  eldest  child  was  a  daughter  and 
the  sons  turned  out  badly,  the  father  could  by  permission 
of  the    government  adopt  a  son  to  become  the  daughter's 
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husband  and  make  him  the  heir  of  his  estate.  With 
regard  to  adoption,  if  a  father  died  without  having  selected 
a  yashiy  no  one  could  be  subsequently  choseu  by  the  family 
and  possess  himself  of  the  privileges  of  adoption  and  the 
estate  eonseqnently  reverted  to  the  lord ;  but  if  a  selection 
had  been  made  before  the  father's  death,  it  could  be 
formally  ratified,  provided  permission  was  obtained  from 
the  government  before  the  burial  took  place.  After  the 
borial  permission  was  not  obtainable.  Heuce  it  sometimes 
happened  that  a  man's  dead  body  was  kept  for  eight  or  ten 
daySy  awaiting  the  government's  permission  for  the  adop- 
tion of  a  yoshi  who  had  been  selected  but  not  as  yet 
formally  installed. 

There  were  no  banks  in  Tosa,  but  riyogaeya  (money 
changers)  abounded.  Mouey  could  be  borrowed  from 
individuals,  aud  lands  and  goods  were  mortgaged  to  obtain 
it.  It  seems,  however,  that  money  was  often  borrowed 
on  the  simple  promise  to  repay,  which  was  considered 
a  sufficient  guarantee ;  for  among  samurai  if  a  man  could 
not  keep  such  a  promise  he  committed  haraldri  rather 
than  bear  the  disgrace  of  a  broken  bond. 

Trade  between  Tosa  aud  other  provinces  was  very 
limited  in  extent,  for  there  was  a  law  prohibiting  general- 
exportation,  aud  only  a  few  articles  were  allowed  to  be  sent 
abroad ;  and  even  in  these  the  trade  was  permitted  only  to  a 
chosen  few.  Similar  restrictions  conditioned  importation.  A 
few  tradesmen  in  Osaka  were  permitted  to  send  certain  articles 
that  were  needed  in  the  province,  and  that  was  all.  There- 
fore, as  was  the  case  throughout  Japan  in  pre -revolution 
days,  the  province  of  Tosa  lived  its  own  secluded  life  and 
the  more  readily  developed  a  peculiar  and  striking 
individuality, — the  traces  of  which  are  still  so  promiuent 
in  its  social  life  and  its  pohtics. 
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SUMA  MURA  FIFTY  YEARS  AGO. 


By  Miss  Hannah  M.  J^irkenhead. 


[Read  28th  April,  1S02,] 

The  Province  of  Settsu,  in  which  Suma  is  situated, 
was  ucder  the  direct  rale  of  the  Shoffun,  The  chief 
officers  were  Shoshidai,  Bxufyo  and  Daikwan,  These  were 
all  Hatamoto  when  in  Yedo.  There  was  one  Sfwshidai 
(Kyoto),  one  Butpjo  (Osaka),  but  many  Daikwan,  One  of 
the  last  bad  charge  of  HyOgo  and  Suma. 

The  Daikwan' 8  duties  were  to  gatber  rice,  to  settle 
disputes,  to  act  as  spy,  and  to  prevent  neighbouring 
Daimyos  from  combining  against  the  Tokugawa.  If  the 
Daikxcan  held  his  appointment  directly  from  the  Shogun 
the  rice  was  sent  to  Yedo  ;  if  from  Shoshidaif  to  Ky6to ; 
if  from  Bu4jy6,  to  Osaka,  or  to  a  store-house  at  Hy6go 
to  wait  till  a  sufficient  quantity  had  been  gathered  before 
sending  away. 

Suma  was  itself  a  mura,  extending  from  Myohoji  River 
oo  the  east  to  Sakai  River,  Harima,  on  the  west ;  and 
from  Tainahata  mura  on  the  north  to  the  sea  on  the  south. 
It  was  divided  into  East  and  West,  and  it  is  tliought  the 
original  mura  was  situated  in  the  middle.  There  was  a 
street  of  dwellings — a  continuation  of  the  Tokaido— with 
scattered  farms  outside. 
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land-owners. 

Yiftj  years  ago  there  were  six  great  land -owners  in 
Snma.  Mayeda  Saknjiro  and  Naoe  Tozaemon  in  the  west, 
Matsada  Gimbe,  Tomokuni  Magozaemon,  Edamitsa  Mago- 
xaemon  in  the  east,  and  Tomokuni  Zingozaemon  in  the 
north.  Mayeda  was  the  richest.  He  was  Shoya  or 
Headman,  and  was  allowed  to  wear  one  sword.  His  fame 
was  celebrated  iu  verse  as  follows  : — 

Saite  shiworete, 
Mata  saknhana  wa, 
Suma  no  Mayeda  no 
Kakitsubata.'* 

(The  flower  which,  having  opened  and  withered,  blooms 
jigain  is  the  iris  of  Mayeda  of  Suma). 
And  again : — 

'*  Snma  no  Mayeda  no 
Kakitsu  no  naka  iii 
Ayame  saku  to  wa 
Shirananda.'* 

(We  did  not  know  the  sweet-flag  would  grow  among 
Hayeda's  irises).  Mayeda  could  pass  from  the  eastern  to  the 
western  boundaries  of  Suma  without  leaving  Lis  own  land. 
The  Empress  Jingiikogo  is  said  to  have  passed  through 
Snma  on  her  way  to  Corea  (202  A.  D.),  and  to  have 
visited  his  ancestor's  house.  When  the  battle  of  Ichi-no- 
Tani,  fought  at  Suma  between  Genji  and  Koike,  is 
represented  in  drama,  this  once  famous  laud-owner  is 
always  among  the  characters  personated.  The  irises  are 
still  flourishing  in  the  ditch  in  front  of  Mayeda's  liouse, 
bat  the  old  home  has  lost  its  glory.  It  is  now  a  small 
tea-house  kept  by  the  latest  representative  of  the  once 
faononred  name. 

The  large  land-owuers  had  no  special  privileges,  but 
ifaey  were  indirectly  influential.  They  were  eligible  for 
flie  office  of  headman.     This  position  they  sometimes  got 
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by  appointment,  sometimes  by  payment.  The  headman 
was  allowed  to  build  his  hoase  in  a  special  style,  peculiar 
to  the  Shot/a.  Several  of  the  meu  who  held  this  position 
became  rich  by  catting  down  and  selling  trees  belonging  to 
the  Government,  which  had  been  placed  under  their  caroy 
and  which  the  people  were  not  permitted  to  touch.  The 
Shoi/a  claimed  annuaUy  six  koku  of  rice  from  the  villagers* 
There  were  six  or  seven  Elders  (Toshiyon),  but  they 
received  no  remuneration.  The  Shoya  and  Elders  alone 
sat  in  the  Village  Assembly  and  voted. 

The  only  inhabitants  of  the  mura  not  engaged  in 
agriculture  were  fishermen,  and  a  few  kayo-kaki  (carriers). 

Among  present  land-owners  in  Suma,  Naoe  Tdzaemon 
in  the  west,  and  Tomokuni  and  Edamitsu  in  the  east, 
claim  to  have  held  their  ground  the  longest.  Lately,  in 
East  Suma,  an  old  tombstone  was  unearthed,  with  a 
date  of  about  1,200  years  ago,  and  the  name  Tomokuni 
Tarozaemon. 

CUOPS. 

The  chief  productions  were  lice,  wheat,  and  vegetables 
of  various  kinds.  Bice  was  cultivated  from  May  to  August,, 
wheat  from  August  to  May,  on  the  same  fields — **fa'*  land» 
Beans  were  grown  in  summer,  and  daiko7i,  cabbages,  and 
other  vegetables  in  winter — on  hatake  fields. 

The  most  famous  vegetable  production  of  Suma — ^the 
meihtUsu — was  water-melon.  It  was  peculiar  in  having 
red  seeds,  the  melon  of  other  places  generally  having, 
black  ones. 

POSSESSION  OF  LAND  AND  RENT. 

Each  farmer  had  land  in  several  parts  of  the  mura^ 
and  took  new  ground  as  he  needed  it.  In  case  of  shifting,, 
ft  middleman  was  employed,  and  a  written  account  of  the 
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trauB&r  was  exchanged  by  tbe  parties  concerued.  The 
affiiir  was  reported  to  the  Shotja,  so  that  at  the  time 
of  gatbering  rice  he  might  know  what  land  each  farmer 
bad.  An  examination  was  held  for  this  purpose  every 
spring. 

The  rent  was  abont  one  kokii  five  to  for  each  tan, 
a  reduction  of  two  or  three  to  being  made  for  poor  ground. 
The  rate  of  rent  was  settled  by  arbitration,  the  people  of 
East  Soma  being  always  more  quarrelsome  than  those 
of  the  West. 

Land  could  be  leased  for  any  length  of  time.  If  a 
tenant  did  not  pay  his  rent  the  owner  coald  take  the  ground 
back,  but  this  was  a  rare  occurrence. 


TEMPLE  LANDS. 


There  were  four  temples  iu  Suma :  Genkoji,  Myokdji, 
Jdtokuji,  and  Suma-dera.  The  last  was  the  largest, 
and  owned  two  chd  of  land.  All  had  received  their 
ground  from  the  ShOgunate.  Genkdji  htid  mnoy  members, 
who  made  it  rich  with  their  offerings.  The  temple 
lands  could  not  be  taxed.  All  these  were  taken  by 
Government  at  the  Restoration  except  the  grounds  occupied 
by  temple  buildings,  which  are  still  free  of  taxation. 

Suma-dera  was  founded  by  Hideyori,  the  son  of  the 
great  Taiko  Hideyoshi.  Its  priests  had  formerly  political 
as  well  as  religious  influence,  and  were  treated  with 
great  respect  by  the  people. 

After  the  Restoration  the  farmers  gave  four  tan  of 
land  to  Jdtokuji,  and  three  tan  to  Myokoji. 

Expenses  for  repairing  the  temple  were  drawn  from 
the  central  temple  in  Yedo. 

The  lauds  were  originally  cultivated  by  priests,  but 
afterwards  by  hired  labourers. 
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The  priests  had  no  right  to  sell  or  mortgage  their 
lands,  hut  they  sometimes  did  so  unlawfully.  They  cotdd 
let  ground  to  farmers,  who  paid  for  it  at  the  usual  rate. 

TAXES. 

Before  the  Bestoratiou  taxes  wore  paid  according  to 
the  estimated  producing  power  of  tbe  land,  partly  in  money, 
but  cbiefly  in  rice.  The  Daikwan  made  an  examination 
and  then  gave  a  written  statement  of  the  amount  due  to 
the  Government.  (Appended  is  a  translation  of  one  of 
these  documents.)  The  Daikxvan  could  not  be  oppressive, 
as  he  had  to  consult  with  the  Shoi/a  and  Elders  of 
the  vmra.  In  time  of  calamity  the  Government  excused 
those  who  were  not  able  to  pny  their  taxes. 

Tbe  people  seem  to  have  been  peaceable  and  diligent, 
and  there  has  never  been  any  great  struggle  in  Suma. 

Now,  taxes  are  paid  for  the  land  itself,  at  the  rate 
of  2-J^  %  of  its  value,  without  regard  to  crops. 

RECLAIMED    LAND. 

There  was  land  without  owners  which  was  cultivated 
by  persons  who  took  the  crops  and  paid  tbe  taxes.  At 
the  Restoration  the  ground  became  the  property  of  those 
persons.  One  such  ^\Q.ce  was  TnKlci-ml-Yawa,  which  now 
belongs  partly  to  Government  and  partly  to  the  people. 

When  the  Shogunate  was  abolished,  the  extent  of  land 
allotted  to  each  person  was  changed  by  Government 
order.  This  was  formerly  settled  by  ShoyOy  who  did  it 
rather  arbitrarily. 

FENCING   AND    DRAINAGE. 

When  two  persons  wished  to  divide  their  lands  by 
fences,   each   man   made  one  on  his  own  ground,  and  a  freo 
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path,  one  shalcu  wide,  was  left  between.  Both  men  were 
afterwards  responsible  for  the  keeping  of  the  intermediate 
roadway  in  good  condition. 

Suma  has  a  dry,  sandy  soil.  Its  fields  were  formerly 
supplied  with  water  by  means  of  ponds  near  the  sea,  and 
wells  on  the  mountain  side.  When  the  ponds  or  wells  got 
out  of  order  they  were  restored  at  the  expense  of  the  Govern- 
ment. In  these  days  the  farmers  themselves  have  to 
pay  for  such  repairs. 

Near  Mayeda*s  house  is  a  famous  well  called  ^'Suga 
ido,  **  the  name  having  been  given  by  Prince  Sugawara 
Michizone.  In  winter,  the  water  of  this  well  keeps  a  cer- 
tain level,  but  in  summer  it  overflows,  and  helps  to  irrigate 
the  fields. 

The  place  where  Suma  railway  station  now  stands 
was  in  olden  days  covered  by  the  sea. 

DISASTERS. 

The  disasters  were  generally  caused  by  storms  or 
drought.     The  ones  well  remembered  are  : — 

Meiji,  16th  Year. — Drought,   which  ruined  rice  and 

vegetables. 
**     17th     **         Too  much   rain,    making    wheat 

rotten. 
**     19th     **         Storm. 
*<     22nd     <*         Drought. 
**     24th     <*         Storm. 

The  old  people  say  it  was  much  the  same  in  their 
younger  days.  The  big  storm  of  1891,  the  greatest 
duriQg  the  last  seventy  years,  did  much  damage  in  Suma, 
Government  had  to  help  the  farmers,  but  such  help  is 
unusual  now. 

lu  entering  Suma  from  the  east,  there  is  an  aqueduct 
over  which  the  river  Tenjo  runs.  Sometimes  the  mura 
is  partly  flooded  by  that  river. 
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SUCCESSION. 

The  eldest  son  of  a  family  was  generally  the  sole 
heir.  When  he  came  into  possession  it  was  customary, 
for  him  to  take  his  father's  name.  In  this  way,  the  head 
of  one  family  would  have  the  same  personal  and  surnames 
for  many  generations.  There  was  uo  law  about  succession 
except  that  it  must  be  reported  to  the  Shoya.  It  was 
not  usual  to  make  a  will. 

In  regard  to  succession,  women  had  no  rights.  When 
a  father  had  a  daughter  but  no  son,  the  property  was 
still  kept  in  the  father's  name.  If  a  son  were  adopted 
and  made  heir,  he  changed  his  name  for  that  of  his  adoptive 
father. 

If  the  eldest  son's  conduct  was  very  bad,  it  was 
not  an  uncommon  thing  for  the  second  son  to  take  his 
position. 

The  heir  had  to  pay  all  the  debts  of  his  ancestor,  no 
matter  how  small  the  inheritance  or  how  great  the  debts. 


THE    SUM  A    OF    TO-DAY. 

Land  in  Suma  is  now  rapidly  rising  in  value.  The 
place  is  only  five  mil  s  by  rail  from  Kobe,  and  is  becoming 
noted  as  a  health  resort.  Wealthy  foreigners  are  leasing 
grouud  on  the  hill  sides  or  by  the  sea,  and  building  country 
homes,  where  they  cau  enjoy  the  fresh  breezes  and  the 
sweet  scent  of  the  spruces,  and  from  where  they  can  watch 
the  sea-birds  flitting  across  the  stormy  Straits  of  Akashi, 
as  in  the  good  old  days  of  the  Tokugawa,  when  the 
people  sang : — 

"Awaji  shima 

Kay5  chidori  no 

Naku  koye  ni 

Ikuye  nezamenu 

Suma  no  sekimori," 
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(The  guards  of  the  Snma  barrier  hear  in  their  dreams 
Ihe  crieB  of  the  sea-birds  going  to  and  returning  from 
4be  Island  of  Awigi). 

NOTES. 

7a=gram  land. 

J?atal«=Tegetmble  gardens. 

iiratain«=obanged,  as  to  crops. 

8kinden=:Tieiw]j  opened  land. 

Oh)$kikaethi=^\led  ground. 

Mat$u-goki-taehi=pine  trees  and  bushes. 

Jftfj^ttM&a:=pa8ture. 

lfonAata=ap1and  fields. 

J?aeafta(ir=hill-8ide. 

Taikc-fto- ta«^'=forest  of  bamboo  and  other  trees. 

Mattu-ki-taehi=:yme  trees- 


TRANSLATION. 

The  Fixed  Taxes  of    Vnhidoshi.     For  ten  years  from 
Vshi  to  Inu.    Total  amount  1,020  koktif  6  to,  4  shn. 
Higashi  Suma  mnra, 

Yabegnn,  Settsu-nokuni, 

TA    LAND. 

lUins. 

980  koktt^  9  fo,  8  s/io,  7  go.  From  this  amount  the 
following  are  taken  out : 

103  koku,  2  to,  8  slw,  8//o,=r-:ground  taken  up  by  houses, 
Miches,  dikes  and  wells ; 

2  to,  5  shoj  6  <7o=p1aces  where  sand  is  deposited. 

Net  Amount,  827  koku,  4  to,  4  sJio,  8  go. 

lUnu. 

Amount  801  koku,  4  ^o(— the  value  of  the  land 
measnred  by  rice). 
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HONDEN. 

696  kohUy  8  to,  S  «Ao=tax. 

The  rate  is  7  shakily  i  bu,  5  ririf  2  mo  (that  is 
about  3^). 

Amount,  6,970  go^  Nennen  Shinden. 

8,700  5ro  =  tax 6.  808  r» 

Amouut,  11.  151  ^0  Mi. 

5.120 //o=tax 4.  572  r. 

Amount,  1.  182  ^o,  *<  Inu,'*  Aratame  Sbinden. 

542  /7o=tax 4.  585  r- 

Amount,  102 //o    ''Inu,  Mi.*'     Shinden. 

46  go=iB,x 4.  500  r* 

Amount,  290  go  "  Mi,  Hitsuji,  Tori,"  Shinden. 

131  //o=tax 4.  500  r* 

Amount,  416 /jro    **Mi,**    Okoshikayeshi. 

187.7o=tax 4.500  r» 

Amount,  222  go.     **  Mi,  Hitsuji,  Tori "    Shinden. 

88  <;o=tax 8.964  r. 

Amount,  1.227  go.  Last  **/,**  Matsu  gaki  tachi 
okoshikaeshi. 

123^o=tax 1.000  r. 

Amount,  3.549  ^o,   **I*'  Okoshikayeshi. 

21Sgo=iB,x 600  r. 

Amount,  1.835 ^o,  Last  ''I*'  Magusaba  okoshikaeshi. 

40//o=tax 800  n 

The  whole  amount  of  ta  land  is  607  kokuy  7  «/to= tax. 

hatake  land. 

89  koku,  7  tOf  3  go.  In  this  there  is  131  go  of  ta 
changed  into  hatake  land.  From  the  amount  the  following 
are  deducted  : — 

120  go — for  land  on  which  the  village  storehouse  stands. 

32  go — for  sand  depositsi  erosive  banks,  and  land 
broken  by  the  river. 

Net  Amount,  89  kokUy  2  to,  8  Mo,  1  go. 


( 
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Itenu, 

Amount,  70,588  go.     Honhata. 

38.516 /7o=tHX 5.4572  r. 

Amount,  2.900  //o.     Shiny^jicbi. 

1,867  ifo=tax 6.493  r. 

Amount,  520  yo.     Neunen  Shioden. 

276  ffo=t&x 5.308  r. 

Amount,  679  yo,     **  Inu/'  aratuuie  Sbinden. 

811^o=tttX  ...4.584  r. 

Amount,  1,219  yo.     **  Mi,  Hitsnji.  Tori.'*     Shindeu. 

484^o=tax ..  3.970  r. 

Amount,  152  go,     <*  Inu,  Hitbuji,"  Sbinden. 

53^o=tax 8.500  r. 

Amount,  131  yo.      **  I ''— Tbe  old  *•  ta  "  land  changed 
into  hatake, 

46  </o=tax 3.500  r. 

Amount,  247  yo.     <<  Tori  *'  Okobbikayeshi. 

842//'>=tax 3.500  r. 

Amount,  2,555  yo,     <*  Tori,  U,"  Okosbikayeshi. 

824  ^o=tax.... 3.225  r. 

Amount,  827  yo.     '*  Mi  *'  Okoshikuyeshi. 

105  |/«=tax 3.217  r. 

Amount,  8,110  yo.     **  Tori  '*  Okoshikayeshi. 

933^o=tax 3.000r. 

Amount,  1,895  yo,     **  Uma'*  Okoshikayeshi. 

474  //o=tax 2.500  r. 

Amount,  ISl  yo.     Last  '*!**  Hatakata  okoshikayeshi. 

36/7o=tax    2.000  r. 

Amount,  610  yo.     Last    <<  I "    Take   kotachi   okoshi- 
kayeshi. 

61//o=tax   1.000  r. 

Amount,   2,822  yo.     Last    *'I*'    Magusaba     okoshi- 
kayeshi. 

85^o=tax   3.000  r. 

The  whole  amount  of  hatake  land  is  44  kokUy  4  tOj  3  yo= 
tax. 
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The  tax  on  the  best  land  is  651.478  (jo. 
Amount  3  koku,  4  to,  6  sho,  6  //o,  all  Shiuden,  in  the 
same  mura.     From  this  886  go  is  deducted  as  allowunce  for 
laud  broken  by  river  and  for    sand  deposits.     Remaining 
amount  8,180  go. 
Items, 

Amoiiut  2,566  go  Hunbata. 

642//o=tax 2.502  r. 

Amount  222  go.    Last  <  I  *  Matsuki  tachi  okoshikayeshi. 

22//(>---tax 1.000  r. 

Amount  842  go.     Okoshikayeshi. 

20  go-  tiix 586  r. 

Whole  amount  of  taxes=684  go,     *  Ta  *  land.  Shinden 
of  same  mura. 

Amount  885  go, 

4:50  go^iax 6.389  r. 

Total  amount  of  taxes  for  Shinden,  1,134  go. 
The   total  amount   of   taxes   in   rice    is   652,607    go, 
612,490  ffo  is  to  be  paid  in  silver ;   490,108  go  is  to  be  paid 
in  rice.     Besides  these  there  are  : — 
88  mommey  5  bu,  silver 
The  Government  forest  grass  tax ; 

615  go,  rice. 
Expenses  for  lodging  of  post  horses  ; 

2050  ijo,  rice. 
Expenses  for  nobles'  *kago*  bearers  ; 
153  moinnu,  7  hn^  4  Ww,  silver. 
Expenses  for  Government  store-houses. 

FORESTS. — FIVE    PLACES. 

« 

The  area  of  land  is  74  r/to,  9  taUy  7  sf,  14  Im, 
Total  Rice — 655,272///; — Silver,  192  mo}inne,  2  hu,  4  rin. 
The   above  being  fixed,   the  farmers  and  tenants  must 
meet  and  pay  th^ir  taxes  before  the  15th  of  December. 
(Signed)  Ishibara  ShiozaburO.  {Daikivan). 
October,  9th  year  ot  Kansei. 


ASUTIC  SOCIETY  OF  JAPAN. 


MINUTES  OF  MEETINGS. 

Meeting  of  October  2l8t,  1891. 

A  General  Meeting  of  the  Asiatic  Society  of  Japan  wan  held  on 
Wednesday,  October  21,  1891,  in  the  hall  at  No.  17,  Tsukiji,  at  4 
p.m..  Rev.  G.  W.  Knox,  D.D.,  Vice-President,  in  the  Chair. 

The  Minutes  of  the  last  meeting  were  taken  as  read. 

It  was  announced  that  three  new  members  had  been  elected, — 
Mr.  Harold  G.  Parlett,  Rev.  W.  I.  Lawrance,  and  Mr.  M.  de 
Bun  sen. 

The  Corresponding  Secretary  informed  members  that  the  Rules 
of  the  Society  up  to  date  had  been  printed,  and  copies  could  be 
had  on  application. 

Thereafter  several  papers  contributed  by  Dr.  Joseph  Edkins  of 
Shanghai  were  read  by  Mr.  Dixon.  They  were  three  in  number, 
and  entitled  as  follows :  *'  Proofs  tliat  the  Japanese  Language 
belongs  to  the  Ural  Altaic  Stem,  and  is  more  distantly  related  to 
European  tongues  ;"  *•  Pott's  view  of  the  Genealogical  Relationship 
of  the  Japanese,"  and  *•  Ancient  Chinese  Civilization." 

A  short  discussion  followed.  Mr.  Dixon  remarked  that  in  the 
edition  of  Chamber's  Encyclopa-dia  now  appearing,  an  article  from 
the  pen  of  Dr.  Legge  did  not  concede  that  the  existence  of  Parsian 
elementi  in  Chinese  Civilization  had  been  proved. 

The  Chairman  remarked  that  Chinese  elements  v.cro  to  be 
traced  in  the  Kojiki.  Although  he  would  not  venture  into  Dr. 
Edkin's  own  field  of  roots,  still  he  thought  that  many  of  the 
conclusions  were  a  little  fanciful.  About  the  astronomical  argu- 
ment, it  counted  for  much  less  than  might  appear  on  the  surface. 
The  evidence  depended  on  a  special  rendering  of  an  obscure  and 
highly  rhetorical  passage  in  the  Shu  Kien,  a  work  not  written  by 
a  contemporaneous  author.  The  interpretation  of  the  text  might 
well  be  questioned. 
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Dr.  Divers  endorsed  the  Chairman's  remarks.  The  whole  qaes- 
tion  seemed  to  be  begged  by  the  author  of  the  paper.  Mr.  Droppers, 
taking  up  the  references  to  the  death  of  retainers  and  to  Herbert 
Spencer,  contended  that  Dr.  Edkin's  had  proved  nothing.  The 
custom  of  retainers  immolating  themselves  at  their  chief's  grave 
was  found  even  among  the  hill  tribes  of  Africa.  Its  presence  in 
China  was  as  little  significant  as  its  absence  would  have  been,  for 
the  custom  was  wide-spread.  Herbert  Spencer's  explanation,  that 
the  retainers  thought  it  only  right  to  follow  their  chief  into  the 
Spirit  land,  seemed  quite  a  good  one ;  there  was  no  need  of  postu- 
lating a  Persian  origin. 

The  Chairman  expressed  the  thanks  of  the  Society  to  the  author 
for  his  interesting  papers,  after  which  the  meeting  adjourned. 


Meeting  of  January  20th,  1892. 

A  General  Meeting  of  the  Society  was  held  in  the  Hall,  No.  17, 
Tsukiji,  Tokyo,  on  January  the  20th,  1892,  at  4  p.m.,  the  Vice-Presi- 
dent, Rev.  G.  W.  Knox,  D.D.,  in  the  chair. 

The  Minutes  of  the  last  meeting  were  taken  as  read. 

It  was  announced  that  the  name  of  N.  J.  Hannen,  Esq.,  for 
long  President  of  the  Society,  had  been  added  to  the  list  of  hono- 
rary members.  Two  ordinary  members,  Mr.  R.  de  13.  Layard,  and 
Mr.  F.  J.  Norman,  and  one  life  member,  Mr,  C.  W.  Low,  M,B.,  had 
also  been  elected. 

It  was  also  announced  that  the  President,  B.  H.  Chamberlain, 
Esq.,  who  had  just  left  for  Europe  on  a  year's  visit,  had  previously 
placed  his  resignation  in  the  hands  of  the  Council.  This  resignation, 
however,  the  Council  had  decided  not  to  accept,  as  they  hoped  so 
soon  to  welcome  their  President  back  again  to  Japan.  This  being 
all  the  business,  the  Vice-President  vacated  the  chair,  and  J.  M. 
Dixon,  Esq.,  was  called  to  fill  it. 

Dr.  Geo.  W.  Knox  then  read  extracts  from  a  lengthy  and 
valuable  paper  entitled  '*A  Japanese  Philosopher." 

Dr.  Knox  also  read  a  series  of  extracts  from  the  Surugadai 
Miscellany,  having  apologized  for  the  bald  style  of  the  translation, 
which  does  but  scant  justice  to  the  musical  flow  of  the  original. 

The  translation  now  offered  set  forth  the  philosophy  and  religion, 
the  ethics  and  politics,  both  theoretical  and  applied,  and  the  copious 
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historical  illiistraiions  of  this  treatise.  Other  matter,  as  literary 
eritioimiiB,  discossions  on  poetry,  and  mere  ornaments  of  Japanese 
style,  had  been  eliminated. 

Mr.  DnON  expressed  the  greatest  satisfaction  with  the  paper 
which  Dr.  Knox  had  presented  to  the  Society.  The  introduction 
presented  in  a  clear  cat  and  systematic  form  the  salient  points  of 
the  phUosophioal  history  of  Japan,  regarding  which  our  ideas  were 
apt  to  be  a  little  hazy.  Among  the  literary  men  of  the  Tokugawa 
period  Muro  Kynso  held  a  prominent  place,  and  is  mentioned 
with  Hayashi  Bazan,  Ogia  Sorai,  and  Arai  Hakuseki.  A  few  days 
ago  Mr.  Dixon  was  successful  in  finding  his  tomb.  On  the  north- 
em  slope  of  the  hill  upon  which  the  Ookokuji  Temple  stands, 
and  close  to  the  paling  of  the  Imperial  Cemetery  in  Otsukamura, 
Koishikawa,  Is  situated  a  plot  of  ground  known  as  Ju$lia  Suteba — 
"  The  Place  for  casting  away  Chinese  Scholars."  The  broad 
highway  recently  engineered  to  the  new  convict  prison  beyond, 
leads  very  close  to  the  pathway  conducting  to  this  humble  burying 
ground.  Kyaso*s  tomb  will  be  found  on  the  extreme  right,  a  simple 
stone  pillar,  about  three  feet  high,  of  nearly  square  section,  perhaps 
nine  inches  by  eight.  His  wife's  tomb,  still  more  unassuming, 
rises  on  the  left  side  of  the  husband's.  She  died  in  the  4th  year 
of  Horeki.  Mr.  Dixon  hoped  at  the  next  meeting  to  be  able  to 
famish  members  with  a  photograph  of  the  spot. 

The  meeting  then  adjourned. 


Meeting  of  February  10th,  1892. 

A  General  Meeting  of  the  Society  was  held  at  its  rooms,  No.  17, 
Tsakiji,  on  February  lOth,  1892,  at  4  p.m.,  the  Vice-President,  Rev. 
Qeo.  Wm.  Knox,  D.D.,  occupying  the  chair. 

The  minutes  of  the  last  meeting  were  taken  as  read. 
The  resignation  as  a  Councillor  of  the  Society  of  the  Be  v.  Jas. 
£».    Amerman  was  announced,  and  reference  was  made  to  his  former 
v^tlnable  service,  as  President,  and  the  great  regret  which  the  Society 
^1^  at  his  departure. 

It  was  also  announced  that  Dr.  F.  B.  Stephenson,  of  the  U.  S.  S. 
^«KHoit,  and  Bev.  J.  H.  De  Forest,  of  Sendai,  had  joined  the 
Society. 
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Some  photographic  prints  of  the  grave  of  Kyuso,  the  **  Japanese 
Philosopher,"  referred  to  at  the  last  meeting,  were  handed  about 
for  inspection  by  those  present. 

Before  proceeding  to  the  paper  of  the  day,  Professor  Dixon 
asked  leave  to  add  a  note  to  his  last  contribution  to  the  Society, 
**  On  the  Habits  of  the  Blind  in  Japan."  One  method  of  teaching 
the  blind  the  written  characters  is  worthy  of  notice.  The  figures  are 
traced  by  the  forefingers  of  the  teacher  on  the  back  of  his  pupil, 
who  is  thus  enabled  to  reproduce  them  again. 

Professor  Dixon  then  read  a  paper  entitled,  **  Chomei  and 
Wordsworth :  A  Literary  Parallel." 

The  CuAiiiMAN  thanked  the  reader  of  the  paper  for  the  interest- 
ing article  with  which  he  had  furnished  the  meeting,  and  went  on  to 
speak  of  the  great  difficulty  of  comparing  Western  and  Eastern 
literature.  To  the  Chinese  much  of  our  Western  literature  seemed 
crude  and  unfinished.  The  Eastern  attitude  towards  things  was 
wholly  different  from  ours,  and  the  longer  one  resided  there,  the 
greater  was  one  struck  by  the  radical  divergence.  Nature  to  them 
was  a  kaleidoscope, — a  series  of  change  without  rest.  Chomei  had 
been  criticized  severely  by  late  authors  of  the  Confucian  school  as  a 
mere  oBsthete,  in  whose  teaching  righteousness  and  benevolence  were 
absent.  His  attitude  towards  nature  was  certainly  a  very  contracted 
one.  This  might  be  said  of  Japanese  literature  generally ;  it  circled 
round  a  few  well  threshed  subjects.  Take  them  away  and  nothing 
remained.  For  example,  the  moon  was  often  referred  to  as  a  type 
of  the  transient  in  life,  and  the  speaker  quoted  a  poem  to  that  effect. 
But  what  about  the  stars  ?  He  remembered  no  reference  whatever  to 
them.  Possibly  it  might  be  that  astronomy  was  avoided  as  its  study, 
according  to  one  writer,  was  always  marked  by  an  increase  of  wicked- 
ness. Wordsworth's  feeling  towards  nature,  and  to  man  as  a  solitary, 
was  wonderfully  different  from  that  of  Chomoi.  Dr.  Knox  quoted 
a  passage  from  the  Exjursion  to  illustrate  this  point. 

Professor  Tison  had  beou  struck  by  the  indifferentism  expressed 
in  the  paper.  It  reminded  him  of  the  English  poet  mentioned  by 
Emorsj:!  wiioso  teaching  amounted  to  this — that  nothing  really 
mittere.l  very  maoh.  Tnere  axjpjJired  alsj  much  that  reminded 
him  of  llousseau. 

Ml*.  D;xox  said  that  Rous^sau's  teaching  really  was  in  singularly 
close  sympathy  with  Japanese  life. 

Tile  Xjto  on  D/.  Kaox's  pj.p3r  announcel   on   the   postal   cards 
was  held  Over  till  another  mooting,  owiug  tj   its   uaoxpected   length 
and  importance. 

The  meeting  then  adjourned. 
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Meeting  of  March  9th,  1892. 

A  Oaneral  Meeting  of  the  Asiatic  Society  of  Japan  wa=i  held  in 
the  RDoms,  No.  17,  Tsukiji,  on  Wednesday  the  9th  of  March,  1892, 
at  4  p.m.,  the  Vice-President,  Rav.  Gaorge  Wm.  Knox,  D.D.,  occupy- 
ing the  Chair. 

The  Minat'33  of  the  last  Meeting  W3re  taken  as  read. 

It  WAS  announced  that  M.  N.  Wyokoflf,  Es  i-,  had  been  appointed 
Treasurer  in  room  of  Dr.  J.  N.  Seymour,  rosignod,  and  that  Professor 
Milne  had  been  elected  a  Councillor  to  llll  the  vacancy  caused  by 
Dr.  Am?rman*s  departure. 

Th3  Corresponding  Secretary  also  inform  3d  the  Meating  that  the 
President,  B.  H.  C'aambarlain.  E^q.,  and  F.  V.  Dickins,  Esq.,  had 
been  nominated  as  delegat3s  to  the  Ninth  International  Congress  of 
Orientalists,  to  be  held  in  London  in  the  autumn  of  the  current  year. 

Rov.  D.  C.  Gbkenb,  D.  D.,  was  tlien  called  to  the  C'lair  to 
enable  the  Vice-President  to  read  the  litarary  contributions  of 
the  day. 

The  first  pipsr  was  a  '*  Note  on  Japanese  Schools  of  Philosophy  " 
by  Pi-ofessDr  T.  H.igi,  of  the  Imp3rial  Uaiver^ity,  which  was  read 
by  Dr.  Knox.  Tliis  vrnki  foUowad  by  "Comment  on  the  foregoing 
note,"  and  a  pap^r  on  "  Ki,  Ri  and  Ten,"  by  Dr.  Knox. 

Prof.  IxouYE,  of  the  Imparial  University,  took  part  in  the 
discussion  which  followed. 

Df.  Divers  addressed  the  meeting,  not  as  an  ontologist,  for  he  had 
no  special  knowledge  of  these  subjects.  He  represented  his  colleague, 
Mr.  Higi,  to  whom  the  Society  was  greatly  indebted.  Mr.  Haga 
had  studied  these  subjects  with  z^al  soma  years  ago,  merely  as  an 
ftm^itaur,  and  Dr.  Divers  had  with  difficulty  prevailed  upon  him  to 
foUow  up  with  a  reasoned  out  discussion  a  chance  critical  remark 
be  had  happened  to  make. 

As  to  two  books,  which  had  been  shown,  with  elaborate  figures 
representing  existence  in  all  its  phases — a  complete  system  of 
natural  philosophy, — Dr.  Divers  suspacted  that  Dr.  Knox  had  read 
the  ideas  of  modern  philosophy  into  these  ancient  writings  ;  they 
seemed  to  him  mystical  rather  than  philosophical.  He  admired  the 
way  in  which  the  Japmese,  in  philo-^opby  as  in  other  departments, 
had  borrowed  only  to  improve.  Jinsai  appaared  to  him  far  ahead  of 
Shoshi — he  only  spoke  as  an  outsider,  however. 

Rev.  HuoH  Waddell  protested  against  the  flippant  manner  in 
which  the  audience  had  treated  the  circles  and  diagrams,  illustrative 
of  existence  which  had  been  shown  to  them.  Surely  it  was  a  good 
thing  that  men  in  the  Far  East  should  busy  themselves  over  these 
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things.  A  circle  was  a  very  good  emblem  of  infinity.  For  him  the 
Teishu  school  seemed  to  be  closely  allied  with  the  idea  of  the  Stoics 
to  be  pantheistic,  to  recognize  a  God  in  nature,  animating  nature ; 
active  but  not  extraneous. 

Dr.  Divers  expressed  his  pleasure  that  Mr.  Waddell  had  at  length 
been  drawn  to  express  himself  on  these  subjects.  The  Society  had 
long  been  waiting  for  a  philosophical  contribution  from  his  capable 
hand.  Dr.  Divers  also  expressed  his  surprise  at  the  opinion  Ohashi 
had  formed  of  foreigners,  as  if  they  were  all  scientific  men. 

The  meeting  then  adjourned. 


Meeting  of  April  27th,  1892 

A  General  Meeting  of  the  Society  was  held  at  the  Rooms,  17, 
Tsukiji,  on  the  27th  April,  1892,  the  Vice-President,  Rev.  Geo. 
Wm.  Knox,  D.D.,  occupying  the  chair. 

The  minutes  of  the  last  meeting  were  taken  as  read. 

There  was  a  very  full  attendance.  It  was  announced  that  the 
Rev.  L.  Hyde  had  been  elected  an  ordinary  member  of  the  Society. 

A  paper  by  the  Rev.  Jno.  Batchelor,  entitled    '•  Specimens  of 

Ainu   Folk-Lore,"   was   read   by   the   Corresponding   Secretary.     It 

contained  several  legends,  the  sequels  of  others  already  printed  by 

the  Society  in  Vols.  XVI.  and  XVIII.,  of  which  the  original  Ainu  was 
given. 

Mr.  Milne  spoke  of  the  value  of  folk-lore  stories,  however 
childish  in  themselves  they  might  be,  as  helping  us  to  trace  the 
race  affinities  of  a  people.  He  was  sure  the  Ainus  had  some  connec« 
tion  with  extinct  races  in  eastern  Europe. 

Mr.  DixoN  remarked  that  he  was  struck  with  a  certain  incohe- 
rence in  the  legends,  an  absence  of  picturesqueness,  and  of 
clearness,  which  mide  him  a  little  suspicious  of  their  value.  He  was 
not  quite  sure  that  the  Ainu  who  had  related  them  was  not  drawing 
upon  a  not  over-fertile  imagination. 

The  next  paper,  contributed  by  the  Rev.  R.  B  Grtxnan,  was 
read  by  Mr.  Wigmore.  It  was  entitled  "  Feudal  Land  Tenure  in  Tosa," 

Dr.  Knox  spoke  of  Tosa  as  a  district  in  which  he  happened  to 
have  a  special  interest.  It  was  a  country  studded  with  the  ruins  of 
castles,  for  the  people  in  the  earlier  feudal  times  had  never  owned  the 
sway  of  any  great  lord  and  had  developed  considerable  independence  of 
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manner  and  character.  They  prided  themselves  on  their  frankness 
and  oonrage.  These  qualities  might  result  from  the  constant  fighting 
in  which  even  farmers  engaged;  and  also  the  fact  that  many 
bold  warriors  had  been  driven  from  the  mainland  to  seek  a  shelter 
in  tiie  inviolable  recesses  of  the  Shikokn  mountains.  Speaking 
of  land-tenure,  he  understood  that  the  rikoaaku  were  perpetual 
tenants  who  had  a  right  to  all  their  improvements,  and  who  at  the 
Restoration  became  complete  owners.  Another  system  of  holding 
was  where  the  upper  three  feet  of  the  soil  was  granted  by  samurai 
landlords  to  tenants  who  had  brought  the  land  under  cultivation ; 
Hm  landlord  merely  gained  in  social  rank  and  importance  and 
not  monetarily.  The  Tosa  farmers  were  as  a  rule  neither  large 
nor  small. 

Mr.  WioMORE,  in  referring  to  the  groups  of  five,  ten  of  which 
made  up  a  village  guild,  stated  that  this  was  a  very  old  di\'ision 
dating  back  at  least  to  the  5th  or  6th  centuries.  He  then  criticized 
the  use  of  the  word  **  rent "  as  applied  to  the  annual  contribution  in 
rioe.  Economically  the  use  of  the  term  might  be  defended,  but 
legally  their  payment  was  a  tax,  as  most  of  the  proceeds  went 
directly  to  the  expenses  of  Government. 

Mr.  KiBBT  spoke  of  the  division  population  into  groups  of  five  as 
dating  from  the  time  of  Mencius,  in  whose  works  such  a  disposition 
was  to  be  found. 

Dr.  Knox,  referring  to  a  remark  in  the  paper,  mentioned  one 
method  by  which  hapless  merchants  could  defend  themselves  against 
the  otherwise  complete  tyranny  of  the  samurai.  If  they  spat  on  a 
tamurai  he  had  to  commit  harakiri  forthwith. 

Portions  of  a  paper  by  Miss  Helen  Birkenhead,  entitled  "  Suma 
Mura  Fifty  Years  Ago,"  were  read. 

The  Chairman  thanked  the  authors  in  the  name  of  the  Society 
for  their  interesting  contributions.    The  meeting  then  adjourned. 


ANNUAL  MEETING. 


The  Annual  General  Meeting  of  the  Society  was  held  in  the 
Booms,  17,  Tsukiji,  on  Wednesday,  8th  June,  at  4  p.m.  The  Vice- 
President,  Rev.  G.  W.  Knox,  D.D.,  occupied  the  chair. 


XU  ANNUAL    MEETING. 

The  minutes  of  the  last  meeting  were  taken  as  read. 

It  was  announced  that  Dr.  L.  Eiese  and  Mr.  G.  Hohnes  had  been 
elected  resident  members,  and  Dr.  Argyll  Robertson  a  life  member. 

Professor  Milne  gave  notice  of  a  motion  to  amend  Article 
VI  of  the  Constitution  so  as  to  have  150  as  a  commutation  fee 
for  resident  members,  to  be  decreased  12.50  yearly  for  every 
subscription  paid.  Thus  a  subscriber  would  cease  to  pay  in 
20  years. 

The  Chairman  asked  Prof.  Milne  to  reduce  his  amendment 
as  proxwsed  to  writing,  which  was  done  in  the  following  terms : 

"  Any  person  joining  the  Society  can  become  a  life  member 
by  the  payment  of  350,  or  any  person  already  a  member  can 
become  a  life  member  by  the  payment  of  $50  less  $2.50  for  each 
year  in  which  be  has  been  an  ordinary  member." 

Trie  following  reports  were  read  and  approved  of. 

REPORT  OF  THK  COUNCIL  OF  THE  ASIATIC  SOCIETY  FOR 
THE  SESSION,  OCTOBER,  1891-JUNE,  1892. 

The  Council  has  every  reason  to  congratulate  the  Society  on 
a  successful  year  of  work.  The  permanent  housing  of  the  Library 
at  No.  17,  Tsukiji,  where  are  provided  convenient  rooms  for  the 
Meetings  of  Council  and  the  General  Meetings,  has  proved  an 
eminently  suitable  arrangement. 

The  number  of  General  Meetings  has  been  fewer  than  usual,  but 
this  is  not  accompanied  by  any  diminution  in  the  material  printed 
by  the  Society.  General  Meetings  were  held  in  October,  January, 
February,  March,  April,  and  June — six  in  all.  Dr.  Edkins's  papers 
on  philology  read  in  October  were  unfortunately  lost  by  the 
Corresponding  Secretary  on  the  way  home  from  the  meeting  in 
Tsukiji,  and  have  never  been  recovered.  It  will  be  impossible 
to  replace  them,  but  the  author  has  kindly  promised  fresh  contriba- 
tions.  The  efforts  of  the  Society's  Committee  on  Ethnography 
have  not  proved  fruitless,  two  at  least  of  this  year's  papers  being 
directly  due  to  its  inquiries.  The  Committee  on  the  Tokugawa 
Laws,  which  owes  almost  everything  to  the  active  enthusiasm  of 
Professor  Wigmore,  has  already  furnished  the  Society  with  voluminouB 
matter,  to  be  printed  as  a  Supplement  to  the  current  volume.  The 
Volume  with  its  Supplement  will  contain  more  matter  than  the 
Society  has  ever  yet  printed  in  one  year. 

At  the  beginning  of  the  session  the  Council  resolved  to  entrust 
its  printing  to  the  Yokohama  firm  which  for  many  years  wag 
identified  with  the  Society. 


ANNUAL   MEETING.  XIU 

Owing  to  the  increase  in  the  number  of  Societies  on  the  List 
-of  Exchanges,  it  was  thought  best  to  discontinue  exchauKing  with 
several  of  them  whose  work  hardly  lay  within  the  sphere  of  our 
interests  and  work.  A  comparison  of  this  year's  list  with  last 
yearns  (as  found  in  Appendix  B)  will  show  what  are  the  omissions. 

The  Society  is  represented  at  the  Ninth  International  Conpress 
of  Orientalists,  which  will  hold  its  sittings  in  London,  in  the  autumn 
of  this  year,  by  its  President,  B.  H.  Chamberlain,  Esq.,  and  by  F. 
Y.  Dickins,  Esq. 

New  members  continue  to  be  added  to  the  roll  of  the  Society. 
Daring  the  past  year  nine  resident  and  three  non-resident  members 
were  elected.  The  Society  conferred  Honorary  membership  on  its 
late  President,  N.  J.  Hannen,  Esq. 

The  Treasurer's  statement  continues  to  show  a  satisfactory 
balance  in  our  favour.  This  will,  however,  be  materially  lessened 
by  the  heavy  printing  expenses  connected  with  the  issue  of  the 
Supplement  to  the  current  balance. 

Daring  the  current  year  the  Society  lost  by  death  one  of  its 
oldest  members,  the  Bev.  James  Summers,  who  for  several  years 
held  important  offices,  and  was  ever  zealous  in  the  Society's  interests. 
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LIST  OP  PAPERS  RBAD    BEFORE   THE   SOCIETY   DURING 
THE  SESSION    1891-1892. 

"Proof  that  the  Japanese  Languge  belongs  to  the  Ural-Altaic 
stem,  and  is  more  distantly  related  to  European  tongues,"  by 
Bev.  J.  B.  Edkins,  D.  D.,  Shanghai. 

"Pott*s  View  of  the  Genealogical  Relationship  of  Japanese,"  by 
the  same  author. 

"A  Japanese  Philosopher,"  by  Rev.  Geo.  Wm.  Knox.  D.  D. 

"Chomei  and  Wordsworth:  a  Literary  Parallel,"  by  J.  M. 
Dixon,  Esq. 

•*  A  Note  on  Japanese  Schools  of  Philosophy,"  by  T.  Haga,  Esq. 

•*A  Comment  on  Shushi's  Philosophy,"  by  Rev.  Geo.  Wm. 
Knox,  D.  D. 

Ki,  Ri  and  Ten,"  by  Rev.  Gev.  Wm.  Knox,  D.  D. 
Specimens  of  Ainn  Folk  Lore,"  by  Rev.  Jno.  Batchelor. 
Something  more  about  Shushi's  Philosophy,"  by  T.  Haga, 
Esq. 
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"  Feudal  Land  Tenure  in  Tosa,"  by  Rev.  R.  B.  Grinnan. 
*'  Suma-mura  Fifty  Tears  Ago,"  by  Miss  H.  M.  Birkenhead. 
**  On  Japanese  Swords,"  by  J.  M.  Dixon,  Esq. 
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Appendix  B. 

List  of  Exchanges. 

Academy  of  Natural  Sciences,  Philadelphia ;  Proceedings. 

„        „  Sciences  of;Finland  (Acta  Societatis  Scientiarum  Finnic»)» 
Agricultural  and  Horticultural  Society  of  India ;   Journal. 
American  Association  for  the  Advancement  of  Science. 

Geographical  Society,  New  York  ;  Bulletin  and  Journal. 
Oriental  Society,  New  Haven  ;  Journal. 
Philolo^'ical  Association,  Boston ;  Transactions  and  JoarnaL 
Philosophical  Society,  Philadelphia ;  Proceedings. 
Annalen  des  K.  K.  Natur  Hist.  Hofmuseum,  Wien. 
Anthropological  Institute  of  Great  Britain  and  Ireland. 
Anthropologische  Gesellschaft  in  Wien  ;  Mittheilungen. 
Asiatic  Society  of  Bengal ;  Journal  and  Proceedings. 
Australian  Association  for  the  Advancement  of  Science. 

„         Museum,  Sydney. 
Bataviasch  Genoot^chap;  Notulen.  Tidjschrift.  Verhandlungen. 
Boston  Society  of  Natural  History;  Proceedings. 
Bureau  of  Ethnology,  Annual  Reports ;  Washington. 

„         ,,  Education,  Circulars  of  Information;  Washington. 
California  Academy  of  Sciences. 

„         State  Mining  Bureau  ;  Report. 
Canadian  Institute,  Toronto ;  Proceedings  and  Reports. 
China  Review ;  Hongkong. 
Chinese  Recorder ;  Shanghai. 

Cochinchinc  Fran^aise,  Excursions  et  Reconnaisances,  Saigon. 
Cosmos ;  di  Guido  Cora,  Turin. 
Deutsche     Gesellschaft     fur     Natur   -und    Volkerkunde   OstasienSt 

Tokyo  :  Mittheilungen. 
Geological  Survey  of  India ;  Records. 
Geographical  and  Natural  History  Survey  of  Canada. 
Handelsmuseum,  Wien. 
Harvard  University,     Museum  of  Comparative    Zoology;    Bnlletin, 

Papers,  etc. 
Imperial  Observatory,  Rio  Janeiro. 
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Imperial  Bossian  Geographical  Society ;  Bulletin  and  Beports. 

„        Society  of  the  Friends  of  Natural  Science  (Moscow),  Section 
of  Anthropology  and  Ethnography ;  Transactions. 
Imperial  University  of  Japan,  College  of  Science ;  Journal. 
Japan  Weekly  Mail,  Yokohama. 
Johns  Hopkins  University  Publications,  Baltimore. 
Journal  Asiatique,  Paris. 
Kalserliche  Leopoldinische    Carolinische    Deutsche   Akademie   der 

Naturforscher ;  Verhandlungen,  Nova  Acta. 
Mos^  Guimet,  Lyons,  Annales  et  Bevue,  etc. 
Oesterreichisohe  Monatsschrift  fur  den  Orient. 
Observatorio  Astronomico  Nacional  de  Tacubaya,  Anuario  Mexico. 

ff  Meteorologico,  Monte  Video. 

Omithologischer  Yerein  in  Wien,  Mittheilungen. 
Boyal  Asiatic  Society  of  Great  Britain ;  Journal,  etc. 

Bombay  Branch ;  Journal. 
Ceylon  Branch  ;  Journal  and  Proceedings. 
„        „  „        China  Branch ;  Journal. 

„        „  „        Straits  Branch ;  Journal. 

„    Dublin  Society,  Scientific  Transactions. 
„     Geographical  Society ;  Proceedings. 
„  „  „         New  South  Wales  Branch. 

y,     Society,  London ;  Proceedings. 
„  „      of  Edinburgh ;  Proceedings. 

„  „      New  South  Wales. 

„  ,,      Tasmania. 

„  „      of  Queensland. 

SaismDlogical  Society  of  Japan ;  Transactions. 
Smithsonian  Institute,  Washington  D.C. ;  Beports,  etc. 
Sociedad  Geogr4fica  de  Madrid;  Boletin. 

,t        d3  Gdographia  de  Lisboa,  Boletin,  Lisbon. 
Boci^t^  Acad^mique  Indo-Chinoise,  Saigon. 

„      de  G^graphie;    Bulletin  et  Compte    Bendu  des   S^ancesr 
Paris. 

des  Etudes  Japonaises,  Chinoises,  etc.,  Saigon. 

d' Anthropologic  de  Paris ;  Bulletins  et  M^moires. 

d'Ethnographie,  Bulletin,  Paris. 
Soci6t6  Neuchateloise  de  Geographic,  Bulletin,  Neuchatel. 
Sydney,  Council  of  Education,  Beport. 
University  of  Toronto. 
United  States  Geological  Survey. 

„  „     Department  of  Agriculture. 
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Verein  fiir  Erdkunde,  Leipzig :  Mittheilungen. 

Zeitschrift  der  Deutschen    Morgenlandischen  Gesellschaft,  Leipzig. 
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AsuTic  Society's  Accounts  for  the  Year  ending  May  31st,  1892. 

Dr. 

To  the  Hakubunsha,  for  printing 9    555.215 

To  Postage  and  Stationery  . .     25.955 

To  Insurance  on  Library  and  Transactions 32.500 

To  Rent  of  No.  17,  Tsukiji 100.000 

To  Illustrations  for  Transactions       24.500 

To  Librarian,  for  removing  library ;  books  and  postage  .  62.540 
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M.  N.  Wyckofp,  Hon.  Treasurer. 


Audited  and  found  correct. 


W.  Jno.  Whitk,     (Auditors. 

BiCHARD    J.    EiRBY,  ' 


Mr.  Droppers  spoke  regarding  the  item  allowed  for  translation 
work,  and  hoped  such  payments  would  in  future  be  sanctioned  by  the 
Council  according  to  some  fixed  rule  or  principle.  It  seemed  to 
him  that  abuses  might  result  from  the  present  system.  Professor 
Milne,  Dr.  Divers,  and  Professor  Liscomb  also  spoke  as  to  the  same 
matter. 


ANNUAL   MEETING. 
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The  following  officers  were  elected  for  the  ensuing  year : — 
Pbesident — B.  H.  Chamberlain,  Esq. 

Yicb-Pbesidekts — Rev.  G.  W.  Knox,  D.D.;  James  Troup,  Esq. 
CoBRESPONDiNo  Secretaby — ^Rev.  Clay  McCauley. 
Becordixg  Secretaries — A.  Tison,  Esq.;  J.  K.  Goodrich,  Esq. 
Tbkasubeb — M.  N.  Wyckofif,  Esq. 
LiBRABiAN — Rev.  W.  J.  White. 


CouNcniiOBs : 


Pr.  L.  Divers 
Bev.  Dr.  D.  C.  Greene, 
Bev.  W.  I.  Lawrance. 
J.  H.  Longford,  Esq. 
Bev.  T.  M.  McNair. 


R.  Masujima,  Esq. 

J.  Milne,  Esq. 

W.  J.  S.  Shand,  Esq. 

Dr.  H.  Weipert. 

J.  H.  Wigmore,  Esq. 

Professor  Dixon  read  a  note  on  the  manufacture  of  Cloisonne. 

Thereafter  a  paper  was  read  by  Professor  Dixon,  entitled 
*•  Japanese  Swords," 

Mr.  Dixox  displayed  various  illustrations  of  famous  swords, 
showing  one  that  he  had  himself  seen  made  by  a  famous  living  smith. 
Mr.  Inawo,  of  the  Household  Department,  was  then  introduced  to  the 
meeting,  and  showed  several  fine  swords  in  his  collection,  particularly 
a  Masamune.  A  retainer  of  Viscount  Akimoto*s  was  also  present 
with  a  Kanehira  blade  and  several  others.  These  were  inspected 
with  great  interest  by  members,  and  various  questions  were  asked. 
A  vote  of  thanks  was  then  passed  to  Mr.  Inawo  and  the  reader  of 
the  paper. 

The  meeting  then  adjourned. 
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THE  CONSTITUTION  OF  THE 

ASIATIC  SOCIETY 

OP  JAPAN. 

Revised  June,  1891. 
NAME  AND  OBJECTS. 

Art  I.  The  Name  of  the  Society  shall  be  The  Asutic  Societt 

OF  Japan. 

Art.  n.  The  Object  of  the  Society  shall  be  to  collect  and  publish 
information  on  subjects  relating  to  Japan  and  other  Asiatic 
Countries. 

Art  m.  Communications  on  other  subjects  may,  within  the  discre- 
tion of  the  Council,  be  received  by  the  Society  but  shall 
not  be  published  among  the  Papers  forming  the  Transac- 
tions. 

MEMBERSHIP. 

Art.  IV.  The  Society  shall  consist  of  Honorary  and  Ordinary 
Members. 

Art.  V.  Honorary  Members  shall  be  admitted  upon  special  grounds* 
to  be  determined  in  each  case  by  the  Council.  They  shall 
not  be  resident  in  Japan,  and  shall  not  pay  an  entrance 
fee  or  annual  subscription. 

Art  VI.  Ordinary  Members  shall  pay,  on  their  election,  an  en- 
trance fee  of  Five  Dollars  and  the  subscription  for  the 
current  year.  Those  resident  in  Japan  shall  pay  an  annual 
subscription  of  Five  Dollars.  Those  not  resident  in  Japan 
shall  pay  an  annual  subscription  of  Three  Dollars  or  a 
Life  Composition  of  Sixteen  Dollars. 

Any  Member  elected  after  SOth  June  shall  not  be  re- 
quired to  pay  the  subscription  for  the  year  of  his  election 
unless  he  wishes  to  receive  the  Transactions  of  the  past 
session  of  the  Society. 

Any  person  joining  the  Society  can  become  a  Life 
Member  by  the  payment  of  Fifty  Dollars;  or  any 
person  already  a  member  can  become  a  Life  Member  by 
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the  payment  of  Fifty  Dollars,  less  Two  Dollars  and  Fifty 
Cents  for  each  year  in  which  he  has  been  an  Ordinary 

Member. 

Art.  VII.       The  Annual  Sabscription  shall  be  payable  in  advanoe,  on 
the  1st  of  January  in  each  year. 

Any  Member  failing  to  pay  his  subscription  for  the 
current  year  by  the  30th  of  June  shall  be  reminded  of  his 
omission  by  the  Treasurer.  If  his  subscription  still  re- 
mains unpaid  on  the  31st  of  December  of  that  year,  he 
shall  be  considered  to  have  resigned  his  Membership. 

Art.  VIII.     Every  Member  shall  be  entitled  to  receive  the  Publications 
of  the  Society  during  the  period  of  his  Membership. 

OFFICEES. 

Art.  IX.        The  Officers  of  the  Society  shall  be  :— 
A  President. 
Two  Vice-Presidents. 
A  Corresponding  Secretary. 
Two  Becording  Secretaries. 
A  Treasurer. 
A  Librarian. 


COUNCIL. 

Art.  X.  The  affairs  of  the  Society  shall  be  managed  by  a  Council 
composed  of  the  Officers  for  the  current  year  and  ten 
ordinary  Members. 

JIEETINGS. 

Art.  XI.  General  Meetin;;s  of  the  Society  and  Meetings  of  Council 
shall  be  held  as  the  Council  shall  have  appointed  and  an- 
nounced. 

Art.  Xn.  The  Annual  Meeting  of  the  Society  shall  be  held  in  June, 
at  which  the  Council  shall  present  its  Annual  Report  and 
the  Treasurer's  Statement  of  Accounts,  duly  audited  by 
two  Members  nominated  by  the  President. 

Art.  XIII.  Nine  Members  shall  form  a  quorum  at  an  Annual 
Meeting,  and  Five  Members  at  a  Council  Meeting.  At 
all  Meetings  of  the  Society  and  Council,  in  the  abeenoe 


CONSTITUTION.  ZXlX 

of  the  President  and  Vice-Presidents,  a  Chairman  shall 
be  elected  by  the  Meeting.  The  Chairman  shall  not 
have  a  vote  unless  there  is  an  equality  of  votes. 
•Art.  XIY.  Visitors  (including  representatives  of  the  Pi:ess)  may  be 
admitted  to  the  General  Meetings  by  Members  of  the 
Society,  but  shall  not  be  permitted  to  address  the  Meeting 
except  by  invitation  of  the  Chairman. 

ELECTIONS. 

Art.  XV.  All  Members  of  the  Society  shall  be  elected  by  the 
Council.  They  shall  be  proposed  at  one  Meeting  of 
Council  and  balloted  for  the  next,  one  black  ball  in  five 
to  exclude ;  and  their  Election  shall  be  announced  at  the 
General  Meeting  following. 

Art.  XVI.  The  Officers  and  other  Members  of  Council  shall  be 
elected  by  ballot  at  the  Annual  Meeting,  and  shall  hold 
office  for  one  year. 

Art.  XVn.  The  Couucil  shall  fill  up  all  Vacancies  in  its  Membership 
which  may  occur  between  Annual  Meetings. 


PUBLICATION. 

Ari.  XVni.  The  published  Transactions  of  the  Society  shall  contain : — 

(1)  Such  papers  and  notes  read  before  the  Society  as  the 
Council  shall  have  selected,  and  an  abstract  of  the  dis- 
cussion  thereon ; 

(2)  The  Minutes  of  the  General  Meetings ; 

(3)  And,  at  the  end  of  each  annual  volume,  the  Beports 
and  Accounts  presented  to  the  last  Annual  Meetingt 
the  Constitution  and  By-Laws  of  the  Society,  and  a 
List  of  Members. 

Art.  XIX.  Twenty-five  separate  copies  of  each  published  paper 
shall  be  placed  at  the  disposal  of  the  author,  and  the 
same  number  shall  be  reserved  by  the  Council  to  be 
disposed  of  as  it  sees  fit. 

Ar*.  XX.  The  Council  shall  have  power  to  distribute  copies  of  the 
Transactions  at  its  discretion 

Art.  XXI.  The  Council  shall  have  power  to  publish,  in  separate 
form,  papers  or  documents  which  it  considers  of  sufficient 
interest  or  importance. 


/ 


\ 

CONSTITUTION. 

Art.  XXTT.  Papers  accepted  by  the  Council  shall  become  the  proper^ 
of  the  Society  and  cannot  be  published  anywhere  withoai 
consent  of  the  Council. 

Acceptance  of  a  paper  for  reading  at  a  General  Meet* 
ing  of  the  Society  does  not  bind  the  Society  to  ito 
publication  afterwards.  But  when  the  Council  has 
decided  not  to  publish  any  paper  accepted  for  readiogt 
that  paper  shall  be  restored  to  the  author  without  any 
restriction  as  to  its  further  use. 

MAKING  OF  BY-LAWS. 

Art.  XXIII.  The  Council  shall  have  power  to  make  and  amend  By* 
Laws  for  its  own  and  the  Society's  guidance,  provided 
that  these  are  not  inconsistent  with  the  Constitution ;  and 
a  General  Meeting  by  a  majority  vote  may  suspend  tha 
operation  of  any  By-Law. 

AMENDMENTS. 

Art.  XXIY.  None  of  the  foregoing  Articles  of  the  Constitution  can 
be  amended  except  at  a  General  Meeting  by  a  vote  of 
two-thirds  of  the  Members  present,  and  only  if  due  notioe 
of  the  proposed  Amendment  shall  have  been  given  at  ft 
previous  General  Meeting. 


(  xxzi  ) 


BY-LAWS. 


GENERAL  MEETINGS. 

Alt.  L  The  Session  of  the  Society  shall  extend  over  the  nine 

months  from  October  to  Jane  inclusive. 

Alt.  n.  Ordinarily  the  Session  shall  consist  of  nine  monthly 
General  Meetings ;  bat  it  may  include  a  less  or  greater 
number  when  the  Council  finds  reason  for  such  a  change. 

Alt.  HL  The  place  and  time  of  Meeting  shall  be  fixed  by  the 
Council,  preference  being  given,  when  the  Meeting  is 
held  in  Tokyo,  to  4  p.m.  on  the  Second  Wednesday  of  each 
month.  The  place  of  Meeting  may  be  in  Yokohama 
when  the  occasion  is  favourable. 

Art.  lY.  Timely  notice  of  every  General  Meeting  shall  be  sent 
by  post  to  the  address  of  every  Member  resident  in 
Tokyo  or  Yokohama. 


OEDER  OF  BUSINESS  AT  GENERAL 

MEETINGS. 

Art.  T.         The  Order  of  Business  at  General  Meetings  shall  be : — 

(1)  Action  on  the  Minutes  of  the  last  Meeting ; 

# 

(2)  Communications  from  the  Council ; 

(3)  Miscellaneous  Business ; 

(4)  The  Beading  and  Discussion  of  papers. 

The  above  order  shall  be  observed  except  when  the 
Chairman  shall  rule  otherwise. 

At  Annual  Meetings  the  Order  of  Business  shall  in* 
elude,  in  addition  to  the  foregoing  matters : — 

(5)  The  Beading  of  the  Council's  Annual  Beport  and 
Treasurer's  account,  and  submission  of  these  for  the 
action  of  the  Meeting  upon  them ; 


ILXXll  BT-LAWS. 

(6)  The  Election  of  Officers  and  Council  as  directed  by 
Article  XYI.  of  the  Constitution. 


MEETINGS  OF  COUNCIL. 

VI.  The  Council  shall  appoint  its  own  Meetings,  preference 
as  to  time  being  given  to  4  p.m.  on  the  First  Wednesday 
of  each  month. 

VII.  Timely  notice  of  every  Council  Meeting  shall  be  sent  by 
post  to  the  address  of  every  Member  of  Council,  and  shall 
contain  a  statement  of  any  extraordinary  business  to  be 
done. 

ORDER  OF  BUSINESS  AT  COUNCIL 

MEETINGS. 

Vni.     The  Order  of  Business  at  Council  Meetings  shall  be : — 

(1)  Action  upon  the  Minutes  of  the  last  Meeting; 

(2)  Reports  of  the  Corresponding  Secretary, 

of  the  Publication  Conmiittee, 
of  the  Treasurer, 
of  the  Librarian, 
and  of  Special  Conmiittees ; 

(3)  The  Election  of  Members ; 

(4)  The  Nomination  of  Candidates  for  Membership  of  the 
Society ; 

(5)  Miscellaneous  Business ; 

(6)  Acceptance  of  papers  to  be  read  before  the  Society; 

(7)  Arrangement  of  the  Business  of  the  next  General 
Meeting. 

PUBLICATION  COMMITTEE. 

IX.  There  shall  be  a  Standing  Commitee  entitled  the  Publi- 
cation  Committee  and  composed  of  the  Secretaries,  the 
Librarian,  and  any  Members  appointed  by  the  Cooncil* 
It  sh^  ordinarily  be  presided  over  by  the  Corresponding 
Secretary. 

It  shall  carry  through  the  publication  of  the  Transac- 
tions of  the  Society,  and  the  re -issue  of  Parts  oat  of  piini. 
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It  shall  report  periodically  to  the  Council  and  act 
under  its  authority. 

It  shall  audit  the  accounts  for  printing  the  Trans- 
actions. 

It  shall  not  allow  authors'  manuscripts  or  printer's 
proofs  of  these  to  go  out  of  its  custody  for  other  than 
the  Society's  purposes. 


DUTIES  OF  CORRESPONDING 
SECRETARY. 

X.  The  Corresponding  Secretary  shall : — 

1.  Conduct  the  Correspondence  of  the  Society ; 

2.  Arrange  for  and  issue  notices  of  Council  MeetingSr 
and  provide  that  all  official  business  be  brought  duly 
and  in  order  before  each  Meeting ; 

8.  Attend  every  Council  Meeting  and  General  Meeting: 
or  give  notice  to  the  Recording  Secretary  that  he  will 
be  absent ; 

4.  Notify  new  Officers  and  Members  of  Council  of  their 
appointment  and  send  them  each  a  copy  of  the  By- 
Laws; 

5.  Notify  new  Members  of  the  Society  of  their  election, 
and  send  them  copies  of  the  Articles  of  Constitution 
and  of  the  Library  Catalogue ; 

6.  Unite  with  the  Recording  Secretaries,  Treasurer  and 
Librarian  in  drafting  the  Annual  Report  of  the  Council 
and  in  preparing  for  publication  all  matter  as  defined  in 
Article  XVIII.  of  the  Constitution. 

7.  Act  as  Chairman  of  the  Publication  Committee,  and 
take  first  charge  of  authors*  manuscripts  and  proofs 
struck  off  for  use  at  Meetings. 


RECORDING  SECRETARIES. 

Of  the  Recording  Secretaries,  one  shall  reside  in  TokyOr 
and  one  in  Yokohama,  each  having  ordinarily  duties 
only  in  connection  with  Meetings  of  the  Society  or  its 
Council  held  in  the  place  where  he  resides. 
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DUTIES  OF  RECORDING 
SECRETARY. 

Xn.       The  Recording  Secretary  shall: — 

1.  Keep  Minates  of  General  and  Council  Meetings; 

2.  Make  arrangements  for  General  Meetings  as  instructed 
by  the  Council,  and  notify  Members  resident  in  Toky5 
and  Yokohama ; 

3.  Inform  the  Corresponding  Secretary  and  Treasurer  of 
the  election  of  new  Members. 

4.  Attend  every  General  Meeting  and  Meeting  of  Council, 
or,  in  case  of  absence,  depute  the  Corresponding  Secre- 
tary or  some  other  Member  of  Council  to  perform  his 
duties,  and  forward  to  him  the  Minute  Book ; 

5.  Act  for  the  Corresponding  Secretary  in  the  latter's 
absence ; 

6.  Act  on  the  Publication  Committee ; 

7.  Assist  in  drafting  the  Annual  Report  of  the  Council  and 
in  preparing  for  publication  the  Minutes  of  General 
Meetings  and  the  Constitution  and  By-laws  of  the 
Society ; 

8.  Furnish  abstracts  of  Proceedings  at  General  Meetings 
to  newspapers  and  public  prints  as  directed  by  the 
Council. 


DUTIES  OF  TREASURER. 

yjTt-  The  Treasurer  shall  :— 

1.  Take  charge  of  the  Society's  Funds  in  acoordanoe  with 
the  instructions  of  the  Council ; 

2.  Apply  to  the  President  to  appoint  Auditors,  and 
present  the  Annual  Balance  sheet  to  the  Council  duly 
audited  before  the  date  of  the  Annual  Meeting ; 

3.  Attend  every  Council  Meeting  and  report  when  request- 
ed upon  the  money  affairs  of  the  Society,  or  in  case  of 
absence  depute  some  Member  of  Council  to  act  for  him, 
furnishing  him  with  such  information  and  dooomentB 
as  may  be  necessary ; 

4.  Notify  new  Members  of  the  amount  of  entrance  fee 
and  subscriptions  then  due ; 


6.  Colleet  EatMcripUons  and  notif;  Members  of  theii 
unpaid  subsoriptioaa  o^ce  in  or  aboat  January  and 
agkin  in  or  about  June ;  apply  to  Agenta  for  the  sale  ol 
the  Society's  Transaations  in  Japan  and  abroad  for 
payment  ol  punu  owing  to  the  Sooiety ; 

6.  Pay  out  all  Monies  for  the  Society  under  the  direoUon 
of  the  Council,  making  no  single  payment  in  excess  ol 
Ten  Dollars  without  special  vote  of  the  Council. 

7.  Inform  the  Librarian  when  a  new  Member  has  paid 
his  entrance  fee  and  first  subscription  ; 

e.  Submit  to  the  Council  at  its  January  Meeting  the 
name*  of  Membeni  irho  have  not  paid  their  gubscrip- 
tioQ  for  the  past  year ;  and,  after  action  has  been  taken 
by  the  Council,  furnish  the  Librarian  with  the  names 
of  any  Members  to  whom  the  sending  ol  the  Transac- 
tions ia  to  be  suspended  or  stopped. 

9.  Prepare  tor  publication  the  List  of  Members  of  the 

DUTIES  OP  LIBRARIAN. 

The  Librarian  shall  :— 

1.  Take  charge  of  the  Society's  Library  and  stock  o( 
TtaoBaotions,  keep  its  books  and  periodicals  in  order, 
catalogue  all  additions  to  the  Library,  and  superintend 
the  binding  and  preservation  of  the  books ; 

2.  Carry  oat  the  Regulations  of  the  Council  for  the  use 
and  lending  ol  the  Society's  books ; 

5.  SendCopiesol  the  Transactions  to  all  Honorary  Mem- 
bers, to  all  Ordinary  Members  not  in  arrears  for  dnea 
according  to  the  list  furnished  by  the  Treasurer,  and 
to  all  Societies  and  Journals  the  names  of  which  are 
on  the  list  of  Exchanges  ; 

i.  ARange  with  Booksellers  and  others  for  (he  sate  ol 
the  Transactions  as  directed  by  the  Council,  send  the 
required  numbers  ol  each  issue  to  the  appointed  agents, 
and  keep  a  record  of  all  such  business ; 

G.  Arrange,  under  direction  of  the  Council,  new  Ei- 
ohongea  ol  the  Transactions  with  Societies  and 
Journals; 

6.  Draw  up  List  ol  Exohanges  of  Journals  and  ol  addi- 
tions to  the  Library  lor  insertion  in  the  Coon^'e 

Annual  BcpOrt ; 
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7.  Make  additions  (o  the  Library  as  instructed  by  the 
Gounoil ; 

8.  Present  to  the  Council  at  its  June  Meeting  a  state- 
ment  of  the  stock  of  Transactions  possessed  by  the 
Society ; 

9.  Act  on  the  Publication  Committee ; 

10.  Attend  every  Council  Meeting  and  report  on  Library 
matters,  or,  if  absent,  send  to  the  Corresponding  Secre- 
tary a  statement  of  any  matter  of  immediate  importanoe. 

LIBRARY  AND  MEETING  ROOM. 

Art.  XV.  The  Society's  Booms  and  Library  shall  be  at  No.  17 
Tsukiji,  Tokyo,  to  which  may  be  addressed  all  letters  and 
parcels  not  sent  to  the  private  address  of  the  Cor- 
responding Secretary,  Treasurer,  or  Librarian. 

A^.  XVI.  The  Library  shall  be  open  to  Members  for  consultation 
during  the  day,  the  keys  of  the  book  cases  being  in  the 
possession  of  the  Librarian  or  other  Member  of  Council 
resident  in  the  neighbourhood;  and  books  may  be 
borrowed  on  applying  to  the  Librarian. 

SALE  OF  TRANSACTIONS. 

Art.  XVn.  A  Member  may  obtain  at  half-price  one  copy  for  his  own 
use  of  any  Part  of  the  Transactions  issued  prior  to  the 
date  of  his  Membership. 

Art.  XVin.  The  Transactions  shall  be  on  sale  by  Agents  approved 
of  by  the  Council  and  shall  be  supplied  to  these  Agents 
at  a  discount  price  fixed  by  the  Council. 
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ERRATA. 


Page  26,  line  2,  for  **  first ",  read  "  fifth". 
"     26,     **     6,    "     "8",  read  "9". 
"     64,     "29,    "     "utentels",  read  "utensQs". 
"     72,     "     2  from  bottom,   for   ** entirety,  but",   read 

"entirety.     But". 
"     115,  line  5  from  bottom,  for  "former",  read  "first". 
"     117,     "  15,  for  "  86  ",  read  "  850  ". 
*'     119,  lines  5-16,  for  "  village  ",  in  line  9,  read  "vil- 
lages ",  and  read  the  figures  as  follows : 

**a)  One-third  by  the  feudal  lord    8110 

h)  One-third  by  the  residents  of  the  castle-town 

(Sendai) 8110 

Of  the  remaining  third  : 
c)  One-third  by  the  residents  of  the  villages  in 

Kokubun    2708 

Of  the  remainder  (5407) : 
</)  Public  labor  by  the  residents  of  demesne  lands  2336 
e)  Public  labor  by  the  residents  of  stipendiary 

lands  2170 

J)  Irrigation  labor 901 

24880" 
-**     181,  line  8  ,  for  "  master,"  read  "  master's." 
**     171,  "    13,"  "  Kanda,"  read  "  Nihonbashi." 
'*     V,  App.,  line  8,  for  "  Its  ",  read  "  The  ". 


Comparative  legal  science  teaches  us  how  nations  having  a 
common  origin  may  develop  independently  their  original  inheritance 
of  legal  ideas,  *  •  and,  on  the  other  hanJ,  how  the  legal  systems  of 
nations  having  no  association  in  history  may  advance  along  common 
lines  of  development.  *  *  *  Investigations  carried  on  in  the 
region  of  a  single  system  servo  to  smooth  the  path  for  the  advent  of 
comparative  legal  science.  Each  enlargement  of  our  view,  each 
addition  to  our  available  material,  is  a  gain  of  the  greatest  moment 
for  that  science. 

Bernhuft,  in  Zeitschr.  f.  verijleich.  RechtxiDiss.t  1878. 


I. 


EEPORT 


BY  THE  EDITOR 


TO  THE  COUNCIL  OF 


THE  ASIATIC  SOCIETY  OF  JAPAN. 


Tokyo,  November,  1892. 
To  the  Council  of  the  Asiatic  Society  of  Japan : 

It  is  now  nearly  two  years  since  you  passed  a  vote 
appropriating  a  sum  of  money  to  aid  in  the  translation 
of  certain  original  materials  bearing  on  the  study  of 
private  law  under  the  Tokugawa  Shogunate.  As  was 
natural  with  a  subsidized  infant  industry,  the  progress 
of  the  work  thus  authorized  was  at  first  slow  and  tentative, 
but  in  the  present  year  it  has  been  more  rapid  and 
more  fruitful,  and  the  close  of  the  summer  sees  four 
volumes  (including  the  present  one)  ready  and  issuing 
from  the  printer's  hands,  with  the  prospect  of  the  remainder 
being  ready  in  the  near  future.  It  has  become  my  duty 
to  render  to  the  Asiatic  Society,  through  yourselves, 
some  account  of  the  nature  of  the  material  thus  made 
public  by  means  of  your  assistance  and  of  the  methods 
employed  in  the  translation  and  edition. 

Fol.  xz.  Sap.  Pt.  i.— 1. 


2  PBIVATE    LAW    IN    OLD    JAPAN  : 

When  I  first  came  to  Japan,  three  years  ago,  I  was 
anticipating  with  professional  interest  the  opportunity 
of  making  some  acquaintance  with  the  law  of  Japan, — 
not  the  newly  imported  Codes,  fresh  from  foreign 
workshops,  but  the  indigenous  law,  the  law  of  the 
people,  representing  the  sum  of  the  ideas  of  justice 
which  had  grown  up  amid  this  unique  civilization  of 
the  East.  If  it  is  indeed  a  civilization  in  tlie  fullest  sense — 
and  who  that  has  lived  here  can  doubt  it? — there  must 
have  been  produced,  one  argues,  certain  ideas  of 
legal  right  and  obligation,  certain  notions  of  justice 
between  man  and  man,  which  could  hardly  fail, 
in  a  nation  where  literature  stood  as  high  in  favor, 
to  be  preserved  in  writing.  My  expectations  were  almost 
completely  disappointed.  There  already  existed  in  a 
foreign  tongue,  it  is  true,  more  or  less  material  of  two 
sorts, — ancient  laws  and  criminal  laws.  Mr.  Tarring's 
translation  of  the  land  provisions  of  the  old  Taiho 
(701-708)  codei;  Mr.  Longford's  translation  of  the  old 
penal  codes  revamped  by  the  new  Government  in 
1871-2^;  Dr.  Michaelis*  essay  on  Japanese  criminal  law 
(dealing  chiefly  with  the  ancient  law)  ;^  an  essay  or  two  on 
adoption  and  marriage;  and  three  translations  of  the 
document,  half  political,  half  legal,  known  as  the  Hundred 
Laws  of  lyeyasu ; — these,  I  believe,  with  a  single 
exception,  summarize  the  whole  of  the  purely  legal  material 
then  brought  to  light.  That  exception  was  the  work  of 
Herr  Otto  Rudorff,  who,  in  his  '*  Legal  Administration  under 
the  Tokugawa"*   and   "Collection  of  Tokugawa   Laws,"* 

1.  Trans.  Asiat.  Soc.  Jap.,  VIII,  2.  2.  lb.,  V,  2.  3.  Mittheil.  d. 
D.  Gesells.  OstasienR,  Heft  88.  4.  lb..  Heft  38.  5.  Sapplement- 
Heft,  following  No.  40 ;  published  April,  1889.  But  since  the  time 
above  referred  to  has  appeared  Dr.  H.  Weipert's  scholarly  essay  on 
"  Japanese  Family  and  Succession  Law,*'  (Mittheil.  d.  D.  Gesells. 
Ostasiens,  Heft  41).  It  is  founded  on  the  best  sources  and  leaves 
nothiug  to  be  desired  in  its  treatment  of  that  subject. 
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published  the  first  systematic  essay  and  the  first  coDsiderable 
body  of  original  material  dealing  with  the  civil  law  of 
the  Tokagawa  epoch, — the  epoch  representing  the  best 
£raits  of  Japanese  national  development.  To  the  material 
•of  that  essay  there  is  little  to  be  added  except  in  the  way 
ot  detail.  But  the  "  Collection  of  Tokugawa  Laws  *'  is 
for  two  reasons  to  be  regarded  as  only  a  beginning.  In 
the  first  pliice,  a  large  part  of  it  deals  with  pnrely 
4sriminal  law,  and  this  is  perhaps  the  least  interesting  of  the 
material  to  be  sought.  The  criminal  law  represents  largely 
the  notions  of  political  expediency  held  by  the  rnling  class, 
not  the  notions  of  justice  between  man  and  man,  of  civil 
rights  and  obligations,  which  form  the  bulk  of  a  national 
Jurispradeuce.  It  ofiers  the  least  opportunity  for  systematic 
and  detailed  development  by  judges  and  commentators. 
The  people  struggle  against  it  and  endeavor  to  evade 
it,  instead,  as  in  the  civil  law,  of  making  it, — that  is,  of 
furnishing  in  their  usages  the  material  for  it  and  of 
embodying  in  it  the  sum  of  all  the  practices  sanctioned 
by  the  family  life  '^  and  commercial  life  of  the  nation. 
For  this  reason,  too,  it  persists  less  and  is  wore  liable 
to  change  with  a  change  of  government.  Finally,  it  is 
least  profitable  in  a  comparison  of  the  systems  of  juris- 
prudence of  other  countries  and  other  ages.  How  many 
individuals  to-day  care  about  the  Boman  criminal  law,  for 
the  hundreds  and  thousands  who  study  the  Boman  civil 
law?  In  proportion  as  a  higher  degree  of  commercial 
and  social  development  is  reached,  the  body  of  rules 
representing  the  reciprocal  rights  and  obligations  of  men 
{whether  penalties  are  attached  or  not,  and  whether  they 
are  known  as  civil  laws  or  not)  incretises  vastly  in  propor- 
tion to  the  body  of  purely  penal  law.  It  is  for  this  reason 
that  we  cannot  feel  satisfied  until  we  have  attained  a 
knowledge  of  the  civil  or  private  law  of  old  Japan, — that  is, 
of  the  Japanese  nation  as  it  was  before  the  surrender  to 
Occidental  influences  in  the  seventies.     We  shall  then  have 
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found  the  kernel  of  the  legal  system,   whatever   it    may 
have  been. 

The  second  reason  why  we  must  wish  for  more  than 
Herr  Hudorfi*'s  ''  Collection  **  contains  is  that  its  material 
is  almost  purely  statutory.  It  is  true  that  many  of  the 
laws  there  cited  are  preceded  by  a  paragraph  reciting  the 
**  former  custom."  But  this,  it  will  easily  be  seen,  means 
usually,  if  not  always,  the  former  regulation  or  precedent 
obtaining  in  the  statutes  or  in  the  Court  practice,  and 
not  the  popular  usnge.  It  is  hardly  necessary  to  point 
out  that  in  a  country  so  conservative  and  law-abiding  as 
Japan  (for  it  may  easily  be  called  one  of  the  most  law-abiding, 
countries  in  the  civilized  world)  the  force  of  custom  must  be 
enormous,  and  that  the  sentiments  of  legal  justice  obtaining 
in  family  and  commercial  life  may  be  taken  (if  we  consider 
old  Japan  only)  as  in  fact  equivalent  to  the  law  on  those 
subjects.  In  other  words,  the  domain  of  customary  law 
was  exteusive.  Two  somewhat  peculiar  facts,  moreover^, 
combine  to  render  less  fruitful  the  search  for  the  records 
of  these  customs  in  statutory  law  or  even  in  judicial 
decisions,  much  less  in  literature.  •  On  the  one  hand  the 
strong  sentiment  of  the  people  toward  compromise, 
arbrration,  private  settlement — an  entirely  natural  charac- 
teristic of  the  people  themselves,  but  constantly  fostered 
by  the  Government, — tended  to  keep  the  great  majority 
of  disputes  out  of  court  and  diminished  exceedingly  the 
need  for  statutory  regulation  of  civil  rights  and  obligations. 
On  the  other  hand,  the  contempt  which  the  educated 
classes  felt  for  the  lower  classes — the  twenty  or  thirty 
millions  of  farmers,  artisans,  and  merchants,  who  made 
up  fifteen-sixteenths  of  the  nation — was  such  that  any 
literary  record  of  the  observances  of  those  below  them 
was  the  last  thing  to  be  expected.  We  may  judge  of 
the  fixity  of  this  characteristic  by  the  fact  that  the 
original  volumes  which  formed  Parts  11,  IV,  V,  and  VII 
of   the    ensuing    Materials    were    in    1890   (as    repeated 
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inquiries  proved)  nnkDown  to  one  of  the  greatest 
scholars  (of  the  old  generation)  of  Japanese  law,  although 
•one  collection  had  been  for  ten  years  published  in  full 
by  the  Government,  aud  an  abstract  of  the  other  had  been 
twelve  years  published  and  was  known  at  the  University 
where  this  estimable  gentleman  taught.  In  the  study 
of  Imperial  ordinances  and  feudal  codes  he  had  taken  a 
foremost  part;  but  the  customary  law  of  the  people, 
relating  to  marriage,  adoption,  inheritance,  mortgages, 
tenancy,  deposits,  brokerage,  commercial  paper,  and 
the  like,  was  for  him  no  part  of  legal  science, 
and  he  had  very  naturally  never  looked  for  any  material 
of  the  sort. 

I  have  said  that  the  **  Collection  of  Tokugawa  Laws  ** 
supplies  us  with  very  little  material  of  this  sort. 
Furthermore,  it  contains  few  judicial  decisions  on  the 
innumerable  topics  of  private  right  and  duty.  In  the 
fifth  book  (Reigaki)  alone,  forming  one-sixth  of  the  volume, 
are  found  a  few.  Yet  the  material  of  this  sort  in 
existence  is  voluminous.  Of  the  ensuing  Parts  dealing 
with  Legal  Precedents,  one -third  or  more  is  made  up  of 
oases  at  the  bar  of  the  Court ;  and  this  portion  is  but 
a  selected  fragment  of  the  records  still  buried  in  the 
archives  of  the  Department  of  Justice. 

In  spite  of  all  that  Herr  Budorff  had  accomplished, 
it  was  apparent  that  there  still  remained  the  large 
mass  of  customary  law,  if  it  could  be  found  anywhere 
recorded,  and  the  whole  body  of  judicial  decisions, 
:and  that  from  these  alone  could  we  gather  any  connected 
•and  thorough  knowledge  of  the  Japanese  legal  system, 
whatever  it  was.  But  what  Herr  Rudorff  could 
not  find  was  certainly  not  to  be  apparent  to  the 
passer-by ;  and  so  it  proved.  My  curiosity  led  me 
to  spend  more  or  less  time  in  the  search ;  but 
without  result.  Two  of  the  best  of  the  older  scholars, 
who  furnished  plentiful  references  on  the  feudal  codes  and 
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the  ancient  laws,  were  silent  on  the  sources  I  wishecL 
Among  the  younger  generation  the  search  was  still  less^ 
hopeful.  Prohably  the  last  thing  that  the  ordinary 
Japanese  law  student  thinks  of  is  records  of  the  legal 
ideas  indigenous  to  his  country.  He  dismisses  them  all, 
as  did  a  well-known  law  lecturer  of  the  younger  generation^, 
in  a  remark  made  last  spring,  as  *'  a  laughing  stock," 
and  it  is  impossible  to  stimulate  an  interest  in  them.  It  is- 
to  a  very  few  scholars  like  Kaneko,  Suzuki,  Miyazaki,  and 
Matsuzaki,  that  Japan  must  look  to  rescue  her  inheritance 
from  the  obliviou  iuto  which  the  mental  revolution  of  the- 
last  two  decades  has  plunged  it.  At  last  was  given  me  a* 
small  black  printed  book  of  some  500  pages,  as  probably 
containing  the  desired  material.  It  bore  the  title  *<  Collection 
of  Civil  Customs  **  {Minji  Kwanrei  Ruishu)^  and  was  an  abridg- 
ment of  the  volume  which  forms  the  original  of  Parts  II,  V^ 
and  YII  of  these  Materials.  It  bore  the  date  Meiji  10,  5tb 
month  (May,  1877) ;  the  Department  of  Justice  was  given 
as  the  publishing  office,  and  Mr.-  Ikuta  Sei,  an  official  of 
the  Department,  assisted  by  Mr.  Nagamori,  a  subordinate 
judge,  AS  the  compiler.  The  contents  proved  to  be  exactly 
what  was  sought, — a  collection  of  customary  law  made  by 
inquiries  among  the  people  themselves.  But  there  were 
indications  in  the  volume  that  the  whole  of  the  material 
was  not  there,  and  accordingly  a  visit  was 
made  to  the  Department  of  Justice,  and  peimissioft 
requested  to  see  the  original.  The  compilers  were  no 
longer  in  their  old  positions,  and  the  new  generation  of 
officials  did  not  appear  to  be  able  to  discover  immediately 
the  desired  volumes.  In  the  course  of  the  search  a 
number  of  large  manuscript  volumes  were  brought  out 
which  bore  on  the  outer  cover  a  title  similar  to  that  of 
the  printed  book  before  mentioned,  Tokuyawa  Jidai  Minji 
Kwanrei  Buishu  (**  Collection  of  Civil  Customs  of  the 
Tokngawa  Era'*).  But  this  title  was  misleading;  for  on 
the  title-page  appeared  the  words   Tokugaxca  Saiban  Bei 
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C  Tokugawa  Legal  Precedents  "),  and  the  contents  proved 
to  be  nothing  less  than  a  collection  of  precedents  (statutes, 
legal  decisions,  memoranda,  etc.),  in  some  10  volumes, 
covering  the  whole  field  of  private  law.  This  is  the 
material  which  now  forms  Parts  III,  VI,  and  VIII  of 
the  present  collection.  Subsequently  the  original  of  the 
little  printed  book  was  found ;  and  at  the  same  time 
the  "  Collection  of  Commercial  Customs  '*  [Slioji  Kwanrei 
Riiishu),  from  which  Part  IV  is  made. 

I  have  reluctantly  intruded  these  details  of  personal 
experience,  because  your  Society  has  some  right  to  know 
the  circumstances  bearing  on  the  relation  which  these 
materiiils  Lave  to  our  existing  knowledge  of  Japanese 
law;  and  also  because  the  story  indicates,  better  than 
any  general  statements  could,  the  state  of  knowledge 
of  the  indigenous  law  by  Japanese  scholars,  and  fur- 
nishes the  reason  why  foreigners  may  presume  to  enter 
paths  which  native  scholars  do  not  choose  to  tread,  and 
may  attempt  the  edition  of  a  collection  which  merits  for  its 
elucidation  all  the  fullness  of  experience  and  insight  that 
only  a  native  of  the  country  can  possess  in  the  right  degree. 
It  was  by  a  pure  accident  that  this  collection  of  legal 
precedents  was  stumbled  upon — the  most  valuable  of  all 
these  materials,  the  original  documents  emanating  from 
the  very  chambers  of  justice  of  the  old  era,  the  direct 
records  famished  by  the  judges  and  litigants  themselves. 
So  little  attention  have  they  received  that  it  may  be 
doubted  whether,  outside  the  officials   of  the  Department 


1. 1  had  not  gone  to  the  Department  before,  because,  though 
none  can  exceed  in  courtesy  the  officials  of  the  Department,  red  tape 
makes  access  to  the  shelves  impossible  and  it  was  necessary  to  know 
beforehand  exactly  the  material  desired,  and  because  the  negative 
replies  of  certain  learned  officials,  and  above  all  the  positive  assur- 
ances of  the  leading  authority  on  the  law  of  Old  Japan,  whom  I  had 
consnlted  especially  for  bibliographical  information,  had  taken  away 
every  inducement  to  seek  in  that  qnarter. 
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Library,  any  Japanese  scholar  has  consalted  this  collection, 
except  Mr.  Kaneko  Ken  tar  o,  Chief  Secretary  of  the 
House  of  Peers, — who  lately  found  and  used  it  in 
preparing  his  admirable  monograph  on  *^  The  Legal  System 
of  Japan/*  ^  The  abridged  printed  copy  of  the  **  Collection 
of  Civil  Customs"  was  at  one  time  used  to  some  extent 
in  a  course  at  tbe  Imperial  University ;  but  it  is  no  longer 
employed  and  I  have  not  been  able  to  find  a  second  copy.^ 

The  rest  of  this  tedious  story  is  already  known  to 
you.  The  materials  were  laid  before  the  members  of  this 
Council,  and  they  were  asked  whether  they  cuuld  see  their 
way  towards  aiding  in  its  translation.  They  responded 
by  making  an  appropriation  sufficient  to  cover  a  sub- 
stantial part  of  the  translation  expenses,  and  they  have 
already  {November,  1892)  published  Parts  II,  V,  and 
a  portion  of  Part  HI,  It  remains  to  describe  more 
particularly  the  original  collections  and  the  method 
followed  in  editing  them. 

The  **  Collection  of  Civil  Customs  "  apparently  existed 
in  three  forms, — first,  the  mass  of  reports  sent  in  by 
the  investigators  appointed  by  the  Department;  second, 
a  connected  arrangement  of  these  reports,  re- written 
and  sorted,  in  a  single  manuscript  volume  of  abont 
1000  pages;  third,  the  printed  abridgment  already 
spoken  of.  The  first  I  have  not  been  able  to  see  :  the 
^second  and  third  have  been  used  in  this  edition.  The 
undertaking  clearly  owed  its  inception  to  Count  Oki  Takato, 
the  veteran  Minister  of  Justice,  under  whose  guidance  were 
made  most  of  the  efforts  of  the  seventies  to  reorganize  the 
Japanese    legal    system.     During    that   decade   the  work 

1.  An  address  delivered  in  Berne  at  the  meeting  of  the  Institute 
of  International  Law,  September,  1892.  I  have  been  told  that  tbe 
Revising  Committee  for  the  Civil  Code  consulted  the  collection  in 
reviewing  the  work  of  M.  Boissonade ;  but  I  have  little  faith  in  the 
statement.  2.  Dr.  Weipert  has  founded  his  essay  (on  Family  and 
Succession  Law)  in  part  on  the  abridged  edition. 
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of  renovation  was  concentrated  on  the  organization  of 
Oonrts  and  the  preparation  of  Codes  of  Crimes  and 
Oriminal  Procedure.  These  two  Codes  were  ready  by 
the  end  of  the  decade,  and  as  that  time  approached, 
ihongbt  was  taken  of  the  Civil  Code  and  the  Commercial 
Code  to  come,  and  measares  were  sagaciously  began 
for  bringing  the  new  Codes  into  harmony  with  the  instita- 
tions  of  the  country.  A  number  of  Commissioners  were 
appointed  (some  twenty  in  all),  forming  a  Bureau  under 
the  direction  of  Mr.  Ikuta,  above-mentioned,  assisted 
by  Mr.  Nagamori.  This  was  about  1875.  These 
•commissioners  were  assigned  to  different  districts,  and 
travelled  abont  the  country,  consulting  the  various  local 
officials  (most  of  whom  were  the  headmen  who  had 
held  the  same  position  under  the  Shogunate),  and  securing 
such  manuscript  and  printed  records  as  bore  on  their 
work.  The  latter  sort  of  material  was  slender,  for  much 
of  it  had  been  destroyed  or  lost  in  the  unsettled  times 
of  the  Restoration.  The  headmen  and  other  worthies 
"were  usually  ready  to  tell  all  they  knew,  though  many 
evaded  or  refused  the  requests  for  information.  Some 
three  hundred  are  recorded  as  the  chief  purveyors  of  infor- 
mation, though  doubtless  many  more  were  consulted.  The 
results  were  returned  to  the  Department,  and  the  chief 
of  the  Bureau  gave  them  literary  form.  Of  the  methods 
followed,  the  preface  says:  **  There  was  much  diflSculty 
in  collecting  these  customs.  .In  many  places  the  commis- 
sioners stayed  not  more  than  10  days,  no  iuformation 
being  available.  It  was  not  always  possible  to  obtain 
details,  nor  to  learn  whether  a  given  custom  was  true 
of  a  whole  region.  Inferences  on  this  subject  were 
made  in  their  discretion.  They  have  attempted  to 
record  the  custom  as  it  existed  at  the  time ;  but 
where  it  has  been  changed  by  a  regulation  of  the  present 
Ck>vemment,  this  has  been  noticed.  Ou  the  whole 
the  reports  represent  the  old  customs  of  the  Shogunate  as 
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they  coutinued  unchanged  in  the  early  part  of  the  present 
regime.  The  customs  vary  greatly.  Wherever  the  same 
custom  prevails  in  noighhoring  peaces  we  have  recorded 
it  only  once,  taking  that  region  where  it  is  preserved  in 
most  detail.  The  whole  country  was  not  covered.  Only 
two  districts  of  the  Hokkaido  were  visited,^  and  the 
Loo  Choo  Islands  were  not  taken  at  all.  In  general 
those  localities  were  most  sought  where  the 
population  was  greatest  and  hence  the  customs  were 
more  likely  to  bo  stable  and  definite."  The  task 
(perhaps  it  is  ungrateful  to  say  it)  might  have 
been  better  done,  so  far  as  concerns  the  localizing  of 
the  customs.  Each  chapter,  as  will  be  seen,  begins 
with  a  general  statcmcut,  and  detailed  variations  follow. 
It  is  to  be  presumed  that  where  nothing  is  said  under 
the  head  of  a  given  district,  the  customs  are  to  be 
taken  as  answering  to  the  previous  general  statement. 
But  the  latter  is  usually  very  summary  aud  incomplete; 
and  the  constant  characteristic  is  that  on  a  point  which 
is  for  one  district  fully  explained  there  is  in  the  other 
paragraphs  iio  record  one  way  or  another. 

After  the  compression  of  these  reports  into  the 
single  manuscript  volume,  there  was  evidently  another 
redaction  when  the  printed  abridgment  was  prepared. 
First,  the  chapters  were  subdivided  into  a  larger  number 
of  sections,  and  topics  were  differentiated.  Long 
paragraphs  were  in  the  same  way  subdivided  into  shorter 
ones  and  rearranged.  Second,  some  new  material  was 
inserted,  but  no  considerable  amomit.  Third,  about 
one-half  of  the  material,  perhaps  more,  whs  omitted, — on 
what  plan  it  is  impossible  to  discover,  fur  no  rule  appears 
to  have  been  followed.  Fourth,  the  order  of  provinces  and 
districts   was   rear  ranged   in   a   manner    which   the  editor 


1.  Because  the  larger  part  was  until  recently  occupied  by  Ainos 
only. 
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and  the  translators  at  least  cannot  bring  themselves 
to  forgive ;  for  in  the  manuscript  volume  the  provinces  are 
arranged  in  the  well-known  and  traditional  order  ^ 
which  the  student  of  Japanese  institutions  learns  as  the 
sailor  learns  to  box  the  compass,  and  this  order  was  turned 
into  an  arbitrary  and  labyrinthine  sequence.  Constant 
comparison  of  the  printed  and  manuscript  copies  was 
necessary,  and  this  subversion  of  the  original  order  made 
the  identification  of  passages  sometimes  impossible,  beside 
doubling  the  labor  of  preparing  for  the  press.  Last,  some 
changes  in  the  text  were  probably  made  by  Mr.  Ikuta's  hand. 
In  such  cases  the  text  of  the  printed  copy  has  here  been 
followed. 

The  general  arrangement  of  the  material  has  been 
preserved.  The  book  was  divided  according  to  the  modified 
French  system,  with  which  M.  Boissonade  has  probably 
fiuniliarized  the  officials,  into :  I.  Persons,  II.  Property,  HE. 
Contract.  The  chapter- titles  and  subdivisions  have  been 
left  as  they  were«  except  in  one  insttince.  The  sectional 
subdivision  of  the  printed  edition  has  been  followed,  except 
in  the  few  cases  where  that  of  the  manuscript  edition  is  better. 
In  the  chapter  on  '*  Sundry  Bights  Connected  with  Land  " 
the  paragraphs,  as  subdivided  in  the  printed  edition,  were 
not  always  placed  under  the  proper  heading,  and  considerable 
transposition  was  necessary.  These,  with  a  few  minor 
instances,  were  the  only  changes  made  in  the  form  of  the 
material. 

The  •*  Collection  of  Legal  Precedents  **  was  apparently 
a  part  of  the  same  undertaking  of  Count  Oki  to  collect 
material  to  serve  in  the  framing  of  a  Civil  and  a  Commercial 
Code.  The  preface  is  without  date,  and  little  appears  to 
be  known  of  the  work  in  the  Department  of  Justice. 

The  collection,  as  originally  planned,  was  to  be  in  four 
parts;  I.   Persons,   11.  Personalty,  III.   Bealty,  IV.  Civil 


1.  See  Bein,  **  Japan,**  vol.  I,  p.  8. 
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Procedure,  V.  Criminal  Law.  The  last  part  is  without  the 
plan  of  this  series.  The  fourth  part  was  not  in  existence 
when  the  work  of  translation  was  begun  and  was  only 
recently  completed.  It  is  hoped  that  this  part  may  sabse- 
quently  be  included  in  this  series. 

The   first   four   parts  are   divided   into   chapters   and 
sections  as  follows : 

I.  Persons. 


Gh.  I.  Marriage. 

Sect.  1.  Marriage. 
2.  Divorce.! 
8.  Second  Marriage. 
4.  Sundries. 


(( 


(( 


tt 


Ch.  II.  Adoption. 

Sect.  1.  Sons. 
**     2.  Daughters. 
**     8.  Divorce.! 
**     4.  Second      Adop- 
tion. 
**     6.  Sundries. 


Ch.  in.  Family  Headship. 

Sect.  1.  Succession  to  the 
Headship. 

"  2.  Partition  of  the 
Estate. 

**     8.     Sundries. 


Ch.  IV.  Loss  of  Domicile. 

Sect.  1.  Absconding. 
**     2.  Sundries. 


Ch.    V.    Abandonment     of 
Children. 


Ch.  VI.  Hiring  of  Services. 

Sect.  1.  Hired  persons. 
"     2.  Sureties   for   hired 
persons. 


Ch.  Vn.  Domicile. 

Sect.  1.  Entry  in  the  Re- 
gistry. 

**  2.  Removal  from  the 
Registry. 

*'     8.  Outcasts. 

**     4.  Simdries. 


1.  Ri-yen;  the  same  term  being    used  for  the  severanoe  of 
marital  and  of  filial  relations. 
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n.  Pebsonalty. 


Ch.  I.  Letting  aiid  ELiring. 
Sect.  1.  Money. 
«     2.  Chattels. 
"     8.  Interest. 
"     4.  Contracts  for  Yearly 

and  Monthly  Instahnents. 

5.  Joint  Borrowing. 

6.  Arrears    of    Judg- 
ment Instalments. 

"     7.  Private  Settlement. 
<'     8.  Sundries. 


«< 


« 


Ch.  n.  Sales. 

Sect.  1.  Sales  on  Credit. 
"     2.  Grain. 
8.  Arrears. 

4.  Under  takings.^ 

5.  Animals. 

6.  Sundry  chattels. 
*'     7.  Sundries. 


(C 


tt 


(( 


l( 


Ch.  rV.  Grant. 
Sect.  1.  Bequest. 
'^     2.  Sundries. 


(I 


i« 


Ch.  m.  Deposit. 
Beet.  1.  Money. 
"     2.  Rice. 

8.  Sundry  articles. 
4.  Security-money. 
''     6.  Sundries. 

Ch.  Y.  Pledge  and  Hypothec. 
Sect.  1.  Houses. 
**     2.  Foreclosure, 
•*     8.  Temple  articles. 
"     4.  Sundries. 

Ch.  Vn.  Theft  and  Robbery. 
Sect.  1.  Theft  and  robbery. 
*^     2.  Sundries. 

III.  Realty. 
Ch.  I.  Letting  and  Hiring.  Ch.  11.  Sale. 


Ch.  YI.  Losing  and  Finding. 

Sect.  1.  Lost  things. 

"     2.  Abandoned 

things. 
**  8.  Flotsam. 
**     4.  Sundries. 


Sect.  1.  Buildings. 
2.  Land. 


it 


Sect.  1.  Buildings. 
*'     2.  Cultivated  land. 


1.  That  is,  ia  the  same  sense  that  the  word  "  contractor  "  is  used 
with  reference  to  large  enterprises. 
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•Ch.  III.  Grant. 
Sect.  1.  Baildings. 
«     2.  Cultivated  land. 


Ch.  V.  Uncultivated  Land. 
Sect.  1.  Hillsides. 
^*     2.  Meadows. 


Ch.  VII.  Dikes. 
Sect.  1.  Dikes. 
**     2.  Reservoirs. 
"     2.  Sundries. 

<Jh.  X.  Sea  and  River. 

Sect.  1.  Fishing  and  hunting. 
2.  Sea- weed  gathering. 
8.  Ports  open  to  foreign 
trade. 
**     4.  River-banks. 
**     6.  Ferries. 
••     6.  Water-mills. 


({ 


tt 


Ch.  IV.  Pledge     and     Hy- 
potliec. 
Sect.  1.  Buildings. 
'*     2.  Cultivated  land. 
**     8.  Renting  of  Mort- 
gaged land. 

Ch.  VI.  Drainage    and    Ir- 
rigation. 
Sect.  1.  Drainage  and  Ir- 
rigation. 
**     2.  Sundries. 

Ch.  Vm.  Ways. 
Sect.  1.  Highways. 
**     2.  Sundries. 
Ch.  IX.  Bridges. 

Ch.  XI.  Boundaries. 
Sect.  1.  Counties. 
"     2.  Villages. 
*'     8.  Residence  land. 
**     4.  Cultivated  land. 
**     6.  Forest  land. 
**     6.  Avulsion. 


Ch.  Xn.  Temples. 
Sect.  1.  Buddhist. 
**     2.  Shinto. 

Ch.  XIV.  Occupation. 
Sect.  1.  Reclamation  of 
waste  land. 
**     2.  Erection  of  new 

Buildings. 
**     8.  Sundries. 


Ch.  XIII.  Post-towns  and 

markets. 
Sect.  1.  Post-towns. 
**      2.  Markets. 

Ch.  XV.  Execution  in  Bank- 
ruptcy. 
Ch.  XVI.  Confiscation  and 
Forfeiture. 
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IV.  Pbocbdure. 

€h.  I.  Brioging  a  Suit. 

Sect.  1.  Indorsiug  the  Complaiut. 
"     2.  Parties  in  different  jurisdictious. 
Ch.    n.  What  Claims  are  not  Actiouable. 
Sect.  1.  lu  General. 
'*     2.  Box  actions.^ 
"      8.  Actions  brought  a  second  time  or  brought  to  the 

wrong  Court. 
"      4.  Actions  by  members  of  a  lottery-club  for  shares 

due. 
"      5.  Actions  on  instrumeuts  of  grant. 

6.  Actions  by  relatives. 

7.  Actions  where  no  proofs  are  offered. 
Ch.  ni.  Inspection  of  land  in  dispute. 

Ch.  IV.  Trial  and  Judgment. 

Sect.  1.  Distinction  between  Principal  and  Money  Actions. 

*•      2.  Proofs. 

''      8.  Judgment. 

"     4.  New  trial. 

**      5.  Instrument  of  Settlement.^ 

'*      6.  Sundries. 
Ch.    V.  Costs  of  Suit. 
Ch.  YI.  Actious  by  Temples. 
Ch.  VII.  Representatives .3 
Ch.  Vm.  Sureties. 
Ch.  IX.  Vouchers.* 

But  let  no  one  suppose  that  this  table  of  contents  may 
be  freely  used  as  a  guide  to  the  cases  and  statutes  on  the 
different  topics.     In  the  second  and  third  pai*ts  especially, 


1.  Where  a  complaint  was  dropped  into  the  box  hang  for  the 
pnrpose  outside  the  Court.  2.  By  the  parties,  stating  the  terms  of 
the  jadgment  or  compromise.  3.  That  is,  those  who  appear  for 
others  in  Coart.  4.  The  local  officials  who  were  required  to  accomp- 
any the  parlies  to  Court. 
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cases  are  fonnd  gronped  together  which  have  a  superficial 
likeness  only.  Under  the  head  of  Money  Loans,  for 
instance,  will  he  found  a  nnmher  of  cases  which  belong 
properly  under  the  head  of  Succession.  The  above 
grouping  is  (perhaps  necessarily)  a  rough  one  only. 
The  order  of  the  precedents,  also,  is  a  matter  in  which 
perfection  was  not  reached.  The  plan  of  the  compilers 
(as  they  state  in  their  brief  preface)  was  to  place  in 
each  section,  first,  the  statutes  and  regulations,  in  order 
of  time ;  next,  the  decisions  upon  actions  and  Court 
memoranda.  But  after  these  groups  the  documents 
bearing  no  date  are  placed,  and,  as  it  has  been 
possible  for  the  Editor  to  fix  the  dates  in  many  cases, 
these  documents  appear  out  of  their  natural  order. 
Sometimes,  too,  a  further  subdivision  by  topics  was  made 
by  the  compilers  without  marking  a  new  section.  It  has 
seemed  impossible  to  disturb  the  order  of  the  manuscript, 
however,  except  in  one  or  two  urgent  cases.  Where  the 
confusion  is  likely  to  mislead,  as  in  the  first  chapter 
of  Part  III  in  this  series,  a  chronological  Hst  of  the 
cases  hiis  been  appended.  The  **  Collection  of  Legal 
Precedents  '*  and  the  "  Collection  of  Civil  Customs " 
are  not  divided  under  similar  titles ;  but  the 
groupings  **  Persons/'  **  Contract,*'  **  Property,"  and 
**  Persons,''  *'  Personalty,"  **  Realty,"  correspond  in  the 
rough ;  and  the  former  has  been  chosen  as  the  basis 
of  the  arrangement  in  this  series.  Of  the  above  parts  of 
the  "  Collection  of  Legal  Precedents,"  the  first  corresponds 
to  Part  VIII  of  this  series,  the  second  to  Part  III,  and 
the  third  to  Part  VI.  The  fourth  part  may  bo  added 
as  Part  IX,  if  it  should  be  translated. 

The  compilation  of  precedents  was  made  from  the 
manuscript  records  stored  away  in  the  Department  of 
Justice.  These  number  some  thousands  of  volumes  (of 
Japanese  size),  and  they  include  all  possible  kinds  of  legal 
precedents, — statutes,  town  proclamations,  general  instrao* 
tions  to  judges   from    the    Council    of    State,    decisions 
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of  the  Supreme  Tribnnal,  consultatioDs  between  judges 
of  that  Tribunal,  replies  to  inquiries  by  provincial 
magistrates  and  by  the  officials  of  feudal  lords,  regulations 
of  individual  Courts,  answers  by  merchants  and  others 
to  inquiries  upon  commercial  customs,  regulations  of 
guilds,  etc.  These  represent  the  Japanese  legal  system, 
it  must  be  remembered,  only  so  far  as  the  Central 
Government  of  the  Shogunate  was  actively  concerned 
with  it ;  the  records  of  the  Courts  of  the  great'  daimyo 
still  lie  hidden  in  their  provincial  storehouses.  The 
manuscript  collections  now  in  the  Department  of  Justice 
are  probably  not  the  original  papers,  but  records  from  the 
original  documents  by  clerks  or  other  officials  of  the 
old  regime.  These  collections  it  is  scarcely  possible 
that  a  foreigner  will  be  permitted  to  work  upon,  and  we 
shall  be  obliged  to  defer  further  study  of  the  sources 
firom  which  the  present  material  has  been  collected 
antil  something  is  doue  towards  copying  them  in  full. 

The  "  Collection  of  Commercial  Customs  *'  is  dated  in 
1888,  and  was  a  part  of  the  same  general  undertaking  to 
prepare  material  for  Codes.  It  was  prepared,  however, 
under  the  auspices  of  the  Cabinet ;  the  Committee  included 
several  well-known  judges  and  had  for  its  President  the 
veteran  statesman  Count  Terajima.  But  the  work  is  a 
much  less  satisfactory  one  than  the  other  two.  The 
investigation  seems  to  have  been  conducted  by  written 
question  and  answer,  and  not  by  personal  inquiry  ;  hence 
a  large  number  of  the  answers  are  more  negations  or 
professions  of  ignorance.  But,  more  than  this,  the 
questions  were  framed,  not  as  in  the  case  of  the  **  Civil 
Customs,*'  by  Japanese  of  the  old  school,  who  had  no 
preconceptions  or  technical  knowledge  to  hinder  them 
and  who  went  straight  forward  by  the  paths  best  known 
to  them  and  their  informants  and  asked  questions  in  a 
way  which  the  latter  clearly  understood,  but  by  some 
of    the   younger  officials    trained   in   modern    continental 

Fol.  zx.  Snp.  Pt.  1.-9. 


18  PRIVATE   LAW    IN    OLD    JAPAN*. 

law,  and  full  of  scientific  ideas  and  nomenclaiure  utterly 
unfamiliar  to  the  persons  interrogated.  In  consequence 
the  questions  pnt  were  in  great  part  incompre* 
hensible  to  those  who  were  to  answer  them,  and  even 
where  they  were  understood,  they  could  not  be  answered 
on  the  lines  required.  Imagine  the  answers  of  the 
average  British  or  American  man  of  business  on  being  asked 
what  he  knew  of  Usufruct,  Accession,  Urban  Servitudes, 
Opening  a  Succession,  Solidary  Obligation,  Resolutory 
Conditions,  Mandate,  Sequestration,  etc.,  etc.  Then 
conceive  the  different  answers  if  one  were  to  ask  for 
a  description  of  the  trade  customs  as  to  cash  sales,  sight 
bills,  overdrafts,  commissions,  etc.  Now  if  wc  take  away 
the  intellectual  spriglitliness  of  the  Occidental  mind,  and 
add  the  strongest  instincts  of  conservatism  and 
tradition,  we  can  understand  how  barren  mast 
have  been  the  results  when  questions  of  the 
former  class  were  propounded  to  the  Japanese  merchants. 
The  parallel  is  almost  exact,  for  the  modern  French  terms 
are  translated  almost  literally  jnto  scientific  Sinico-Japanese. 
Thus,  **usu-fruct,"  for  example,  becomes  ^^yo-yeH;'*^ 
**  super-ficies  "  becomes  **  (7a  (land) -jo  (above) -/ir;i  (right)." 
A  good  instance  of  the  transformed  legal  terminology  is 
that  of  ten-sai  (calamity  of  Heaven, — our  familiar  "act  of 
God*')  changed  into  fuka-ko-ryoku  (unavoidable  force). 
Those  acquainted  with  Japanese  will  realize  the  difference 
between  such  words  SLskari-nushi,  tsuke-komi-cho,  nakagai^  yo- 
tavhi-kirij  shita-kawnse-kin, — almost  purely  indigenous  Japa- 
nese terms — which  form  the  current  mercantile  expressions, 
and  tainpo,  kakaku-hosho,  saimiishay  kennahay  koffo-keisen, — 
artificial  Sinico-Japanese  expressions,  coined  by  the  code 
oommittees,  just  as  our  electricians  and  biologists  coin 
**  electro-dynamic,"  "protoplasmic,"  "ptomaine,"  and 
just  as  meaningless  to  the  multitude.  And  not  merely 
to  the  multitude,  but  to  the  whole  community.  A  student 
of  Roman  law  learns  with   surprise   that  the    "deposit" 
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abont  which  he  has  studied  is  the  <*  Icitaku "  which 
he  has  read  of  at  the  same  time  under  his  Code  lecturer. 
If  the  commissioners  for  the  investigation  of  commercial 
customs  bad  gone  about  their  work  as  did  Mr.  Ikuta 
and  his  coadjutors,  and,  abstaining  from  trying  to  fit 
the  practices  of  the  merchants  into  the  frame  of  a 
technical  legal  system,  had  allowed  the  merchants  to 
describe  their  customs  in  their  own  way  and  in  their 
own  terminology,  they  would  have  succeeded  as  well  as 
Mr.  Ikuta*s  commissioners  did,  and  could  afterwards  have 
giveu  their  results  a  scientific  form.  As  it  is,  the  greater 
part  of  the  answers  are  hardly  worth  publishing.  There 
are  many  portions  in  which  the  answers  are  invaluable, 
but  tbey  are  precisely  those  in  which  the  merchants,  when 
asked  in  intelligible  language  to  tell  all  they  knew  upon 
a  given  subject,  have  described  their  customs  in  their 
own  way.  These  portions  have  been  selected  for  publica- 
tion, and  form  Part  IV  of  this  series. 

In  the  work  of  translation  two  chief  principles  have 
been  followed ;  first,  to  place  no  Japanese  term  in  the 
text  unless  it  was  absolutely  unavoidable ;  second,  to 
render  every  term  as  literally  as  possible.  The  former  rests 
on  general  experience  in  making  first  acquaintance  with 
Japanese  books.  The  reader  not  familiar  with  the  language  is 
disheartened  when  he  finds  confronting  him  a  page  dotted 
with  italics  and  obstructed  with  a  dozen  unpronounceable 
words.  His  memory,  too,  is  sorely  burdened  with  the 
unfamiliar  terms,  unless  a  foot-note  is  repeated  in  every 
instance, — a  price  too  great  for  the  gain.  Needless  to  say 
that  the  original  term  is  given,  at  its  first  occurrence, 
in  a  foot-note,  wherever  it  has  a  technical  use  and  thus 
needs  recording  for  the  sake  of  future  investigators,  or 
where  the  literal  English  term  is  a  combination  of  words 
meaningless  as  a  whole,  or  where  some  historical  or 
institutional  significance  requires  to  be  noted.  As  to 
literaluess    of    rendering,  no  excuse   is   necessary.     Half 
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the  pleasure  in  the  study  of  the  Japanese  lauguage  is  the* 
comparison  between  the  modes  of  expressing  the  same 
thought;  in  that  tongue  and  in  our  own.  There  are  many 
difficulties,  however,  in  the  application  of  this  principle, 
especially  where  we  have  in  other  countries  institutions 
or  transactions  similar  enough  to  tempt  one  to  nse  the 
familiar  term  at  the  expense  of  accuracy.  The  names 
of  offices,  for  instauce,  present  particularly  knotty  problems. 
When  daikwati  occurs,  wc  at  once  think  Of  **  reeve," 
**  bailiff,"  **  steward,*'  etc.,  and  consider  which  one  fits 
best.  But  none  fit  completely,  and,  with  very  few  exceptions, 
it  has  seemed  best  in  uU  such  eases  to  give  the  most  literal 
rendering.  In  the  Introduction  (Part  I)  are  discussed  a 
few  cases  of  more  than  passing  interest,  and  this  will 
perhaps  make  up  for  the  use  of  less  suggestive  terms, 
such  as  **  deputy  **  for  daikwan.  The  word  "  headman  " 
has  always  been  used  for  nanu.shi,  shmja,  and  similar 
terms,  the  original  being  noted  where  necessary.  Kuni 
and  korif  the  names  for  the  old-time  divisions  of  the 
country,  have  been  kept  wherever  they  occur  with  the 
title  of  a  district ;  but  in  the  text  kuni  has  sometimes 
been  rendered  **  province."  The  names  of  the  kon  are 
protean,  and  in  many  cases  the  standard  pronunciation 
is  difficult  to  learn.  The  Government  map  has  been 
followed  in  cases  of  doubt,  and  the  popular  pronunciation 
has  been  sought.  The  translators  engaged  upon  the  work 
have  been  Mr.  Hattori  Masayasu,  of  the  Department  of 
Justice;  Mr.  Kambe  Torajiro;  Mr.  Ogimura  Kiuzaburo; 
Mr.  TaiDura  Iwao  ;  and  Mr.  Ushiba  Tetsuo.  The  first  was 
introduced  to  mo  by  the  Librarian  of  the  Department ; 
the  third  by  Mr.  Suzuki  Kentaro,  the  well-known 
ethnoU>gist ;  and  the  other  three  gentlennai  had  already 
become  known  to  me  through  translation  of  other 
materials.  The  work  of  Mr.  Ushiba  deserves  special 
mention.  A  keen  interest  in  the  subject,  an  assiduous 
attention  to  detail,  an  excellent  vocabulary,  and  a  good 
knowledge   of  the   times   of  those  records, — these  qualities 
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-characterized  his  work  throaghout.  It  was  originally 
intended  that  the  work  of  translation  should  be  solely  his, 
bat  greatly  to  my  regret  his  time  did  not  permit.  The 
balk  of  Part  H,  Part  III  (Section  I),  and  Part  V  is  Mr. 
Ushiba's  work. 

The  division  of  labor  betyreen  translators  and  editor 
lias  been  as  follows.  Each  translator  was  instructed  to 
make  his  rendering  as  baldly  literal  as  possible,  inserting 
the  Japanese  words  (transliterated  into  Roman  letters)  wher- 
•ever  the  term  was  of  the  slightest  possible  technical 
significance ;  for  in  order  to  secure  uuiformity  of  usage  it 
ivas  indispensable  that  the  original  terms  should  be  before 
the  editor.  This  first  draft  was  then  gone  over  between 
editor  and  translator,  and  further  reference  made  to  the 
the  original,  where  necessary.  The  translators  constantly 
•consulted  various  authorities  in  the  course  of  their  work, — 
scholars  like  Professor  Eomiyama  and  Professor  Naito,  and 
treatises  of  various  sorts.^ 

Their  first  draft  was  then  remoulded  by  the  editor  into 
the  form  in  which  it  now  appears.  The  capacity  of  the 
editor  as  a  translator  is  sleuder  enough  ;  for  he  is  unacquain- 
ted with  the  ideographs,  and  his  knowledge  of  the  language 
is  limited  to  the  technical  legal  vocabulary.  But  he  has 
endeavored  personally  to  satisfy  himself  as  to  the  equivalent 
of  every  word  or  expression  having  any  technical  significance. 
K  it  was  presumptous  to  attempt  the  task  under  the  circum- 


1.  The  conditions  of  translation  at  present  in  this  coantry  are 
peculiar.  The  only  persons  who  can  completely  understand  the  text 
of  this  material  are  a  few  of  the  older  generation,  (if  indeed  any  one 
of  these  could), — so  great  is  the  gulf  fixed  between  the  younger 
generation  and  the  feudal  past  of  their  country.  On  the  other  hand, 
the  younger  men  aloue  are  acquainted  with  English.  The  only 
method  possible  is  to  use  for  translation  younger  men  who  have 
some  taste  for  the  study  of  the  past  (and  these  are  not  numerous), 
and  to  have  them  consult  currente  calamo  with  the  older  scholars ; 
and  this  has  here  been  done. 
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stances,  bo  can  only  plead,  first,  that  there  are  not  more  than 
five  foreigners  in  Japan  who  could  read  these  materials  in  the 
original,  and  that  many  years  mast  have  elapsed  before 
any  one,  foreigner  or  Japanese,  was  likely  to  arise 
who  could  attempt  to  do  this  work  without  assist- 
ance; and,  second,  that  he  is  at  least  only  following 
in  the   steps  of  competent  workers  in  the  same  field. 

Those  who  understand  Japanese  and  Chinese  will 
know  how  useless  it  is  to  expect  a  purely  literal  rendering. 
The  nature  of  these  languages,  or  rather,  the  modes  of 
thought  aud  expression,  do  not  permit  it.  They  are  ellipti- 
cal where  we  should  be  exact,  Eind  prolix  where  we  shoald 
be  brief.  If  in  some  cases  the  thought  appears  unclear  in 
a  translation,  it  is  often  because  the  writer  himself  has 
not  thought  it  worth  while  to  be  what  we  consider  clear. 
In  the  works  here  translated  this  feature  is  doubly  em- 
phasized. Ellipticisms  and  ambiguities  abound  in  every 
document.  The  judges  and  clerks  took  no  pains  to 
write  understandingly  ;  for  what  they  wrote  was  intended 
usunlly  for  each  other's  eyes  aud  not  for  the  pubiie. 
Much  of  it  all  is  made  plain »  after  one  has  become 
drenched  with  the  ideas  and  expressions  by  familiarity 
with  the  whole  series  of  documents,  and  has  learned 
to  know  what  they  wish  to  say  rather  than  what  they 
have  said.  But  it  is  constantly  a  mere  choice  between 
different  suppositions,  and  even  the  profuse  use  of 
brackets  does  not  sufiice  to  indicate  all  the  passages 
where  something  has  been  supplied.  The  case  is  not 
much  better  with  the  Parts  embodying  the  '*  Collection 
of  Civil  Customs  '*  ;  for  the  redactor,  being  of  the 
older  generation,  has  allowed  himself  to  be  as  elliptical 
as  any  one  could  wish,  and  there  constantly  occnr  the 
most  unwarrantable  ambiguities.  On  the  whole,  then,  it 
cannot  be  hoped  that  there  are  not  errors  of  rendering. 
We  simply  say  that  we  have  endeavored  to  minimize 
these.      Moreover,    a     recent    lessening    of   facilities    for 
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access  to  the  originals  in  the  Department  of  Jastice 
has  diminished  the  opportunities  for  collation  of  pas- 
sages. 

At  the  present  time  three  volumes  (Part  11,  Part  III 
(Section  I),  and  Part  V)  have  been  made  ready  for  the 
press ;  and  though  the  first  draft  of  the  remaining 
portions  is.  partly  ready,  there  will  perhaps  occur  in 
the  later  printed  volumes  bome  few  changes  of  terms  by 
way  of  attempted  improvement.  These  inconsistencies  will 
be  unavoidable,  bat  will  be  duly  noted.  Owing  to  the  lack 
of  a  safiBiciently  large  supply  of  type,  not  more  than  100  or 
120  pages  have  been  set  up  at  one  time,  and  there  are 
hence  a  few  inconsistencies  in  the  use  of  terms  which 
would  naturally  occur  where  there  is  no  opportunity  to 
collate  several  hundred  pages  at  once.  In  the  preparation 
of  the  first  portion  of  the  Legal  Precedents  (Part  UI» 
Section  I),  where  much  experimentation  was  necessary 
in  the  arrangement  of  the  page,  the  Printer's  patience 
and  intelligence  have  facilitated  the  work  more  than 
can  be  told.  If  a  few  typographical  errors  occur,  the 
reader  must  remember  what  a  feat  it  is,  after  all, 
for  Japanese  workmen  to  set  up  a  book  of  the  sort 
in  a  language  of  which  they  understand  virtually 
nothing. 

For  kind  assistance  in  the  explanation  of  difficult 
terms,  especial  acknowledgment  is  due  to  Mr.  Saji  Jitsunen, 
the  eminent  Buddhist  scholar,  who  has  supplied  information 
on  technical  Buddhist  terms  ;  and  to  Professor  Komiyama 
Yasusuke,  the  antiquarian,  formerly  editor  of  that  fand 
of  information,  the  Yedo  Society's  Matfazine,  For  special 
courtesies  in  obtaining  the  use  of  books,  thanks  are 
due  to  Mr.  Kaneko  Eentaro,  Chief  Secretary  of  the 
House  of  Peers  ;  to  Mr.  Ideura  Rikyo,  formerly  Private 
Secretary  to  the  Minister  of  Justice ;  and  to  Mr.  H. 
Eambara,  Librarian  in  the  Department  of  Justice. 


II. 


INTRODUCTORY  SURVEY 

BY   THE    EDITOR 
OF 

ADMINISTRATIVE  AND  COMMERCIAL 
INSTITUTIONS  IN  OLD  JAPAN. 


The  purpose  in  this  preliminary  sketch  is  in  no 
sense  to  review  or  to  summarize  the  material  published  in 
the  succeeding  Parts;  but  merely  to  give  a  counected 
account  of  the  institutions  to  which  constant  references 
occur.  Space  aud  time  are  economized  by  collecting  all 
these  explanations  in  one  place  and  by  referring  the 
reader  thereto  from  time  to  time;  and  a  convenient 
opportunity  is  furnished  for  adding  certain  details  of  the 
Japanese  administrative  and  commercial  system  which 
are  not  directly  referred  to  in  the  text,  but  are  of  value 
as  going  to  form  the  setting  of  the  whole  picture.  If 
there  were  any  other  conuected  account  of  these  matters, 
such  a  preface  ; would  be  unnecessary;  but  there  is  not| 
and  it  would  be  useless  to  refer  the  reader  for  his 
information  to  volumes  for  the  most  part  untranslated  and 
inaccessible  to  him.  With  the  view,  then,  of  iutrodnoing 
him  to  the  life  of  the    community  where  these  costoms 
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prevailed  and  these  precedents  ruled,  and  of  supplying 
a  bandy  source  of  reference  in  his  perusal  of  the  main 
volumes,  a  brief  survey  of  the  subject  has  been  prepared 
under  the  following  heads : 

1.     The  Feudal  System. 
^  2.     Local  Administration. 

8.     Religious  Organization. 

4.  Administration  of  Justice. 

5.  Taxation. 

6.  Commercial  Houses. 

7.  Gruilds. 

8.  Transportation. 

9.  Money,  Banks,  and  Commercial  Paper. 
10.     Rice  Trade.i 


1, — Tlve   Feudal    System. 

The  traditional  and  fundamental  division  of  the  whole 
country  was  into  kutd  and  Aor/, — to  be  rendered,  perhaps,  by 


1.  The  following  sketch  is  based  chiefly  on  Japanese  treatised 
and  on  articles  by  Japanese  writers  in  the  transactions  of  learnes 
societies  and  in  antiquarian  magazines.  The  latter  are  drawn  in 
ahnost  every  case  from  documents,  records,  and  other  original 
sources,  and  written  by  the  highest  authorities  on  Japanese  law  and 
antiquities.  Special  acknowldgnient  is  made  under  the  various 
sections.  In  some  cases,  where  the  subject  has  been  already 
adequately  treated  in  a  Western  language,  such  an  authority  has 
been  followed.  For  the  feudal  system  have  been  used  Dr.  Yoshida's 
"  Staatsverfassung  und  Lehnweseu  von  Japan,"  Hague,  1890;  for 
the  administration  of  justice  (in  part)  Herr  Kudor£f's  *'  Bechtspflege 
anter  den  Tokugawa,"  Tokyo,  1888 ;  and  for  rural  administration, 
Dr.  Simmons'  '•  Notes  on  Land  Tenure  and  Local  Government,*' 
edited  by  the  present  editor  and  published  by  this  Society  in  1891. 
Besides  these  authorities  a  number  of  original  documents  in  the 
editor's  hands  have  been  consulted. 
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**  province  "  and  '*  county.*'  This  division  dates  back  io  at 
least  the  first  century  A.  D.,  and  is  still  recognized  in 
popular  language.  These  kuni  in  the  tenth  century 
numbered  68,  bat  a  few  later  subdivisions  have  increased 
the  number.  The  K-ori  numbered  about  600.  The  kuni 
were  arranged  in  8  groups,  as  follows  : 

1.  Oo'kinai    (August  i     Home    Provinces),    including 

Yamashiro,  Yamato,  Eawachi,  Idzumi,  Settsu  : 

2.  Tokaido  (East  Sea  Boad),  including  Iga,  Ise,  Shima» 

Ownri,    Mikawa,    Totomi,     Suruga,    Eai,     Idza, 

Sagami,      Musashi,     Awa,     Kadzusa,     Shimosa^ 

Hitachi : 
8.  Tosando  (East  Mouutain  Boad)  including  Omi,  Mino» 

Hida,    Shinano,    Kotsuke,     Shimotsuke,     Iwaki^ 

Iwashiro,  Bikuzen,  Bikuchu  (these  five  known  as 

Oshu),  Mutsu,  Uzen,  Ugo  : 
4.  Hokurokudo  (North  Land  Boad),  including  Wakasa^ 

Echizen,  Kaga,  Noto,  Echu,  Echigo,  Sado : 
6.  Sanindo  (Mountain  Shady  Boad),  including  Tamba, 

Tango,  Tajima,  luaba,  Hoki,  Idzumo,  Iwami : 

6.  Sanyodo  (Mountain  Sunny  Boad),  including  Harima^ 

Mimasaka,  Bizen,  Bichu,  Bigo,  Aki,  Suwo,  Nagato : 

7.  Xankaido   (South  Sea  Boad),  including  Kii,  Aw^ji, 

Awa,  Sauuki,  lyo,  Tosa  (these  four  making  the 
island  of  Shikoku,  or  Four  Provinces): 

8.  Saiknido   (West    Soa-Boad),     including    Chiknzen^ 

Chikugo,  Buzen,  Bugo,  Hizen,  Higo,  Hyuga* 
Osumi,  Satsuma  (these  nine  making  the  island  of 
Kyushu  or  Nine  Provinces),  Iki,  Tsushima  : 

9.  Hokkaido  (North  Sea   Boad),    being  the  island  of 

Yezo. 
Other  groupings  were  occasionally  used.     Kwanto  (East 
of  the  Gate)  was  the  term   applied   to   the  eight    provinces 
east    of  the   Hakone    Pass    situated    on    the    road    from 


1.  Because  it  had  been  the  Imperial  Domain. 
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Yedo  to  Kyoto  (Sagami,    Musashi,    Eotsuke,    Sbimotsuke 
EUtachi,  Shimosa,  Eadzasa,  and  Awa)  which  were  the  im- 
mediate  possessions   of  the  Tokngawa  family.      Kamigata 
(Upper    Parts)  was  applied  to  the  central- western  provinces - 
about  Kyoto. 

The  hori  were  made  up  of  mura  and  wachiy  villages 
and  towns.  But  mura  is  a  very  variable  term.  It 
indicates  a  particular  grouping  of  houses  as  well  as  a 
nnit  of  local  government.  Thus,  within  Yodomura  might 
be  found  Kawamura,  Yamamura,  and  Tamura.  Tanimura 
might  or  might  not  include  Kotanimura  (Little  Tanimura) 
in  its  administrative  limits.  Only  a  careful  examination  of 
the  village  records  can  work  out  the  correct  details  of  the 
subdivision.  Again,  several  mura  together  were  sometimes 
termed  go.  This  was  probably  an  administrative  grouping 
for  taxation  purposes,  aud  doubtless  obtained  where  the 
above  custom  of  uniting  several  mura  into  one  was  not 
followed.  Any  one  who  has  seen  in  Japan  the  clusters  of 
cottages  secluded  in  little  green  valleys  half  a  mile  or 
more  apart  will  realize  how  these  would  have  been 
too  small  for  administrative  units.  The  term  machi  was 
applied  both  to  separate  towns  and  to  individual  wards 
of  large  towns.  Of  course  **  town"  is  the  original  meaning. 
The  appearance  of  Yedo  shows  even  to-day  how  numbers 
of  suburban  machi,  cut  off  by  intervening  hills,  have 
gradually  climbed  the  barriers  and  grown  together  into 
one  large  town ;  and  in  these  cases  each  original  group 
of  houses  has  preserved  the  term  machi,  until  it  has  come 
in  these  cases  to  be  in  reality  a  ward.  The  process  is 
familiar  enough  in  our  own  history. 

But  these  kuni  and  hori  were  under  the  Shogunate- 
geographical  divisions  only.  The  political  divisions  were 
the  fiefs  of  the  various  territorial  lords.  Theoretically  the- 
Emperor  was  the  fountain  of  government,  and  the  Shogun 
was  only  his  generalissimo,  the  preserver  of  peace  aud  the 
leader  in  war.    Practically  the  Shogun  wielded  all  the  power 
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of  the  Central  Government.  This  is  not  saying  that  he  was 
practical  master  of  the  country,  for  into  a  few  of  the  fiefs 
of  the  powerful  lords  on  the  west  and  north  no  central 
administrative  power  ever  entered.  In  fact,  a  Tokugawa 
man  might  not  venture  into  the  districts  of  the 
great  Shimadzu  family,  the  lords  of  Sntsuma  and  its 
neighborhood,  without  more  or  less  peril.  The  Tokugawa 
scholars,  in  writing  about  the  administration,  seldom 
disclose  any  knowledge  of  Western  customs.  The 
Shogun  thus  occupied  a  double  position  towards  the 
greater  lords  who  owed  allegiance  directly  to  the  Emperor. 
He  was  as  a  feudatory  ouly  primus  inter  pares;  at 
the  same  time  he  was  as  generalissimo  vested  with 
political  authority  over  them.  But  the  Tokugawa  rulers 
were  too  wise  to  exercise  this  right  unless  the  occasion 
made  it  unavoidable,  and  almost  the  only  practical  ways  in 
which  it  found  recognition  were  the  journeys  of  these 
daimyo  to  Yedo  in  alternate  years  and  the  oath  of  fealty 
at  the  accession  of  a  new  Shogun. 

It  follows,  then,  that  the  Grovcrnment  now  to  be 
sketched  possessed  a  sphere  of  influcuco  of  a  maximum 
intensity  at  the  centre,  gradually  diminishing  until  at  the 
outer  edge  it  became  almost  zero.  The  Tokugawa  laws, 
so  far  as  they  were  statates,  were  the  laws  obeyed  in  this 
central  district.  At  the  top  of  this  Government  was  the 
Gv-roju  (august  Body  of  Elders)  or  Council  of  State, 
which  usually  numbered  4  or  5  persons.  Under  them 
was  the  whole  body  of  official  workers.  After  a 
fashion  common  in  the  Tokugawa  administration, 
each  Councillor  took  turns  in  presiding  for  a  month 
over  the  matters  of  State.  It  can  hardly  have  been 
that  the  others  were  quite  idle  during  their  vacant 
months.  They  seem  to  have  consulted  constantly, 
and  the  policy  of  the  Council  was  certainly  not  subject 
to  the  breaks  and  changes  which  would  have  happened 
if  the   above  arrangement  had  been  strictly  carried  ont. 
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The  castom  probably  required  merely  that  the  ordinary 
routine  of  executive  details  should  be  attended  to  by  each 
Councillor  in  turn.  It  is  entirely  contrary  to  the  spirit 
of  Japanese  institutions  that  he  should  have  attempted  in 
any  matter  of  consequence  to  act  without  being  assured 
of  the  support  of  his  fellow-members.  We  talk  of  the 
Shogun  having  bad  this  or  that  policy,  but  it  is  a  phrase  only. 
The  real  rulers  of  Japan  (that  is,  of  the  part  which  the 
central  power  reached)  were  these  Councillors.  From 
the  time  of  lyemitsu,  the  third  Tokugawa  Shogun,  there 
was  probably  not  a  single  occupant  of  that  commanding 
position  (except  Yoshimune,  the  eighth  Shogun)  who 
did  not  register  without  hesitation  whatever  decree 
the  Councillors  agreed  upon.  They  practically  elected 
themselves  ;  but  tbey  seem  to  have  Lad  wonderful  success 
in  attracting  to  their  number  the  ablest  men  in  the 
ruling  class,  for  no  country  in  Europe  had  a  more 
trauquil  history  than  Japan  during  che  260  years  of 
their  government.  Where  the  Shogun  was  a  minor,  one 
of  them  was  chosen  to  serve  as  Regent,  and  during  his 
incumbency  possessed  a  controlling  influence. 

Under  this  Council  were  the  Waka-doshhjori  (Young 
Elders)  or  Junior  Council.  These,  too,  were  4  or  5  in  num- 
ber. Promotion  from  this  to  the  Council  of  State  was  naturally 
frequent.  The  Junior  Council  had  a  more  limited  sphere 
than  its  superior.  Its  direct  control  was  exercised  over 
offices  below  the  chiefs  of  bureaus,  when  situated  iu  Yedo, 
There  were  no  bureaus  independent  of  these  two  Councils, 
with  three  exceptions ;  these  were  the  Adjutants  of  the 
Shogun  {Sohayonin),  the  Temple  Magistrates  (JhhahtKjyo), 
and  the  Envoys  of  the  Shogun  (Sojoshu),  and  it  is  hard 
to  believe  that  these  were  not  more  or  less  under  the 
control  of  the  Council  of  State.  The  other  bureaus  of 
Government,  then,  were  divided  into  two  groups,  **  inner" 
and  "  outer,'*  that  is,  according  as  their  headquarters 
were  situated  in  Yedo  or  out  of  it.     The   **  inner  "  bureaus 
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were  as  follows :  Equerries,  OhamberlaiDS,  Castle  Guards, 
Censors,  Town  Magistrates  of  Yedo,  Finance  Magistrates, 
Auditors,  Construction  and  Public  Works,  Military.  Of 
course  under  these  bureaus  were  a  much  larger  number 
of  staffs  of  various  sorts, — police,  military,  education, 
finance,  etc.,  aud  the  direct  control  of  these  was  in  the 
hands  of  the  Junior  Council.  It  will  seem  strange  that  the 
•  chiefs  of  bureaus  should  be  appointed  by  the  Council 
of  State,  while  their  subordinates  were  appointed,  not 
by  themselves  but  by  a  collateral  body.  But  this  was 
a  special  feature  of  the  Tokugawa  administrative  system,  aud 
was  merely  one  of  the  many  ways  in  which  its  fouuders 
had  tried  to  provide  checks  against  usurpation  by  rendering 
each  official  incapable  of  securing  excessive  power.  This 
interlacing  of  authority  wns  carried  through  the  whole 
system,  aud  complicated  vastly  the  Governmental  machine. 
The  term  **  direct  control,'*  {jiki-shiJiai),  sometimes  used,  in- 
dicated the  relation  between  the  appointing  and  the  appointed 
person,  not  between  the  latter  and  his  chief  of  bureau  or 
section,  who  was  said  to  be  the  kashirn  shihai. 

The  "  outer  *'  offices  were  those  of  Osaka — the  Castlo 
Commandant,  the  Military,  the  Town  Magistrate,  and  the 
Town  Censor ;  of  Kyoto  —  the  Commandant,  with  the 
Town  Magistrate  and  a  few  others  ;  of  Nagasaki,  Niigata, 
Hakodate,  Shimoda,  Uraga,  Sakai  (the  sea  ports),  and  of 
Fushimi,  Nara,  Sumpu,  Yamada,  Nikko,  Sado, — in  each 
case  a  Magistracy ;  and  of  the  rural  regions  under  the 
direct  control  of  the  Tokugawa  family,  in  each  district  a 
deputy  or  an  esquire,  as  will  be  explained. 

All  these  officials  were  required  to  be  vassals  of  the 
Tokugawa  family.  The  Regent,  moreover,  must  belong  to 
one  of  the  four  families  li,  Honda,  Sakakibara,  and  Sakai 
(popularly  known  as  the  **  Four  Kings,"  in  allusion  to  a 
Chinese  tradition)  or  of  the  Three  Families  (Gosanhe)  from 
which  the  Shogun  was  selected, — Kii,  Owari,  and  Mito, 
the    three  branches   of  the   Tokugawa   family.     The   two 
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Councils  and  the  three  collateral  bureaus  were  made  up 
exclusively  of  the  "loyal  daimyoy^  hereafter  described. 
For  other  offices  the  possession  of  a  fief  of  over  a  certain 
assessmeut  was  required, — a  8,000  kokii  fief  for  a  Town 
Magistrate  of  Yedo,  etc.  There  were  four  grades  of  office, — 
Taifu,  including  the  chiefs  of  bureaus  above-mentioned, 
Hoi,  including  subordinate  chiefs  of  sections,  Omemiye-jo,  or 
officers  having  the  right  of  presentation  at  the  Shoguu's 
Court,  and  Omemiye-ka,  officers  not  having  this  right.  The 
last  included  all  foot-soldiers,  police  and  the  like. 

We  come  now  to  the  feudal  arrangements  in  the  strict 
sense.  The  whole  population  were  included  in  seven 
classes  ;  first  the  kuye  or  Imperial  aristocrucy,  who  were  of 
BO  consequence  iu  the  Government,  except  that  they 
possessed  the  opportunity  for  intrigue  which  afterwards 
enabled  them  to  assist  the  western  lords  in  the  overthrow 
of  the  Shogunate ;  next,  the  samurai^  or  military  nobility ; 
then  the  three  orders  of  the  common  people, — hyahishOf  or 
farmers,  shokunin,  or  artisans,  and  shonin,  or  merchants ; 
besides  these  were  the  priesthood,  occupying  a  position  apart, 
and  the  outcasts  (yeta  and  hinin),  fortunetellers,  etc.  who 
were,  iu  the  estimate  of  the  time,  hardly  to  be  reckoned  at  all. 

The  term  aamurai,  in  its  broadest  sense,  signified  the 
entire  military  nobility  or  buke,^  These  fell  of  course,  into 
two  groups,  the  daimyo  or  feudal  lords,  and  the  samurai 
proper.  There  was  no  distinguishing  mark  between  these 
classes,  save  that  the  assessed  production  of  a  daimiate 
must  exceed  10,000  koku  of  rice.  But  at  one  extreme 
we  find  that  the  highest  daimyo  were  feudally  subject  only 
to  the  Temhi  (Emperor)  and  possessed  landed  fiefs,  while 
the  lowest  samurai  were  always  dependent  ou  some 
intermediate  lord,  and  were  paid  by  a  stipend  of  rice  from 
the  storehouse  of  their  lord.  One  division  of  daimyo 
was      that     of     kokushi,     lords     of     a    whole     province, 

« 

1.  Dr.  Yoshlda  states  that  samurai  was  a  geueric  term  including  the 
kuge.    Bat  in  ordinary  usage  this  seems  not  to  have  been  so. 
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ryosJiu,  lords  of  a  smaller  district,  and  joshUf  lords  of  a 
castle.  But  the  common  one  was  the  classification  of  ^o^n- 
ke,  the  three  great  families  from  one  of  which  the  Shogon 
must  come,  kokushif  or  great  provincial  lords,  and  the  lesser 
nohility,  who  were  divided  into  Tokugawa  vassals 
(fudatf  literally,  **  loyal  families'*)  and  vassals  of  the  provin- 
oiallords  (tozama)^  though  tbe  exact  significance  of  these  terms- 
has  heen  a  matter  of  some  dispute.^  The  samurat  proper  were 
of  two  kinds,  higher  (seishi  or  joshi)  and  lower  {kashi). 
The  higher  class  were  the  knights,  in  the  strict  sense  of  the 
term.  They  alone  had  the  privilege  of  following  the  lord 
to  battle  on  horseback ;  in  fact,  those  whose  territory  was 
assessed  for  more  thau  500  koku  were  obliged  to  provide 
a  horse  and  accoutrements.  They  had  privileges  in  all 
respects  similar  to  those  of  the  higher  nobles,  except  the  lords 
of  provinces.  The  distinction  between  them  and  the  lower 
samurai  was  well  marked,  for  they  had  a  power  of  punish- 
ment over  the  latter  of  the  same  nature  as  tbeir  power  over 
the  peasants  and  other  common  people.  These  seishi  were 
of  two  sorts,  according  as  their  allegiance  was  directly  to 
the  Tokugawa  chief  [chokushin)  or  to  some  other  feudal  lord 
(Jbavthin),  Tbe  former  are  usually  known  m  history  as 
the  hatamoto.  They  filled  most  of  the  Shogunate  offices 
and  furnished  the  greater  part  of  the  Tokugawa  armed  forces. 
The  corresponding  class  of  provincial  vassals  was  known  as 
kerai, — a  term  having  also,  however,  a  broader  signification. 
A  daimyo  of  100^000  koku  (such  as  Date  of  Sendai)  would 
have  perhaps  1,000  samurai  of  this  rank.  The  lowest 
cIass  0^  samitral,  the  kasJiiy  formed  the  ordinary  foot- soldiery. 
Those  belonging  to  the  Tokugawa  House  were  known  as 
(jokeiiin  (men  of  the  August  House)  and  tbey  were  apt  to 
be  conceited  and  overbearing  in  their  relations  with  the 
retainers   of  the   provincial   lords.     This   lowest  rank  had 

1.  See  Gubbins,  in  Trans.  As.   Soo.  Jap.,  XV,   135 ;  Budorff,  in 
Mitth.  d.  D.  Ges.  Ost.,  38,  381. 
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of  coarse  many  subdivisions,  RUd  the  terms  yoriki,  hachi^ 
doshiii,  ashiyaru^  which  oue  is  often  puzzled  by  in  Tokugawa 
records,  were  merely  names  given  to  the  various  groups 
according  to  their  occupation  in  the  civil  or  military 
service. 

The  connection  between  public  offices  and  vassalage  in 
the  Tokugawa  family  led  to  still  further  subdivisions  of 
classes.  The  hatanioto  were  divided  into  taishin  or  yoriai, 
with  incomes  of  3,000  koku  and  over,  and  omeniiye-joy  with 
incomes  between  300  and  3,000  kokit.  The  higher  class  were 
known  as  taishin  or  great  vassals,  when  they  were  in 
active  service  in  an  office,  and  as  yoriai  (either  kotai-iforiai, 
alternate  councillor,  or  hira-ijoriai^  ordinary  councillor)  when 
their  office  was  an  honorary  one  only.  The  lower  hatamoto 
and  the  yokenin,  when  not  in  active  service,  were  known  as 
kobushin.  The  offices  were  not  hereditary,  except  probably 
where  the  office  itself  was  the  only  foundation  of  the  feudal 
relation,  as  in  the  case  of  the  police. 

The  titles  of  the  higher  nobles  must  be  considered  for  a 
moment.  A  quotation  from  Mr.  Grubbins  i  will  best 
elucidate  the  subject. 

**  The  titles  borne  by  daimyos  form  a  rather  complicated 
subject.  They  may  be  divided  into  two  classes :  territorial 
titles,^  which  were  the  earliest,  and  official  titles,^  which 
were  of  later  creation.  The  territorial  title  of  a  daimyo 
consisted  of  the  word  kami  joined  to  the  name  of  a  province, 
and  originally  this  title  was  taken,  as  was  the  custom  also  in 
many  cases  with  family  names,  from  the  territories  which 
he  held.  Thus  the  daimyo  of  Shinshu  was  called  Shinano- 
no-kami,  the  daimyo  of  Omi,  Omi-no-kami  and  so  on.  The 
title  of  a  daimyo,  therefore,  in  early  days  had  direct  reference 
to  the  province  in  which  his  territory  was  situated.     In  the 

1.  Trans.  Asiat  Soc.  Jap.,  XV,  137.  1.  Known  as  Kuni-kami* 
2.  Known  as  Ryd-gwan,  and  so  called  because  the  seat  of  Govern- 
ment was  at  Kyoto. 

Vol.  XX.  8np.  Pt.  i.— 3. 


84  PRIVATE   LAW    IN    OLD   JAPAN  .* 

course  of  time,  however,  though  this  territorial  title  remained 
in  general  use,  it  by  no  means  necessarily  followed  that 
there  was  any  connection  between  the  particular  province 
mentioned  and  the  territory  actually  held  by  a  daimyo. 
This  change  in  the  significance  of  the  title  was  due  to  several 
causes  : — to  the  partition  amongst  several  daimyo  of  lands 
originally  held  by  a  single  individual,  to  the  removal  of  a 
daimyo  to  another  part  of  the  country,  and  to  the  formation  of 
cadet  houses.  In  the  first  case,  instead  of  one  daimyo  of  Musa- 
shi,  for  instance,  there  came  to  be  three  or  four ;  in  the  second 
case  the  change  of  fief  made  no  difference  in  the  title  ;  and  in 
the  last  case,  although  the  family  name  was  invariably  retained, 
there  was  no  fixed  rule  as  to  the  retention  of  the  title, 
which  often  remained  the  same.  This  multiplication  of 
similar  titles  led  to  much  confusion,  and  in  late  years,  by 
way  of  remedying  this  inconvenience,  if  when  a  daimyo  was 
appointed  to  the  Gorqju,  or  Upper  Council  of  State,  it  was 
found  that  an  existing  member  bore  the  same  title,  the  newly 
appointed  Councillor  was  obliged  to  adopt  another  in  order 
to  distinguish  him  from  his  colleague.        .         .  .  • 

"  The  history  of  the  other,  or  official,  titles  is  this. 
When  the  administration  of  the  coimtry  passed  out  of  the 
hands  of  the  kiuje  into  those  of  the  military  class,  the  official 
posts  formerly  held  by  the  Court  nobles  were  filled  by 
dalmyos,  who  accordingly  assumed  the  official  titles  which 
were  attached  to  those  posts.  The  daiinyos  who  were  thus 
originally  appointed  held  the  official  titles  merely  during 
their  tenure  of  office ;  i  but  as  time  went  on  and  successive 
changes  occurred,  the  duties  of  these  posts  became  merely 
nominal,  imtil  at  last  the  titles  became  hereditary,  and  had 
no  connection  with  the  discharge  of  official  duties.^    . 


1.  In  the  earlier  days  of  the  feudal  system,  some  of  the  kuge 
occasionally  assumed  the  territorial  titles  belonging  to  the  daimyOs, 
but  such  instances  were  rare.  2.  It  should  be  explained  that  each 
title  was  nut  limited  to  one  individual.  Many  daimyds  had  the  same 
title. 
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"  There  were  in  leyasu's  time  in  all  about  60  of  these 
official  titles,  which  were  held  under  the  Tokugawa 
administration  by  both  Fudai  and  TozamaA      .... 

**  As  instances  of  the  hereditary  assumption  of  these 
titles,  the  cases  of  the  Daimyos  of  Satsuma,  Choshu,  and 
Hikone  in  Omi  may  be  cited.  The  title  of  Shuri-no-Daibu 
was  hereditary  in  the  Shimazu  family,  that  of  Daizen-no-Daibu 
in  the  family  of  MOri,  while  li,  the  Daimyo  of  Hikone,  was 
styled  Eamon-no-Kami.  In  some  cases  too  the  official  titlo 
was  always  borne  by  the  Head  of  the  clan,  the  territorial 
title  devolving  on  the  eldest  son  and  heir.  Thus  the  eldest 
son  of  the  Mori  family  was  known  by  the  title  of  Nagato-no- 
Kami 

**  It  must  not,  moreover  be  supposed  that  both  territorial 
and  official  titles  were  common  to  all  Daimyos,  Some  had 
both,  others  again  had  one  and  not  the  other,  while  many  of 
the  lesser  Damijos  bore  no  title  at  all." 

It  is  with  the  mutual  relations  of  these  various  classes 
that  feudalism  proper  is  concerned,  and  we  now  turn  to  the 
different  aspects  of  the  feudal  relations,  taking  first  the 
subject  of  the  feud. 

On  the  one  hand  was  the  lord  of  the  feud,  the 
person  from  whom  it  was  held.  In  Japan  the  Emperor 
stood  as  the  lord  of  the  whole  land  from  whom  all  feuds 
must  be  held.  It  would  seem  that  subinfeudation  placed 
the  lower  vassal  in  feudal  relations  with  his  immediate 
lord  only,  and  not  with  the  Emperor.  Thus  the  first  rank 
of  feudatories  holding  directly  of  the  Emperor  were  the 
large  provincial  daimyo^  or  kokushiy  the  tozama  daimyo, 
not  subordinate  to  the  Tokugawa  family,  and  the  Tokugawa 


1.  Before  leyasa  became  Shdgun,  these  titles  were  arranged 
in  order  of  seniority,  and  a  Daimyo  might  be  promoted  for 
meritorious  services  through  each  step  up  to  the  highest  degree, 
leyasa  himself  passed  through  five  grades,  beginning  as  the  simple 
Daimyo  of  Mikawa  without  any  title  at  all. 
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lords.  Under  these  came  a  host  of  vassals,  who  in  turn 
were  lords  of  others  still  further  below.  What  Japanese 
history  still  needs  is  an  accurate  feudal  map  of  the  country, 
showing  the  distribution  of  fiefs  and  the  inter-relations  of 
lord  and  vassal.  Ou  the  side  of  the  vassal  certain  qnalifica* 
tions  were  required.  He  must  be  of  an  age  — 15 — capable 
of  bearing  arms.  He  must  have  been  born  a  samurais 
He  must  bo  skilled  in  the  accomp  lishments  of  a  8oldter» 
riding  and  archery,  spoar  and  sword  practice.  He  most, 
in  theory  at  least,  possess  the  education  of  a  gentleman* 
He  must  not  be  a  dishonorable  or  iufamous  person,  or 
weakly  in  mind  or  body.  But  naturally  these  require- 
meuts  were  not  always  strictly  carried  out  in  practice. 

The  object  of  the  feud,  the  thing  which  the  vassal 
received  and  for  which  he  rendered  service,  might  be  one 
of  three  things.  First,  it  might  be  a  territory,  of  larger 
or  smaller  area.  The  larger  fiefs  were  known  as  ryochi  or 
lyobun,  the  smaller  ones  as  shiro  (castle).  A  joshu  wae 
the  lord  of  a  castle,  that  is,  of  a  castle  and  the  territory 
immediately  around  it.  Secondly,  the  feud  might  be 
merely  a  right  to  receive  an  income  {chigyo)  from  % 
certain  area  of  land.  This  land  might  include  one 
village  or  fifty,  or  perhaps  only  a  dozen  rice-fields,  and 
was  called  c/iitji/o-sho.  But  the  vassal  obtained  no  right 
to  govern  the  land,  and  no  power  to  increase  or  diminish 
the  proportion  of  the  produce  assigned  to  him.  The 
cultivating  peasant  was,  however,  bound  to  join  his  trsin 
as  a  servant  in  case  of  war.  But  the  hatamoto  who' 
possessed  chit/yo-sho  were  able  to  break  these  rules  witti 
impunity,  and  to  increase  their  real  income  far  beyond 
its  nominal  figure.  The  lowest  sort  of  feud  was  the 
right  to  draw  annually  fi-om  the  lord's  store-house  a  certain 
amount  of  rice.  If  its  amount  was  reckoned  by  the  number 
of  rice-bales,  it  was  called  hyo-mono  (bale -estate),  and  wai 
regarded  as  of  higher  rank.  If  the  reckoning  was  according 
to   the  number  of  persons  in  a  family,   the  name    WM 
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fueJU.  The  income  from  a  hyo-mono  might  exceed  that  from 
a  ehufyo'ShOf  bat  it  never  ranked  as  high.  Most  samurai 
began  with  the  lowest  grade ;  aud  if  by  bravery  in  battle 
or  by  skill  and  industry  in  civil  office  they  showed 
preeminent  merit,  their  reward  was  the  promotion  to  a 
chigyO'Sho,  The  commonest  generic  names  for  the  stipends 
from  chigyo  down  were  roku  and  on-fivchi'inaL  In  al 
feuds»  there  was  included  in  addition  a  place  of  residence, 
granted  by  the  lord  to  the  vassal,  and  always  situated  in 
some  castle-town.  The  size  of  this  yashikl  varied  with 
the  feud ;  bnt  au  inferior  vassal  having,  say,  100  koku  a 
year  would  have  a  plot  of  about  1  tan  in  area  (^  acre). 

Among  the  obligations  of  the  vassal  first  and  foremost, 
of  coarse,  cams  the  duty  of  personal  service  in  war. 
This  formed  the  chief  reason  for  which  the  feud  was  given, 
and  involved  several  minor  duties.  The  vassal  must 
uataraUy  be  prepared,  in  time  of  peace  as  well  as  iu  war,  to 
perform  this  highest  duty,  and  he  must  keep  his  fief,  if  he 
was  a  territorial  lord,  in  such  a  state  of  prosperity  and 
productiveness  as  would  best  enable  him  to  fulfil  it. 
He  must  arm  and  equip  himself  and  his  followers,  and  the 
nambar  of  the  latter  must  of  course  be  in  proportion  to  the 
size  of  his  feud.  The  rules  varied  at  diiferent  epochs,  but 
there  were  included,  iu  the  traio  of  a  large  duinnjOj  knights, 
swordsman,  riflemso,  artillery-men,  archers,  pikemeu, 
standard-bearers,  lancers,  and  numbarless  servants  of  all 
kinds.  A  samurai  of  500  koku  was  iu  1610  expected 
to  bring  11  men;  a  daimyo  of  50,000  koku  was  looked 
to  for  1,000  men.  But  by  1861  the  former  requirement 
had  dwindled  to  1  man,  the  latter  to  163  men.  Another 
of  the  personal  duties  was  that  of  following  the  lord  upon 
his  journeys.  This  maant  usually  the  attendance  of  a 
eertalu  number  of  samurai  upon  each  daimyo  during  the 
year  of  his  residence  in  Yedo.  During  the  remaining  time 
each  samurai  took  his  turn  at  the  castle- watch,  either 
as   officer  or   as   private.      The   duty  of  serving  as  civil 
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officials  was  also  an  important  one,  and  in  the  latter  days  of 
the  Shogunate  the  number  of  these  had  greatly  increased. 
The  civil  officials  of  the  dainvjo,  who  was  usually  sl  faineant, 
were  the  real  rulers  of  the  fief,  and  from  them  cnme  most 
of  the  present  administrators.  Beside  these  personal 
services,  the  lord  was  entitled  to  certain  material  benefits 
from  the  property  of  the  vassals.  There  were  gifts — 
voluntary  only  in  name — to  be  presented  from  the  fruits  of 
the  fief,  and  almost  every  month  called  for  a  special 
article.  There  were  New  Year's  offerings,  or  clwnwku, 
which  signified  the  presentation  of  an  appropriate  sum  of 
money.  The  price  of  a  horse  and  a  sword  was  customarily 
duo  at  certain  times.  We  find  also  what  is  known  in 
European  law  as  **  relief,'*  the  payment  of  a  fee  upon  the 
occasion  of  the  investiture  of  an  heir,  and  **  wardship,"  the 
payment  of  a  sum  of  money  during  the  time  when  a 
youthful  vassal  was  unable  to  render  military  service.  In 
contradistinction  to  these  duties,  there  existed  also 
certain  riglits  of  the  vassal.  The  chief  mark  of  the  feudal 
vassal  was  of  course  his  enjoyment  of  the  territory  or 
income  which  formed  the  object  of  the  feud.  Next  in 
importance  was  the  right  to  carry  two  swords,  the  great 
privilege  of  the  snmurnL  Besides  this  he  enjoyed  exemption 
from  taxes  and  other  burdens,  the  privilege  of  using 
a  family  name  and  a  crest,  the  right  of  hunting, 
of  riding,  and  so  forth.  But  it  is  difficult  to  say  how  far 
some  of  these  privileges  may  be  regarded  as  pertaining  to  the 
samurai  as  a  fief-holding  vassal,  or  merely  as  one  of  a 
privileged  social  class. 

Such  was  the  feudal  relation,  in  what  may  be  called 
its  stationary  aspect.  But  every  feud  had  a  beginning 
and  perhaps  an  ending,  and  it  was  often  transferred  from 
one  person  to  another.  This  brings  us  to  the  creation  of 
the  feud. 

Investiture  (meshidashi)  of  the  vassal  by  the  lord 
was   the    sole    method.       The   ceremony    was    a    simple 
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one,  and  consisted  merely  in  handing  to  the  samurai 
the  deed  of  enfeoffment  in  the  presence  of  certain 
officials.  The  enfeofEmg  deed  was  the  ultimate  foundation 
of  the  vassars  rights,  and  was  necessarily  a  priceless 
possession.  There  are  many  tales  of  faithful  retainers 
saving  tliis  heirloom  of  their  masters  at  the  risk  of  their  own 
life.  The  more  honorahle  sort  (kwan-jo)  was  written  en- 
tirely hy  the  hand  of  the  enfeoffing  lord,  and  usually  came  as 
a  reward  for  some  act  of  special  bravery  in  battle.  The 
ordinary  kind  {koku-in  or  black  seal)  was  merely  sealed  by 
the  lord.  The  inheritance  of  tbe  feud  followed  as  a  rule 
the  principle  of  primogeniture.  If  the  first-born  son  had 
died  before  the  death  of  the  fief-holder,  then  the  eldest  son 
of  the  former  inherited.  But  exceptions  to  this  rule  often 
occurred,  the  requisites  being  the  previous  agreement  of  the 
members  of  the  family  and  the  permission  of  the  authorities. 
Where  no  natural  sons  existed,  adoption  was  often  resorted 
to.  As  a  rule  the  incumbent  retired  at  about  the  age  of  50, 
handing  over  the  fief  to  the  successor  during  his  lifetime. 
In  all  cases  the  permission  of  the  superior  was  necessary  ; 
but  if  properly  requested  it  could  not  be  refused,  for  the 
feud  was  uot  a  mere  life -possession,  and  the  successor  had 
a  right  to  demand  its  enjoyment. 

Tbe  alienation  of  the  feud  was  as  a  rule  not 
permissible.  In  Japan  the  personal  element  of  the  feudal 
tie  was  a  strong  one,  and  any  traiisactiou  which  had  the 
effect  of  dissolving  this  tie  was  regarded  as  unlawful. 
A  sale  of  the  feud,  tberefore,  or  any  transfer  which 
replaced  the  vassal  by  a  new  one  or  gave  over  to  another 
the  object  of  the  feud,  was  forbidden.  Tbe  influence  of 
this  rule,  however,  did  not  reach  to  Kyushu,  where  the 
feudal  lords  did  much  as  they  pleased.  Nor  had  it  any 
appliciition  to  the  inferior  feuds,  the  hyovumo  or  rights 
to  a  stipend  of  rice  from  the  lord's  storehouse.  These 
were  alienable  at  pleasure,  the  only  requirement  being 
that  the  transferee  should  take  the  family  name  and  the 
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rank  of  the  transferor.  But  in  all  cases  two  sorts  of 
partial  alienation  were  permissible,  (1)  sab-infeudation 
and  (2)  mortgaging.  The  former  was  of  course  a  necessary 
feature  of  the  feudal  system.  The  operation  of  the  latter 
varied  according  as  the  feud  was  of  the  higher  kind  or 
was  merely  a  right  to  a  rice  stipend.  In  the  latter 
case  the  sale  of  the  fend  was  usually  possible; 
but  the  creditor  attained  his  object  by  receiving  from  the 
debtor  a  ticket  which  entitled  him  to  draw  from  the 
storehouse,  until  paid,  the  stipend  of  the  debtor. 

In  the  former  case  the  feud  could  of  course 
not  be  sold  by  the  creditor  for  nonpayment,  and 
his  right  was  therefore  limited  to  taking  (he  produce 
of  the  land  for  so  long  a  time  as  was  required  to 
repa}'  himself.  But  all  mortgages  were  limited  to  10 
years  ;  and  it  seems  doubtful  whether  this  right  of  enforcing 
payment  was  often  realized.  A  favorite  method  of  evading 
the  necessity  of  a  formal  resort  to  this  right,  with  its 
doubtful  issue,  was  the  exacting  of  a  mortgage  from  certain 
of  the  lord's  villages  on  their  tax -rice  or  entire  produce. 
The  instruments  were  made  out  by  the  villagers  themselves, 
sometimes  as  for  a  debt  of  their  own,  sometimes  expressly 
as  security  for  a  debt  of  their  lord.  A  number  of  in- 
stances will  be  found  in  the  Legal  Precedents. 

The  extinction  of  the  feud  might  occur  in  a  number 
of  ways.  The  death  of  the  superior  without  heirs  or  the  his 
forfeiture  of  his  feud,  the  death  without  heirs  or  the 
rentmciation  of  the  vassal,  might  have  this  result.  But  the 
fault  of  the  vassal  was  the  most  usual  source.  In  the  first 
place  any  intentional  injury  to  the  person,  the  property,  or 
the  honor  of  the  lord  would  be  a  ground  of  forfeiture. 
Furthermore,  neglect  of  duty  might  have  the  same  con- 
sequence. The  careless  loss  of  the  deed  of  investiture, 
the  loss  of  the  sword,  the  failure  to  announce  a  successsioo, 
and  gross  malfeasance  in  office  were  here  included.  The 
perpetration  of  a  crime  or  the  serious  infringement  of  the 
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rights  of  others  might  also,  if  it  reflected  on  the  honor 
of  the  culprit,  draw  with  it  the  forfeiture  of  his  feud. 
It  would  seem  from  some  of  the  Legal  Precedents  that 
mere  inability  to  pay  debts  might  be  regarded  as  sufficient 
cause  for  dismisal.  The  inquiry  of  the  Lord  of  Ise,  in  No.  19 
of  Part  ni,  Section  I,  is  a  naive  expression  of  the  current 
sentiment  upon  the  subject  of  a  lord's  rights. 

Leaving  the  topic  of  the  relations  betweeu  lord  and 
vassal,  we  come  to  the  administrative  relations  between  the 
ruling  class  and  the  people,  that  is,  to  the 


2. — Local  Administration,^ 

And  first  of  the  territory  directly  governed  by  the 
Shogunate.  It  has  been  seen  already  that  the  oflicials 
set  over  the  business  of  local  governmeut  were  in  two 
general  groups, — those  in  charge  of  rural  districts,  the 
jiio  and  daikwan,  and  those  in  charge  of  large  towns, 
the  hutjyo.  The  government  of  Osaka  and  Kyoto  differed 
from  that  of  the  other  large  towns  chiefly  in  that 
eertain  military  oflScials  were  over  the  civil  Magistrates 
(bufryo),  because  of  the  castles  in  those  places.  In 
Yedo  the  town  government  was  more  or  less  complicated 
by  the  presence  of  the  bureaus  of  G-overnment,  but  the 
Magistrate  was,  as  elsewhere,  at  the  head  of  all  the  civil 
affairs  in  the  town. 

Taking  up  first  the  rural  districts,  we  find  it  diflicult  at 
the  outset  to  be  certain  of  the  exact  functions  of  the 
jito.  That  he  might  be  the  possessor  of  an  income-fief 
{chiffyO'Sho)y    and   not   merely   a  stipendiary,    as   the    dai- 


1.  The  material  for  the  following  section  is  taken  chiefly  from 
two  manuscript  oflBcial  histories  of  local  government  in  Osaka  and 
in  Sendai;  from  essays  by  Professor  Komiyama,  the  antiquarian, 
founded  on  local  records ;  and  from  Dr.  Simmons'  *'  Notes  on  Local 
Government." 
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kioan  was ;  that  he  was  an  ageut  of  the  Shogunate ;  and 
that  he  was  sometimes  coordinated  with  ryoshti  (daimyo)^ 
sometimes  with  claihcanf — these  seem  clear.  If  one 
may  iufer  from  what  little  direct  evidence  there 
is,  the  jito  was  a  Tokugawa  vassal  placed  in  close 
proximity  to  a  daimyo  not  owiug  fealty  to  the 
Tokugawas  ;  a  number  of  them  being  placed  in  all  parts  of 
the  country.  His  fief  was  not  large,  for  we  hear  in  one 
instance  of  a  largo  landlord  being  popularly  termed  jitoA^ 
He  had  judicial  authority  of  his  own,  though  probably  no 
more  than  a  daihvan ;  but  he  had  the  personal  interest 
of  a  territorial  feudatory  in  his  land,  and  not  the 
merely  supervising  functions  of  a  daikwan. 

The  daiknan  (deputy)  was  the  typical  local  adminis- 
trator. He  was  appointed  from  Yedo.  The  district  under 
him  might  be  of  varying  size,  nominally  of  50,000  kokn 
assessment  or  less ;  perhaps  it  is  safe  to  say  that  from  40 
to  100  villages  were  included.  It  was  not  at  all 
coincident  with  the  boundaries  of  kori ;  in  the  description 
of  a  plaintiff's  domicile,  he  is  usually  described 
as  belonging  to  a  certain  kuni^  kori,  and  mttra,  in  the 
district  of  such-and-such  a  deputy.  The  office  combined 
the  functions  of  judge  and  revenue-officer.  The  official 
residence,  with  jail,  office,  and  court,  wa8  called  jinffoya 
(camp).  His  salary  was  fixed  at  110  av/r;  of  money  and 
68  hyo  (biiles)  of  rice,  for  every  100,000  knku  in  the 
assessment  of  the  district  under  him ;  but  in  the  western 
regions,  where  presumably  the  service  wan  somewhat 
dangerous  and  called  for  special  ability,  t!ie  money 
allowance  (teate)  was  increased  to  124  ryo,  the  office-holder 
in  that  nest  of  disaffection,  Kyushu,  getting  140  ryo.  This 
allowance  presumably  covered  certain  incidental  expenses 


1.  The  tenn  "  esqnire"  has  been  used  lor  jito,  because  it  seemed 
to  indicate,  in  its  coiTaption  into  '*  squire  '\  the  similar  confoflion  of 
senses  attending  the  use  of  the  word  jito  (lit.,  land-chief). 
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of  the  office.  The  staff  of  the  deputy,  some  two  score 
in  namber,  was  as  follows,  according  to  Chiho  Seido-tsu 
(«  Provincial  Goverument  *')  :^ 

"  1.  Motojinie-tedai  (source-office  deputy).  These  were 
2  in  number,  and  had  charge  of  financial  matters,  under  the 
direction  of  the  daikwan.  The  salary  was  52^  hyo  (bales)  of 
rice.  2.  Hira-tedai  (common  deputy).  These  were  8  in 
number  and  had  charge,  under  the  direction  of  the  daikwan, 
of  miscellaneous  matter.  The  salary  was  20  I'yo  of  money 
and  18  hyo  of  rice  (for  one  grade),  15  ryo  of  money  and  13 J 
hyo  oi rice  (for  the  other).  3.  KaH-yakii  (writing  office). 
These  were  3  in  number,  and  their  occupation  was  the 
writing  and  copying  of  letters.  The  salary  was  7  ryo  of 
money  and  9  hyo  of  rice.  4.  Yo-nin  (chamberlain).  This 
officer  attended  to  the  household  affairs  of  the  daikwan  ; 
his  salary  was  7  njo  of  money  and  9  hy6  of  rice.  5.  Samurai, 
Three  samurai  attended  the  daikwan  constantly,  to  do  his 
bidding.  The  salary  was  4  ryo  of  money  and  4^  hyo  of 
rice.  6.  Chuyen  (servant).  Seven  of  these  servants  waited 
on  the  daikwan.  The  salary  was  the  same  as  that  of  the 
samurai,'* 

Of  the  training  and  functions  of  the  daikwan,  Dr. 
Simmons  gives  a  good  description  : 

**  The  office  was  generally  hereditary,  usually  in  an  old 
family  of  the  locality.  Still  the  length  of  any  one  incum- 
bency was  about  five  years  only.  Usually  a  small  hatamotOy 
often  a  yoshi,  occupied  it.  The  occupant  was  never  called 
on  to  do  military  service  as  a  beai'er  of  arms ;  he  served,  if 
at  all,  only  as  commissariat  officer.  The  directions  given 
in  the  Jikata  Hanrei-rolm  are  that  these  officials  should 
be  men  trained  to  the  keeping  of  accounts,  should  have  a 
general  knowledge  of  civil  and  criminal  law,  and  should  be 
familiar  not  only  with  the  customs  of  the  locality  over 
which  they  presided,  but  also  with  those  of  adjacent  regions. 
Their  education  was  especially  in  the  line  of  finance,  par- 

1.  Cited  in  the  notes  to  Simmous'  '*  Notes,  etc./'  p.  53. 
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ticulaxly  in  early  times.  Other  than  themselves  and  the 
Mzu  (priest)  few  had  education  enough  to  fill  the  position 
of  tax  collector  and  accoimtant.  Thus  they  really  formed 
a  special  class  trained  for  this  life. 

**  Tlie  office  was  not  suhject  to  political  jobhery,  I  am  told, 
though  there  is  reason  to  believe  that  this  was  not  always 
the  case.  The  position  was  in  some  degree  patriarchal  in  the 
respect  which  it  received,  and  though  its  incumbents 
were  subject  to  removal  for  corrupticm  and  bad  mtinage* 
ment,  such  an  occurrence  was  comparatively  infrequent. 
As  has  been  said,  the  policy  of  the  Tokugawa  Shoguns, 
especially  of  lycyasu,  was  to  change  as  little  as  possible 
the  established  customs  of  the  different  localities.  The 
advantage  of  the  system  was  a  thorough  acquaintance  by 
the  officiids  with  the  districts  and  the  special  requirements 
of  each.  Again,  in  the  little-changing  population  of  those 
times  the  daikivan  came  to  be  the  nominal  supreme 
authority.  The  people  heard  that  there  were  such  persons 
as  a  Mikado,  a  Shogun,  a  daimi/d,  but  to  them  the  daikwan^ 
whose  family  had  in  many  cases  been  the  governors  of 
their  ancestors  for  generaticms,  became,  to  their  limited 
view,  the  Government.         ....... 

**  I  found  in  the  Jikatii  Hmirei-roku  the  following 
directions  as  to  the  spirit  in  which  the  daikiran  should 
exercise  his  function :  His  duties  w^ere  to  adjust  the 
boundaries  of  large  divisions  of  lands,  such  as  wura  (which 
in  mountain  districts  because  of  imperfect  surveys  often 
became  the  subject  of  dispute),  and  of  individual  holdings ; 
to  assist  in  the  compHcated  and  difficult  management 
of  water  supply  for  irrigation,  of  the  repairs  of  dikes 
and  of  embankments ;  to  carefully  inquire  into  and 
equitably  adjust  the  causes  of  failure,  partial  or  entire,  of 
crops  from  overflow,  winds,  insects  or  insufficient  supply  of 
water,  and  to  make  a  just  re-assessement  of  taxes  on  such 
land ;  to  see  to  it  that  the  local  officials  advised  with  the 
farmers  about  the  kinds  of  seed  and  their  quality,  about 
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improvements  in  methods  of  cnltivating  various  kinds  of 
land,  abont  ploughing  and  manuring,  and  about  every- 
thing pertaining  to  the  best  method  of  agriculture.  Especial 
attention  was  recommended  to  the  adjustment  of  the 
regular  assessment  on  land  of  all  kinds  according  to  ita 
productive  power,  of  the  quality  of  the  soil,  to  its  exposure, 
favorable  or  unfavorable,  to  the  prevalence  of  destructive 
winds,  to  the  quality  of  unfailing  water  supply,  in  fact  to 
every  possible  thing  which  could  effect  the  quantity  and 
quality  of  the  products  of  the  soil, — the  official  thus 
shielding  the  farmer  from  unjust  assessments  and  at  the 
same  time  securing  to  the  lord  the  just  return  in  taxes.  In 
prosperous  times  the  farmers  were  to  store  up  (against 
failure  of  crops,  epidemics,  etc.),  without  removing  the 
husks,  such  grains  as  did  not  spoil.  This  the  officials  were 
to  encourage  and  urge  the  people  to  do,  so  as  to  prevent 
alarm  on  the  approach  of  dry  weather  or  of  epidemics^ 
They  were  to  be  encouraged  also  to  plant  wet  went  land  with 
trees  and  shrubs,  and  also  to  plant  trees  to  protect  the  fields 

from  the  winds 

"  But,  says  the  essayist,  the  daikivan  and  his  officials 
should  not  be  severe  or  dictatorial,  or  the  people  will  be 
irritated  and  obstinate ;  nor  should  they  be  too  familiar  and 
indifferent,  or  the  people  will  lose  respect  for  their  superiors. 
A  dignified  middle  course  should  be  aimed  at  by  the  daikwan 
in  all  their  dealings  with  the  people.  However  skillful 
officials  may  be  in  applying  the  technicalities  of  legal 
administration,  if  they  have  not  sufficient  regard  for  justice, 
extenuating  circumstances,  if  they  are  unnecessarily  strict, 
they  will  not  have  done  their  duty.  Even  if  people  seem 
to  be  prosperous,  technicalities  should  not  be  in  all  cases 
insisted  on  as  if  it  were  praiseworthy  to  do  so.  The  spirit 
of  all  administration  of  land  revenue  is  to  give  the  farmer 
the  benefit  of  all  doubts  and  not  to  insist  on  technicalities. 
His  prosperity  should  excite  the  satisfaction  rather  than 
the  cupidity  of  the  lord. 
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*•  No  short-sighted  policy  governed  the  Tokugawa 
administration,  nor  any  consideration  of  temporary  gain 
by  severe  taxation.  The  daikwan  who  used  sharp  practice 
in  collecting  revenue  or  in  drawing  the  line  against 
the  farmer  to  the  utmost  limit  in  order  to  gain  special 
favor  was  almost  sure  to  come  to  grief  sooner  or 
later.  The  hi/alcusho'tsubure  or  *  farmer-destroyer '  was 
a  role  utterly  opposed  to  the  economic  policy  of  the  founder 
of  the  dynasty  and  of  his  successors.  Taxation  might  be 
pushed  to  the  utmost  ability  to  pay,  but  it  was  never 
permitted  to  go  beyond  this  and  to  force  an  industrious 
farmer  into  bankruptcy  or  to  borrowing  (m  a  mortgage.** 

Within  the  district  of  the  deputy  each  village  (of 
whatever  size  it  may  have  been)  was  treated  as  a  unit* 
The  V8st  majority  of  the  people  in  all  the  villages  were 
engaged  in  agricultural  industries  ot  one  sort  or  another. 
A  great  deal  of  manufacturing  was  carried  on,  but  only  in 
the  intervtils  of  agriculture.  There  was  a  great  difference 
between  the  social  standing  of  the  various  members 
of  the  village,  but  every  family  was  registered  in 
one  or  another  of  the  groups  (hiimi)  known  as  ** five-men 
companies"  (t/onin-ffuuii).  The  principle  was  always  that 
of  contiguity  of  residence,  and  thj  purpose  was  the 
preservation  of  order  by  means  of  the  enforcement  of 
mutual  responsibility.  As  a  matter  of  fact  the  members  of 
the  liUini  were  almost  all  landholders,  in  some  small  amount, 
at  any  rate,  though  it  is  hardly  probable  that  the  owner* 
ship  of  land  was  requisite.  But  it  may  be  asserted  that 
practically  a  very  large  portion  of  the  villagers  were  the 
tenants  of  the  remaining  few.  We  constantly  read  o^ 
disputes  between  the  small  farmers  {homaye)  and  the 
great  farmers  icho-byakitsho),  and  a  village  register  some- 
times shows  nearly  all  the  land  to  be  in  the  ownership 
of  a  few.  The  solution  is  perhaps  that  the  position  of 
kosaku-nhi  (tenant)  was  not  that  of  a  fixed  status; 
he  might  be  the  owner  of  land,  and  yet  in  addition  hire 
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land  from  another;  and  we  may  suppose  that  while  each 
one  made  it  a  point  of  social  respectability  to  retain  at 
least  a  small  plot  of  his  own,  besides  his  house,  the  chief 
oceapation  of  a  greater  or  less  proportion  of  the  villagers 
was  the  cultivation  of  the  land  of  others  as  tenants. 

In  each  kumi  one  person  served  as  chief  (go-cJio^  kumi- 
oya,  ban-gashira),  usually  the  most  important  or  intelligent 
of  the  number.  His  seal  was  necessary  in  almost  every 
transaction  of  any  importance  where  one  of  the  members 
was  concerned.  Doubtless  it  is  the  seal  of  the  chief 
which  is  meaut  where  the  statement  occurs,  in  the 
•ensuing  Parts,  that  the  seal  of  the  himi  was  necessary. 

The  first  general  officer  of  the  people  seems  to  Lave 
been  the  ktimi-gashira  (company  chief),  who  originally  was 
doubtless  only  one  of  the  chiefs  of  these  companies.  He 
ficted  as  assistant  to  the  headman ;  and  received  as  a 
salary  a  rebate  of  local  taxes  or  perhaps  a  direct  stipend. 
According  to  the  number  of  kumi,  there  might  be  two 
or  more  kumi-gashira  in  one  village.  Next  above  this 
person  was  tbe  toshiyon^  who  iu  the  Shoguuate  districts 
was  rather  a  patriarchal  adviser  than  an  officer.  At 
the  head  stood  the  nanwihi  or  shoga.  These  seem  to 
have  been  different  terms  for  the  sauie  officer,  nnnushi 
being  peculiar  to  some  regions,  shoga  to  others.  There  is 
some  ground  for  thinking  that  shoga  was,  in  origin  at 
least,  peculiar  to  the  South  and  West ;  but  certainly  there 
are  instances  of  the  term  in  the  East ;  and  in  oue  of  the 
legal  precedents  we  fiud  (apparently)  the  theory-rending 
occurrence  of  a  shoga  and  a  nanushi  in  the  same  village.^ 
But   at  any   rate   the  normal  situation  was  a  single  person 


1.  For  details  on  this  and  related  topics,  reference  must  be 
made  to  Dr.  Simmons'  "  Notes,  etc.,"  and  the  annotations.  Care 
has  been  taken  in  Parts  II  and  Y  to  note  the  occurrence  of  the  terms 
shoya  and  nanuahi,  so  that  future  workers  may  be  able  to  make 
inferences  from  the  usage  with  refereuce  to  those  terms. 
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termed  ncmusJu  or  shoyay  exercising  the  functions  of 
headman.  From  the  poiut  of  view  of  the  daikwan  and  the 
Government  the  headman  was  responsible  for  the 
conduct  of  the  peasants, — for  the  payment  of  taxes,  for 
their  observanco  of  all  private  and  public  obligations, 
and  for  the  preservation  of  peace  and  order  by  the 
community.  From  the  point  of  view  of  the  villagers,  he 
was  their  representative  in  their  relations  with  the  daikwan 
and  the  Government,  their  chief  in  matters  of  local 
autonomy,  and  their  arbiter  in  all  disputes.  His  office  was 
at  first  hereditary ;  but  in  the  last  two  ceaturies  it  cannot 
be  said  that  any  fixed  rule  prevailed.  Circumstances 
determined  whether  the  son  should  succeed  his  father,  or  a 
new  family  be  sought.  No  doubt  a  new  election  was  very 
common,  aud  in  some  parts  there  were  definite  rules  for  the 
purpose.  Practically  the  choice  was  restricted  to  the 
large  landholders.  But  nowhere  does  the  Government 
appear  to  have  directly  nominated  the  incumbent. 

The  headman,  with  his  assistants,  attended  to 
all  the  details  of  village  economy, — keeping  the  registers, 
assessing  taxes,  paying  expenses,  etc.  But  there  was 
usually  a  hyakmho'dai  (faimers*  representative),  who 
appeared  for  the  villagers  where  their  pecuniary  interests 
were  involved  and  represented  them  in  the  discussion 
preceding  settlement.  It  is  likely  that  he  was  employed 
chiefly  in  villages  where  there  was  a  marked  difference  of 
condition  between  the  higher  and  lower  farmers, — where 
the  latter  were  pructically  tenants  of  the  former  and 
consequently  had  interests  opposed  to  them ;  for  the 
great  farmers  would  be  in  possession  of  the  offices  and 
would  assess  taxes  aud  settle  accounts  with  an  eye  to  their 
own  benefit. 

There  was  a  village  assembly  (yo}'uii),  of  course, — ^not 
on  stated  occasions  (other  than  the  beginning  of  the  year, 
when  accounts  were  the  subject  of  discussion),  bat  from 
time  to  time  as  occasion  needed.     It  is  clear  that  none  bni 
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land- owning  heads  of  families  could  vote  in  these  assemblies. 
The  only  question  is  iis  to  a  further  limitatiou  of  the  right. 
No  doubt  in  many  cases  the  voting  privilege  was 
limited  to  a  certain  set  of  the  large  landholders,  and 
grades  of  social  rank  were  associated  with  the  privileges 
of  the  assembly.  In  Part  YIII  will  found  a  case  on  this 
subject. 

So  much  for  the  region  administered  by  the  Tokugawa 
family.  It  is  to  a  certaiin  extent  typical  of  the  methods 
employed  in  the  independent  fiefs.  There  were  probably 
greater  differences  in  land  tenure  than  in  administrative 
methods.  Perhaps  the  simplest  plan  is  to  describe  briefly 
the  rural  organization  of  the  Sendai  fief,  the  best  governed 
and  most  important  in  the  North. 

The  fief  was  divided  into  four  counties,  over  each  one 
of  which  was  a  Magistrate  (kori-bugyo).  Each  county  was 
again  subdivided  into  districts  (Icon),  the  numbers  being 
7,  8,  6,  and  5  respectively.  The  Magistrate  was  appointed 
by  tlie  lords  of  the  fief,  and  must  be  a  samurai  of  the 
ban-samurai  grade  (corresponding  to  hatamoto  under  the 
Tokugawa  system).  He  had  immediately  under  him  a  staff 
of  some  20  assistants, — registrars  of  land- transfers,  tax- 
collectors,  clerks,  superintendents  of  public  works,  attend- 
ants, etc.  Of  these  the  higher  ones  must  be  of  the  han- 
samurai  grude  and  were  appointed  by  the  Treasurer  of 
the  fief,  on  the  Magistrate's  recommendation  ;  while  the 
lower  ones  were  appointed  directly  by  the  Magistrate. 
The  whole  fief  was  divided  into  18  administrative  districts 
(leu),  over  each  of  which  was  a  daikw:m  (deputy), — the 
numbers  in  each  county  being  4,  4,  6,  and  5  respectively. 
Where  two  or  more  of  the  hori  (the  old  political 
divisions,  now  become  geographical  only)  fell  into  a 
single  kUf  there  were  u  sually  two  offices  established  under 
the  single  daikwan.  Attached  to  his  office  was  a  staff  of  from 
10  to  20  assistaints, — assessors,  tax-collectors,  supervisors 
of  public   works   (drains,  roads,    bridges,  rivers,  aqueducts 
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etc.),  foresters,  accoantants,  etc.  The  daikxcan  was  appointed 
by  the  Chief  Seneschal  (karo)  or  other  chief  minister  of  the 
lord  of  the  fief,  on  the  recommendation  of  the  kori 
Magistrate,  and  must  be  of  ban-samurai  rank.  The 
assisttints  were  appointed  by  the  Magistrate,  on  the  recom- 
mendation of  the  daikican.  In  each  ku  also  was  a  district- 
inspector  ((p(n-po-yokome)j  whose  duty  it  was  to  keep  a  check 
on  the  ilaihran  and  his  assistants,  by  observing  and 
reporting  on  their  doings.  Tbe  inspector  was  appointed  by 
the  Treasurer  of  the  fief. 

The  Magistrate  wns  in  full  charge  of  the  civil 
affairs  of  the  county,  through  which  he  usually  made 
(in  spring  and  autumn)  two  journeys  of  inspection 
every  year.  He  could  pass  final  judgment,  on  appeal 
from  the  daikwan^  in  all  cases  except  grave  crimes ; 
and  even  in  these  he  held  a  preliminary  hearing, 
and,  when  case  was  referred  for  final  decision  to  the 
Magistrate  of  Decisions,  he  snt  at  his  side  as  adviser. 
He  superintended  the  conduct  of  affairs  by  the  daikican^ 
and  made  recommendations  to  his  chief  the  Treasurer 
as  to  their  appointment  or  discharge.  He  had  special 
charge  of  the  tax-levy,  the  construction  of  public  works, 
the  transfer  of  land,  and  the  lending  of  Government  rice 
to  the  people. 

The  daikwan,  acting  under  the  Magistrate,  attended  to 
all  the  details  of  the  matters  in  which  the  Magistrate 
had  the  final  sanction, — assessment  and  collection  of  taxes, 
lending  of  rice,  public  works,  etc.,  though  a  certain  amount 
of  discretion  was  allowed.  He  was  also  iu  constant 
relations  with  the  village  officers  in  the  minor  affairs  of 
the  villages. 

The  popular  officers,  that  is,  those  who  did  not 
belong  to  the  ruling  samurai  class,  were  the  chief 
headman  (o-khnoiri),  the  headman  [kinwiri),  the  chief 
of  companies  (d-kujnif/ashira),  and  sometimes  the  elders 
(toshiyori),  or   village-representatives  (mura'sodai).     There 
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-were  one  or  more  chief  headmen  under  each  daiktcan; 
ihey  were  appointed  by  the  Magistrate,  on  recommenda- 
tion of  the  daiktcan.  They  collected  taxes,  paid  out 
expenses,  acted  as  subordinate  judges,  and  supervised 
the  lower  officers.  The  headmen  (kimoin)  were  usually 
one  to  each  village,  and  were  appointed  by  the  dai- 
ktcan. Each  one  kept  several  books, — one  containing 
recommendations  as  to  repairs  of  roads  and  bridges, 
another  a  general  journal  of  official  doings,  and  a  third 
exhibiting  the  tax  list, — and  acted  as  the  representative 
of  the  people  to  the  Government.  The  chief  of  companies 
looked  after  the  laborers  on  village  public  works,  and 
saw  to  other  details  of  village  administration.  Needless 
to  say  that  below  all  these  the  population  of  every 
village  was  divided  into  companies  of  five  families  each, 
one  person  being  the  company  chief,  and  all  the  members 
bearing  mutual  responsibility  for  each  other's  conduct. 
These  lower  officials,  with  the  exception  of  the  chief  head- 
man, received  no  salary,  but  an  exemption  of  their  land 
from  taxation  served  the  same  purpose,  and  the  headman 
received  also  certain  fees.  The  chief  headman  was 
given  the  income  of  land  assessed  at  50  liohi,  nnd  had 
also  the  samv.rai  privileges  of  using  his  family  name 
And  wearing  two  swords. 

In  other  fiefs  there  was  some  difference  in  the  nomen- 
clature of  the  offices,  and  the  organization  was  perhaps  less 
carefully  systematized.  The  amount  of  independence 
vouchsafed  to  the  local  communities  was  probably  less  than 
in  the  Tokugawa  dominions.  The  intervening  office  of  the 
O'Jdmoiri  (chief headman),  not  usual  in  the  Tokugawa  districts, 
was  sometimes  paralleled  by  an  o-shoya  or  o-nanushi,  and 
probably  the  toshiyori  (elder)  took  the  place  of  the  humiya- 
shira  of  the  Tokugawa  and  the  o-kiutiiyashua  of  the  Sendai 
fief. 

We  may  now  turn  to  the  town-government, — that  is, 
in    communities   which   were   sufficiently   large  centres    of 
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commerce — not  mere  post-towns — to  have  a  Government 
representative  independent  of  the  ilaikivan.  Here  Osaka 
will  be  taken  as  the  type,  and  the  variations  iu  other 
towns  will  bo  briefly  noticed. 

At  the  head  of  all,  as  has  been  said,  was  the  Castle 
Commandant  of  Osaka;  but  the  actual  heads  of  the  civil 
affairs  of  the  city  were  the  two  Town  Magistrates, 
appointed  by  the  Government  from  among  samurai  of  high 
rank.  Under  them  was  a  numerous  staff  of  officials  of  all 
sorts, — samitrai,  of  course.  They  were  individuiilly  of  one  of 
two  ranks,  yorihi  and  doshin.  The  latter  were  usually  only 
subordinate  officiuls  performing  the  details  of  work  under 
the  supervision  of  yoriki  and  the  bureaus  iu  which  both 
are  grouped  bear  substantially  the  same  names.  These 
bureaus  were  as  follows:  Couucillors  of  the  Magistracy, 
Superintendeuts  of  doahin,  Censors,  Judicial  officers  for 
cases  between  outsiders  and  Osaka  citizens.  Temples, 
River- cleaning,  Registration  of  families,  trade  guilds,  etc.. 
Castle  supplies.  Auditors  of  accounts.  Fire-inspection, 
Execution-sales,  Accountants,  Hyogo-port  affairs,  Weights, 
measures,  and  licenses  for  ships  and  vehicles,  Explosive 
weapons  owued  by  individunls,  Nagasaki  silk  trade, 
Foreign  tnuie.  Banished  criminals.  Prison  supplies,  and 
Ward  inspection.  In  the  lower  or  doahin  rank  were  a 
few  additional  bureaus  :  Clerks  of  court,  jwjes  d' instruction^ 
examiners  of  civil  suits,  lower  judges  for  thieves,  thief- 
catchers,  bridge- superintendents,  etc.  From  these  lists  one 
may  gather  an  idea  of  the  part  of  the  local  administration 
which  was  kept  directly  in  the  hands  of  the  Government's 
representative.  Below  all  this  and  complicated  with  it  went 
on  the  semi- independent  life  of  the  citizens  themselves. 
Osaka  was  until  the  Meiji  period  divided  into  three 
sections  [san-kyo),  formed  by  the  gradual  amalgamation 
of  neighboring  centres  of  population.  They  came  to  be 
known  as  North  kwni  (district).  South  kumiy  and  Teinma 
knmi ;   the   first   containing   250   cho   (wards),   the  second 
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261  cho,  the  last  109  rho.  The  whole  city  was  presided 
over  by  a  number  of  men  called  so-toshiyon  (general  or 
chief  elders).  When  at  the  beginning  of  the  Tokugawa 
rule  the  city  began  to  assume  commercial  importance, 
the  townspeople  had  been  directed  to  choose,  through 
their  old  men,  a  number  of  persons  to  manage  the  trade 
•of  the  place.  These  persons,  at  first  21  in  number,  afterwards 
14,  then  10,  managed  to  make  their  office  hereditary  in 
iheir  families,  though  the  Magistrate  of  course  retained 
and  sometimes  exercised  the  power  of  dismissal.  There 
was  a  General  Assembly  Office  (so-kicai-sho)  at  which 
they  met  from  time  to  time. 

They  seem  to  have  had  little  to  do  with  the 
administration  of  justice,  except  as  the  Tokugawa  policy 
required  all  the  popular  officials  to  bring  about  private 
settlements  before  the  cases  got  into  the  regular  Courts. 
But  they  supei-vised  the  afikirs  of  the  wards  as  a  whole, 
managed  the  assessment  and  payment  of  the  Government 
tax,  and  had  a  controlling  voice  in  the  appointment  of  the 
ward  elders. 

There  were  attached  to  this  Office  some  17  persons, 
known  as  so-dai  (general  representatives),  together  with  a 
number  of  clerks  whose  appointment  and  dismissal  lay  with 
the  Chief  Elders.  The  sodai  themselves  were  appointed  from 
the  three  districts  by  the  Chief  Elders  with  the  approval  of  the 
Magistrate, — 7  from  the  North,  6  from  the  South,  and  4 
from  the  Temma  ;  but  it  appears  that  the  selection  was 
usually  in  the  line  of  family  succession ;  and  this  was  the 
more  easy,  as  there  were  nlways  24  sub -assistants  taken 
from  the  families  of  the  sodai,  and  thus  there  was  plenty 
of  trained  material  from  which  to  select.  Their  duties 
Are  somewhat  obscure  :  but  it  seems  that  they  were  looked 
upon  as  the  representatives  of  their  district  at  the  Magist- 
racy and  the  General  Assembly  Office,  and  took  charge 
of  those  matters  which  the  local  elders  were  prevented 
from  attending  to  by  the  press  of  their  own  occupations. 
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These  Chief  Elders  and  Represeutatives  doubtless 
had  no  other  occupations,  as  their  offices  were  hereditary* 
But  the  ward  elders  were  chosen  anew  at  every  vacancy,, 
aud  thus  public  office  was  wilh  them  only  an  avocation. 
The  city  had  620  cho,  it  has  been  said.  But  not 
every  cho  had  an  elder  of  its  own.  Sometimes  1  or  2 
cho,  sometimes  4  or  5  cho,  had  a  single  elder.  The 
terms  cho  and  machi  are  usually  interchangeable,  but  here 
machi  is  always  associated  with  the  term  **  elder  "  as  denot- 
ing the  district  over  which  he  presides,  while  cho  is  reserved 
as  a  geographical  designation, — which  howxver  was  of 
importtince  in  the  assessment  of  certain  taxes.  Now 
the  cho-nin  (people  of  the  cho),  by  which  seem  to 
have  been  indicated  the  house-owners  only,  not  the 
renters,  elected  the  elders.  They  assembled  at  the 
ward-nssembly  office  [machi-kicai-sho)  and  cast  their 
votes ;  and  the  throe  or  five  names  standing 
highest  were  sent  to  the  Chief  Elders.  The  latter 
ascertained  the  facts  bearing  on  the  character  of  each 
candidate  and  laid  them  before  the  presiding  Town 
Magistrate,  with  a  recommendation.  In  theory  the  Town 
Magistrate  should  thcu  have  made  an  even  more  strict 
scrutiny  of  the  character  and  capacities  of  the  men  on 
the  list;  but  in  fact  he  seems  usually  to  have  followed 
the  recommendation  of  the  Chief  Elders,  and  probably 
the  motives  determining  their  selection  were  not  always 
grounded  on  impartiality  and  integrity.  The  ward -men 
and  the  candidates  were  then  summoned  to  the  General- 
Assembly-Office,  and  the  announcement  of  the  Magistrate's 
sanction  was  made ;  and  on  that  or  the  next  day  the 
successful  candidate .  appeared  at  the  Ward- Assembly- 
Office  and  received  the  congratulations  of  his  fellow 
wardsmcn.  The  latter,  it  should  be  said,  gave  a  formal 
consent  or  submission  to  the  Magistrate's  selection  by 
signing  their  names  to  a  document  of  that  tenor  (iike-sho) 
at  the  time  of  the  announcement.     The  duties  of  the  ward 
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elder  were  to  manage  the  executive  details  of  the  ward*s 
affairs,  and  particularly  to  make  known  the  Magistrate's 
proclamations  and  to  supervise  the  income  and 
expenditure  for  local  purposes.  Here  the  wardsmen's 
directions,  as  expressed  at  an  assembly,  must  be  carried, 
out.  The  compensation  of  the  elder  consisted  in  an 
exemption  from  one  unit  of  the  local  taxes  and,  in  some 
wards,  a  fixed  amount  as  a  present  at  a  stated  time; 
but  there  were  always  extra  gifts  of  no  regular  amount 
at  the  New  Year  and  at  other  times. 

Under  the  elder  was  a  small  staff  of  one  or  twa 
assistants,  with  some  servants,  appointed  by  the  elder  himself. 
There  were  also  in  each  ward  two  or  three  financial  officers 
(kanjo-kata)  and  directors  {tsuki-tfyoji),  who  were  elected 
by  the  wardsmen  and  were  more  or  less  subordinate  to  the 
elder.  Neither  class  received  any  salary  ;  and  the  tsuki-gyoji 
took  turns  in  serving  monthly.  Finally,  below  all,  were  the 
five-men  companies,  each  with  its  chief,  whose  seal  was 
necessary  in  all  important  transactions  concluded  by  any 
member  of  the  company.  There  is  little  information  at 
hand  concerning  these  companies  in  towns.  Professor 
Komiyama  affirms  that  there  were  two  separate  series, — 
companies  of  tenants  and  companies  of  ho  use -owners  and 
their  agents,  the  former  being  known  as  viise  (shop, — hence^ 
tenant  of  a  sho^) -(foninyum.  But  this  was  almost 
certainly  not  so  in  Osaka,  and  I  have  seen  no  evidence 
of  it  in  Yedo.  In  Nagasaki  there  was  a  single  series, 
but  it  included    proprietors   only. 

In  Yedo  also  we  find  the  system  of  double  Magis- 
trates ;  that  is,  two  persons  occupying  the  office  of 
Town  Magistrate  and  serving  alternately  every  month. 
It  is  evident  that  this  arrangeruent  was  made  in 
pursuance  of  the  plan,  so  often  exemplified,  of  checking 
one  official  by  another.  It  was  especially  necessary 
to  guard  the  Yedo  Town  Magistracy  in  this  way,  for  the 
civil  governor  of  the  feudal  capital  was  in  a  position  to 
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secure  very  dangerDUS  power.  But  the  exact  workings  of  thiB 
device  it  is  not  easy  to  learn.  It  seems  hardly  possible  that 
each  Magistrate  could  have  retired  completely  from 
official  activity  for  a  month.  Moreover  there  were  two 
permanent  offices,  the  North  and  the  South,  and 
it  seems  that  there  was  a  permanent  staff  at  each,  and  that 
the  same  office  was  always  used  ly  the  same  Magistrate.^ 
It  is  difficult  to  imagine  how  the  judicial  business  was 
conducted  if  suitors  were  obliged  to  keep  in  mind  the 
months  set  apart  for  the  different  Courts,  and  if  suits 
were  required  to  be  suspended  in  alternate  months.  Finally, 
the  communications  between  the  staffs  of  the  two  Courts 
show  that  there  was  independent  action  bj'  each  Magistrate 
and  au  independent  set  of  records.  On  the  whole,  it 
seems  probable  that  the  ordinary  administration  of 
local  justice  went  on  as  usual,  and  that  the  tilternation 
afft'ctod  (mly  the  general  police  super\'ision  of  the  city 
and  the  functions  of  the  Magistrate  as  a  member  of 
the  Chamber  of  Decisions,  the  Appellate  Court;  while  in 
all  important  matters  there  was  in  any  case  concert  of 
action. 

Under  the  Magistrates  was  a  staff  of  ynriki  and 
{lo-shin,  organized  into  bureaus  as  at  Osaka.  Each  of 
the  Magistrates  had  some  25  yoriki  and  150  doshin. 

The //oriVr/ were   in   6  classes  or  ranks, — managers,* 
sub-managers,  ^     chief     assistants,  *     sub-assistants,  *    «p- 


1.  For  a  long  time  the  number  of  Magistrates  varied, — aome- 
times  one,  Kometinies  two.  In  1702  there  were  three,  with  an 
Office  for  each,— the  South,  North,  and  Middle  Offices.  In  1719, 
when  Oka  and  Nakayama  took  the  position,  the  number  was  fixed 
at  two,  and  remained  so  until  the  unsettled  times  attending  the  fall 
of  the  Shogunate,  when  two  others  were  added.  The  Office  was 
known  as  hausho  (watch  qnarters),  because  in  the  early  days  a  guard 
of  soldiers  was  kept  there.  The  dual  Offices  dated  from  1719,  and 
they  were  situated  (since  1800),  the  North  Office,  inside  the 
Gofuku  Gate,  and  South  Office,  inside  the  Sukiya  Gate.  2.  Shihau 
8.  Shihai-nnmi.    4.  Hon-zutome  (service).    6.  Hon-zutome-nami. 
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prentices,^  and  unpaid  appreutices.  2  The  doshln  were 
of  11  ranks, — elders,^  extra-elders,^  sub-elders,  ^  clerks,*^ 
sub-clerks,^  extra-clerks,®  extra-sub-clerks,  ^  chief- 
assistants,  ^®  sub -assistants,  ^^  apprentices,  ^'^  and  unpaid 
apprentices. ^3  The  bureaus  were :  Yearly  Supervision,^* 
Trials,^*  Town-Manugement,i<^  /SVmcAo,"  BeikKoi,^'^  Daily 
Watch,  1®  Honjo-district  Inspection,!^  Yom-  Inspection,  ^^ 
Prison  Inspection,^©  Town-Assembly- Office  Inspection,2i 
Saruya  Ward -Assembly- Office  Inspection,22  Old-Copper- 
smelting  Inspection,^  Rice-storing  Inspection,®*  Hakodate 
Assembly-Office  M«nngement,25  Saltpetre  Assembly- Office 
Management,  and  Fire-extinguishing-service  Inspection.* 
To  these  were  added  half  a  dozen  minor  ones, 
consisting  of  doahin  only.  The  office  of  doshin  and  yoriki 
(called  a  **  possession  "^  was  held  for  life  only ;  but 
usually  the  son  stepped  into  his  father's  place. 

The  principal  town  officers  of  the  people  themselves 
were  the  Town-Elders^s  (corresponding  to  the  Osaka 
Chief  Elders)  and  the  headmen^s  (corresponding  to  the 
Osaka  ward-elders).  The  chief  business  of  the  former 
was  the  promulgation,  of  the  Magistrate's  regulations,  the 
supervision  of  the  headmen,  and  the  reception  of  petitions, 
reports,    etc.,     from    the    people    for   transmission    to    the 


1.  Mi  {&ee)-narai  (learn).  2.  Fusoku  viiiiarai.  3.  To- 
shiyori.  4.  Mushi-toshitjori,  5.  Toshiyori-nami.  6.  Monokaki, 
7.  Monnkftki-nami.  8.  Soye-moiiokaki.  9.  Soye-monokaki-nami. 
10.  Hon-zutome.  11.  Hon-zutome-nnmi.  12.  Minarai.  13.  Fusoku- 
minarai.  14.  Neiiibtinkata ;  the  "yearly"  officer  was  usually  higher 
than  the  monthlv  officer.  15.  Gimmi-kata.  16.  Shi-chu  torishiinari- 
gakari.  17.  Unknown.  18.  To-han.  19.  Honjo  mi(Beii)-mawari 
(going  about).  20.  Roya-mimawari.  2\.  Machihwai-nho  viiviawari ; 
see  infraj  *•  Taxation."  22.  Saruya  imichi  kivahho  mhiuncari ;  see 
Part  III,  p.  169.  23.  Kado-fukisho-iniinawnri.  24.  Taka-tsumi  ara- 
tame.  25.  Hakodate  (a  port  in  the  northern  i8l&nd)-kwai8ho-yakari ; 
any  place  where  a  body  of  officials  met  might  be  termed  a  kwaislio, 
26.  Machuhikeshi-nifiaoku  aratame.  27.  Kakaye-ha.  28.  Machi- 
toshiyori.     29.  Nanuthi. 
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Magistrate.  Ever  since  the  period  Tensho  (1578-1591) 
their  number  had  been  8,  and  the  office  became  hereditary 
about  that  time.  ^  The  city  was  divided  into  8  parts, — North , 
Middle,  and  South,  and  it  is  said  that  they  managed 
the  city  affairs  monthly  in  turn ;  but  what  the  arrangement 
was  does  not  appear.  Their  compensation  consisted  in  the 
income  of  several  plots  of  residence-land  (each  getting  some  500 
or  600  n/o  annually,  a  large  sum  for  the  times),  together  with 
a  few  ottier  perquisites,  and  the  rights  to  use  the  family 
name  and  to  appear  at  the  8hogun*s  Court. 

The  headmen  date  their  origin  to  an  even  more 
remote  period,  that  is,  probably  to  the  time  when  Yedo 
was  still  a  country  village  in  the  early  part  of  the  16th 
century,  and  the  Tokugawa  family  had  not  yet  made 
it  their  headquarters.  They  appear  to  have  been  known 
sometimes  (as  late  as  Keian,  about  1650)  as  kintoirit  a 
term  which  meets  us  in  Liter  times  (for  such  an  office)  only 
in  Sendai  and  a  few  other  places.  It  seems  that,  as  in 
Osaka,  many  c/io  [ov  wards)  had  no  headman,  though 
this  was  probably  uot  as  common  in  earlier  times  as 
in  later.  A  headman  might  have  in  charge  from  1  to 
25  chn.  About  1725  the  number  was  some  265  in  all* 
The  headmen  had  early  grouped  themselves  into  companies 
{kumi)  arranged  bj'  localities, — the  Kandu  company,  the 
Nihonbashi  company,  etc.  But  later  (probably  about  1725) 
the  Magistrate  had  them  grouped  by  numbers  into  21 
regular  companies, — 1st,  2ud,  8d,  etc.,  with  two  other  special 
ones.  Three  of  these  acted  as  distributors  of  the 
proclamations  trtmsmitted  thr(mgh  the  Town  Klders,  and 
took  yearly  turns  in  office  (ho-yuchi  ncnhan  namishi). 
There  was  also  another  gi'ouping  which  seems  to  have 
included  two  or  uioro  in  each  of  the  local  companies, 
a  grouping  according  to  the  nature  of  the  special  work 
assigned   to    each    one.     At    first   this   grouping   included 


1.  They  were  known  as  the  mn-toihiyori  (three  elders). 
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only  a  nnmber  of  headmen  deputed  to  supervise  sundry 
a£fair8  (shoshiki-gakari)  demanding  united  nction.  Afterwards 
the  groups  were  increased  and  seem  to  have  taken  in 
the  entire  body  of  headmen,  each  having  some  special 
subject  of  concern  in  addition  to  the  supervision  of  locaL 
affairs  in  his  cho.  This  classification  (as  it  obtained  about 
1840)  was  as  follows:  Town  Management ^  (48  men),. Mis- 
cellaneous Affairs  ^  (50  men),  Begistration,  ^  Bice,  ^  Imported 
Wine,  ^  Books  and  Illustrated  Periodicals,  ^  Tubmakers* 
TaxesJ  Town- Assembly-Office,  ®  and  a  few  others.  The 
headman  might  not  carry  on  a  trade,  unless  specially 
permitted.  His  salary  varied  from  a  few  i-yo  up  to  800- 
7*^0,  apparently  according  to  the  size  of  his  distiict. 
He  also  took  as  a  perquisite  the  fees  for  registering 
transfers  of  land,  known  as  hu-ichi-kin  (percentage-money). 
These  made  in  all  no  inconsiderable  sum,  and  were  in 
fact  the  subject  of  much  complaint  by  the  people.^  The 
office  was  hereditary,  though  if  no  heir  was  left 
the  householders  of  the  district  selected  some  one 
and  obtained  the  Magistrate's  sanction.  But  it  had 
none  of  the  prestige  of  the  Town  Elders,  although 
towards  the  end  of  the  Shogunate  a  number  of  headmen 
were  for  meritorious  services  given  the  privilege  of  using 
the  family  name  and  wearing  two  swords.  There  were, 
however,  certain  social  distinctions  between  the  different 
families  of  headmen.  Highest  in  standing  came  the 
pioneer  headmen,^^  who  had  been  the  original  settlers 
in  the  ward  or  had  come  there  with  the  To  .  ugawa  family  ; . 
next,   the  "headmen  of  old  ward8,"iiwho  had  lived  in  that 


1.  Shi-chu  tori'Shiniari-gakari.  2.  Shoshiki-tori-shimari-gakari, 
3.  Nhnhetsugakari.  4.  Koviekata-gaknri.  5.  Sake-nyimhin-gakari, 
6.  Yezoshi'oyobi  shitmotsu-gakari,  7.  Okedaru-zakxi^en-gakari.  8.  il/a- 
chikwaisJio-gahari.  9.  See  tn/m,  under  "  Taxation."  10.  Kusawake 
(undergrowth -dividers,  i.e.  pnthfindeL's)-7ia?itM///.  11.  Funwmchi' 
nanushi. 
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ward  time  out  of  mind ;  then  the  "  common  headmen,"! 
whose  wards  were  settled  in  recent  times  by  removals  from 
the  adjacent  country ;  and  finally  the  **  gateway 
headmen,**  2  whose  wards  were  lands  lying  near  temples 
and  owned  chiefly  by  the  priests.  The  position  which 
these  last  wardsmen  occupied  (for  of  course  these  ranks 
were  more  or  less  applied  to  the  individual  wards  as  well 
as  to  the  headmen)  may  have  been  due  to  the  fact  that 
they  paid  rent  to  the  temples,  whose  lands  were  exempt 
from  taxes,  and  thus,  not  sharing  in  the  burdens  of  their 
fellow- townsmen,  were  less  esteemed  by  the  latter.  The 
**  pioneer'*  and  **old-wnrds"  headmen  had  the  privilege 
of  appearing  at  the  Shogun's  Court,  like  the  Town  Elders. 

The  wards  without  headmen  were  not  unpro\-ided  for, 
for  a  sub-headman,  known  as  Uuki-(jii<tji  (mouthly  director) 
was  appointed.  This  official  was  apparently  selected 
from  the  resident  householders,  nnd  served  in  his  turn 
monthly.  The  total  number  varied,  but  about  the  year  1800 
it  was  109.  The  snme  title  was  applied  to  the  monthly 
directors  of  the  guilds,  and  it  is  sometimes  difficult  to  know 
which  is  intended. 

In  Sendai  also  the  double  Magistracy  was  employed. 
The  To^\n  Magistrates  originally  transacted  in  their  own 
mansicms  the  business  of  the  position,  taking  their  tarns 
monthly ;  but  «fterw^ards  two  Offices  were  built,  and  they 
then  occupied  these,  each  in  turn  presiding,  and  always  at 
the  same  Office.  The  preliminary  exnmination  of  criminals, 
however,  was  held  at  the  Magistrate's  residence.  Each 
Magistrate  had  a  suiall  staff"  of  monokaki  (clerks)  and  ynkonte 
(inspectors),  who  corresponded  probably  to  the  yori/d  and 
doahin  of  the  Tokugawa  administrati(m.  The  city  was  divided 
into  24  wards,  over  each  of  which  was  a  keiulan  (bailiff) 
and    a    kimoiri    (headman).     The    kendan   seems   to    have 


1.  Ilira  (cummon,  in  the  derogatory  8ense)-}mmw/<i.    2.  MoHzen- 
.nanushi. 
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been  more  closely  connected  y^ith  the  Magistracy  than 
the  kimoii'L  His  functions  were  the  assessment  and 
collection  of  certain  taxes,  the  management  of  family- 
registration  and  land  transfer,  and  the  censorial  supervision 
of  the  ward-elders  and  the  head  company- chiefs.  The 
kimoiH  assisted  him  in  all  these  duties.  In  each  ward 
there  were  from  1  to  8  ward-elders  (inachi-toHhiyori), 
who  attended  to  local  taxation  and  were  the  medium  of 
communication  between  the  people  and  the  higher  officers. 
In  a  large  ward  there  was  also  a  head  company -chief 
(jo-kumi-ffashira),  who  assisted  in  sundry  matters  of 
local  administration.  There  was  one  such  person  for  every 
80  houses.  Under  all  were  the  five-men  companies, 
each  with  a  chief.  But  here  each  member  of  the  company 
took  turns,  yearly  or  half-yearly,  as  its  chief.  All  these 
officers  were  appointed  and  discharged  by  the  Magistrate, 
except  the  company-chiefs,  and  even  in  that  case 
there  was  probably  some  interference  from  above.  But 
it  would  seem  that  the  offices  were  held  at  least  for 
life.  The  salaries  of  the  kendan  and  Idmoiri  consisted  in 
one-third  of  the  income  from  certain  houses  given  them  by 
the  lord  of  the  fief;  though  the  amounts  varied  in  different 
districts.  The  ward-elders  and  head-company  chiefs  re- 
ceived no  salary,  but  were  exempted  from  all  taxes. 

In  Nagasaki,!  there  were  in  fact  only  two  Magistrates 
exercising  power ;  a  third  belonged  to  the  office,  but  for 
two  years  each  one  by  turns  retired  to  Yedo,  leaving  only 
two  in  control  at  any  one  time.  The  toshiyori  here  were  4 
in  number,  and  their  offices  were  hereditary.  According 
to  Kaeuipfer  they  had  before  1683  been  chosen  by  the 
people   of  the   town    and    invested    with    rights    of    tax- 


1.  All  references  to  Nagasaki  in  these  pages  are  founded  on 
Eaenipfer's  account.  His  minute  description  of  local  order  in 
Nagasaki  is  well  worth  reading  for  the  vivid  picture  it  gives  of  life  in 
a  Japanese  city  two  centuries  ago. 
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collection ;  but  about  that  time  they  suffered,  in  common 
with  the  popular  officers  of  other  Shogunate  towns,  a  great 
diminution  of  privileges.  Attached  to  the  toshiyori  were 
two  sets  of  officers,  the  josoji  and  the  veiuff/oji,  who  had 
a  partly  representative  character  and  were  taken  from 
among  the  headmen  of  the  wards.  These  wards,  87  in 
number,  each  had  a  headman  (here  called  ot^ma),  whose 
duties  were  the  same  as  elsewhere.  There  were  also  in  each 
ward  8  o-kuuwiashira  (head  company- chiefs),  to  assist 
the  headman ;  a  hLsha,  or  pubhc  secretary  and  notary 
taking  charge  of  proclamations,  passports,  certificates, 
registers,  etc.;  and  a  tahnra-kaku  or  treasurer.  The  tjunin- 
(jumi  (five-men  companies)  existed  here  as  elsewhere;  but 
only  proprietors  were  enrolled  in  them;  renters  were 
excluded. 

This  outline,  brief  and  lifeless  as  it  is,  must  suffice 
as  an  introduction  to  the  topics  of  local  administration 
constantly  alluded  to  in  the  ensuing  Parts.  With  the 
subject  of  local  administrative  methods  are  intimately 
connected  three  others,  which  may  best  be  taken  up  in 
this  place,  before  going  (m  to  the  description  of  commercial 
methods, — the  religious  organization,  the  administration  of 
justice,  and  the  tax  system.     Wo  come,  then,  to  the 


8.  lifUf/ioiis   Ortjanization,^ 

Every  temple  must  belong  to  either  the  Shinto  or 
the  Buddhist  cult.  Of  the  former  httle  need  be  said  here. 
The  Shinto  belief  is  of  great   importance   in  the  study  of 

1.  As  yet  we  know  but  little  of  the  real  religious  life  of  the 
Japanese ;  but  fortuuutely  Mr.  Lafcadio  Hearn  is  now  making  a 
bpecial  study  of  religion  in  connection  with  local  life.  It  is  a  little 
singular  that  the  person  who  of  all  sujourners  in  Japan  has  expressed 
himself  in  the  most  pronounced  manner  against  the  mission  system 
should  be  the  person  best  informed  on  Japanese  religion. 
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local  social  life  and  of  folk-lore,  but  it  had  few  relations 
with  law  and  administration.  This  was  due  in  large 
part  to  the  lack  of  administrative  organization  within 
the  cult  itself.  There  seems  to  have  been  no  hierarchy, 
in  the  full  sense  of  the  word.  There  was  a  Government 
director,  and  there  were  chief  temples  at  Ise  and  at 
Idzumo,  the  centres  of  religions  patriotism.  But  the 
local  temples  (not  including  the  wayside  shrines  without 
incumbents)  were  held  as  benefices  by  particular  families, 
and  their  inter-connection  seems  to  have  been  slender.  The 
uji'fjami  or  patron  deity  of  a  locality  was  probably  in 
the  beginning  the  deified  ancestor  of  some  noble  family 
of  early  times,  and  the  temples  still  continued  to  be  in 
the  patronage  of  that  family.  In  the  Tokugawa 
dominions  the  kannushi  (deity- master)  or  incumbent  must 
liave  possessed  a  certificate  from  the  family  owning  the 
advowson. 

In  the  Buddhist  cult  we  find  a  number  of  sects  having 
a  complete  (though  by  no  means  uniform)  organization 
embracing  tne  lowest  and  highest  temples  in  one  adminis- 
trative system.  A  priest  might  rise  from  a  humble  parish 
temple  to  be  chief  of  a  whole  sect.  The  parish  priest  of 
Buddhism,  like  the  Roman  Catholic  priest,  was  an  im- 
portant figure  in  village  and  family  life.  His  presence 
was  sought  on  all  the  important  occasions  of  life, — birth  and 
death,  local  and  national  festivals.  As  the  keeper  of  the 
sect-register  (to  be  described  later)  he  had  a  supervision  over 
the  affairs  of  every  family.  Every  villager  must  belong  to 
some  sect,  and  no  one  could  change  from  one  to  another 
without  good  reason.  If  the  conduct  of  the  priest  was 
oppressive  or  otherwise  improper,  the  parishioner  might 
apply  to  the  authorities  for  leave  to  change  :  and  if  a  new 
temple  was  established,  the  villages  were  free  to  join  it  if 
they  wished.  But  the  establishment  of  new  temples  was 
discouraged,  and  no  gifts  of  land  could  be  made  to  any 
imauthorized    temple.     The     support    of  the   temple   was 
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derived  partly  from  the  money  gifts  made  by  its  parish- 
ioners (that  is,  on  festival-days,  and  on  the  occasion  of  death,. 
etc.,  when  the  services  of  a  priest  were  needed),  but  chiefly 
from  the  land  owned  by  the  temple  and  hired  out  to  the 
villagers.  These  titles  could  often  be  traced  back  hundreds 
of  years,  and  were  usually  pious  offerings  of  parishioners- 
who  had  bestowed  (kifu)  them  on  tlie  temple  in  payment  for 
prayers  to  be  made  on  their  behalf.  If  these  possessions 
were  liu'ge,  there  were  regular  tenants, — known  as  motizen- 
hyakuahu  (gateway-farmers),  because  the  land  usually  lay 
near  the  temple.  If  the  land  was  scanty,  it  was  let  to  this 
or  that  farmer  to  cultivate  in  addition  to  his  own  land. 
It  seems,  too,  that  sometimes  the  whole  village  performed 
annually  a  certain  stint  of  work  in  the  cultivation  of  the 
temple  lands. 

The  control  of  the  temple  property  was  by  no  means 
entirely  in  the  hands  of  the  priest,  as  appears  in  Part  V. 
But  just  what  relations  existed  between  priest,  parishioners,, 
and  Government  as  to  the  disposition  of  temple-property  is 
a  difficult  questi(m.  The  Tokngawa  Government  had  always 
kept  a  watch  over  the  temple  treasures, — the  portable 
articles,  which  were  owed  chiefly  to  the  benefactions  of 
Emperors,  (/<<//;////>,  aamuuii,  and  commoners.  A  rule 
existed  by  which  an  annual  inspecticm  of  certain  important 
temples  and  a  registration  of  their  possessions  was  to  bo  made 
by  the  Shogun's  commissioners.  In  1788  a  proclamation 
was  issued,  prohibiting  his  pawning  or  selling  of  images, 
votive  ofleriugs,  utentels,  and  other  movables.  The 
understanding  of  the  present  time  as  the  customary  con- 
ception of  the  relations  of  the  parishioners  to  the  temple  may 
be  gathert'd  from  the  law  of  1878,  which  divides  temple 
property  into  two  classes,  common  and  special ;  the  former 
may  as  a  rule  be  sold  only  with  the  written  consent  of  the 
priest  and  all  the  parishioners ;  the  latter — embracing  the 
hovwisH^  or  valuables,  such  as  censers,  paintings,  etc. — 
may  be   sold   under    the   same  formalities,  but  only  when 
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it  is  absolutely  necessary  in  order  to  preserve  the  existence 
of  the  temple.i 

But  there  was,  in  the  Tokugawa  dominions  at  least, 
a  distinction  between  ordinary  parishioners  and  haiki,  or 
founders,  and  their  successors.  The  latter  alone  (and  we 
may  suppose  that  they  included  also  those  who  had  made 
donations  of  land  to  the  temple)  could  have  a  voice  in  the 
election  of  a  parish-priest,  when  the  office  became  vacant.  In 
some,  if  not  in  all  sects,  this  custom  of  choosiug  by  the  voices 
of  the  people  {nin-sen)  prevailed.  Their  choice  was,  however, 
much  restricted  by  what  we  probably  must  call  custom  or 
habit  rather  than  law  or  regulation.  Moreover  only  the  small 
temples  had  parishioners  possessed  of  vested  rights.  The 
larger  ones  were  endowed  so  well  by  nobles  that  they  were 
independent  of  their  congregation.  The  only  eligible 
persons,  of  course,  were  those  who  were  already  devoted  to 
religion,  and  among  them,  it  seems,  those  only  who 
had,  a  religious  relationship  (Iio-rui)  with  the  predecessor. 
Just  as  every  individual  must  belong  to  a  family,  just 
as  every  artisan  must  either  belong  to  some  master-artisan 
or  be  himself  a  master- artisan,  so  every  priest  must 
be  united  in  some  religious  relationship.  Out  of  these 
religious  relatives  (the  predecessor's  own  disciples  or, 
it  would  seem,  co- disciples  of  a  common  master)  the 
successor  must  come.  The  rules  varied  in  the  different 
sects.  In  the  Shin  sect,  for  instance,  where  marriage  was 
allowed,  the  successor  would  probably  be  the  natural  or 
adopted  son ;  and  in  that  sect  promotion  to  the  higher 
offices  was  hence  a  slower  and  more  uncertain  matter. 
Moreover  the  sanction  of  the  district  or  chief  temple  was 
always  necessary. 

Every  sect  had  its  chief  temple  [hoinan) —  most 
of    which    were    in    Kyoto — and    its    vice -chief     temples 


1.  For  a  few    farther  notes  on    the  present  aspect    of    this 
question,  see  an  article  by  the  writer  in  *'  The  Nation,''  April,  1892. 

Vol.  XX.  Sap.  Ft.  I.— 5. 
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{chU'7wnzan)y  controlling  large  districts  of  country.  The 
kiimini'dera  (district-temple)  seems  to  have  been  the  leading 
temple  of  a  still  smaller  district.  For  these  districts  and 
for  the  general  affairs  of  the  sect  there  were  various 
administrative  officers.  The  most  important  in  legal  affairs 
was  the  fure-ffasJdra  (proclamation-chief),  who  seems  to 
have  had  charge  of  legal  disputes  before  they  were  brought 
before  the  Temple  Magistrate,  and  to  have  supervised  the 
publication  and  enforcement  of  the  latter*8  proclamations. 
The  same  term  was  applied  to  certain  officers  having  a 
supervision  of  the  blind,  the  beggars,  the  outcasts,  the 
fortune-tellers,  the  strolling  players,  and  other  itinerant 
persons  not  regarded  as  belonging  to  the  class  of  ordinary 
commoners.  The  fnre-ffashira  was  in  effect  a  subordinate 
of  the  Temple  Magistracy;  but  he  had  very  intimate 
relations  with  the  temples.  There  was  one  at  every  temple 
of  any  size,  though  he  was  not  imder  the  control  of  the 
incumbent  of  the  temple.  He  seems  in  part  to  have 
had  the  function  of  the  wetsuke  (censor  or  inspector),  and 
to  have  acted  as  a  check  on  the  priests  of  the  temple. 
At  the  honzan  (chief  temples)  themselves  there  were 
two  svstems  of  administration,  doubtless  sometimes  found 
mingled.  By  one  the  officers  were  all  priests,  taken 
from  the  leading  ones  in  the  temples  of  secondary 
importance.  The  ascent  to  this  position  was  gained 
largely  by  seniority  of  rank.  Seniority  depended  chiefly, 
though  not  entirely,  on  age, — that  is,  on  one's  religions 
age  or  horo.  If  a  man  went  into  the  priesthood  at  the  age 
of  18,  then  when  he  was  40  years  old  his  Iwro  was  22. 
Where  two  priests  of  the  same  sect  met,  their  relative 
rank  was  determined  by  their  respective  horo^  unless 
special  merit,  as  shown  by  mastery  of  the  doctrine  or 
otherwise,  had  gained  for  one  a  particular  increase  of 
rank;  but  between  priests  of  different  sects  the  hrrro 
alone  governed.  The  organization  of  officers  was  some- 
what similar  to  that  of  the   Government   to-day, — a  chief 
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priest,  chiefs  of  departments,  heads  of  bureaus,  etc. 
The  chief  priest  was  at  the  head,  but  his  power  was 
by  no  means  an  absolute  one,  and  was  limited  in  various 
ways    by    the    powers    of    these    other    officers. 

Such  was  the  system  of  priestly  officers.  The  other 
system  was  in  outline  not  greatly  different,  but 
ihe  officers  themselves  (at  the  lionzan)  were  secular 
persons — that  is,  scanurai  who  held  land  of  the  honzan. 
The  temple  officials  were  chosen  from  these  retainers, 
just  as  the  dainty o  chose  their  chief  seneschals  (karo), 
etc.,  from  their  leading  vassals.  Such,  for  instance,  was 
the  organization  of  the  Hongwan  Temple  in  Tsukiji, 
Yedo, — where  even  to-day  the  broad  moat  on  two  sides 
and  the  tall  stout  walls  completing  the  square  still  convey 
an  impression  of  the  military  ways  of  the  great  temples  in 
the  Tokugawa  days.  In  the  earlier  times  of  the  16th 
century,  indeed,  the  temples  had  possessed  vast  feudal 
estates  and  maintained  large  bodies  of  knights.  In  one 
or  two  of  the  precedents  in  Part  III  we  find  the  Hongwan 
Temples  appearing  by  their  kerai  (retainers),  and  claiming 
the  privileges  of  daimyo  in  this  respect. 

The  chief  importance  of  the  temple  in  its  local  relations 
was  its  function  as  the  registry-office  for  the  families  of 
the  ward  or  village.  Every  family  was  required  to 
be  registered  in  full  at  some  temple.  This  is  sometimes 
said  to  have  originated  in  a  measure  of  the  third 
Tokugawa  Shogun,  lyemitsu,  about  1G30,  when  he 
brought  about  the  final  extirpation  of  Christianity.  But 
there  was  a  registration  system  in  Japan  more  than  a 
thousand  years  ago,  and  it  is  likely  that  the  measures 
of  lyemitsu  were  merely  a  part  of  the  general  reorganization 
effected  under  the  first  and  third  Tokugawa  Shoguns, 
by  which  many  of  the  institutions  which  constant  war 
had  weakened  were  restored  and  strengthened.  The 
prevention  of  Christian  propagandism  was  of  course 
greatly    aided    by    this    temple-registry    system ;    but  we 


68  PBIYATE   LAW   IN    OLD   JAPAN  : 

must  regard  this  as  only  one  of  its  functions.  There  were 
apparently  three  principal  documents  connected  with  thia 
registry.  One  was  the  certificate  which  each  family 
possessed;  another  was  the  general  register ;  and  a  third 
was  the  annual  summary  sent  to  the  daikwan.  The  names 
were  respectively  ka-shu  (family-sect)  shomon  (instrument) ,1 
shumon-cho  (religious-sect  book)  or  nimbetsu  (persons'  difie- 
rence)-cAo,  and  nimbetsu  kakiaffe-cho.  But  there  can  be  no- 
doubt  that  these  terms  were  loosely  and  interchangeably 
used,  as  Parts  II  and  V  show.  There  was  also  a  certificate 
which  the  headmen  handed  up  every  year  (presumably  at 
the  time  of  revising  the  temple-register),  enumerating  the 
families  and  their  members,  and  certifying  that  there  were 
no  Christians  among  them.  As  these  documents  picture 
accurately  the  religious  affiliations  of  the  people,  I  give  the 
first  and  last  portions  of  one  of  them,  the  original  of  which 
is  now  before  me  : 

*^  Tenna,  HI,  3  (1683). 

We    have   been   ordered   to    make    an 

investigation  as  to  the  existence  of  Christian  believers,  and 
we  have  made  it,  including  all  from  householders  and  house- 
renters  (counting  men,  women,  children,  and  servants) 
to  priests,  yamabuaki,^  ijyo-jai^  komuso^^  bell-strikers,^  out- 
casts, and  beggars.  But  we  have  not  found  any  believers 
of  that  faith,  and  we  are  positive  that  there  are  none. 
'•'  '•'  [The  list  of  persons  is  as  follows :] 

The  family  of  Yagoyemon : 

Yayoyemon  is  80  years  old,  a  parishioner  of 
Anraku  Temple,  of  the  Zen  sect  in  this  village ; 
was  born  in  the  village,  and  his  family  have 
been  farmers  here  for  generations. 


1.  Or  tera-ukejo  (temple -certificate).  2.  A  kiad  of  wandering 
priest,  who  begged  alms.  3.  A  sort  of  hermit.  4.  One  of  a  class 
of  samurai  outcasts.     5.  Probably  disciples  in  the  temples. 
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His  wife  is  29  years  old,  a  parishioner  of  Anrakn 
Temple,  of  the  Zen  sect,  in  this  village,  and  a 
daughter  of  Kanya,  a  parishioner  of  Yemman 
Temple. 

His  daughter  Tatsu  is  8  years  old,  living  at  her 
father's  house,  and  is  a  parishioner  of  Anraku 
Temple. 

His  boy  Semviatsu  is  4  years  old,  living  in  his 
father's  house,  and  is  a  parishioner  of  Anraku 
Temple. 

His  maid-servant  Man  is  20  years  old,  a  younger 
sister'  of  Saburoyemon,  in  Nakadate  village, 
Naka  korl,  and  is  bound  to  Yagoyemon  for  8 
years  (year  of  the  Dog  to  year  of  the  Ox),  and 
is  a  parishioner  of  Joko  Temple,  in  this  village ; 
her  surety-document  states  that  her  surety 
has  a  temple-certificate,  which  we  can  produce 
if  desired. 

Another  maid- servant,  Fiiki,  is  21  years  old,  a 
daughter  of  Heiyemon,  of  Misawa  village, 
Kawachi  hori,  and  is  bound  to  Yagoyemon 
for  8  years  (year  of  the  Dog  to  year  of  the  Ox), 
and  is  a  parishioner  of  Joko  Temple,  Zen  sect, 
in  this  village ;  her  surety  document  states 
that  her  surety  has  a  temple -certificate,  which 
we  can  produce  if  desired. 

Another  maid- servant,  Kesrij  is  15  years  old,  a 
daughter  of  Kinyemon,  of  Ochi  village,  Kawachi 
koriy  and  is  bound  to  Yagoyemon  for  5  years 
(year  of  the  Dog  to  year  of  the  Hare),  and 
[her  family]  have  been  parishioners  of  Joko 
Temple  for  generations ;  her  surety-certificate 
states  that  her  surety  has  a  temple-certificate, 
which  we  can  produce  if  desired. 

His  ntan- servant  Shimazo  is  19  years  old,  and  is  a 
parishioner  of  Joko  Temple. 
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Another  man-servant,  Ichirohei,  is  a  son  of  Ichiye- 
mon  of  Otsugoro  village,  Naka  koH^  and  is 
bound  to  Yagoyemon  for  2  years  (year  of  the 
Dog  to  year  of  the  Rat)  ;  he  is  a  parishioner  of 
Joko  Temple  and  his  surety-document  states 
that  his  surety  has  a  temple-certificate,  which 
we  can  produce  if  desired. 

Another  man-servant,  Moyemon,  is  47  years  old> 
a  son  of  Shichiyemon,  and  is  bound  to  Yagoyemon 
for  3  years  (year  of  the  Cock  to  year  of  the  Rat)  ; 
he  is  a  parishiouer  of  Joko  Temple,  and  his  surety- 
document  states  that  his  surety  has  a  temple* 
certificate,  which  we  can  produce  if  desired. 

*'*  *'*  3!s 

.1.  >v 

.,»  •,» 

The  total  number  of  the  above  persons  is  176; 
84  men,  the  rest  women.  There  are  8  other 
persons,  not  included  in  the  above,  who  are 
married  to  families  iu  other  villages,  but  without 
a  formal  ceremony.  ^ 


84  of  the  above  persons  are  parishioners  of  this 
Church  ;    if  any  ttike  up  the  Christian  faith,  we 
win   investigate   the   case   and  persuade  him  to 
give  up  his  error. 
We  certify  to  this. 

Joko    Temple,    Zen    sect    of    Gokurakiyi 
village,  Naka  kori. 
13  of  the  above  persons,  etc.,  etc. 
We  certifv  to  this.** 

Hokyu    Temple,    Zen    sect,    Usari 
village  ,2   Naka  kori, 

1.  The  above  is  written  by  the  headmen ;  now  follow  the  oertifi* 
cates  of  the  different  templee.  2.  This  seems  to  be  a  case  wheie 
different  groups  of  houses  were  known  as  vnira  by  distinctive  Damet* 
though  all  included  under  one  larger  mura  as  an  administratife 
district. 
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48  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Anraku   Temple,  Zen  sect,    Jutenji 
village,  Naka  kon. 
10  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Rinsho  Temple,  Zen  sect,  Narushima 
village,  Naka  kon. 
14  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Ryosen  Temple,  Hokke  sect,  Naru- 
shima village,  Naka  kori.** 


Intertwined  with  the  ordinary  local  administration  and 
inseparable  from  it  was  the 


4.     Administration  of  Justice.^ 


In  Puchta's  "  Outline  of  the  Science  of  Bight'*  occur 
the  following  passages  : 

**  The  relationships  of  Rights  are  the  relations  of  one 
man  to  another,  and  may  be  called  legal  relations.  But  the 
various  human  relationships  do  not  enter,  iu  their  full 
extent,  into  the  sphere  of  Bight,  because  the  legal  notion  of 
a  person  rests  upon  an  abstraction  and  does  not  embrace 
the  whole  being  of  man.  Tliere  must,  therefore,  occur 
much  modification  and  subtraction  before  we  reach  the 
special  relations  which  alone  are  involved  in  the  idea  of  a 

1.  Some  of  the  following  passages  are  taken,  by  permission 
of  the  editor  of  the  *'  Green  Bag,"  (Boston),  from  an  article  by 
the  writer  in  that  magazine  for  September,  1892. 
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Biglit.  Thus,  suppose  a  man  has  arisen  from  a  protracted 
illness,  and  in  order  to  pay  the  bill  of  his  physician,  to 
provide  for  tbe  urgent  wants  of  his  family,  due  to  his  re- 
cent incapacity,  and  to  procure  the  means  of  beginning 
business  again,  he  goes  to  a  well-disposed  neighbor,  whom 
he  has  helped  in  former  times,  and  obtains  a  loan  at  the 
usual  rate.  How  much  of  all  this  must  we  not  leave  oat 
in  order  to  ascertain  the  purely  jural  relation  between  the 
parties  !  Compare  with  this  the  case  of  the  rich  man  who 
raises  capital  merely  to  add  to  his  possessions  by  a  new 
speculation,  and  consider  the  effort  of  abstraction  which  is 
required  in  order  to  assimilate  the  resulting  legal  relations. 
And  yet  the  legal  relations  in  these  two  cases  are  identical." 

For  the  Anglo-Saxon  lawyer,  accustomed  as  no  other 
is  to  do  homage  to  strict  legal  principle  as  in  and  for 
itself  the  sumnnim  bonuni  of  law,  and  to  regard  legal  justiee 
as  manifesting  itself  only  in  a  science  of  unbending  rules, 
this  quotation  will  indicate  better  than  anything  else  the 
great  gulf  that  is  fixed  between  his  own  system  and  that 
which  was  indigenous  to  Japan.  By  making  generaliza- 
tions into  hard-and-fast  rules,  by  strictly  eliminating  in 
individual  cases  a  variety  of  important  moral  considerations 
(much  as  certain  English  economists  worked  out  their 
science  with  respect  only  to  the  wealth -acquiring  motive), 
the  Anglo-Saxons  have  succeeded  in  creating  a  special  type 
of  justice.  This  tendency  of  theirs  is  so  strong  that  English 
Equity,  the  one  great  effort  to  counteract  it,  has  Vecome 
in  the  end  identical  in  these  respects  with  the  whole  syaiem* 

Yet  there  are  peoples  to  whom  this  type  of  justice  is 
utterly  alien.  Even  on  the  Continent  this  impersonaliza- 
tion  (if  we  may  so  call  it)  of  justice  has  never  reached 
such  an  extreme.  For  example,  the  French  Civil  Code 
has  a  "  (UUti  tie  ijracey'  which  the  court  may  accord  to  a 
debtor  whose  misfortunes  render  inequitable  the  immediate 
enforcement  of  a  claim  in  its  entirety,  but  it  is  in  Japan 
that  we  may  find  the  extreme  antithesis  to  the  Anglo-Saxon 
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conception  of  justice.  Whether  there  is  or  not  any 
practical  lesson  for  ns  in  studying  this  opposite  type,  is 
a  question  which  cannot  here  he  taken  up.  However  this 
may  be,  the  chief  characteristic  of  Japanese  _justice,  as 
distjngqished^   .from^  may    be    said    to     be 

this  tendency  to  consider  all  the  circnmstniices  of  in- 
dividual cases,  to  confide  the  relaxation  of  principles  to 
judicial  discretion,  to  balance  the  benefits  and  disadvantages 
of  a  given  course,  not  for  all  time  in  a  fixed  rule,  but  anew 
in  each  instance, — in  short,  to  make  justice  personal,  not 
impersonal.  It  would  not  be  fair  to  infer  from  this  that  the 
courts  of  old  Japan  could  have  been  no  better  than  the  tents 
of  an  Arab  Sheikh,  where  justice  came  roughly  and  speedily, 
and  the  good  sense  of  the  tribunal  was  the  only  measure  of 
equity.  On  the  contrary,  there  was  iji  Japan ^  as  the  ensuing 
volumes  show,  a  l,figfr1  aygfAm,  a  l^«^<^y  pf  flAfti-  nnH  consisteut 
rules,  a  collection  of  statutes  and  of  binding  precedents. 
But  whether  it  be  or  not  a  mere  mark  of  primitive  legal 
development,  there  was  always  the  disposition  to  take,  as 
Puchta  puts  it,  "  the  whole  being  of  man  *'  into  considera- 
tion, to  arrange  a  given  dispute  in  the  most  expedient  way, 
to  sacrifice  legal  principle  to  present  expediency.  This  is 
the  first  notable  characteristic. 

The  second  is  th&t  Japanese  justice  was  essentially 
feudal  in  its  spirit.  At  every  step  this  quality  shows  itself. 
Chiefly  affected  by  it,  of  course,  was  the  criminal  law.  The 
common4)aopla  nacaggarJly  .pame  in  for  a  meagre  amount  of 
respect  in  thfiL,Jeudal  polity,  except  as  wealth -producing 
instruments,  on  whose  effectiveness  the  subsistence  of  the 
mihtaiy  class  depended.  They  were  restricted  and  punished 
with  a  severity  eharaoiertetie  of  feudalism  everywhere.  The 
features  of  their  status  and  the  kinds  of  punishments  were 
not  substantially  different  from  those  of  European  nations 
at  similar  stages  of  social  development.  On  the  civil  side 
the  result  of  feudalism  was  that  the  dispensing  of  justice 
between  di^utauts  appeared  ns  a  boon  from  the  lord  to  his 
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sappliaiit  hu}ij(ctt».  The  first  dnty  of  tli^  ikitbfal 
wutf  uol  to  dibliirb  ku  lorU*^  \Mimea  ftod  vaste  liis  own  time 
by_bec<iiJiiijg^)iiyolyed  in  a  dispute.  AJitigious  community 
was  !))«.'  worht  of  cvilh.  An  obstinate  plaiutiff,  even  witE  ft 
jubt  causes  uii;^ht  fare  iu  the  end  not  mach  better  Uian  the 
defetjdaxit.  A  <<ood  example  of  this,  in  high  life,  was  tJie 
dispute  lAcr  the  succ^'ssiou  to  the  fief  of  Echigo.i  The 
iucuuibeiit  diiiiutjj,  MitKumaye,  was  childless,  and  one  of 
the  tw.>  sciiiKchals  iutrigued  with  the  lord's  brother, 
Nogayaslii,  to  have  the  sou  of  the  latter  adopted  as  heir  to 
the  title  and  the  fief;  while  the  other  seneschal  used  his 
efforts  a<{aiust  this  step,  and  to  gain  his  purpose  brought 
the  matter  to  the  utteutiou  of  the  Shognu.  The  latler  looked 
upon  the  inability  to  couie  to  an  agreement  as  seditious  and 
dangtfroiiK  in  its  t^'udeucies,  especially  in  a  quarter  where 
only  the  example  of  peace  and  smoothness  should  be  set; 
and  the  decision  was  that  the  daiunja  and  his  brother  should 
bii  exiled,  with  the  complaining  seneschul,  while  the  other 
intriguer  was  to  be  put  to  death  and  the  fief  confiscated* 
No  doubt  a  jeiilousy  of  the  power  of  this  large  fief  was  one 
of  the  eii'nii^nts  in  this  particular  decision. 

The  spirit  of  feudaUsm  entered  largely  also  into 
prcM'edure.  Tliere  was  a  great  deal  of  learning  as  to  sum* 
mtms,  writs,  and  appearances ;  and  iu  these  matters  the 
military  >{('ntry  (and  the  priesthood  shariHl  these  privileges 
in  part)  wiTti  exempted  from  some  of  the  ordinary  require- 
ments. The  commoners  were  to  assume  the  most  abjeet 
uttitiuKts  in  the  august  presence  of  the  judge.  I  have  been 
told  that  <uie  of  tlie  reasons  why  the  mercantile  classes  re- 
sorted little  t(»  the  courts  iu  their  disputes  was  the  necessity 
of  humiliating  themselves  so  deeply  in  their  quest  for 
justice,-  of  crawling,  for  instance,  on  hands  and  knees  from 
the  door  of  the  Ci>urt  to  the  judgment-room.  This  is  some* 
what  overdrawn,    however,    and   was   probably   true   only 
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of  the  haaghiier  mercliant-priuces  or  money-lenders,  who- 
could  have  bougbt  out  a  daimyoy  bad  their  birth  permitted 
them,  and  could  not  bring  themselves  to  cringe  to  men  in 
petty  authority. 

In  the  initial  stage  jf  a  dispute  we  find  that  justice  was 
attained  not  so  much  by  the  aid  of  the  law  as  by  mutual 
consent.  Custogagjihere^iere*  und  definite  ones;,  but  they 
wArfl  yilwaj-ra  applift^  t^!yjnngb  arbitration  and  concession. 
This  feature  of  the  jural  life  of  the  nation  is  not  without  its 
parallel  among  other  Oriental  peoples  ;  but  I  fancy  that  it  i& 
here  peculiarly  pronounced,  and  it  is  worth  dwelling  upon. 
I  have  spoken  of  the  marked  disposition  to  make  justice 
personal,  to  let  many  external  considerations  enter  into  the 
settlement  of  a  controversy.  The  exigencies  of  mercantile 
life  reduced  this  disposition  in  towns  to  a  minimum  ;  and  it 
attained  its  greatest  influence  in  the  country.  But,  joined 
with  this,  perhaps  even  more  powerful  and  deeper  rooted  in 
the  character  of  the  people,  was  the  tendency  to  concilia- 
tion, to  make  everything  smooth,-:— a  tendency  which  is  still,, 
it  may  be  suggested,  the  best  key  to  much  of  the  Japanese 
character.  Not  to  attempt  too  much  refinement  of  analysis,  it 
may  perhaps  be  laid  down  that  a  chief  quality  of  that  character 
is  not  so  much  a  predominance  of  the  emotional  nature 
as  tbe  comparative  weakness  of  the  will.  A  consequent 
disinclination  to  act,  a  desire  to  avoid  obstacles,  to  make 
things  as  easy  as  possible,  explain  many  traits.  The 
fierce  determination  to  do,  which  Anglo-Saxons  know  so 
well,  is  wanting.  The  leisurely  way  of  carrying  out  an  under- 
taking, the  lack  of  a  power,  as  some  one  said  of  Cecil,  Lord 
Burleigh,  to  "toil  terribly,"  the  shrinking  from  physical 
violence, — these  seem  to  point  back  to  the  quality  I  have 
named.  The  perfection  to  which  the  art  of  politeness  has 
been  developed,  the  opprobrium  which  rests  upon  loud,^ 
violent,  rough,  uncouth,  agitated  behavior,  is  equally  sug- 
gestive, and  flows  from  a  worship  of  tranquillity  and  smooth- 
ness in  social  intercourse.     The  commonest  coolie  is  more 
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courteous  to  the  friend  who  passes  him  on  the  street  than 
is  the  prosperous  American  merchant.  In  numberless  ways 
a  Japanese  will  put  up  with  annoyance  and  even  positive 
abuse  of  his  rights,  without  thinking  it  worth  while  to  do 
more  than  politely  protest.  If  we  can  imagine  the  exact 
<sontrary  of  the  spirit  inculcated  by  the  late  Prof,  vod 
Ihering  in  his  ''  Struggle  for  Rights/*  we  shall  understand 
the  Japanese  spirit.  Even  the  disregard  of  truth  some- 
times complained  of  by  foreigners  in  Japan  is  perhaps  at 
bottom  (so  far  as  it  may  be  more  noticeable  than  in  the 
West)  politeness  and  the  dislike  to  offend  carried  to  an 
extreme.  Many  of  us  can  testify  to  promises  made  with  fall 
knowledge  of  inability  to  perform,  to  fibs  told  where  the  traih 
would  have  done  no  real  harm,  and  to  other  incidents  equally 
annoying  and  equally  contrary  to  our  ideas  of  good  faith. 
The  simple  explanation  is  that,  rather  than  say  to  your  face 
what  he  knows  will  be  unpleasant,  yoar  Japanese  friend  has 
stated  or  promised  what  he  thinks  you  would  like  to  hear* 
This  thought  is  perhaps  not  consciously  present;  bat 
heredity  and  tradition  have  made  such  a  course  instinctive 
with  him.  After  one  has  discerned  by  experience,  it  is 
easy  to  make  allowance  for  this  disposition,  and  between 
pers(ms  to  the  manner  born  it  perhaps  causes  no  more 
inconvenience  than  does  our  conventional  '*  not  at  home." 
I  do  not  for  a  moment  say  that  the  incidents  I  have 
referred  to  are  of  every -day  occurence  in  Japan.  I  suggest 
merely  that  the  spirit  of  regard  for  the  feelings  of  another 
which  prompts  us  to  say  *'  not  at  home  '*  to  an  acquaint- 
ance, rather  than  announce  that  we  are  at  home  boi 
(impliedly)  do  not  care  enough  for  him  to  see  him,  is 
much  more  powerful  in  Japan  than  with  us,  and  receives 
a  more  frequent  practical  application.  It  is  probable 
that  a  Japanese  would  seldom  be  deceived  in  such  cases,  jast 
as  in  our  own  cities  the  conventional  '*  not  at  home  *'  de- 
ceives no  one.  Another  characteristic,  kindred  to  all  these, 
is  the  general  peaceableness   and  happiness   of  society  in 
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Japan.  One  cai>  see  in  New  York  in  one  night  such  exhibi* 
tions  of  violence,  brawling,  and  abandoned  lawlessness  as 
one  would  not  see  in  an  entire  year  in  Tokyo.  Poverty  and 
want  are  nowhere  accompanied  by  such  tranquillity  and 
sobriety  as  in  Japan.  These  are  all  more  or  less  direct 
manifestations  of  a  deep-seated  opposition  to  whatever 
implies  clash,  clatter,  shock,  roughness,  strain,  in  any  shape, 
and  an  inclination  to  make  everything  quiet,  smooth,  easy, 
harmonious.  In  short,  the  Japanese  are  confirmed  quietists. 
If  I  have  seemed  to  digress  in  illustrating  this,  it  is  because 
this  quality  in  one  of  its  manifestations  had  so  great  an 
influence  on  the  administration  of  justice. 

The  xe&ult».theu»  was  a  universal  resort  to  arbitration 
and  compromise  as  a  primary  means  of  settling  disputes. 
It  was,  and  to  a_great  extent  still  is,  an  ingrained  principle 
of  the  Japanese  social_  system  that  every  dispute  should, 
if  by  any  means^  possible,  be  smoothed  out  by  resort 
to  private  or  public  arbitration.  The  machinery  of 
local  government,  nndey  thft  qM  rAgimf^,  .waa. jemploy ed 
for  this  purpose,  if  friendly  mediation  failed  \  but  no  efforts 
were  to  be  spared  to  aettk.the  matter  in  thig  way,  and  iA 
practice  the  vast  majority  of  disputes  wer^-so  disposed  of. 
It  is  true  that  the  interests  of  tho  feudal  aristocracy  in 
preventing  turbulence  and  open  quarrels  among  tho  common 
people  led  tbem  to  foster  the  disposition  to  arbitrate,  and 
such  a  procedure  was  enjoined  by  law.  But  the  legislation 
was  only  cumulative  in  its  effect,  and  was  probably  intended 
to  stem  a  tendency,  perhaps  in  towns,  to  break  away  from  the 
old  customs.  The  consequence  was  that  even  where  a  law- 
suil^  ultimately  resulted^  a  long~slage''oF  negotiation  had 
invariably  preceded,  and  it  was  (in  the  rural  regions)  only 
an    rfreconcilablo    difference    that    ever   reached   the   seat 


of  judgment  in  Yedo. 

The  principle  of  arbitration  resulted  thus  'A      **  In  case 
of  a  disagreement  between  members  of  a  kumif  the  five  heads 

1.  Quoted  from  I>r.  Simmons. 
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of  families  mot  and  endeavored  to  settle  the  matter.  All 
minor  difficulties  were  usually  euded  in  this  way.  A  time 
was  appointed  for  the  meeting ;  food  and  wine  were  set 
out ;  and  there  was  moderate  eating  and  drinking,  just  m 
at  a  dinner-party.  This,  they  thought,  tended  to  promote 
good  feeling  and  to  make  a  settlement  easier ;  for  everybody 
knows,  they  said,  that  a  friendly  spirit  is  more  likely  to 
exist  under  such  circumstances.  Even  family  difficulties 
were  sometimes  settled  in  this  way.  Thus,  if  a  man  abused 
his  wife,  she  might  fly  to  one  of  tlie  neighbors  for  protec- 
tion, and,  when  the  husband  came  to  demand  her,  the 
heads  of  families  in  the  kumi  would  meet  and  consult  over 
the  case.  If  a  settlement  failed,  or  a  man  repeated  bis 
offence  frequently,  ho  might  be  complained  of  to  the  next 
in  authority,  the  chief  of  companies  ;  or  else  the  neighbors 
might  take  matters  into  their  own  hands  and  break  off  inter- 
course with  him,  refusing  to  recognize  him  socially.  This 
usually  brought  him  to  terms.  An  appeal  to  the  higher 
authorities  was,  as  a  rule,  the  practice  in  the  larger  towns 
and  cities  only,  where  the  family  unity  was  somewhat 
weakened,  and  not  in  the  villages,  where  there  was  a  great 
dislike  to  seeking  outside  coercion,  and  where  few  private 
disagreements  wont  beyond  the  family  or  the  kumi, 

*^  A  case  which  could  not  bo  settled  in  this  way  was 
regarded  as  a  disreputable  one,  or  as  indicating  that  the 
person  seeking  the  courts  wished  to  get  some  advantage  by 
tricks.  In  arranging  for  a  marriage-partner  for  son  or 
daughter,  such  families  as  were  in  tlie  habit  of  using  this 
means  of  redress  were  studiously  avoided.  It  was  a  well- 
known  fact  that  in  those  districts  where  the  people  were 
fond  of  resorting  to  the  courts  they  were  generally  poor  in 
consequence.  The  time  spent  and  the  money  lost  reduced 
the  community  to  poverty. 

If  even  the  company-chief  could  not  settle  the  matter, 
it  was  laid  before  the  higher  officers,  the  elder  and  the 
headman.      In     fact,     the    chief     village     officers     might 
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almost  be  said  to  form  a  board  of  arbitratiou  for  the  settle- 
ment of  appeals ;  for  in  deciding  the  case  the  headman 
received  the  saggestious  of  the  other  officers.  It  was 
discreditable  for  a  headman  not  to  be  able  to  adjust  a  case 
satisfactorily,  and  he  made  all  possible  efforts  to  do  so.  In 
specially  difficalt  matters  he  might  ask  the  assistance  of  a 
neighboring  headman.  If  the  headman  was  unable  to  settle 
a  case,  it  was  laid  before  the  daikwaiiy  who  however  almost 
invariably  first  sent  it  back,  with  the  injunction  to  settle  it 
by  arbitration,  putting  it  this  time  in  the  hands  of  some 
neighboring  headman,  preferably  one  of  high  reputation  for 
probity  and  capacity." 

4 

There  are  in  the  volumes  of  Legal  Precedents  no 
records  of  cases  other  than  those  reaching  the  Magistrates  ; 
and  the  following  case  may  serve  to  illustrate  the  course  of 
justice  under  the  daikwan.  The  documents  come  from  a  kon 
in  Kai  knni  and  date  back  some  forty  years. 

**  Deed  of  Settlement, 

A  few  years  ago  a  dispute  arose  in  regard  to  the  posses- 
sion of  a  piece  of  land  in  Gokurakuji  village,  producing 
fifteen  bales  of  unhuUed  rice,  the  complainant  being  Sakura- 
bayashi  Saraayemon,  patron  of  the  Ubata  (Shinto)  Temple, 
in  Miyawara  village,  and  the  defendants  being  Gantei,  chief 
priest  of  Anrakii  (Buddhist)  Temple,  and  Kinrei  of  Zoko 
(Buddhist)  Temple,  in  Gokuraji  village.  This  complaint 
was  first  brought  before  Sasaki  Michitaro,  Esquire,  the  late 
daikwan,  and  the  defendant  filed  his  answer  ;.  but  the  case  was 
afterwards  transferred  to  Morita  Okutaro,  Esquire,  the  pre- 
sent daikwan,  and  the  investigation  has  been  going  on.  In  the 
mean  time  the  persons  mentioned  below  have  mediated  be- 
tween the  parties,  and  have  brought  about  the  following  settle- 
ment, which   we  hereby  communicate  to  the  court : — 

**  The  statement  of  the  complainant  was  that  the 
Shimmei  Shinto-temple  of  Gokurakuji  village  was  from 
time  immemorial  an  appurtenance  of  Ubata  Temple,  in 
Kiwara  village,    and    under   the   patronage    of   the    com- 
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plainant's  family.^  Now,  ono  of  the  plots,  120  feet  by 
192  feet,  which  belonged  to  this  estate,  was  inondated  io 
Horeki  Period  (1751-1764),  in  the  lifetime  of  the  com- 
plainant's grandfather,  aud  became  waste.  When  the  com* 
plainant  succeeded  to  the  office  of  patron,  he  thought  the 
land  ought  to  be  by  that  time  reclaimable,  and  he  inquired 
about  it  of  the  officers  of  Gokurakuji  village,  in  which  it 
lay.  The  latter  evaded  the  inquiry,  though  it  was  often 
repeated ;  and  the  complainant  began  to  suspect  that  the 
land  had  long  ago  been  reclaimed  by  the  villagers,  and  was 
being  cultivated  by  them.  He  discovered,  on  searching 
further,  that  this  was  true ;  and  that  the  plot  had  been 
divided  into  thi-ee  parts,  one  going  to  Anraku  Temple,  a 
second  to  Zoko  Temple,^  and  a  third  to  the  maintenance  of 
the  Jizo  shrine.  The  complainant,  therefore,  prayed  for  an 
investigation  by  the  court. 

** The  defendant's  answer  was  as  follows:  It  is  true 
that  there  is  a  plot  of  land  cultivated  as  above,  and  not 
included  in  the  taxable  land  of  Gokurakuji  village.  But 
this  plot  was  from  Shotoku  Period  (1097-1099)  to  Kyoho 
Period  (1716-1736)  in  the  possession  of  Anraku  Temple^ 
having  been  received  from  the  village  to  support  the  temple. 
The  chief  priest,  Honko,  eleven  generations  ago,  on  retir- 
ing from  office,  received  one  portion  as  a  settlement  upon 
him  forever  ;  but  ho  removed  to  join  the  Zoko  Temple,  and 
gave  his  land  to  the  latter,  first  apportioning  a  piece  to 
the  Jizo  shrine.  The  latter  part  was  under  the  charge 
of  the  village  itself.  We  were  on  the  point  of  asking  to 
have  this  land  assessed,  when  the  great  inundation  came, 
and  it  is  only  very  recently  that  we  have  been  able  to 
cultivate  it  at  all ;  in  fact,  it  is  still  mostly  meadow. 

1.  The  exact  relation  of  a  kanmtshiy  or  chief  priest  of  a  Shinto 
temple,  to  the  living,  is  not  clear ;  but  the  estate  of  such  a  person 
was  a  sort  of  advowson  iu  a  particular  family,  with  right  of  presenta- 
tion to  members  of  that  family.  2.  In  many  instances  the 
parishioners  cultivated  the  land  belonging  to  their  temple  as  a 
contribution  towards  its  support. 
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**  Such  was  the  controversy.  Two  of  the  daikwan\ 
agents  visited  the  spot,  and  examined  the  deeds  offered 
by  both  parties,  and,  after  loug  investigation,  concluded 
that  the  land  iu  question  must  have  been  identical  with 
the  plot  belonging  to  the  Shimmei  Temple.  But  as  it  has  so 
long  been  cultivated  by  the  defendants,  it  must  be  regarded 
as  in  their  permanent  tenancy.  The  product  of  the  plot 
should  be  divided  as  follows  :  Landlord,  5  bales  ;  tenant,  5 
bales  ;  taxes,  5  bales.  This  arrangement  has  been  agreed 
to,  and  we  beg  to  thank  the  court  for  its  kindness.  To 
prevent  future  disputes,  we  have  executed  this  deed  of 
settlement. 

Kayei,  5th  year  (1863),  9th  month,  12th  day. 

Complainant, 

Sakurabayashi   Samayemon,    Chief  priest   of  Ubata 
Temple,  Miyawara  village. 

Defendants, 

Gantei,  Chief  priest  of  Anraku  Temple,   Gokurakuji 

village. 
EiNREi,  Purveying  priest   of  Zoko  Temple  (by  his 

agent,  Gantei). 
Yeisuke,  Farmer,   representing  the   parishioners   of 

Anraku  Temple. 
YosmsABURO,  Farmer,  representing  Zoko  Temple. 
AsAYEMON,  Headman  of  Gokurakuji  village. 
Tadahighi,  Tarobei,  Chief  farmers  of  the  same  village. 
Sajibei,  Isobei,  representing  the  small  farmers  of  the 

same  village. 

Mediators, 

Hachiyemon,  Headman  of  Futsuka  village. 
Kanzayemon,  Chief  farmer  of  Otoguro  village,  (by  an 

agent,  as  he  was  sick). 
Addressed  to 

Morita  Okutaro,  Dailcwan.'* 

Vol.  xz.  Sap.  Ft.  1.— H. 
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**  Supplementary  Document, 

The  above  settlement  having  been  reached  by  negotia- 
tion of  the  parties,  while  the  inquiry  was  in  progress  by  the 
•court,  has  been  accepted  by  order  of  Honda,  Lord  of  the 
Province,  and  becomes  valid.  But  censure  has  been  passed 
npon  Gautei,  one  of  the  defeudants,  because,  while  the  inquiry 
was  pending  he  violated  the  law  by  thrusting  petitions  into 
the  sedan-chair  of  one  of  the  Council  of  State,  as  he  passed, 
And  of  other  high  officers.  We  acknowledge  the  unlawful- 
ness of  his  conduct,  and  accept  the  reprimand.  (Signed  as 
before.)'' 

From  the  daifcwan  there  was  usually  no  appeal,  in 
our  sense  of  the  word.  The  litigants  might  refuse  to 
accept  the  decision  of  the  headman  and  go  to  the  dmktcan^ 
but  with  him  the  case  must  stop,  so  far  as  their  own  action 
was  concerned.  This  was,  for  several  reasons,  not  as 
unreasonable  as  might  seem  at  first  sight.  In  the  first  plaee 
the  daikivan  was  distinctly  a  legal  official,  trained  as  a 
judge,  not  merely  as  an  executive  officer,  and  he  was 
competent  to  dispense  justice  according  to  the  law.^  In 
the  next  place,  where  a  case  was  really  difficult,  either 
in  its  facts  or  its  law,  the  dmicican  was  accustomed  to  lay 
it  before  his  superior,  the  Finance  Magistrate.  This 
method  of  laying  the  responsibility  on  another's  shoulders 
was  quite  congenial  aud  was  doubtless  common.  It  took 
the  place  which  the  appeal  holds  with  us.  Moreover,  iu 
criminal  cases  where  the  severest  penalties  were  proper, 
the  daikwan  was  required  to  obtain  sanction  for  his 
judgment.  Finally,  the  litigant  could  indeed  invoke  the  higher 
authority  whenever  there  was  a  distinct  miscarriage  of 
justice.     The    recognized    cases   for    this   sort    of    appeal 


1.  I  have  in  my  possession  a  complete  code  of  criminal  and  civil 
law,  of  some  600  sections,  used  by  a  daikwan  of  the  Tukugawa 
region,  and  dating  back  nearly  200  years.  It  was  the  vade  meeuM  of 
the  daikican. 
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were  two, — ^first,  where  an  official  was  charged  with  corrup- 
tion; second,  where  the  lower  judge  had  delayed  un- 
conscionably the  takiug  coguizauce  or  the  decision  of  a 
claim ;  provided  iu  all  cases  that  the  claim  must  be  based 
on  personal  knowledge,  not  mere  rumor,  and  must  not  be 
preferred  for  purposes  of  private  profit  or  revenge.  Such 
an  appeal  came  directly  (jiki-so)  before  the  Chamber  of 
Decisions,  the  highest  Tribunal,  not  the  Finance  Magistrate, 
and  was  to  be  placed  in  the  Complaint- Box  (meijasu-bakOf 
8ojo-bako),  huijg  at  the  gate  of  the  Court. 

In  towns  having  a  Magistrate,  the  suit  might 
be  brought  as  far  as  his  Court,  and  there  it  must 
stop,  unless  it  was  referred  by  him  to  the  Chamber  of 
Decisions,  or  appeal  was  made  on  the  ground  of  denial  of 
justice.  The  latter,  however,  I  have  never  heard  of  in  case 
of  a  Town  Magistrate,  and  it  was  by  no  means  a  common 
thing  in  suits  before  a  daikivan,  for  the  appellant  would  need  to 
have  a  very  good  case  and  incontestible  proofs  in  order  to  make 
headway  against  so  powerful  a  superior  as  the  da  the  an. 

From  the  dai/ctvan's  superior,  the  Finance  Magistrate, 
and  from  the  Town  Magistrate,  a  case  might  be  laid  before 
the  Chamber  for  final  determination,  if  any  circumstance 
rendered  it  worth  while, — a  difficult  point  of  law,  a  lack  of 
precedents,  a  reform  of  policy,  etc.  It  speaks  well  for  the 
spirit  of  conscientiousness  (if  we  may  apply  that  term) 
with  which  justice  was  administered  that  voluntary  re- 
ferences of  this  sort  to  the  Chamber  were  so  common. 
Ordinarily  the  Chamber  was  the  final  repository  of  all  civil 
litigation  and  all  criminal  charges  ;  though  whenever  public 
interest  was  involved  or  any  feudal  lord  of  high  degree 
was  affected,  it  was  usual  to  obtain  instructions  from  the 
Council  of  State. 

But  we  have  so  far  traced  only  two  of  the 
streams  through  which  the  Chamber  might  receive 
litigation.  There  was  still  another, — the  Temple  Magistracy. 
Under  these  Magistrates  were   all   the   temples,   Buddhist 
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and  Shinto,  including  the  priesthood  and  the  residents  of 
their  fiefs.  Suits  between  members  of  the  priesthood 
seem  to  have  been  disposed  of  in  the  first  instance,  by 
certain  law  officers  of  the  sect  (the  fure-gashira),  if  both 
litigants  were  of  the  same  sect ;  and  an  appeal  lay  thenco  to 
the  Temple  Magistrate.  If  the  litigants  were  of  different 
sects,  it  would  seem  that  they  could  go  directly  to  the 
Temple  Magistrate ;  and  he,  like  the  other  Magistrates, 
might  seek  the  Chamber,  if  the  case  seemed  to  need  it. 

These  Magistrates  were  the  three  channels  by  which 
litigation  from  the  Shogunate  dominions  might  reach  the 
Chamber.  But  what  of  the  so-called  private  fiefs, — the 
fiefs  of  the  "loyal  daiwj/n''  and  of  the  lords  owing  no 
allegiance  to  the  Tokugawa  family  except  as  the  repre- 
sentative of  the  Emperor  ?  I  have  already  said  that  they 
possessed  more  or  less  administrative  and  judicial  in- 
dependence. The  peace  of  250  years  was  in  reality  a 
truce,  by  w^hich  the  Tokugawa  family,  in  return  for  the 
nominal  sovereignty  of  Japan,  gave  over  to  the  South- 
west and  to  pai-ts  of  the  North  the  privilege  of  exercising 
almost  complete  actual  control  of  their  own  fiefs.  In 
judicial  matters  there  was  almost  no  real  interference  by 
the  Shogunate  in  the  affairs  of  these  fiefs.  Nominally  the 
death  punishment  could  not  be  iuflicted  by  a  daimyo  without 
reference  to  Yedo,  and  succession-disputes  of  any 
consequence  in  noble  families  wore  from  time  to  time 
settled  by  the  Shogim :  but  other  than  this  little  can 
be  foimd.  Lawsuits  between  residents  of  the  same  fief 
began  and  ended  within  the  limits  of  the  fief,  aiid  the 
judiciiJ  methods  did  not  differ  essontiiiUy  (however  the 
actual  rules  of  law  may  have  differed)  from  those  of  the 
Shogunate.  In  the  following  Parts  there  are  numbers  of 
cases  in  which  the  retainer  of  some  feudal  lord  makes 
inquiry  of  one  of  the  Yedo  Magistrates  as  to  the  disposition 
of  a  case  coming  before  the  former  as  a  judge; 
but  these  seem  all   to  have  come  from  fiefs  owing    feadal 
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allegiance  ("loyal  daimyo^*)  to  the  Tokugawas;  and,  more- 
over, even  these  inquiries  are  usually  termed  **  private,**  that 
is,  nn-official.  It  would  seem  that  the  Chamber  was  not 
acknowledged  even  in  these  cases  to  have  jurisdiction  as  the 
next  Court  above  the  provincial  Courts.  Probably  the  latter 
regarded  themselves  as  subordinate  only  to  the  Council  of 
State,  the  representatives  and  advisers  of  the  Shogun. 

We  have  now  surveyed  the  different  sources  from 
which  litigation  might  take  its  rise,  and  the  end  to  which  it 
might  come.  But  we  have  considered  solely  the  simple  case 
of  litigation  between  persons  under  the  same  jurisdiction. 

These  jurisdictions,  it  will  be  seen,  were  roughly  four  in 
number,  including  respectively  the  country  people  of  the 
Shogunate  dominions  (imder  the  Finance  Magistrate),  the 
townspeople  of  the  Shogunate  dominions  ^imder  the  Town 
Magistrate),  the  temples  (uuder  the  Temple  Magistrate),  and 
the  private  fiefs  (more  or  less  imder  their  own  officers).  But 
provision  was  also  necessary  for  litigation  between  parties 
belonging  to  different  jurisdictions ;  for  this  was  of  no 
inconsiderable  amount.  Reduced  to  its  simplest  form  the 
principle  was  that  the  Chamber  of  Decisions  should  take 
original  jurisdiction  in  all  such  cases.  This  principle  was 
sound  enough*,  for  of  course  no  one  of  the  Magistrates 
had  authority  to  summon  persons  who  were  out  of  his 
jurisdiction.  But  though  the  rule  may  be  stated  in  this 
general  form,  there  are  several  qualifications  to  be  made. 
In  the  first  place,  the  claim  must  always  have  been  laid 
before  the  headman  and  arbitration  attempted,  before 
the  higher  authorities  were  sought ;  that  is,  the  local 
judicial  functions  of  the  headman  and  those  below  him 
were  never  suspended.  In  the  next  place,  the  suit 
was  always  brought  to  the  Chamber  through  one  of  the 
Magistrates.  This  institution  of  the  suits  "through** 
the  Magistrate  always  included  the  filing  of  the  complaint 
with  him  and  the  preliminary  hearing  of  the  parties 
by   him   or   his   Trial  Bureau ;   but   the   summons   to  the 
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defendant,  first  sealed  by  the  Magistrate  in  question,  was 
again  sealed,  before  sending,  by  the  other  members  of 
the  Chamber.  The  Chamber^  itself  delivered  fiinal  judgment, 
usually  in  accordance  with  the  recommendation  of  the 
trial  Magistrate.  Who  the  trial  Magistrate  should  be  was 
determined  by  the  plaintiff's  status ;  the  trial  Magistrate 
was  that  one  in  whose  jurisdiction  the  plaintiff  was.  Thus  a 
Yedo  townsman  entered  his  suit  with  the  Town  Magistrate,  ^ 
and  a  countryman  in  the  Shogimate  dominions  with  the 
Pinancc  ^Magistrate ;  while,  for  the  purposes  of  these 
suits,  all  residents  of  private  fiefs  were  regarded  as  under 
the  jurisdiction  of  the  Temple  Magistrate.  Ordinary 
original  jurisdiction  in  these  cases  the  Temple  Magistrate 
certainly  did  not  have,  and  he  seems  here  merely  to  have 
been  given  what  was  left  over  from  the  jurisdiction  of  the 
other  two  Magistrates.  But  there  is  a  third  qualification 
to  make  as  to  the  origmal  jurisdiction  of  the  Chamber. 
Li  the  central- western  regions  its  functions  were  delegated^ 
chiefly  to  the  Osaka  Town  Magistrates,  sometimes  to 
those  of  Kyoto  and  other  places.  A  suit,  for  example, 
by  a  resident  of  one  of  the  private  fiefs  in  the  extreme 
West  against  a  resident  of  Osaka  would  come  before  the 
Osaka  Town  Magistrates,  and  fintd  judguient  might  be  render- 
ed by  them. 2  The  term  **  delegated  '*  seems  proper  for  these 
functions  of  the  Osaka  Magistracy ;  for  the  latter  certainly 
referred  to  the  Chamber  for  final  judgment  and  instructions 
from  time  to  time,  and  sevend  instances  occur  of  Uie 
regulaticm  of  Osaka  practice  by  the  Chamber  of  Decisions. 
The  Chamber,  therefore,  seems  still  to  have  been  the 
supreme  tribunal,  and  though  its  powers  of  original 
jurisdiction  were  in  the  above  cases  delegated  to  the 
Osaka  and  other  Town  Magistrates,  the  controlling  power 
was  never  separated  from  the  Chamber.  ^ 

I.  BesideDts  of  other  towns  having  Magistmtes  were  in  this 
respect  regarded  as  under  the  jurisdiction  of  the  Finance  Magihtmte* 
2.  This  arrangement  was  not  perfected  nntil  1781 ;  details  will  be 
found  in  No.  48  of  Part  III,  Section  I.    3.  This  whole  subject  of  the 
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Nothing  has  as  yet  been  said  about  the  constitution, 
of  this  Chamber  of  Decisions,  the  supreme  tribunal  of 
justice  under  the  Council  of  State.  A  few  words,  then, 
first  as  to  its  origin,  and,  next,  as  to  its  organization. 

The  HyojoshOf  or  Chamber  of  Decisions,  dates  no 
further  back  than  the  17th  century.  It  had  its  predecessors, 
of  course^  ;  but  the  political  system  had  been  greatly 
disorganized  by  the  wars  of  the  15th  and  16th  centuries, 
and  when  lyeyasu  consolidated  the  Government  at  the 
beginning  of  the  17th  century,  reconstruction  was  necessary 
on  all  sides.  His  supreme  tribunal  (or  rather,  that  of  his  grand- 
son lyemitsu,  his  worthy  successor,  who  played  Henry  11 
to  his  William  I)  did  not  come  until  1631,  and  it  was  in 
effect  an  entirely  new  body.  The  first  meetings,  it  would 
seem,  were  held  at  the  residence  of  Shimada,  the  Town 
Magistrate,  in  1631 ;  and  about  1657  a  separate  office  was 
assigned  for  the  meetings  of  the  members ;  but  not  for  some 
years  did  the  title  HijojohIio  come  into  general  use.  At  first 
only  the  Town,  Temple,  and  Finance  Magistrates  were  called 
together,  under  the  direction  of  one  or  more  of  the  Council 
of  State.  Some  years  later  one  or  more  of  the  Censors 
were  required  to  attend.  About  the  same  time  a  system  of 
Court-days  was  established,  which  with  some  changes  con- 
tinued throughout  the  Tokugawa  Shogunate.  The  sittings 
were  to  be  six  in  a  month, — three  of  them  "  formal "  sittings 
{shiki-jitsn)y  and  three  of  them  "attendance"  sittings 
(tachiai-hi).  On  the  former  occasions  one  of  the  Council  was 
supposed  to  be  present  to  oversee  the  proceedings  and  to 
assist  in  deciding  cases  of  special  difficulty ;  but  in  later 
days  he  seems  to  have  come    only  once  a  month.      The 

distribution  of  Jurisdiction  is  a  complicated  one,  and  was  marked 
by  many  changes  of  policy  from  time  to  time.  It  is  here  attempted 
only  to  set  forth  in  outline  the  arrangement  prevailing  in  the  present 
century. 

1.  For  some  account  of  these,  see  the  paper  of  Mr.  Eaneko- 
Keutaro,  on  **  The  Legal  System  of  Japan,"  read  before  the  Institute 
of  International  Law,  September,  1892. 
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latter  sort  were  possibly  so  termed  because  only  a  Censor 
was  required  to  attend ;  but  the  Censor  was  present  on 
"fomiHl"  days  also.  The  dates  of  the  "  formal "  sittings 
seem  to  have  been  at  first  the  4th,  12th,  and  22Qd,  and  of 
the  "attendance"  sittings,  the  6th,  14th,  and  25tb.  But 
it  would  seem  that  the  first  set  of  dates  was  afterwards 
altered  to  the  4th,  11th,  and  21at.  Extra  sessions  might 
be  held  when  required,  hut  they  were  not  "formal." 
The  number  of  Magistrates  was  three  in  all.  Each 
of  the  Magistracies  was  a  dual  office.  The  Town 
Magistracy,  as  already  explained,  was  filled  by  two 
persons,  acting  in  alternate  months.  The  Finance 
Magistrates  were  four  in  number,  but  the  department 
was  in  two  divisions,  the  Treasury  Division  (Katf-kata)  and 
the  Lawsuit  Division  {Knjl-kiita),  circumstances  having 
led  to  a  partition  of  functions  similar  to  that  which  occurred 
in  the  English  Exchequer.  The  Temple  Magistrates 
were  usually  four  in  number ;  but  it  is  not  unlikely 
that  a  similar  division  existed.  Still  there  is  one  case  in 
which  all  four  took  part  in  the  decision.  The  presiding 
Magistrate  for  the  month  in  each  Department  was  the 
one  who  attended  tlie  Chamber.  Among  the  three,  the 
Temple  Magistrate  always  took  precedence,  and  at  the 
"attendance"  sittings  he  presided.  The  order  of  promotion, 
too,  was  always  (it  seems)  from  the  Finance  to  the  Town 
Magistracy  and  thence  to  the  Temple  Magistracy. 

Each  Magistrate,  of  course,  had  his  own  staff 
of  assistants,  some  few  of  whom  had  a  place  at  ttie 
sittings  of  the  Chamber.  Bat  the  Chamber  had  also  a 
special  staff  of  its  own, — 2  directors  {l.-Hiiii-ijn>:liira),  20 
«lerks  {tomeijoku),  and  subordinate  assistants.  At  a  aoaaoa 
of  the  Chamber,  therefore,  there  were  a  considentbb 
number  of  officials  in  attendance.  The  arrangement  of  the 
Court  room  was  as  follows:' — 

1.  This  plan  aod  the  following  description  are  adapted  fna 
Ur.  BudotCis  essay,  "  ReeMtpfiegt  tmitr  den  Tokugava. 
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The  Court-room  was  divided  by  sliding-doors  (e)  into 
two  parts,  (A)  the  zashiki  (chamber)  or  seshi-no-ma  (lineage- 
room),  and  tho  ordinary  portion,  which  was  again  divided  into 
(B)  the  shirahe-seki  (trial-room)  and(C)  the  nhirasu  (vestibule, 
white- sanded  place) ;  though  the  latter  term  was  sometimes 
applied  to  the  whole.  The  shirasu  proper  was  about  24 
feet  wudo,  tho  walls  being  plastered  with  line  pebbles,  after 
the  stylo  of  a  vostibule ;  and  at  the  entrance  (//)  were  ( 1)  two 
vestibulo-guiu'ds  [ahirasn-han).  The  trial-room  (B)  began 
at  a  level  sonio  foot  and  a  half  higher  than  the  vestibule. 
It  was  in  three  platforms,  each  8^  feet  wide,  and  each  a 
few  inches  higher  than  the  one  before  it.  The  first  was  (c) 
the  shita-i/en  (lower  platform),  the  next  (b)  the  ittca-yen 
(upper-platform),  and  the  last  (rt),  next  to  the  nuwe,  or  sill 
(/),  separating  it  from  the  space  where  the  judges  sat, 
the  (2)  nnwe-Hittn  (outside  the  sill).  Out  in  the  vestibloe 
sat  the  parties  when  of  common  birth, — farmers  and  towns- 
people. On  tlio  first  and  second  platforms  sat  the  fjo-kenin 
or  lower  aamurai,  according  as  their  office  was  for  life 
only  or  was  nilu;rital)le ;  on  the  third,  the  ouiemiye-jo  or 
lower  hatamota.  This  rule  obtained  also  when  these  persons 
appeared  as  witnesses  or  otherwise.  Wliere  higher  nobles 
were   involved,   the  trial  was  conducted  in  the  seshi-no-wam 

On  either  side  of  the  party  (2)  sat  a  hyojoslw-han  (8) 
(Chamber-guard),  holding  the  former's  sleeve.  ^  On  the  left 
sat  one  or  more  yoriln  and  iluHhin  (4)  from  the  Town  Magis- 
trate's office.  In  the  farthermost  part  of  the  chaml>er  were 
ranged  (5)  the  Three  Magistrates  (Savihuffi/o),  with  a  director 
(6)  and  some  clerks  (7)  at  their  left,  and  a  Chief  Censor  (8) 
{0-7netsiile),  with  Lis  subordinates  (9),  (10)  {metsuke  and 
kachi'Wetsuke),  on  their  right.  There  were  no  counsel 
for  the  parties;  but  there  were  sashizoye-nin  (vouchers, 
lit.,  acc(mipanying-persons),  usually  officers  of  the  village 
or  ward,   v«  ho  were  required  to  accompany  commoners  to 


I.  Presumably  iu  criminal  cases  only. 
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Court,  and  these,  though  their  prime  function  was  to 
certify  to  the  parties*  character  and  to  testify,  no  doubt 
acted  as  advisers  to  the  parties;  for  they  were  familiar 
with  litigation  and  would  naturally  uphold  their  companions. 
Moreover  the  system  of  sending  representatives  (ifai)j  as 
many  indications  show,  came  to  be  employed  for  the 
purpose  of  having  one's  claim  or  plea  presented  in  a  forcible 
and  convenient  shape  by  some  capable  person.  On  the 
whole  these  two  expedients  seem  to  have  protected  the 
parties'  interests  fairly  well. 

The  seshi-no-ma  was  used  by  the  Councillor  of  State 
whose  turn  it  was  to  attend  the  formal  sessions  of  the 
Chamber  of  Decisions.  The  paper  sliding-doors  between 
that  room  and  the  trial-room  made  it  possible  for  him 
to  enter,  unheard  and  imobserved,  at  any  time  of  the  day, 
and  listen  to  the  proceedings, — an  expedient  characteristic 
of  the  Tokugawa  administrative  system.  This  room  was 
also  used,  as  has  been  said,  for  trials  involving  higher 
nobles,  and  in  such  a  case  screens  (d)  were  so  arranged  as 
to  allow  the  Councillor,  as  before,  to  enter  and  listen 
unobserved. 

These  distinctions  of  rank,  it  may  be  noted,  had 
their  effect  also  on  the  methods  of  imprisonment  for 
crime  and  detention  during  trial.  Commoners  went 
usually  in  the  former  case,  to  the  roya  or  common  jail; 
the  lower  samurai  to  the  samurai  prison  {afjariya) ;  while  the 
higher  nobles  were  committed  for  safe-keeping  to  the  house  of 
some  other  noble.  This  was  done,  for  instance,  to  the  famous 
band  of  the  Forty-seven  Ronin,  after  they  had  avenged  their 
lord  and  while  they  awaited  hara-kiri.  As  aj;nle.gpither 
parties  nor  witnesses  were  imprisoned  pending  a  civil  trial. 
The  expedient  of  committing  to  the  house  of  another,  and 
making  the  latter  responsible,  was  regularly  employed,  and 
answered  for  all  purposes  to  our  bail  system ;  indeed  for  the 
poorer  classes,  who  formed  the  majority  of  the  litigants  and 
could  not  have  furnished  money,  greater  justice  imdoubtedly 
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was  attained  under  this  system  than  under  the  English  one 
of  the  same  period.  The  detained  person  was  supposed  to 
remain  always  in  the  house  of  the  yado  or  bail-man ;  but  the 
latter  might  take  the  responsibility  of  letting  him  go  about. 
The  yado  was  entitled  to  a  charge  for  food ;  ^  and  this  went 
into  the  costs  ot  suit. 

A  final  word  as  to  the  hours  of  Court  and  the  judges 
themselves.  The  ** private  sessions'*  (uchiyoriai)^  of  each 
Magistracy  (which  seem  to  have  been  formal  meetings 
of  the  presiding  magistrate  and  his  chief  clerks), 
opened  at  10  o'clock  in  the  morning.  In  the  Chamber 
of  Decisions  the  ^^  formal"  sessions  opened  at  6  o'clock. 
The  officials,  however,  were  required  to  come  before 
that  hour, — the  magistrates  at  4,  the  Coimcillor  at  5 
though  there  was  much  license  here),  and  the  others 
at  the  same  hour.  On  other  days  the  session  opened  at 
10 ;    but   the   magistrates   came   at   7,  and  the  others  at  8. 

Why  these  extraordinarily  early  hours  came  to  be 
chosen  does  not  appear.  They  may  be  partly  accounted 
for  by  the  general  indifference  to  time  which  one  notices 
in  Japan.  There  seems  to  be  no  objection  to  any  hour, 
however  early  or  however  late,  if  circumstances  render 
it  worth  while  to  choose  it.  But  it  is  not  to  be  supposed 
that  these  hours  were  strictly  observed.  Even  to-day 
the  Supreuie  Court  usually  opens  an  hour  or  more  after 
the  appointed  time;  and  probably  the  hours  of  the 
Tokugawa  Chamber  were  so  fixed  in  order  to  make  dae 
allowance  for  a  customary  delay  in  opening. 

The  judges  were  required  to  be  appointed  from  the 
higher  classes  of  sa murals — the  Teuiple  Magistrate  from  the 


1.  Not  for  lodging,  it  seems,  for  this,  like  our  jury-service,  was  a 
part  of  his  political  duty;  but  the  food-charge  was  no  doubt  made  ample 
enough  to  cover  all  expenses.  2.  These  were  held  three  times  a 
mouth;  the  most  trustworthy  dntes  are* the  9th,  18th,  and  27th. 
Summary  trials  (te-kagirl^  off-hand)  of  minor  caves  were  appaieutly 
-disposed  of  doily  by  his  clerks  or  by  himself. 
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'Moyal '*  j/«i|B^a^  ^0,(X)0  JfoA:?*  or  jmore),  the  Town  and 
Finance  Magistratefl  from  the  upper  JuUamoto  (3,006  to 
1^000  koku).  But  this  did  not  prevent  the  easy  elevation 
of  men  of  talent,  for  promotion  to  such  an  office  could 
be  accompanied  by  investment  with  a  fief  of  the  grade 
required  to  make  the  appointee  eligible.  Moreover,  these 
offices  seem  never  to  have  become  hereditary  to  any  extent, 
as  so  many  offices  became  in  the  times  of  peace  which 
the  Tokugawa  family  procured  for  Japan.  Further  than 
this,  the  appointments  were  (at  any  rate  to  a  great  extent)  made 
by  the  promotion  of  those  who  had  shown  talent,  rather  than 
by  mere  favor.  From  acting  well  as  dai/cwan,  a  man 
might  come  to  a  Magistracy.  From  Osaka  he  might  look 
for  promotion  to  Yedo;  and  the  line  of  promotion  from 
Finance  to  Town  Magistrate  and  from  Town  to  Temple 
Magistrate  can  often  be  traced.  When  a  good  judge  was 
foimd,  he  was  kept  in  office  as  long  as  his  ambition 
would  consent ;  for  the  next  step  to  the  Magistracies  was 
the  Council  of  State.  The  famous  Oka,  Lord  of  Echizen, 
was  fifteen  years  Town  Magistrate  of  Yedo  and  then 
twenty  years  Temple  Magistrate.  This,  to  be  sure,  was 
under  Yoshimune,  the  only  Tokugawa  Shogun  after 
lyemitsu  (3rd  Shogun)  who  showed  ability  to  direct  the 
Government  personally.  But  other  instances  occur  in 
which  magistrates  held  office  for  equally  long  periods.^ 
Towards  the  end  of  the  Shogunate,  when  the  very  founda- 
tions of  government  were  trembling,  public  office  became 
a  difficult  and  hazardous  occupation  ;  for  successful  admini- 
stration was  almost  impossible  and  failures  cost  the 
loss  of  office  and  perhaps,  also,  of  honor  and  therefore  of  life. 
Thus  we  find  in  those  closing  years  a  constant  change  in  the 
magistracies ;  and  the  incumbents  are  often  upstarts  of  low 
degree,  brought  into  prominence  only  by  the  refusal  or 
failure  of  their  superiors  to  accomplish  impossibilities.     The 

1.  A  list  of  Magistrates  is  given  in  the  Appendix. 
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development  of  the  Tokugawa  legal  system  culminates  with 
the  Kayei  period  (1848 — 1854),  just  before  the  arrival  of 
Commodore  Perry.  Thenceforward,  for  twenty  years,  the 
whole  system  of  government  was  in  an  unnatural  ferment, 
and  at  the  end  of  that  time  came  the  final  dissolution. 

The  other  subject  intimately  connected  in  many  res- 
pects with  local  administration  is  that  of 

5,  Taxation, 

Taking  as  a  whole  the  system  of  taxation  during 
the  last  century,  the  tuxes  may  be  grouped  into 
three  general  classes, — taxes  in  kind,  labor- services,  and 
money  payments.  Historically  the  grouping  should  include 
the  first  two  classes  only ;  for  the  money  pajTuents  all 
appear  in  the  beginning  as  commutations  of  the  labor 
services  and  the  payments  in  kind.  Moreover  the  proportion 
collected  in  one  form  or  another  differed  greatly  according 
to  the  character  of  the  community  (rural  or  burghal), 
according  to  the  policy  of  the  fief,  and  according  to  the 
purpose  of  the  expenses  (local  or  feudal).  Still  the 
above  division  is  a  convenient  one,  and  may  be  taken  for 
purposes  of  description  as  the  normal  one. 

Distinguishing  the  rural  from  the  burghal  system, 
we  find  in  the  former  a  nenfju,  or  tax  in  kind,  reserved 
usually  for  rice-land  only  ;  various  i/ahii  or  labor  services, 
applicable  for  local  purposes  as  well  as  for  public 
undertakings  connected  with  agriculture  and  for  private 
needs  of  the  feudal  lord ;  and  money  payments  (under 
various  names)  made  to  the  lord  in  the  shape  of  taxes  on 
upland,  forests,  industries,  markets,  etc,  and  to  local 
communities  in  the  shape  of  assessments  for  local  expenses* 
In  towns  the  tax  in  kind  almost  entirely  disappears  and 
is  replaced  by  a  direct  land-tax  payable  in  money.  The 
yakii  dwindle  to  a  few  services  due  from  artisans  or 
disappear  altogether,  and  are  replaced  by  the  above   land- 
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tax  payable  in  money.  The  ordinary  money-taxes  on  special 
industries  and  privileges  remain  and  are  increased.  Further- 
more, the  taxes  going  to  the  feudal  lord  (including  the  Toku- 
gawa  Government,  which  in  its  taxation  prerogatives  was  no 
more  than  a  fief  of  extraordinary  size)  were  in  the  large 
towns  (having  Magistrates)  comparatively  small.  The  local 
expenses  of  the  town  are  the  chief  object  of  taxation,  and 
the  feudal  lord  gets  annually  a  "  thank-money "  payment 
only  (a  gift  which  had  become  in  effect  a  tax),  with  a  few 
other  prescriptive  dues, — a  fact  which  indicates  very 
strongly  the  existence  of  a  certain  burghal  independence 
approaching  to  that  of  mediaeval  European  towns.^  It  will 
be  convenient  to  take  first  the  burghal  taxation. 

The  chief  tax  of  Osaka  was  the  money  payment  made 
to  cover  the  expenses  of  city  administration.  These  expenses 
were  divided  into  two  classes, — city  expenses  and  ward 
expenses.  The  former  included  wages  of  laborers  on  public 
works,  wages  of  regular  firemen,  travelling  expenses  of  city 
officers  on  public  business,  repairs  of  dikes,  etc.,  together 
with  certain  local  expenses  of  the  rural  suburbs  under 
the  control  of  the  magistrate.  The  total  amount  of 
these  expenses  for  the  year  was  reckoned  l)y  the  Town 
Magistrate  and  sent  to  the  Chief  Elders.  The  latter  appor- 
tioned the  assessment  among  the  three  districts  and  then 
among  the  wards  of  each  district.  Each  ward  was  then 
responsible  for  the  assessed  amount  and  the  Elder  saw  that 
it  was  collected  and  forwarded  to  the  magistrate.  The 
assessment  of  individual  amounts  differed  according  to  the 
nature  of  the  land.  In  the  wards  or  merchants'  districts 
the  unit  was  a  house  having  a  frontage  of  6  Icen  and  a  depth 


1.  No  direct  proofs  of  this  appear  outside  of  Osaka,  and  Japanese 
writers  have  never  taken  np  the  subject  in  tbis  aspect.  It  is  perhaps 
significaut  that  the  document  in  Osaka  corresponding  to  the  kumi- 
cho  (the  book  of  regulations  which  villagers  were  required  to  give 
obedience  to)  was  termed  jo-yaku  (contract). 
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From  the  other  wardsmen, 3^^,  in  money » 

assessed  per  man.^ 

b.  Where  an  abandoned  child  is  found,  the  finder 
and  his  company  are  to  have  it  put  out  in  a  family  and 
taken  care  of,  and  the  expense  is  to  be  thus  divided : 

From  his  house-owner  -^f  in  money; 

From  his  five-men  company  2   ^,  in  money 

or  labor; 

From  the   other  wardsmen ^,   in  money 

or  labor. 

c.  Where  a  man  accidentally  causes  a  fire,  he  should 
pay  the  loss  (to  others)  himself ;  but  if  he  is  too  poor,  the 
expense  should  be  thus  divided : 

From  his  house-owner  ^,  in  money; 

From   the  five-men  company 3^,  in  money 

or  labor; 

From  the  other  wardsmen f^,  in  money 

or  labor. 

d.  Where  a  stranger  is  foimd  dead,  the  expense  of 
burial  shall  be  thus  divided : 

From  the  house-owner  (of  the  finder)^?^,  in  money; 

From  the  five-men  company ^,  in  money 

or  labor ; 

From  the  other  wardsmen -j^,  in  money 

or  labor. 

e.  Where  a  man  is  involved  in  litigation  in  another 
jurisdicti(m,  and  the  ward-official  goes  with  him,  as  usual, 
the  man  shall  pay  his  own  expenses;  but  if  he  is  a 
renter  only  and  is  too  poor,  thoy  shall  be  thus  divided : 

From  his  house-owner ^,  in  money; 

From  the  five-men  company ^^,  in  money 

or  labor ; 

1.  All  the  money  expenses  in  the  succeeding  rules  are  apportioned 
in  the  same  way.  In  such  a  case  account  was  always  taken  of 
the  hungerij  or  station  in  life,  of  the  person  assessed.  2.  Excepting 
the  first  payor,  it  he  was  in  the  company. 


it 
»f 
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From  the  other  wardsmen 3^^,  in  money 

or  labor. 

If  he  is  a  house-owner,  and  too  poor  to  pay : 

From  the  five-men  company •^; 

From  the  other  wardsmen    ■^." 

Thns  it  will  be  seen  that  the  burden  was  thrown  as  far 
as  possible  upon  the  house-owners.  The  term  **  wardsman 
(chonin)  is  constantly  used  in  antithesis  to  <'  house-renter 
{8kakka-nin)f  and  clearly  meant  a  house-owner.  Each 
house-owner,  moreover,  who  owned  another  house  in  another 
ward  was  oUiged  to  appoint  an  agent  (iyemori^  house- 
guardian)  to  represent  him  there, — one  iyemon  for  every  two 
houses  in  each  ward.  Thus  there  was  in  that  ward  a  re- 
^onsible  person  to  perform  the  duties  incident  to  house- 
ownership  in  that  ward.  The  five-men  companies  were  made 
up  of  adjacent  families  without  regard  to  the  ownership  of 
the  houses.  Thus,  in  the  above  examples,  the  expense 
usually  fell  in  part  on  the  house-owner  whose  tenant  the 
finder,  etc.,  was  (on  the  finder,  etc.,  himself,  if  he  was  a 
house-owner  and  thus  had  already  paid),  and  in  part  upon 
the  other  wardsmen,  that  is,  house-owners,  excluding  the  one 
who  was  already  liable ;  while  in  all  cases  an  iyemon  in  that 
ward  was  regarded  as  a  house-owner  for  the  purposes  of 
that  ward's  taxes,  and  his  disbursements  were  charged  to  his 
principal  at  the  time  of  rendering  accounts  for  rents 
collected. 

The  settlement  of  these  expenses  and  their  assessment 
were  included  in  the  monthly  accounting  made  by  the  ward 
officials,  and  the  amount  thus  due  from  the  wardsmen  made 
a  part  of  the  monthly  sums  collectible.  The  officers  sent 
aroimd  a  ticket  showing  the  amount  due  from  each  one,  and 
(it  seems)  payment  was  required  to  be  made  by  the  second 
day  of  the  ensuing  month. 

Under  the  head  of  local  taxes  must  be  mentioned  two 
other  burdens, — the  fee  for  transfers  of  realty,  aud  the 
fire-service  of  the   wardsmen.     The  latter  was  required  of 
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every  resident  of  the  ward.  There  were,  of  coarse,  regular 
firemen  with  fire-stations  and  watch-towers.  Bnt  besides 
this  each  person  was  required  to  take  his  turn  in  rounding  the 
ward  (or  a  portion  of  it)  at  night,  clicking  the  cherry-blocks 
(hyoshif/i),  so  familiar  a  feature  of  Japanese  life,  and  keeping 
watch  against  the  breaking  out  of  fires.  But  it  is  not  to  be 
doubted  that  the  well-to-do  wardsmen,  when  their  turns 
came,  hired  substitutes  for  this  service.  The  fee  for 
registration  of  sales  of  realty  was  known  ordinarily  as  chu- 
kiri'kin  (fee  for  change  of  entiy),  but  as  u  source  of  revenae 
the  term  huichi-kin  (percentage-money)  was  more  familiar. 
It  was  at  first  :^,  afterwards  -^  of  the  purchase-price. 
The  earliest  plan  seems  to  have  been  to  put  these  fees  into 
the  Majjjistrate's  treasury ;  then  they  were  distributed  at 
stated  periods  among  the  wardsmcn  ;  and  finally  a  fund  was 
formed  and  the  iuterest  was  taken  to  pay  the  ward's  taxes. 
It  remains  to  speak  of  what  was  apparently  the  only 
tax  paid  to  the  Shogiuiate  Government.  This  was  the  New 
Year's  offering  regularly  made  in  return  for  the  exemption 
from  the  regular  land-taxi  which  the  city  had  received  in 
1684.  Up  to  that  time  Osaka  had  been  assessed  for  this  tax 
like  any  other  district,  the  Chief  Elders  being  responsible  for  its 
payment.  lu  1GB3  the  Chief  Elders  asked  the  Yedo  Govern- 
ment for  an  exemption  from  the  tax  ;  and  in  the  ensuing  year 
the  8nd  Shogim,  lyemitsu,  visited  Osaka  Castle,  summoned 
the  elders  aud  chief  elders  of  Osaka  and  the  neighboring 
city  of  Sakai,  aud  granted  them  au  exemption  from  the 
laud-tax  duo  the  Government.  Whether  any  promise  was 
given  in  exchange,  or  any  condition  required,  does  not 
appear.  But  thenceforward,  on  every  New  Year's  Day, 
the  Chief  Elders  presented  to  the  Shogun  at  Yedo  10,000 
momme  in  silver.  This  sum  was  assessed  upon  the 
three  districts  of  Osaka  in  7  parts, — 4  from  the   North, 


1.  Known  there  as  chi-shi-gin^  an  old  term  dating  back  to  the 
12th  century  or  earlier. 
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2  from  the  Sonth,  aud  1  from  Temma.  The  chief  elders 
from  the  North  went  every  year ;  those  from  the  South 
and  Temma  went  only  in  alternate  years. 

We  turn  now  to  Yedo,  where  the  system  differed 
in  important  respects  from  that  of  Osaka.  The  Yedo 
townsmen  had  never  obtained  such  a  measure  of  inde- 
pendence; for  their  payments  to  the  central  Government 
included  a  number  of  yaku  or  labor  services  and  several 
money  imposts.  There  were  several  reasons  for  this. 
In  the  first  place,  Yedo  had  grown  in  comparatively 
recent  times  from  a  country  village  to  a  political  capital, 
and  the  traditions  of  the  rural  yaku  had  not  been  thrown 
off.  Second,  the  Sbogun*s  palace  aud  the  works  undertaken 
for  beautifying  and  protecting  the  city  kept  up  the  need 
for  popular  services  in  the  achievement  of  these  works. 
Last  and  most  important,  the  immediate  presence  of 
the  offices  of  government  and  the  relative  commercial 
weakness  of  the  city  (compared  to  Osaka)  kept  the 
townspeople  in  greater  subjection  to  the  political 
authorities. 

A  survey  of  the  lund-tax  budget  for  about  the  year 
1795  will  give  a  fair  idea  of  the  assessment  of  the  local  taxes. 
In  this  year  there  was  a  revision  of  the  tax-rates,  and  a  con- 
siderable reduction  was  made.  The  process  followed  was 
this.  The  total  amount  of  rents  received  (as  estimated  from 
the  land-registers,  etc.)  was  taken  as  647,000  ryo,  in  round 
numbers  (the  exact  figures  were  646,890,  for  they  always 
<;alculated  in  detailed  figures,  even  in  making  rough  esti- 
mates). Out  of  this  some  16,000  ryo  went  for  governmental 
purposes, — sundry  yakiij  rice  tax,  etc.  The  city  expenses 
(clu)-nuhi)  altogether  required  155,000  ryo.  This  left  about 
B76,000  ryo.  Out  of  this  should  be  taken  70,000  ryoy  the 
estimated  rent  for  the  houses  occupied  by  the  o'WTiers  and 
their  agents  {shikin-ukeoi-nin  ;  probably  the  same  as  iye- 
mori  in  Osaka).  This  left  some  806,000  as  the  net 
receipts   of  the   landlords.      The   question   was  how   this 
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eoald  be  reduced.  The  gross  rental  of  647)000  was  first 
reduced  by  yj^,  giving  608,000  r\jo  as  a  low  estimate  based 
on  a  6 -years  average.  Then  the  16,000  ryo  of  government 
taxes  were  taken  out,  being  fixed  and  irreducible.  Then 
the  former  amounts  of  166,000  (city  expenses)  and  70,000 
(nominal  rental)  were  subtracted,  leaving  some  268,000  ryo 
as  the  net  rental  of  the  landlords.  This  was  88,000  ryo 
less  than  before.  But  the  above  166,000  ryo  (city  expenses) 
were  to  be  reduced  by  62,000  ryo  or  ^,  thus  reaching 
ultimately  about  98,000  ryo.  The  whole  nmount  of 
166,000  ryo,  however,  wfts  still  to  be  collected  ;  but  out  of 
it  the  landlords  were  to  be  paid  back  for  a  while  the 
88,000  ryo  constituting  the  difleience  between  their  former 
and  their  present  net  receipts  ;  because  the  requirement 
of  an  immediate  lowering  of  their  rental  to  sucli  an  amount 
would  be  unjust.  The  remaining  24,000  (62,000—88,000) 
was  to  bo  laid  aside  as  a  fund,  and  this  fund  would  increase 
from  time  to  time.  The  reason  given  for  this  whs  that 
the  individual  reduction  which  this  sum  would  produce 
when  apportioned  would  be  very  small ;  while  Yedo  was  in 
great  need  of  a  large  provision  against  lire  and  famine,  as 
experience  had  taught.  Ofthe  total  amount,  62,000,  therefore^ 
ultimately  -^  would  be  added  to  this  fund,  ^  returned  to 
the  landlords,  and  -^  applied  to  local  expenses.  Provision 
was  also  made  for  the  disposition  of  any  excess  over 
estimated  receipts. ^ 


1.  This  fund  afttirwards  became  very  large.  It  was  distributed 
from  time  to  time  according  to  regular  rules  among  the  poor,  the  siok, 
the  old,  the  sufferers  by  tempest,  fire,  earthquake,  etc.,  and  so  wav 
constantly  fluctuating.  But  about  1830  it  reached  the  (iu  old  Japan) 
enormous  sum  of  nearly  500,000  ryo ;  in  a  modern  American  citj 
this  would  perhaps  be  equivalent  to  95,000,000.  The  capital  was  lent 
out  at  interest,  and  the  distribution  of  the  income  seems  to  have  been 
made  with  care  and  fidelity.  To-duy  the  municipHlity  of  Tokyo  possese* 
es  what  remains  of  it,  but  it  no  longer  does  the  good  tliat  it  nsed  to 
do.  The  place  where  this  fund  was  managed  came  to  be  called  the 
**  town-assembly  office"  (viachi-kwai-sho).    This  term  was  thus  used 
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lu  the  budget  above  given  a  sum  of  16,000  ^'yo  is  set 
apart  as  taxes  for  tlie  central  government.  These  must 
now  be  described.  It  will  be  noticed  that  they  were 
estimated  as  coming  out  of  the  total  rental  of  property- owner  s» 
and  doubtless  they  were  collected  at  the  same  as  the  taxes  for 
local  expenses.  But  while  the  city  expenses  fluctuated, 
and  on  the  whole  the  tax  collected  was  only  that  amount 
necessary  to  pay  the  expenses,  the  taxes  included  in  the 
16,000  ryo  were  regular  imposts  payable  to  the  Government 
at  a  fixed  rate,  like  other  ceutral  taxes.  The  chief  of 
them  were  the  yaku, — ^a  term  corresponding  to  that  used 
in  Osaka,  but  here  applied  to  Government  taxes.  They 
were  payable  iu  money,  but  they  were  really  the  direct 
successors  of  the  original  labor  yaka  rendered  by  all  rural 
districts  and  commuted  early  iu  the  century  iuto  fixed 
money  payments.  For  the  purposes  of  yakn  the  classes 
of  the  population  may  be  regarded  as  of  four  sorts ;  first, 
the  people  in  the  rural  suburban  districts  [inaclii'nami'Chi)^ 
who  still  paid  the  ordinary  rice-tax  [nemja)  which  was 
included  in  the  above  16,000  i-i^o ;  second,  the  temple- 
lands  (jisha-njo,  jUha-monzen),  which  were  exempt  from 
Government  taxes  ;  third,  the  wards  occupied  by  merchant 
9Hidi  samurai ;  and  fourth,  the  wards  occupied  by  artisans. 
Now  the  first  and  second  did  not  pay  the  yaku ;  the 
third  paid  so-csilled  ko  (public)-i/flAu ;  and  the  fourth  paid 
the  so-called  koku  (country,  national) -?/rt/ri<.  First,  as  to 
the  koyaku.  Of  course  in  the  beginning  the  tax  was  in 
the  form  of  the  labor  of  one  person  for  so  many  days 
per  year.  The  possession  of  a  house  of  a  certain  size 
came  to  be  the  unit  of  assessment.  Finally  in  1722  it 
was   ordered  that   all   payments   should  be  made  in  silver 


in  a  sense  entirely  dififereui  from  that  at  Osaka.  Of  the  Osaka 
ward-assembly  offices  I  do  not  find  any  mention  in  Yedo ;  yet  there 
must  have  been  some  way  in  which  the  property-owners  expressed 
their  approval  of 'the  ward-headman's  budget. 
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eoin ;  the  unit  of  mensurement  {koma,  small  space)  was 
made  a  house-space  of  1  Jfen  frontage  and  20  ken  depth 
(6  X 120) ;  the  unit  of  assessment  was  a  house  of  one  of 
three  classes,  according  as  the  frontage  was  5  ken  (thai 
is,  5  of  the  koma  units),  7  ken,  or  10  ken,^  The  amonnt 
paid  in  each  class  was  the  same, — 80  momwe  a  year 
(reckoning  the  traditonal  service  of  15  men*s  lahor  ^  at  2 
momnie  per  "man) ;  hut  the  houses  were  so  classified  that  the 
<;entral  and  richer  districts  belonged  to  the  higher  classes 
(thus  paying  a  higher  tax).  For  instance,  merchants  iu  lida 
ward,  Hongo  (the  main  street),  Kanda,  etc.,  were  in  the  first 
class  ;  while  Asakusa,  Matsumoto  ward  in  Shabi  district^ 
and  a  few  others  were  in  the  second  class.  The  total  number 
of  wards  thus  assessed  was  728  ;  the  number  of  single  labor 
services  (kvyaku-fu  ;  that  is,  reckoning  the  above  payment 
of  80  inomine  as  answering  to  15  labor -services)  reached 
nearly  100,000  ;  and  the  total  amount  collected  was  from 
8,000  to  4,000  ryo.  With  this  money  the  number  of  laborers 
hired  3  for  one  day  was,  in  1786,  some  90,000.  These 
amounts  do  not  include  the  sums  collected  from  the  samurai 
residence-property  {hai-ryo,  kumi-yashiki)  received  by  them 
from  the  Shogun  as  retainers.  The  assessment-classes  were 
more  favorable  in  their  cases, — the  frontages  being  fixed  at 
10,  15,  and  20  keri  for  the  three  degrees.*  The  total  labor* 
services  collected  from  them  appear  to  have  been  aboot 
85,000. 

The  yaku  levied  on  the  artisans'  wards  were  known  as 
koku-yakit.  These  also  were  imposed  on  the  land-owners 
and  house-owners  among  the  craft,  who  presumably  were 


1.  The  majority  of  houses  were  of  less  than  this  frontage  in  the 
commoners'  wards ;  in  snch  cases  the  yaku  was  divided  into 
fractions.  2.  This  is  the  phrase  used ;  but  it  meant  originally  one  maa*8 
labor  for  15  days  in  the  year.  3.  They  were  hired  at  the  offioial 
day-laborers'  bureau  or  market  (hiyatoi-za).  4.  But  the  ordinaqr 
samurai's  yashiki  would  be  larger  than  that  of  the  merchant. 
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the  master-workmen.  They  were  collected  usually  through 
the  chiefs  (toi-yo)  of  the  guild,  but  sometimes  through  the 
Goveinmeot  contractors  and  sometimes  directly.  I  give  the 
names  of  the  wards  in  full  in  tlie  foUowiug  list,  because  they 
show  how  stable  were  the  associations  of  occupation  and 
locality,  and  because  those  who  know  modern  Tokyo 
may  be  interested  in  tracing  the  traditional  character  of 
the  various  wards : 

Trade.  Number  of  MenA  Ward. 

Kanda     district,      Dyers' 
ward ;   South,  West  and 
North  Dyers'  wards.^ 
Old  and  South  Carpenters' 
wards  ;^  Main  and  Cross 
Carpenters'  wards.^ 
Kanda    district,     Smiths' 
ward  ;^  South  and  Sakn- 
rada  Smiths'  wards. 
White -Plaster  ward. 5 
Ciiief  Sawyers'  ward.^ 

Kettle  and  Cross  ward.7 
Tub  ward.8 
Cypress-goods  ward.9 
Old  and  New  Net  ward,io 
Azabu  district,  New  Net 
ward,  Surf  ward.ii 

Great  South,  Yotsuya,  and 
Akasaka  Belay  wards^ ; 


Indigo-dyers 

Timber-workers 

1,717 

Iron- workers 

Masons 

866 

Sawyers 

285 

Mat-workers 

487 

Moulders 

Tub- makers 

970 

Wooden-ware  makers 

Boatmen 

Pack-horse    and 

post- 

» 

horse  owners 

1.  Miiiamiy  etc.,  Konya-cho,  2.  Moto  and  Minami  Daiku-eJu), 
3.  Tate  and  Yoko  Daiku-cUo,  4.  Kaji-cho,  o.  Shirakahe-cho.  6.  0- 
nokogiri'CJio.  7.  Nabe-  and  Yoko-cho.  8.  Oke-cho,  9.  Hi-mono  c)to. 
10.  Koami-chOj  Shin-anU-eho.  11.  Nami  (wave)-«/ifro  (whiteness)-c/io. 
12.  Demma-cho. 


106  PRIVATE   LAW  IN   OLD  JAPAN  : 

Trade,  Number  of  Men.  Ward. 

Tide  ward,  i 

Gun  makers  Gun  ward.  ^ 

Lacquerers  115         South  Scabbard  ward.^ 

In  many  of  these  cases  the  payment  per  man  was  about 
2  momme.  In  most  of  them  there  was  a  counter-payment  of 
rice,  etc.,  by  the  Government,  corresponding  to  the  food 
which  under  the  old  system  of  labor -services  was  supplied  to 
the  laborers.  Tlie  above  list  is  not  exhaustive,  but  the  other 
paymeuts  (such  ns  that  for  dredging  the  canals),  though 
they  were  required  from  special  wards,  were  uot  associated 
with  special  trades.  A  number  of  yaku  liugered  in  their 
original  form,  either  as  labor -services  or  as  supplies  of 
material.  Such,  for  example,  was  the  supply  of  timber  for 
the  scaffolding  when  a  criminal  was  executed.  There  were 
also  a  few  yaku  which  were  collected,  not  from  the  property 
owners,  but  from  individual  workers  without  regard  to  their 
possession  of  property.  The  indigo-dyers,  smiths,  picture- 
framers,  tool-sharpeners,  barbers,  and  a  few  others  paid  a  tax 
of  this  sort  though  the  chiefs  of  the  guilds.  Finally,  day- 
laborers  paid  80  mon  (less  than  y^tj  ^^  &  ''!/^)  &  month  to 
the  day-laborers*  bureau.  * 

There  was  also  a  ship -tax, — kiucafune  nentfu  and 
yakii'Soi.  The  number  of  freight- boats,  large  and  small, 
in  and  about  Yedo  was  about  1,500,  in  the  middle  of  the 
18th  century :  the  total  number  entering  the  port  from 
without,  21,000.  From  these  some  4,000  ryo  (as  fixed  in 
later  times)  was  collected.  There  were  also  money-taxes 
on  pawn-shops,  oilmakers,  drug- sellers,  warehouses, 
barbers,  and  a  few  others.  But  the  term  here  applied  was 
usually  vnjttya-kin,  **  thank-money."  ^ 


1.  Nami-shiwo-cho,  2.  Teppo-cho,  3.  Minami'Saya-cho  ;  because 
sword-scabbnrds  were  lacquered.  4.  Of  course  these  taxes  not 
imposed  on  pioperty-owuers  were  not  included  in  the  budget 
originally  mentioned.  «5.  The  huichi-kin,  or  fee  for  land-transferB, 
was  as  in  Osaka  an  asset  for  local  purposes.    The  fee  proper  was  ^ 
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In  the  city  of  Sendai  we  find  a  system  differing  not 
essentially  from  that  of  Yedo,  though  much  simpler 
in  scope.  The  office  expenses  of  the  kendan  and  kimoiri 
and  the  fire- watch  expenses  were  assessed  hy  the  kendan, 
kimoiri,  ward-elder,  and  head  oompauy-chief  for  the  ward 
to  which  they  belonged;  and  the  burden  fell  upon  the 
house-owners  of  the  ward.  Repairs  of  roads,  however, 
were  paid  for  by  the  abutters  ;  repairs  of  bridges  by  the 
feudal  lord.  Certain  *wards  were  regularly  liable  for 
official  post-horse  service,  and  others  for  casual  service. 
The  process  of  commuting  this  into  money  payment 
had  begun,  and  the  business  was  in  reality  done 
by  contractors ;  these  furnished  the  horses,  and 
the  amount  was  then  apportioned  an;iong  the  wards- 
men.  This  process  had  not,  however,  gone  as  far  as 
it  bad  in  Yedo,  where  the  wnrdsmen  had  purchased 
certainty  of  taxation  by  promising  fixed  payments.  But 
Sendai  had  achieved  considerable  independence,  for  there 
appear  to  have  been  no  other  paymeuts  due  to  the  feudal 
lord. 

In  Nagasaki  the  taxes  fell  as  a  rule  upon  proprietors 
only.  Thejw/tt-f/wi  or  laud-tax  was  assessed  according  to 
the  size  of  the  bouses,  the  unit  being  an  area  of  1  ken 
(6  feet)  frontage  and  15  ken  depth.  This  tax,  it  seems, 
went  to  the  Emperor.  There  were  also  a  hassha/ni-tjin, 
paid  on  the  1st  of  the  8th  mouth, — in  form  a  present  to 
the  Magistrates,  but  in  the  reality  a  tax  on  the  house- 
proprietors.  This,  however,  was  supposed  to  be  recouped 
by  the  dividends  which  the  householders  received  from  the 
kana-gin  (flower-money),  a  percentage  taken  from  the 
selling-price  of  the  goods  sold  in  Nagasaki  by  the  licensed 

per  cent  on  the  pnrchase-money ;  but  extra  presents  to  all  con- 
cerned (in  old  times  a  gift  to  every  householder  of  the  ward)  eat 
up  a  great  deal  more.  For  the  registration  of  successions  or 
transfers  between  relatives  the  fee  was  reduced  one-half  or 
one-third. 
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foreigners.  After  official  fees  were  subtracted  from  this 
hana-ijhi,  it  was  sent  to  the  different  wards  in  shares  ;  and 
when  the  ward's  expenses  for  repair,  watches,  etc.,  had 
been  taken  out,  the  remainder  was  divided  among  the  tax- 
payers,— a  dividend  occurring  perhaps  four  times  in  a  year. 

We  turn  now  to  the  rural  taxation.  The  differences 
between  the  policies  of  different  fiefs  affect  especially  the 
methods  of  rural  taxation,  because  the  largest  towns,  such 
as  Osaka,  Ntigasaki,  Sakai,  etc.,  were  all  under  Tokugawa 
Magistrates,  and  there  was  a  greater  approach  to  similarity. 
It  is  difficult  to  infer  from  the  conditions  of  one  region  to 
those  of  another.  But  there  were  certain  general  features 
noticeable  everywhere,  and  we  shall  be  able  at  least  to 
get  some  notion  of  the  methods  followed  in  the  regions 
with  ^vhich  the  ensuing  Parts  are  concerned.  And  first  of 
local  taxes. 

In  the  Tokugawa  dominions  the  local  expenses  were 
of  three  classes, — the  maintenance  of  the  headman's  office 
(fees,  pens,  ink,  paper,  etc.),  the  traveUing  expenses  of 
the  officials  when  leaving  the  village  on  business,  and  the 
sundry  construction  and  repair  expenses  connected  with  the 
village  agriculture.  The  method  of  determining  what  items 
of  the  latter  sort  of  expense  should  fall  upon  the  village  and 
what  upon  the  feudal  lords  was  different  in  different  regions; 
the  general  rule  was  that  the  minor  works  should  fall  to  the 
village's  share ;  but  in  many  cases  specified  classes  of 
aqueducts,  roads,  bridges,  etc.,  were  maintained  by  each 
party.  In  Sendai  there  were  two  local  districts  and 
two  budgets.  The  expenses  chargeable  to  the  distriet 
governed  by  a  chief  headman  (o-kimoiri)  were  the  salaries 
of  the  o-kimoiri  and  his  assiHtants,  the  paper,  pens,  ete. 
of  the  office,  the  repair  of  the  district  storehouses  for 
rice,  and  of  the  o-kimoirVs  and  ilaikican's  offices,  and  the 
wages  of  the  store-house  laborers.  In  the  district  of  a 
kimoin  the  expenses  were  the  salaries  of  the  kimoin  and 
his   assistants,  and  of    the    kendan,  if  any,  the  expenses 
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of  the  offices,  the  wages  of  the  aqueduct-keepers  and 
the  rice-storehouse  laborers,  and  the  cost  of  the  post- 
houses. 

In  the  I'okugawa  dominions  the  whole  account  was 
kept  by  the  headman  and  company-chiefs  in  a  regular 
account-book,  two  copies  being  made,  one  to  be  deposited 
ultimately  with  the  daikxvan,  the  other  to  be  kept  by  the 
headman.  Small  expenses  were  paid  by  the  officials  from 
their  own  pockets  ;  larger  sums  were  collected  from  time  to 
time  by  calling  the  people  together  and  assessing  them  for 
the  required  amount;  and  such  sums,  it  would  seem,  did  not 
go  into  the  account-book.  Twice  a  year,  in  the  7th  and 
12th  month,  it  is  said,  the  accounts  were  made  up  and  the 
dues  assessed ;  but  this  rule  does  not  seem  to  Lave 
been  generally  observed.  The  farmers'  representatives 
{hyakiisho-dai)  were  always  present  when  the  accounts 
were  made  up,  and  took  care  that  the  assessment  was 
properly  made.  The  assessed  production  of  each  one's 
land  was  the  basis  of  the  assessment.  Then  the  people 
were  summoned  and  their  approval  asked.  The  seal  of 
every  farmer  in  the  village  was  required  to  be  placed 
on  the  document  when  approved.  lu  Sendai  the  system 
was  not  essentially  different,  except  in  the  mode  of 
assessment.  In  the  o-kimoirVs  district,  one  half  the  whole 
amount  was  levied  on  the  agricultural  land  and  one-half 
on  the  houses.  In  the  kimoirVs  district  the  expense  of 
the  family -registration  was  assessed  according  to  the 
number  of  **  persons", — that  is,  presumably,  of  heads 
of  families;  that  relating  to  repairs  of  aqueducts,  etc., 
according  to  the  assessed  value  of  agricultural  land ;  and 
that  relating  to  salaries,  etc.,  according  to  the  total 
assessed  value  of  each  one's  realty,  houses  and  land 
included. 

An  abridgement  of  the  account  sheet  of  a  village  in  Kai 
kuni  for  the  year  1847  will  perhaps  give  a  clearer  idea  of 
the  ordinary  village  tax-expenses  : 
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hu.       nil. 
9        1 
2ud  month 

2        6 
8rd  month 


8 

4th  month 

7        9 
5th  month 


'<  Eayei,  I  (Ape),  4th  month. 

Book  of  Sundry  Expenses  of  the  Village   and 

Laborers*   Hire  for  the  year  of  the  Goat,  Eoma- 

kori,  Gokaraktgi  village. 

momme. 

For  stakes,  straw  bags,  and  labor  on       284 

repairs  of  Shibu  river,  paid  by 

Tarobei, 
For  labor,  etc.,  in  clearing  channel       245 

and    repairing    banks    of   the 

Kamada  river,  paid  by  Tadahichi, 
For   a  dam  on  the  Kamada    river         51 

and  cutting  away  reeds,  paid  by 

Hikoshiro, 
For    cutting    away    reeds    at    the        48 

Myojiu  and  Nishida  dam,  paid 

by  Tarobei, 
For  lodging  at  the  Hasegawa  House,         95 

in  Ishiwa,^ 
For  pens,  ink,  paper,  candles  and        48 

straw  shoes,  used  by  the  head- 
man in  one  year, 
For  salary  of  headman,  240 

For  the  offering  of  first  fruits  of  rice         12 

at  the  Ise  Temple,^  by  the  sup- 
plication Irhimondohara^ 
For  salary  of  the  regular   servants         72 

of  the  village, 
For   cost    of    post-transmission   of        24 

official  decrees  for  the  year. 
For   cost  of  mats  at  the  assembly-  6 

office. 
For  salary   of  farmers'   represent-         42 

atives. 


9 


1.  These  sacceediiig  expenses  were  apparently    paid    by 
headman  himself.    2.  The  national  temple  in  the  provinoo  of  I8C. 
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bu,     rin. 


momme 

For  freight  paid  to  vessels  at  Otsn, 

12 

at  Otogura, 

9 

at  Ishiwa, 

8 

at  Fatsnkaichiba, 

8 

1 

For  bridge- tolls  at  Fuyefuki  river, 

6 

Otsn, 

For  wages  of  fire- watchmen, 

80 

For  lodging  paid   for   priests    and 

80 

other  guests, 

For  cost  of  dam  of  Tojiya, 

18 

of  Yojinban, 

6 

of  Mugyota, 

4 

For  rent  of    watchman's    cottage. 

4 

For  cost  of  the  festival  of  the  deity 

16 

Doso,  for  driving  away  the  rice- 

plaut  insects. 

For  lodging  at  the  Kawachi  House, 

9 

in  Kofu, 

For  cost  of  tax-rice  sent  to  Yedo, 

160 

For  the  second  assessment  for  the 

20 

cost     of     the     lawsuit     with 

Otogura,  Imagawa, 

For  cost  of   rebuilding  dams    aud 

74 

bridges  ou  the  moor,  seven  in 

aU, 

For  straw  bags,  lauterus,  and  stakes, 

77 

and  for  labor  required  at  the 

time   of  the   overflow   of    the 

Sbibu  river, 

For  repair  of  roof  of  Government 

68 

rice-storehouse, 

For  wages  of  storehouse-watchman, 

82 

For    expense    of    the    supplication 

18 

Hyakumanben     made    by    the 

whole  village, 

8 

6  1 

7  9 


8 


8        6 
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momme,      bu.      rin. 

For  wine  to  laborers,  6 

For  matting  and  ropes  at  the  official  1  5 

laud-inspection, 
For  repair   of  water-pipes  on   the       148  7         4 

moor,    and  for  cost    of  straw 

bags,    stakes,     lanterns,     and 

torches. 
For  payment  of  the  official  loan  for    1,102  6         8 

river-bank  repairs, 


Total,  8,111  8         8 


Total  assessed  production  of 

village  580  kokUy  4  to,  7  sho,  8  go  : 

Less  the  ground  occupied  by 

official  storehouse    ^  n  i  4  ,,  , 

Net  assessed  production 580     ,»  »  0  ,, ,  8  „  ,  8  „  • 

Dividing  the  total  expenses  by  this  amount,  wo  have 
the  rate : 

For  1  koku  of  assessed  production, 

5  momme,  8  hu,  7  rin. 
The  above  account  gives  the  expenses  incurred 
by  the  village  during  last  (Goat)  year.  Its  apportionment 
has  been  made  with  complete  impartiality  among  all  the 
villagers,  in  the  presence  of  the  great  and  the  small  farmers 
as  well  as  the  stranger-farmers.^  If  auy  of  us  requires  of 
the  farmers  any  larger  amounts,  he  shall  suffer  whatever 
penalty  you  choose.^  In  witness  of  its  correctness  we 
hereby  affix  our  counter  seals. 

Koma  kori,  Gokurakuji  village. 
Asayemon,         Headman, 

1.  Iri-saku ;  outsiders  owning  land  in  this  village.  2.  This  is 
the  language  of  the  officers  who  drew  up  the  account.  The  others 
sign  by  way  of  expressing  assent. 


k 


Farmer's   represmtatit, 

AceoutUant, 

Company-chief, 
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Euma  kori,  G-okuraknji  village. 
Hikoahiro,  Chief  fanner, 

Tadahichi,  " 

Turobei,  " 

Yeisuke, 
Eiyemon, 

Tozayeuiou, 

S^ibei, 

Ichizayemou, 

Mohaufai, 

Deazayemon, 

Hyoshiro, 

Kiyemoa, 

Shimbei, 

Toyokichi, 

Yonebei, 

Kuyemon's  widow, 


Shobei,  reproseuted  by  Mohacbi, 

Tsuki, 

Mftgohftcbi, 

UagoyemoD, 

Arekichi, 

Tasuke, 

Eimbei, 

Hama, 

Shubei, 

Harnbei, 

Take, 

Kamokicbi, 

JoyemoD, 

Bibei, 

T*l.  u.  Sap.  PI.  If— 8. 
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To  the  Ishiwa  Office. 

[Indorsed.] 
The  above  has  been  inspected  by  the  Government. 

The  Ishiwa  Office." 

The  taxes  rendered  to  the  lord  in  rural  regions  may  be 
•classed  roughly  into  three  general  kinds,  the  labor -services,  the 
land-tax,  and  sundry  imposts.  Of  the  latter  little  need  be  said. 
They  differed  greatly  according  to  the  policy  and  the  produc- 
tions of  the  fief ;  they  were  numerous  in  this  fief,  and  few  in 
the  next.  Some  of  them  no  doubt  were  the  successors 
of  an  original  labor-service,  now  commuted  into  money. 
Others  were  Lardly  to  be  distinguished  from  a  land- 
tax.  Still  others  were  imposts  laid  on  profitable  trans- 
actions or  occupations  which  did  not  happen  to  bear 
any  of  the  other  and  older  burdens.  The  list  includes 
taxes  on  forests,  wuter-whcels.  markets,  fisheries,  horses, 
hunters,  ponds,  firearms,  mines,  salt,  wine,  tobacco,  oil- 
making,  bean-sauce-making,  indigo- making,  and  so  ou. 
The  lord  also  took  his  share  of  treasure  trove,  if  this 
may  be  regarded  as  a  tax.  The  importance  of  these 
taxes  differed  in  different  di&tricts, — salt  in  one  fief  (the 
salt  was  all  obtained  by  evaporating  sea- water),  fisheries 
in  another,  mines  in  another,  beau -sauce  iu  another, 
being  the  important  sources  of  revenue.  But,  except  where 
special  occupations  predominated,  these  taxes  did  not  have 
any  importance  for  the  mass  of  the  people  in  comparison 
with  the  labor-services  or  the  tax  on  cultivated  land,  which 
we  may  now  consider. 

Under  labor-services  in  the  old  days  had  also  been 
included  the  products  of  industry  (other  than  grain)  which 
were  to  be  handed  to  the  lord  by  those  who  could  best 
render  service  in  this  way.  But  these  were  soon  commuted 
into  money,  and  the  labor- services  as  understood  in  the 
last  century  included  the  customary  work  due  from  the 
people   for   the   needs,  administrative  or  personal,   of  the 


introduction:  taxation.  115 

lord.  The  features  of  the  Sendai  system  will  here  be 
noted  briefly,  that  flef  being  taken  because  its  administrative 
organization  probably  excelled  all  others,  excepting  that 
of  the  Tokugawa,  and  because  in  the  Tokugawa  system 
the  commutation  of  services  into  money  or  rice  payments 
had  produced  more  or  less  iiTegularity.  The  general  term 
for  these  services  was  yakUj  as  already  mentioned.  The 
more  scientific  term  was  yoyeki ;  while  the  popular  word 
was  ninaoku  (labor).  To  begin  with,  the  number  of  days* 
labor  (or  laborers  for  one  day)  per  year  required  of  a 
giveu  family  was  assessed  according  to  the  official  valuation 
of  its  land.  In  Sendai,  as  we  shall  see,  land  was  assessed 
in  money,  not  in  rice-prodnction,  the  unit  beiug  the 
hwammon  or  thousand  mon.  Now  the  number  of  labor 
services  {ninsokUy  meaning  by  this  one  man's  labor  for 
one  day)  required  had  of  course  varied  at  different  epochs. 
On  the  whole  it  increased,  and  in  the  middle  of  the  present 
century  the  strain  on  the  farmers  became  so  great  that  radical 
reforms  became  necessary.  At  the  period  we  are  takiug  the 
number  of  labor-services  regularly  required  was  20  per 
year  for  land  of  1  ktcammon  iu  assessed  value,  land  of 
1  kwavmon  (good  quality)  beiug  about  8  tan  in  area. 
As  the  product  of  8  tan  was  about  12  kokn,  we  may 
infer  that  this  requisition  was  somewhat  higher  than  in 
the  Tokugawa  dominions,  for  iu  the  latter  the  number 
required  was  100  labor-services  for  100  koku  assessment, 
and  for  50  of  these  a  rice-wage  of  7  iio^  5  shakxi  per  day 
was  paid.  The  services  above-mentioned  were  known  as 
the  sei-tjaku  or  regular  services.  They  were  of  three  sorts : 
first,  O'ljatoi'iiinsohi,  or  common  labor  ;  second,  mizusJata- 
ninsoku,  or  irrigation  labor ;  and  last,  koyaku-mnsuku  or 
public  labor.  The  former  class  included  sundry  labor 
for  minor  purposes.  If  it  was  ou  an  undertaking  within 
the  village,  it  was  called  vchi-yotoi  (inside-labor)  ;  if 
without,  soto-yatoi  (outside-labor).  Of  the  20  services, 
4  were  to  be  of  this  sort.     The  second  class,  as  its  nam 
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iudicaies,  included  tbe  building  and  repair  of  dikes,  bridges, 
dams,  etc.,  the  cleaning  of  aqueducts,  and  innumerable 
other  matters.  To  this  6  of  the  20  services  were  appointed. 
The  third  class  included  the  larger  euterprises  affecting 
the  welfare  of  the  fief  and  the  wurks  undertaken  for 
the  immediate  pleasures  or  necessities  of  the  feudal 
superior.  This  public  labor  might  be  owed  either  to  the 
head  of  the  fief,  the  daimyoy  or  to  one  of  his  under-vassals. 
The  demesne  land  reserved  by  the  lord  himself  was 
known  as  o-kuru-iri  (Treasury  iucome) ;  the  land  granted 
out  as  a  feud  to  under-vassals,  as  kt/unin  (stipendiary). 
No  person  owed  service  to  more  than  one  feudal  superior ; 
his  10  labor-services  might  go  to  either  a  vassal  or  tbe 
iluimyoy  but  not  to  each.  Now  the  demesne  land  and  the 
stipendiary  laud  of  course  lay  intermixed  throughout  the  fief: 
tind  it  constantly  happened  thut  an  undortakiug  involved  the 
peasauts  of  both  kinds  of  land.  Moreover,  as  the  regular 
number  of  labor-services  might  happen  not  to  be  needed 
in  a  given  year,  there  was  frequently  an  unused  remainder 
out  of  the  whole  20  rightly  demandable.  These,  however, 
the  peasants  did  not  escape  ;  if  they  did  not  labor,  they 
must  pay  the  equivalent  in  money  at  the  rate  of  50  man 
for  a  day's  labor.  Hence  arose  the  rule  that  the  order  of 
requisition  of  services,  where  the  district  liable  to  be  called 
on  included  both  demesne  and  stipendiary  land,  should  be, 
Urst,  the  residents  of  the  stipendiary  land,  and  next,  those 
of  the  demesne  land ;  for  in  this  way  the  daiimjo's  treasury, 
if  the  labor  limit  was  not  reached,  obtained  what  it  macli 
preferred,  a  cash  payment. 

The  total  number  of  labor-services  exacted  at  the  end 
of  the  century  was  upwards  of  one  million, — common  labor, 
210,000  ;  irrigation-labor,  430,000 ;  public-labor,  400,000 
(demesne  land,  210,000,  stipendiary  land,  160,000).  But 
these  were  the  regular  services  only.  There  were  also 
precarious  services,  demandable  as  occasion  required — tsukai- 
8Hte-ni)utoku  (intermittent  labors).    These  seem   originally 
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to  Lave  been  substitutes  for  the  regular  services,  but 
afterwards  were  demandable  additionally.  About  the 
beginning  of  the  last  century  the  rale  obtaining  was  that 
these  additional  services  were  to  bear  the  proportion  of 
one-third  to  the  whole  labor  needed  for  the  extra  works. 
Thus,  assuming  that  a  piece  of  land  was  assessed  at  1 
kwan  5  moiif  and  that  850  services  were  needed,  the 
apportionment  would  be  as  follows  : 

Irrigation  and  common  labors 15 

Public  labors 15 

Extra  labor  320 

Of  which, 

a)  The  land-owner  sent  1 06f ,  and 

b)  The  lord  paid  for    218J 

Total 85 

Only  class  a)  was  reckoned  as  services  due  from  the 
people  ;  the  labor  paid  for  by  the  lord  was  apparently  hired 
outside  by  him. 

It  must  be  noted  in  passing  that  the  apportionment  was 
not  always  based  on  the  regular  assessed  value  of  the  land. 
For  the  purposes  of  the  ninsoku  a  portion  only  of  this  value 
might  be  taken.  Thus,  suppose  a  dike  was  to  be  repaired, 
and  the  maintenance  of  the  dike  was  charged  upon  10  villages, 
a  portion  at  least  of  each  of  them  being  served  by  tlie  aque- 
duct in  question.  Supposing  that  each  village  was  assessed 
at  100  kwaUf  and  that  f  only  of  each  village  was  served  by 
the  dike,  the  total  valuation  upon  which  the  labor  was  to  be 
assessed  was  only  600  kwan^  or  60  kwan  for  a  given  village.^ 
As  iu  tact  the  total  valuations  of  the  villages  were  far  from 
being  in  any  degree  equal,  and  as  a  given  undertaking  might 
affect  one  or  another  village  in  very  different  measure,  such 
a  system  of  equalization  was  essential. 

There,  were,  of  course,  numerous  complications  not 
found  in  these  simple  principles,  and  perhaps  in  no  one  case 

1.  Nevertheless,  when  the  tax* notice  came  to  the  village,  the 
amount  was  assessed  among  all  the  land- owners,  that  is,  on  the 
basis  of  100  kwan  valuation. 
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did  they  find  application  iu  the  above  form.     One  or  two 
examples  will   illustrate   their   practical  working. 

Iu  1786  an  undertaking  came  up  which  affected  the 
interest  of  a  district  assessed  at  8  kwan  655  nioiif  of  which 
710  mon  was  demesne  land  and  2  kwan  945  mon  was 
stipendiary  land,  and  of  the  latter  a  portion,  1  kwan  985 
mon,  was  laud  reclaimed  bythe  vassals  themselves  and  there- 
fore specially  treated.  The  whole  number  of  labor- services 
needed  was  117,  and  the  apportionment  was  as  follows  : 

a)  Public- labor  demandable    at  the 

regular   rate   of    10   services 

per  1  kican 86 

Of  which  were  furnished, 

b)  By  residents  of  demesne  land  ...     7' 
o)     By  residents  of  stipendiary  land 

(according    to   the  above   re- 
lative amounts,   710  mon  and 

2,945  won)  29 

r/)     Remainder     81 

Of  which  were  furnished 
e)     By  the  1 ,985  mon  of  reclaimed  land 

its  proportion  (to  8,655  won)  A  44 
/)     By  the  other  1,670  won  of  land  87 
g)         Aud  of  these  37  were  furnished, 
according  to  the  rule,  one- 
third  at  the  expense  of  the 

feudal  lord 18 

h)         One-third   by   the   people    as 

precarious  service 12^ 

t)  One  third  more:^  by  demesne 

land  (710  won),  5  ;  by  sti- 
pendiary land  (960  won ),  7.  12, 

117 


1.  This  reclaimed  land  had  less  rice- tax  than  others  and  henoe 
received  no  assistance  from  the  lord.  2.  It  is  not  clear  why  this 
second  third  fell  on  the  people. 
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In  1781  there  were  repairs  to  be  made  on  a  dam 
and  river-banks  in  Aramaki  village,  Kokubun  kori.  An. 
order  was  issaed  calling  for  24,880  labor-services,  and  the 
apportionment  was  as  follows  : 

a)  One-third  by  the  feudal  lord 8,110 

b)  Otie-third  by  the  residents   of  the  castle- 

town  (Seudai) 8,110 

Of  the  remaining  third : 
e)     One-tbird  by  the  residents   of  the  village 

in  Kokubun  8,407 

Of  the  remainder : 
d)     Public  labor  by  the  residents   of  demesne 

lands   2,888 

s)    Public-labor  by  the  residents  of  stipendiary 

land    2,170 

/)     Irrigation-labor 901 

Of  the  historical  changes  in  methods  and  amounts  it  is 
impossible  here  to  spenk.  If  we  look  at  tbe  other  regions 
we  shaU  find  the  complications  even  greater ;  for  the  fief  of 
Sendai  was  administered  with  the  greatest  ability  and 
system,  and  that  which  is  simple  in  this  fief  would  be  full 
of  confusion  and  irregularity  in  most  others.  One  may  at 
at  any  rate  gather  from  this  brief  description  of  the  methods 
of  a  single  epoch  and  a  single  fief  the  general  trend  of 
the  whole. 

The  same  apology  must  be  made  in  turning  to 
the  tax  on  cultivated  land,  or,  as  it  was  in  substance, 
the  rice-tax.  A  bulky  volume  might  be  written  on 
the  rice- tax  of  Japan,  with  its  history  in  the  differ- 
ent  fiefs. ^     It    must    suffice    here    to    touch    briefly    on 


1.  One  cannot  help  wishing  that  some  industrious  German 
scholar,  searching  for  an  unoccupied  nook  of  learning  in  which  to 
prepare  the  book  or  thesis  that  is  to  win  his  professorate,  could  find 
his  way  to  the  treasures  of  material  bearing  ou  the  taxation, 
agriculture,  land  tenure,  and  commerce  of  Old  Japan. 
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those  features  of  it  most  essential  to  an  nuderstaDdiog  of 
land  tenure  and  the  other  topics  of  the  ensuing  parts. 
The  methods  employed  in  the  Tokngawa  dominions  wiU 
he  taken  as  the  standard  ones,  aud  a  few  important 
variations  will  be  noticed. 

The  chief  classes  of  land,  for  taxation  purposes, 
were  two,— dry  and  wet,  or  upland  and  rice-land,  as 
they  will  be  here  termed.  Not  all  rice,  but  substantially 
all,  was  grown  in  wet  land.  The  distinction  between 
the  two  was  not  merely  a  matter  of  cultivation  or  crops ; 
the  upland  was  usually  regarded  as  less  valuable,  in  the 
ratio  of  6  to  10,  or,  in  some  places,  5  to  10.  Neverthe- 
less these  two,  which  were  intermiugled  throughout  the 
country,  were  constantly  grouped  together  in  speech  as 
ta^'Juita^  or  dem-pata,  for  they  stood  by  themselves  as  the 
cultivated  land  of  the  country.  In  Part  II  the  terms 
iahatOt  dempata^  are  used  interchangeably  with  Itochi 
(cultivated  land).  It  was  with  these  that  the  land-tax 
chiefly  dealt.  There  were  of  course  other  sorts  upon 
which  the  land-tax  or  au  analogous  substitute  fell.  Even 
fishing-villages  had  their  taka  or  assessed  production  from 
the  sea ;  aud  residence- land  often  was  assessed  in  koku. 
But  these  were  minor  sources  of  revenue,  and  in  most 
of  them  the  term  taka  had  been  extended  to  them  by 
analogy  only. 

The  theory  of  the  tax  was  simple.  Pind  the  total 
production  of  each  plot  of  land,  fix  on  this  bnsis  an  assess- 
ment for  an  indefinite  time,  and  collect  as  a  tax  a  certain 
proportion  of  this  assessed  product.  In  all  three  of  these 
steps,  however,  came  complications  and  variations  of 
practice.  Moreover,  in  all  three  Japanese  scholars 
are  found  to  disagree  among  themselves  and  to  make 
general  statements  which  are  not  correct. 


1.  Bice-land.    2.  Upland. 
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Tbe  unit  of  area  was  1  tan  or  about  }  of  an  acre. 
Of  these  tan  10  made  a  cJiOj  while  subdivisions  were  made 
into  se  (80  for  1  tan)  and  Im  (10  for  1  se).  The  bn 
was  eqnivAlent  to  the  tsubo,  about  6  feet  square ;  thus 
SOO  bu  made  1  t«w,  the  taii  measuring  80  X 10  bu.  From 
1  tan  of  first-qunlity  rice-land  (jo-den)  it  was  estimated 
that  8  kokn  of  unhulled  rice  would  be  produced ;  or 
putting  it  differently,  from  1  bu  the  product  would  be  1 
xho  (y^  of  a  kokii).  From  this  were  to  be  subtracted  6 
to  for  cost  of  production,  seed,  etc.;  1  to  for  seed  (1  to 
is  3^  of  a  koku),  7 J  sho  for  wnges  to  laborers,  4  to  2^  xho 
for  manure  ;  or,  as  another  calculation  (but  less  probable) 
has  it,  H  to  for  seed,  H  to  for  brokeu  grain,  and  8  to 
for  loss  in  harvesting.  The  remainder,  2  kokn  4  to,  was 
halved  to  get  the  hulled  rice,  one-half  being  lost  in  thresh- 
ing. Thus  the  net  product  was  1  koku  2  to.  This  seems 
to  have  been  the  calculation  on  which  the  tax  was  based; 
for  after  the  1  koku  2  to  was  found,  the  Government 
proceeded  to  take  half  as  the  tax  {tori-mai,  tnken-rice), 
and  leave  half  to  the  land-owner.  But  it  will  be  seen  that 
8  koku^  the  total  product,  would  give  1  koku  5  to  of  hulled 
rice,  out  of  which  the  cost  of  production  would  take  8 
to  more  of  hulled  rice.  Now  the  figures  taken  as  the  assess- 
ment seem  to  have  been  this  1  kokn  6  to  ;  for  we  always 
find  this  amount  given  as  the  typical  assessment  of  first 
quality  rice -land ;  in  fact  in  many  places  the  assessment 
reached  2  htku,  and  it  usually  erred  on  the  side  of 
leniency.  But  the  same  result  as  that  attained  in  the 
above  calculation  was  reached  by  altering  the  proportion 
of  the  tax ;  for  the  Government  took  ^  of  this  1  koku  5 
fo,  or  6  to,  the  same  as  before.  The  common  expression 
among  the  people  was  shi-ko  roku-min,  **  four  [to  the]  Govern- 
ment, six  [to  the]  people.'*  Thus  the  difference 
between  the  policies  of  various  fiefs  seems  to  have  arisen 
from  the  allowance  by  some  of  this  cost  of  production,  etc., 
and   the   nou -allowance   by   others.       The    proportion    of 
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product  taken  by  the  feudal  lord  varied  in  different  places ; 
but  it  does  not  appear  that  there  were  any  other  geuenil  roles 
than  these  two,  i.^*.  by  one,  half  to  the  lord,  by  the  other, 
four-tenths  to  the  lord.  If  other  proportions  existed,  they 
probably  arose  from  unjust  assessments  or  arbitrary 
application  of  one  of  these  rules.  In  the  Tokugawa  dominions 
the  latter  is  always  given  as  the  rule.  The  term  applied  to 
this  1  hokn  5  to  per  tan  was  kohimori  or  rate  of  koku- 
production ;  while  the  total  assessed  production  of  a  givoa 
piece  of  laud  was  knows  as  kokwlaka,  or  amount  of  A*oAt<- 
productiou.  Simple  as  the  use  of  these  terms  would  seem 
to  be,  the  historical  valuations  in  the  modes  of  taxation 
before  the  Tokugawa  times,  with  the  differences  of  local 
practice,  haive  caused  the  most  misleading  errors.  In 
most  of  the  works  by  foreign  authors  describing  Japan 
it  will  be  found  that  the  taka,  or  assessed  amount,  so 
frequently  used  to  indicate  the  size  of  a  dulwi/o^H  or  vassal's 
estate,  is  taken  as  the  amount  of  iuconie  received  b}'  him 
as  land-tax.  That  it  should  be  so,  however,  is  quite 
impossible.  In  the  first  place,  the  assessed  tnka  was 
alwa3's  substantial!}*  the  same,  the  last  great  settlement 
having  taken  place  at  the  end  of  the  16th  century; 
while  the  tax-amount  varied  constantly  through  rebates 
on  account  of  crop -failures,  and  differed  in  different 
fiefs  according  to  the  customary  rate  of  taxation.  The 
tax- amount  would  never  have  served  as  the  basis  of  rank- 
gradations,  for  there  would  have  been  no  fair  standard  of 
comparison.  Furthermore,  tlie  documents  of  the  period 
clearly  prove  that  the  iaka  of  a  plot  of  land  or  a  village  or  a 
fief  was  the  total  assessed  production,  not  the  total  tax- 
amount.  I  ro2)rodnce  the  first  lines  of  a  property- schedule 
handed  in  by  a  village  in  Kai  Icitni,  (the  one  already  mentioned): 

**  Inspectors  :  the  daikiran  Kameda 

Saburobei  and  Hida  Gorobei. 
Kai  Ininiy  Koma  kori, 

Gokurakuji  village. 
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Taka ; 

Area : 

Of  this : 

Rice-laud  iaka 

is 

tt 

area 

(( 

Upland 

taka 

<< 

<( 


area  ** 


Of  this  the  rice-land  is  : 


First  quuiity.... 

5  cho 

Second   ** 

6    " 

Third      **     .... 

4    ** 

Fourth    '*     .... 

6    ** 

Fifth       **     .... 

1    " 

680  koku,  4  to,     7  sho,  8  go  : 
40  chOf     6  sBf     8  bu : 


829  kokuy  8  to,     4  sho, 
28  cJio,     4  tan,  5  se,  29  bu, 

200  Ao^«,  6  «o,     8  sho,  8  /70, 
16  cho,     6  tfl//,  28  6?i. 

Assessment 
Arsa  per  tail. 

/>,  8  tan,  0  se,  24  bu,    1  A^o/ru,  9  to. 

6    "     2  "  18  **      1     **     8  ** 

g    u     2  **  18  "      1 

1    <*     4  «  22  ** 

8   **     8  **  29  ** 


4  " 
9  '* 


and  the  upland  is 

Area 

First  quality 8  cfio,  9  tan,  2  sp,  19  bu, 

Secoud  **      4    "     6   "  8  **      9  ** 

Third    **      8    "     0    **  1  **      4  '' 

Fourth  **      2    <<     2    **  4  **  18  ** 

Fifth     **      3    **  9  "      6  ** 


5  ** 


Assessment 

per  tan, 
1  ko/ai,  5  to, 
1     "      8  " 

8** 
4  ** 


together  with 

Residence-land 2    **     8   **     5  **      6"       1     "     2  »* 

Now  the  best  average  production  of  rice-land  is  not  more 
than  2  koku  per  to  or  20  kolni  per  c/to ;  Mr.  Kinch  has  stated  the 
ordinary  average  at  the  present  dny  as  1  koku  5  to  per  tan  or 
15  koku  per  cho,  1  Hence  it  will  be  seen  that  the  term  taka  as 
here  used  must  necessarily  refer  to  the  assessed  production, 
and  not  to  the  proportion  taken  as  iax ;  and  tliere  are 
certaiuly   no   two   senses   in   wliich   taka  is  generally  used. 


1.  Trans.  Asiat.  Soc,  Jap.,  YUI,  896. 
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It  would  seem  that  the  farmer  never  thonf];ht  of  his  tax  as 
a  fixed  amount  or  as  a  hasis  of  comparison.  Ho  kept  in 
mind  his  taku  or  assessed  valuation,  and  from  this  a 
mental  calculation  easily  gave  him  the  normal  amount  of 
tax  he  might  expect  to  pay. 

As  will  be  seen  above,  each  plot  of  land  was  placed 
in  one  of  several  classes,  according  to  the  sample  of  its 
rice  examined  by  the  thukican.  There  were  three  regular 
classes  {jo,  chn,  and  //c,  higher,  middle,  and  lower),  but 
other  intermediate  or  additional  grades  were  usually  made. 
It  will  also  be  seen  that  upland  was  assessed  at  less  than 
rice-land  ;  this  was  because  the  product  of  a  given  area 
was  less  valuable  than  rice-land.  The  assessment,  however^ 
was  made  in  terms  of  rice-product,  and  the  ratio  obtaining 
in  the  Tokugawa  dominions  was  6  parts  in  10  {roku-hu* 
chiyai). 

Sometimes,  instead,  it  is  said  that  first-quality  upland 
was  equivalent  to  second-quality  rice-land.  In  the 
above  schedule  neither  of  these  rules  is  carried  out ;  but 
probably  the  region  was  an  unusually  fertile  one. 
The  truth  in  regard  to  the  regular  rule  seems  to  be 
(though  it  is  almost  impossible  to  find  the  real  clue  amidst 
the  inconsequential  and  confusing  statements  of  the 
Japanese  antiquarians)  that  the  rule  was  a  compound 
of  the  two ;  that  is,  the  kokunwri,  or  rate,  of  upland  was 
sometimes  made  equal  to  that  of  the  same  area  of  second- 
quality  rice-land,  and  in  this  case  the  rate  of  taxation  was 
the  same  as  fur  rice- land ;  while  sometimes  the  kt)kunwri 
(and  hence  the  taka)  was  fixed  at  ^^  that  of  second- 
quality  rice-land,  but  in  this  case  the  tax-proportion 
was  f ,  instead  of  -^.  The  result  was  the  same  iu  either 
case.  Thus,  the  kokumori  of  a  piece  of  first-quality 
upland  might  be  reckoned  at  10  to,  the  kokuntori  of 
second- quality  rice-land,  in  which  case  the  tax  would  be 
•j^  or  4  to ;  or  it  might  be  reckoned  at  -^  of  that  amount, 
or  6  to,  in  which  case  the  tax  would  be  f  or  4  to. 
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But  the  tax  was  sometimes  collected  in  money,  and 
this  necessitated  a  money-assessment.  Money  payments 
seem  to  have  ruled  everywhere  for  upland ;  the  difference 
between  the  staple  rice  and  the  variable  minor  upland  products 
(vegetables,  barley,  etc.)  easily  accounting  for  this.  In 
certain  regions,  moreover,  even  the  rice-land  tax  was 
paid  in  part  or  entirely  with  money.  In  Sendai  the  latter 
was  the  case  ;  in  Kai  kimi  and  in  the  region  around  Kyoto 
one-third  was  payable  in  money.  The  rate  of  exchange 
in  Sendai  was  100  koJcu  =  10  kican  (i.e,f  kwammon,  1000 
mon).  In  Kai  hunt  the  rate  was  100  koh'u^=  20  kwan. 
It  is  not  clear  liow  rice  came  to  be  so  much  cheaper  in 
Sendai,  unless  it  was  the  distance  of  the  fief  from  Yedo  and 
the  necessity  for  a  long  sea  voyage.  In  Kai  kuni  this  equation 
of  100  Icoku  =  20  kwan  gave  rise  to  a  formula  by  which  the 
farmer  could  find  the  equivalent  tax  in  money.  This  wa» 
**  ni'koku  go- to  chigai;'*  which  meant  that  for  every  2  koku 
6  to  due  as  rice-tax  he  must  pay  1  kwan  in  money.i 
Thus,  in  the  above  example  of  an  upland-tax  of  4  to,  the 
money-payment  would  be  found  by  the  proportion  2  Aofcu, 
6  to :  1  kivan  or  1000  mon  :  4  to  :  ?  many  and  the  tax 
would  be  160  mon. 

The  rice  was  not  delivered  in  the  above  measures, 
but  in  bales  [hyo).  The  normal  amount  in  the  bales 
delivered  at  Yedo  to  the  Tokugawa  samurai  was  3  to,  6 
$ho.  This  was  known  as  the  Si  {initsu-hauy  mitsu-yohu) 
bale.  But  in  Nagasaki,  Osaka,  Kofu,  and  other  interior 
and  western  districts  the  bale  contained  4  to;  while  in 
Owai'i  a  peculiar  bale  of  5  to  was  used.  Thus  we  find 
the  lower  samurai  paid  by  a  fixed  number  of  bales  of  rice ; 
while  the  production  of  a  given  fief  was  always  estimated 
in  koku.  But  even  the  hyo  was  in  a  certain  sense  a 
nominal,  not   an  actual  measure,  for  2  sko  were  required 


1.  Thin  was  the  kwan  of  the  money  known  as  yei  or  yeirakUf 
and  was  worth  1  ryo ;  while  the  ordinary  ktoan  was  worth  only  j^  ryo. 
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to  be  added  by  the  farmer  to  make  up  for  loss  in 
transport;  this  tare  being  known  as  o-Uuki-mai  (added- 
rice)  or  kuchi-mai  (mouth-rice,  because  it  was  regarded 
as  put  in  at  the  mouth  of  the  sack,  above  the  regolar 
measure). 


The  story  of  the  tax-rice,  after  it  left  the  official 
storehouse  in  the  interior  and  started  on  its  journey 
to  the  markets  of  Yedo  or  of  Osaka,  is  tlie  story  of 
Japanese  commerce.  Tiie  distribution  of  the  rice-prodaot 
was  the  central  motive  of  commercial  life.  We  oaght 
now  to  follow  the  path  of  the  tax-rice  and  trace  the 
various  classes  of  persons  with  whom  it  subsequently 
had  importance ;  but  in  order  to  do  this  understaiidingly, 
we  must  first  look  briefly  at  the  conditions  of  commwce 
in  Old  Japan, — commercial  methods  in  general,  guilds, 
transportation,  money,  and  exchange.     And,  first,  of 


6.     Commercial  Houses,  i 


The  predominance  of  the  family  idea  is  the  key 
to  the  methods  of  Old  Japanese  commerce.  Long  before 
the  idea  of  a  guild  and  its  shares  (kabu)  came  the 
notion  of  a  family  as  an  entity  and  of  its  business  as  a 
kabu  belonging  to  that  family.  Since  every  individnal 
existed  only  as    a    member    of    a   particular  family,   the 

1.  A  portion  of  this  sectiun  is  founded  on  the  results  of  a 
Government  investigation  made  by  the  Department  of  Agricolture 
and  Commerce,  and  published  in  abridged  form,  in  the  Kampo 
(Official  Gazette),  in  various  issues  of  February,  March,  and  April, 
1885,  under  the  title  •'  Shogyo  KwanreL" 
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yoang  mau  growing  np  nnd  desiring  to  become  inde- 
pendent could  do  one  of  two  things  only,  in  the 
social  order  of  the  times;  he  could  ask  to  be  set  up 
by  his  father  (or  by  his  elder  brother,  if  the  latter 
had  become  head  of  the  family)  in  a  branch  family, 
or  he  could  euter  some  other  family,  either  by  going 
to  it  as  a  youuger  son  or  a  son-in-law,  or  by  receiving 
the  headship  immediately,  in  a  case  where  that  family 
was  on  the  point  of  dyiug  out.  But  as  the  notion  of  the 
family-entity  was  inseparably  associated  with  that  of  the 
business  carried  ou  by  it,  the  same  modes  applied  to  the 
process  of  starting  in  business.  The  only  courses  which 
a  respectable  youug  man  could  follow  were  to  succeed 
to  the  headship  of  the  business  of  his  own  family, 
or  to  have  his  father  establish  him  in  a  branch 
busiuess  us  a  branch-house,  or  to  enter  another  house  as 
an  apprentice  or  in  some  higher  character.  He  was 
compelled  to  this  not  only  by  respectable  social  opinion, 
but  by  the  prospect  of  the  poor  success  which  he  was  likely 
to  have  in  gaining  custom  without  the  help  of  some  well 
established  name.  It  is  easy  to  see  how  these  ideas  aided 
in  the  restrictiou  of  the  number  of  busiuess  houses. 
Whether  the  occupation  was  that  of  a  wholesaler,  a  penman- 
ship-master, a  priest,  or  even  a  street-watchman,  it  was 
conceived  of  as  a  kahii^  a  family  fruncLise  granted  by  social 
opinion ;  and  the  only  ordinary  mode  of  entering  the 
occupation  was  iu  some  way  to  obtain  a  share  in  au  existing 
kahu.  Thus  in  every  shop,  however  humble,  the  family 
was  the  shaping  influence ;  the  reverence  for  the  honor  of 
its  ancestral  founders,  the  coherence  of  the  family  life,  the 
conservatism  of  the  merchants  as  a  class,  all  combined  to 
this  end. 

Outside  of  the  family  circle  proper,  the  idea  of  a 
business  as  an  entity,  the  possession  of  a  family,  and  the 
constant  perpetuation  of  the  spirit  of  unity,  affected 
especially  the  apprentices  and  other  employees  of  a  com- 
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mercial  house.  These  were  taken  into  the  household  and 
formed  a  component  element  in  its  daily  life.  They  lived 
on  the  premises ;  for  the  residence  was  also  the  shop,  and 
back  of  the  shop-rooms,  whether  spacious  or  contracted^ 
were  seen  (and  may  be  still)  rooms  and  vistas  of  room8» 
forming  the  family  apartments,  with  greenery,  fountains, 
and  stone  lanterns,  the  miniature  landscape  of  the  exquisite 
gardens  which  all  the  more  pretentious  houses  possessed. 
The  youth  usually  entered  on  his  apprenticeship  at 
about  10  years  of  age.  The  contract  of  apprenticeship  was 
set  forth  in  a  deed  bearing  the  signatures  of  the  boy*8 
parents  and  relations ;  the  term  was  limited  by  law  to  10 
years.  These  apprentices  came  chiefly  from  the  scions  of 
branch-houses  related  to  the  house  in  question  ;  but  some- 
times from  the  families  of  h'iends,  and,  where  special 
exigencies  arose,  from  outside  families.  The  technical  term, 
however,  was  in  all  cases  the  same,  deshi  (apprentice). 
The  ordinary  name  by  which  the  youth  went  was  perhaps 
**  child'*  [hnltnno)  or  "parson"  (bozu),^  but  usually  kozo 
("  little  parson*').  He  generally  received  from  the  master 
(shujin)  his  necessary  clothes  and  food,  and  was  besides 
taught  reading,  writing,  and  arithmetic.  While  he  was 
occupied  as  apprentice  he  was  obliged  to  demean  himself  as 
became  his  position,  and  was  not  allowed  to  wear  the 
tobacco-pouch,  the  outer  garment  (ha'jri)^  or  fine  shoes,  the 
customs  differing  more  or  less,  of  course,  in  each  house: 
In  some  these  restrictions  were  enforced  even  after  he  had 
reached  a  higher  grade  of  service.  Sometimes  a  special 
dress  was  worn  by  the  apprentices.  In  the  house  of 
Tennojiya  Goliei,  for  instance,  the  traditional  founder  of  the 
Osaka  banking  business,  they  were  required  to  wear  the 
long  sleeves  which  children's  garments  have.  In  another 
house  their  clothes  had  light-green  linings  ;  the  customs  of 
each   liouse   differing.       As   apprentices   their    occupation 


1.  Because  a  child's  head  is  shaved,  like  a  priest's. 
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eonsisted  in  fetching  and  carrying,  rnnning  eiTands, 
sweeping  and  dusting,  cleaning  the  garden,  and 
the  like.  Nor  was  any  exception  made  in  fuvor  of  those 
youths  who  came  from  rich  or  influential  families ;  for 
this  experience  iu  the  unpleasant  details  of  the  business 
was  regarded  as  an  indispeusable  part  of  the  future  mer- 
chant's experience. 

At  about  15  years  of  age  the  apprentice  became  what 
was  called  fian-nin-maye  (half  man),  and  took  the 
name  which  he  was  to  bear  as  a  clerk  {tedai). 
Not  that  he  was  yet  a  full  clerk ;  for,  as  the  name 
of  his  class  implies,  ho  must  still  do  more  or  less  of  tho 
same  work  that  before  fell  to  him ;  while  he  also  began 
to  receive  his  introduction  into  the  mysteries  of  ordering 
and  selling,  paying  out  and  taking  in  moneys.  At  18  or  1& 
years  of  age,  the  hanniii  became  a  full  clerk  (tedai)^ 
and  on  this  occasion  a  new  contract-instrument  was  made 
out  by  the  parties.  Even  yet,  however,  he  was  for  a  while 
occupied  in  part  with  the  duties  of  the  lower  grade. 
As  clerk  he  took  part  in  the  buying  and  selling  generally, 
and  even  had  a  measure  of  discretion  in  important  trans- 
actions. The  work  of  the  clerks,  however,  was  of  course 
differentiated.  Some  had  as  a  special  charge  the  book- 
keeping (chuho) ;  others,  the  supervision  of  accounts 
(ciiuho-kprna)  ;  others,  the  transacting  of  sales  and 
purchases;  and  still  others,  the  affairs  of  external 
management, — in  each  case  according  to  the  varying  habits 
of  different  houses. 

Next  to  the  tedai  were  the  hanto  or  chief  clerks. 
Originally  the  hanto  seem  to  have  been  merely  the 
chiefs  of  different  sections  of  clerks ;  and  this  practice 
continued  to  obtain  in  banks,  the  different  hanto  being 
designated  as  1st,  2nd,  and  so  on.  In  others,  the  hanto 
formed  a  separate  class,  different  from  and  superior  to 
the  clerks ;  while  in  some  houses  (presumably  the  smaller 
ones)  the  term  was  applied  only  to  the  general   manager 

Fol.  XX.  Sap.  Pt.  1.— 9. 
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{shihai'7iin).  The  shihai-nin  stood  at  the  head  of  the 
affairs  of  the  house.  On  him  rested  the  heaviest  respoa- 
sibility,  and  for  him  was  all  the  prestige  and  privilege 
which  successful  management  might  bring.  He  held  the 
most  confidential  relations  with  the  head  of  the  house,  and 
his  advice  and  decision  might  be  looked  to  even  in  the 
intimate  affairs  of  family  life, — the  disposition  of  the 
younger  sons'  careers,  the  marriage  of  the  heir  or  the 
daughters,  the  settlement  of  a  family  dispute,  or  the  like. 
On  the  shUiai-mn  might  fall,  in  fact,  the  entire  control  of 
the  family  aud  business  affairs,  that  is,  where  the  heir  proved 
of  no  special  ability.  Whether  the  eldest  son  (who  was 
always  looked  on  as  the  heir  prospective,  unless  special 
circumstances  intervened)  was  required  to  go  through  an 
apprenticeship  in  the  family  business  does  not  appear. 
Certain  it  is  that  he  was  seldom  put  out  at  apprenticeship 
elsewhere,  for  the  expressed  reason  that  another  house 
would  naturally  be  unwilling  to  train  him  for  their  business 
and  then  to  see  him  taken  away  from  them  by  his  own  family 
when  the  succession  fell  to  him,  and  their  labor  of  years 
lost  to  them.  Owing  to  this  usual  succession  of  the  eldest 
son  as  heir,  it  seems  not  unlikely  that,  just  as  the  actual  power 
in  the  damyo  families  fell  in  most  cases  to  the  seneschals 
(Aaro),  so  in  the  mercantile  houses  the  shihai-nin  was  not 
infrequently  the  real  head  of  the  business.^  Be  might  be 
some  clerk  of  pronounced  ability  whose  talents  had  secured 
this  recognition,  and  in  this  case  he  might  have  been 
honored  by  a  marriage  with  one  of  the  daughters  of  the 
family  or  with  some  near  relative.  Or  he  might  be  the  head 
of  one  of  the  branch-houses  who  had  gained  the  special 
<50ufidcPco  of  the  family-master.  Where  his  management 
had  brought  special  prosperity  or  honor  upon  the  house, 
he  was  treated  as  one  of  the  family  {shinrui-nami).     The 


1.  There  is  a  case  in  Part  VIII  which  points  very  strongly  to 
such  a  state  of  affairs. 
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respect  due  to  a  gaest  was  accorded  to  him  and  his  family, 
and  ou  festival  occasions  he  had  the  privilege  of  sitting 
among  the  members  of  the  master's  family. 

The  son  of  a  faithful  manager  might  reasonably  expect 
io   succeed   him,   if  he  proved  himself  fairly  capable  during 
his  years  of  preliminary  sen-ice.     Nevertheless   the   prize 
was     one     which     any     employee    of    the    house    might 
legitimately  strive  for.     The  whole  system  of  employment, 
as  we  have  seen,  was  based  on  the  promotion  of  those  who 
served   faithfully  and   well.     The  young   clerks   were   not 
left    to    themselves    to    pick   up    knowledge   and  skill   as 
best  they  could ;  there  seems  to   have  been  a  more  or  less 
deliberate  effort  to  train  them  in  the  business  and  to  exercise 
a  paternal  supervision.    If,  for  instance,  they  made  a  failure 
of  something   iutrusted  to   them,    they   were  not  punished 
or  held  strictly  responsible  for  the  loss  ;  but  the  manager  or 
the  special  banto  in  charge  would  explain   the   matter  more 
explicitly  to   them   and   perhaps  urge  greater  care.     This, 
it   was  thought,    was  much  better  thau  putting  upon  them 
the   entire  responsibility  and   the   blame,    for  success  can 
only  come   through    trials   and  failures,  and  discouragement 
in  the  beginning   would  only  destroy  their  self-reliance  and 
prevent   the   development  of  discretion   and  independence. 
Nevertheless    positive    misconduct   or   neglect   of  business 
was   not   overlooked.     Each   house    had   its    own    ways  of 
treating   such   cases, — foibiddiug   the    offender  to  leave  the 
premises,    reducing  him  to  a  lower  grade,  prolonging  the 
time    of     service     in     his       present     grade,      and      even 
dissolving  the    relation,    if    it   came    to   extremes.     Such 
a     last     resort,     however,    was    of     course      not     come 
to      without      great      counselling      and      deliberation      of 
all   parties,    for   it   might   mean    the   ruin    of  the    young 
man.     When  a  clerk  absconded   or  was  dismissed,  he  had 
no  opportunity  of  securing  new  employment  in  the   same 
business.     It    was   a   strict   rule    of  every   guild   that  no 
house   should  employ  a   man   coming   from  another  house 
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without  permission  of  his  former  master ;  and  where 
his  departure  had  come  about  through  misconduct,  the 
master  would  of  course  not  if}'  the  other  members  of  the 
guild  and  warn  them  against  employing  him.  The  rule  was 
after  all  not  an  uureasoniible  one,  the  conditions  of 
commerce  being  what  they  were ;  for  such  a  person, 
knowing  as  he  did  the  secrets  of  the  house — its  capitAJ, 
customers,  trade  methods,  and  the  like — could  do  the 
house  great  injury  if  he  betrayed  all  its  nflfairs  to  other 
employers  in  the  same  trade.  Each  house  in  the  guild 
simply  accorded  to  others  the  protection  which  it 
would  wish  to  have  in  its  own  turn.  Moreover  the 
bonds  of  the  commercial  family  were  so  strong  that 
their  dissolution  could  take  place  only  from  a  most 
weighty  cause,  and  the  invariable  resort  in  Japan  in 
such  cases  to  a  preliminary  deliberation  by  all  parties 
would  almost  always  bo  a  safeguard  against  injustice 
on  the  part  of  the  employer. 

liut  these  cases  of  course  were  the  exceptions.  The 
uornuil  destiny  of  the  employee  who  showed  himself 
willing  and  faithful  was  his  establishment  as  a  branch- 
house  at  the  end  of  a  suitable  period  of  service.  This 
happened  usually  not  less  than  10  years  and  not  more 
than  20  years  from  the  time  of  his  entrance  into  the 
establishment ;  and  it  was  regarded  as  a  matter  of  course 
for  him  who  had  served  well.  Even  the  clerk  who  had 
been  dismissed  and  had  afterward  been  taken  back  and 
had  reformed  might  demand  this  favor  of  his  master. 
The  master  bestowed  on  the  new  merchant  a  certain 
amount  of  capital,  a  house  and  fittings,  and  the  privilege 
of  using  the  name  0/^-//")  of  his  house.  A  number 
of  the  customers  might  perhaps  be  turned  over 
to  him,  and  sometimes  the  relations  between 
the  two  were  more  closely  cemented  by  the  master 
consenting  to  procure  for  the  new  merchant  a  wife. 
He  also    made  petition  on    the    new    merchant's     behalf 
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for  bis  admissioD  to  the  guild,  and  after  due  investigation  a 
certificate  of  membership  in  the  guild  was  granted.  The 
new  house  was  known  as  a  *'  branch-house  **  (bek-ke)  or, 
sometimes,  merely  as  a  **  new  house"  (shin-ya) ;  the  parent 
establishment  was  called  the  **main  house''  (hoji-ke, 
hon-ija).  The  connection  between  the  new  house  and 
the  main  house  was  thenceforward  more  or  less  close. 
At  one  extreme  oue  finds  a  type  of  behke  connected  with 
the  konke  in  little  more  than  name.  The  house -name 
{yaijo)  was  the  same,  and  the  same  noven  (the  curtain 
sepnrating  the  shop  from  the  dwelling-rooms ;  it  bore  the 
trnde-sigu  of  the  house)  was  kept ;  perhaps  for  a  few 
years  there  was  more  or  less  of  a  business  connection, 
and  certain  ceremonial  observances — stated  visits,  exchanging 
of  gifts,  and  the  like — were  kept  up  indefinitely.  But 
otherwise  the  new  house  was  independent.  Presumably 
this  was  what  happened  where  the  employee  had  been 
marked  by  no  special  ability,  and  had  rendered  no  notable 
service ;  he  had  received  his  hckke  ns  a  matter  of  custom, 
the  relation  having  never  become  a  confidential  or  intimate 
one.  At  the  other  extreme  we  see  a  hekke  closely  connected 
by  marriage  or  by  blood  with  the  main  house,  admitted 
more  or  less  into  the  confidence  of  the  house  (perhaps 
even  supplying  it,  as  already  mentioned,  with  a  manager), 
nnd  cooperating  more  or  less  in  its  business  enterprises. 
Its  position,  to  be  sure,  was  that  of  a  subordinate  only,  a 
younger  branch,  aud  the  main  house  had  a  certain  right  of 
interference  in  its  affairs  on  all  important  occasions, — 
especially  the  negotiation  of  its  alliances  by  marriage  or  by 
adoption.  The  benefits  and  privileges  were  mutual.  To 
bear  as  hekke  the  name  of  some  famous  commercial  house  was 
an  ambition  well  worth  striving  for.  To  possess  a  cordon 
of  strong  and  flourishing  hekke  was  to  gain  honor  in 
the  community  and  influence  in  the  guild.  To  excel  in  this 
respect  was  to  reach  the  pinnacle  of  commercial  eminence 
aud  to   be  guaranteed  forever  against   the  vicissitudes  of 
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fortune.  A  group  of  houses,  united  in  this  manner 
under  a  single  main  house,  might  exercise  a  commanding 
commercial  power.  This  system  of  inter- connection  was 
one  of  the  most  important  features  of  Japanese  commerce, 
as  well  as  a  chief  element  in  the  extension  of  trade,  the 
development  of  its  methods,  and  the  smoothness  of  its 
workings.  The  main  house,  with  its  related  branch 
houses,  was  the  type  of  all  the  great  and  successful 
mercantile  establishments.  As  an  illustration  of  the  system 
aud  of  some  of  the  other  features  of  tho  commercial  life 
of  tho  times,  we  may  notice  briefly  the  history  of  one  of 
the  greatest  of  the  mercantile  houses,  that  of  the  Mitsai 
family. 

The  House  of  Mitsui  was  founded  early  in  the  17lh 
century  in  Kyoto  by  a  mim  of  that  name  coming  from 
Echigo  ktiiii  in  the  West.  Contradictory  stories  are  told  as 
to  which  of  the  family's  masters  first  brought  it  into 
prominence  by  his  energy  and  skill.  Romance  has  colored 
its  eurly  days ;  but  at  any  rate  no  long  time  elapsed  before 
prosperity  began  to  visit  the  house,  and  after  oce  or 
two  generations  it  found  itself  with  branches  extending 
to  all  parts  of  the  country,  the  chief  stores  being  6  iu 
number,  one  for  each  branch  of  the  family.  The  house  had 
taken  the  name  of  **  Echigo  House"  (Echiifo-ya)  ;  tLud  na 
early  as  the  last  decade  of  the  17th  century  its  fame  was 
such  that  Kaempfer  was  attracted  by  the  extent  of  its 
commercial  operations  to  make  special  mention  of  its 
achievements. 

The  story  of  tho  success  of  the  Echigo  House  seems  to 
have  been  what  is  the  story  of  commercial  success  everywhere, 
— keenness  to  seize  the  oj)portunity,  large  operations  and 
small  profits,  with  thoroughness,  honesty,  and  fair  treatment 
of  subordinates.  One  of  the  worst  features  of  old  Japanese 
trade  was  tho  excessive  use  of  credit.  No  sales,  except  of 
the  smallest  retail  amounts,  were  made  for  cash,  and 
naturally  the  sellers  recouped  themselves  for  bad  debts  by 
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charging  high  prices.  The  Echigo  branch  house  in  Sarnga- 
ward,  Yedo,  was  one  of  the  first  to  adopt  the  policy  of 
cheap  sales  for  cash  {gen-gin  yanu-nri).  The  shop  soon 
became  one  of  the  most  popular  in  the  city,  and  was 
thronged  with  customers.  It  was  60  feet  long,  and  250  feet 
deep,  and  there  were  40  clerks,  each  of  whom  had  his  own 
specialty,  such  as  collar-silk,  sleeve-silk,  etc.  An  attractive 
feature  of  the  shop  (which  is  maintained  to  this  day,  as 
all  foreigners  can  testify)  was  that  the  prices  were  fixed ; 
there  was  no  coming  down  {kake-ne)  or  bargaining;  and 
this  was  appreciated  even  in  a  community  where  the  * 
bargaining  habit  prevailed.  ^  Beginning  with  the  sale  of 
cloth,  they  gradually  enlarged  their  business  and  included 
other  siaples,  and  went  outside  the  three  emporiums  of  Osaka, 
Yedo,  and  Kyoto,  to  the  various  provincial  towns. 
At  a  later  period  they  had  three  shops  in  Yedo,  employing 
altogether  1,000  clerks.  These  were  under  6  chief 
clerks  {banto),  who  met  half  a  dozen  times  a  month 
to  settle  accounts  and  discuss  the  policy  of  the  House. 
On  any  day  when  the  sales  of  any  of  the  shops  reached 
200  ryo^  congratulations  were  exchanged  and  the  clerks 
were  feasted.  In  the  10th  month  a  general  meeting  was 
held,   to   which  every   employee   came  ;  and   it   is   related 


1.  As  a  compensation  for  the  rigid  maintenance  of  prices 
they  dispensed  hospitality  in  the  same  way  that  certain  of  the  old 
foreign  houses  do  in  Yokohama  to-day.  Any  customer  who  was 
buying  at  the  noon  hour  was  invited  to  dine  with  the  whole  company. 
The  Yokohama  custom  of  keeping  open  house  in  this  way  may 
have  had  the  Jap;inese  custom  for  its  model.  Under  the  new  regime 
the  Echigo  house  has  given  up  its  old  custom  ;  but  instead  of  it  a 
customer  buying  goods  to  the  value  of  100  yen  is  given  a  special 
dinner.  2.  This  may  perhaps  be  compared  to  $2000  at  the  present 
day  in  America.  It  must  be  noted,  in  passing,  that  the  conservative 
Japant^se  merchant  does  a  much  smaller  business  than  a  Western 
merchant  would  do  on  the  same  capital.  The  Japanese  merchant 
employs  from  one-tenth  to  one- quarter  of  his  capital,  and  locka 
up  the  rest  in  the  bank. 
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that  on  these  occnsions  50  casks  of  wine  were  emptied, 
aud  the  ducks  for  the  soap  alone  cost  100  njo,  Thoir 
mnsters  of  the  six  branches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  but  a  single  capitiil  stock 
for  the  whole  uf  this  extensive  business,  and  the  profit  and  loss 
of  the  concern  was  made  on  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  .modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  {inJn/o) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  for  the  eldest,  the 
head  of  the  mnin  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachitoyemon  died  or  retired,  Hnchirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  loft  by  the  predecessor.  The  result  was  a 
l)nsiness  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  centur)-  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  faimily  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo'tashi  chonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
sponsible hands  on  the  Japanese  side,  the  Mitsui 
House  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  what  every  other  conservative 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  cstiiblish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortunute  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch -houses,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organizatiou  aud  methods  of  the 
ordinary  commercial  house.  01  the  diffei*entiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commerci«l  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  nl-mishi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {touja,  usually  pronounced  Urn- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the   same  time  as 
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that  on  these  occnsions  50  casks  of  v/itie  were  emptied, 
and  the  ducks  for  the  soap  alone  cost  100  77/0.  Their 
mnsters  of  the  six  branches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  but  a  single  capital  stock 
for  the  whole  of  this  extensive  business,  and  the  profit  and  loss 
of  the  concern  was  made  on  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  .modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  fumily  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  {inlnjo) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  for  the  eldest,  the 
head  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemou  died  or  retired,  Hnchirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
l)asiness  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  centur)-  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo'tashi  chonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicions    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
43ponsible  hands  on  the  Japanese  side,  the  Mitsui 
House  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  what  every  other  conservative 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  establish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortnnute  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
of  the  membership  of  a  mercantile  household  aud  of  the 
system  of  branch -houses,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  and  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commercinl  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  ofteu  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-mishi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {tohja,  usually  pronounced  tan- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
]arge  class  of  wholesalers  who  acted  at  the   same  time  as 
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that  on  these  occnsions  50  casks  of  wine  were  emptied, 
aud  the  ducks  for  the  soap  alone  cost  100  I'ljo.  Their 
mnsters  of  the  six  branches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  but  a  single  capital  stock 
for  the  whole  uf  this  extensive  busiuess,  and  the  profit  and  loss 
of  the  concern  was  made  on  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  jnodest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  {inkyo) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  ft)r  the  eldest,  the 
head  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Sabnrobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hachirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
l)U8iness  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  ill  the  17th  centuiy  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo-tashi  chonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wislied  to  put  the  trade  into  re- 
43ponsible  hands  on  the  Japanese  side,  the  Mitsui 
House  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  what  every  other  conservative 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  estnbltsh  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
charaicteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortunate  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch-houses,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commercial  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-nnshi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {toiija,  usually  pronounced  Urn- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the   same  time  as 
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that  on  these  occAsions  50  casks  of  >vii)e  were  emptied, 
Aud  the  ducks  for  the  soup  alone  cost  100  rtjo.  Their 
mnsters  of  the  six  branches  of  the  family  served  an 
apprenticeship  in  the  shop  hke  other  clerks,  and  lived 
without  ostentation.  There  was  but  a  single  capital  stock 
for  the  whole  of  this  extensive  business,  and  the  profit  and  loss 
of  the  concern  was  made  on  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  ^modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  {inl'iin) 
j&rom  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  for  the  eldest,  the 
head  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hachirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
I)n8ines8  in  which  the  extreme  of  experience  and  solidarity 
i\ras  attained. 

Late  in  the  17th  centur)*  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Cxovernment- 
merchants  (ffo-yo-tashi  chonin).  These  wore  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was   suspicious    of    the    intentions    of    the 
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foreigners y  and  wisbed  to  pat  the  trade  into  re- 
isponsible  hands  on  the  Japanese  side,  the  Mitsui 
House  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  what  every  other  conservative 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  establish  a  brnnch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortnnute  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch-houses,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Oi  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commerci«l  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-nushi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  (tohfo,  usually  pronounced  ton- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the   same  time  as 
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that  on  these  occasions  50  casks  of  >vii)e  were  emptied, 
And  the  ducks  for  the  soup  alone  cost  100  77/0.  Their 
mnsters  of  the  six  hra»ches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
withont  ostentation.  There  was  hut  a  single  capital  slock 
for  the  whole  of  this  extensive  business,  and  the  profit  and  loss 
of  the  concern  was  made  ou  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  .modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  (inln/o) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  for  the  eldest,  the 
head  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachitoyemon  died  or  retired,  Hnchirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
l)asines8  in  which  the  extreme  of  experience  and  solidarity 
i\ras  attained. 

Late  in  the  17th  century  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo-tashi  chonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
sponsible hands  on  the  Japanese  side,  the  Mitsai 
Honse  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  whnt  every  other  consor\'alive 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  establish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortunate  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
•of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch-houses,  will  perhaps  suiiice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commercial  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  ofteu  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  nl-mufhi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {tohja,  usiuilly  pronounced  Urn- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the  same  time  as 
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that  on  these  occAsions  50  casks  of  wine  were  emptied, 
aud  the  ducks  for  the  soup  alone  cost  100  77/0.  Their 
mnsters  of  the  six  hranches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  hut  a  single  capital  stock 
for  the  whole  of  this  extensive  husiuess,  and  the  profit  and  loss 
of  the  concern  was  made  ou  a  single  account,  not  separately 
for  each  hranch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  pnrticular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  .modest  sum  was  apportioned  to  each  hranch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  (inln/o) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
■original  names  were  religiously  preserved  ;  for  the  eldest,  the 
liead  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hnchiiobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
l)usines8  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  centuiy  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo-tashi  choiiin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovemment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
sponsible hands  on  the  Japanese  side,  the  Mitsai 
Honse  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  Honse  did  whut  every  other  consor\'alive 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  estublish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortunute  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
•of  the  membership  of  a  mercantile  household  nnd  of  the 
system  of  branch -houses,  will  perhaps  sniiice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  wliich  the 
various  commercinl  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-nnshi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {toiifay  usually  pronounced  Urn- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the  same  time  as 
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that  on  these  occAsions  50  casks  of  wine  were  emptied, 
aud  the  ducks  for  the  soup  alone  cost  100  njo.  Their 
masters  of  the  six  hrauches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
withont  ostentation.  There  was  hut  a  single  capital  stock 
for  the  whole  of  this  extensive  husiuess,  and  the  profit  and  loss 
of  the  concern  was  made  ou  a  single  account,  not  separately 
for  each  hranch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  jnodest  sum  was  apportioned  to  each  hranch  for  the 
living  expenses  of  the  family.  No  one  family-master 
liad  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  (inln/o) 
from  the  headship  of  (he  family,  and  a  successor  was 
appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
■original  names  were  religiously  preserved  ;  for  the  eldest,  the 
liead  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hachirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
l)usines8  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  centur)-  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  ((fo-yo'tashi  chonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
sponsihle  hands  on  the  Japanese  side,  the  Mitsai 
Honse  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  Honse  did  whnt  every  other  consorvalive 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  establish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  nnd  a  key  to 
much  of  the  unfortunate  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
•of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch -houses,  will  perhaps  sniiice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Oi  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  nnd  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  (hat,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commercial  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  ofteu  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-nmhi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  (tohfOf  usually  pronounced  Um- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the  same  time  as 
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that  on  these  occasions  50  casks  of  ^vi^e  were  emptied, 
and  the  ducks  for  the  sonp  alone  cost  100  n/o.  Their 
masters  of  the  six  hrniiches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  hut  a  single  capital  stock 
for  the  whole  of  this  extensive  business,  and  the  profit  and  loss 
of  the  concern  was  made  on  a  single  account,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
business  was  of  course  under  the  joint  control  of  all, 
and  a  modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
had  the  power  to  dispose  of  the  family  property ;  and  if 
any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  (inh/o) 
from  the  headship  of  the  family,  and  a  successor  was 
Appointed.  Even  in  later  generations  the  fiction  was  kept 
tip  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religiously  preserved  ;  for  the  eldest,  the 
head  of  the  main  family,  Hachiroyemcm,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hachirobei  took  his  place 
and  his  name,  and  each  one  below  moved  up  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
business  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  centur)-  the  House  began  to  attract 
the  attention  of  the  Goverimient.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Council  of  State ; 
and  ho  was  thenceforth  enrolled  among  the  (Toverument- 
merchants  (ffo-yo'tashi  chonin).  These  wore  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Oovernment    was    suspicious    of    the    intentions    of    the 
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foreigners,  and  wished  to  put  the  trade  into  re- 
43ponsible  hands  on  the  Japanese  side,  the  Mitsui 
House  was  told  to  go  to  Yokohama  and  take  charge. 
But  the  House  did  what  every  other  consen-ativo 
house  had  decided  to  do ;  it  refused  to  go.  Only  after 
peremptory  commands  did  it  establish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  business-houses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  and  a  key  to 
much  of  the  unfortunate  misunderstanding  which  has 
since  given  rise  to  certain  generalizations  on  Japanese 
character  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
■of  the  membership  of  a  mercantile  household  and  of  the 
system  of  branch -houses,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organization  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-connection  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  and  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  into  which  the 
various  commercial  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  that  appear  most  prominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  nl-nushi  or  freighter) 
we  are  not  here  concerned.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {tohja,  usually  pronounced  tmi- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manufacturing  on  a  large 
scale  which  has  characterized  European  and  American  in- 
dustry since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the   same  time  as 
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capitalists  or  undertakers  for  the  fiirmer  aud  the  artisan* 
Custom  required  that  the  toitja  should  he  the  invariable 
medium  of  distribution,  and  that  next  to  him  the  broker 
{nakivjai,  middleman)  should  interveue.  The  brokers  usually 
belonged  to  the  same  guild  as  the  toiya  though  they 
might  form  a  separate  division  of  it.  The  tohja^  however, 
seem  usually  to  have  acted  as  not  much  more  than  commis- 
sion merchants,  and  possibly  this  would  be  a  more  accurate 
designation  for  their  class. 

A  brief  survey  of  the  operation  of  distribution  in  one 
or  two  of  the  trades  will  illustrate  more  clearly  the  func- 
tions of  the  different  members  of  the  commercial  circle  and 
the  oporatious  of  trade.  The  to'nja  of  Osaka  "were  of  two 
sorts,  first  those  who  exported  to  Yedo,  the  great  consum- 
ing market,  the  merchandise  that  poured  from  all  sides 
into  Osiika,  the  great  distributing  centre.  These  w*ere  known 
as  kaisen-floniju  (exporting  houses)  or  Yedo'tjumi  (Yedo 
guilds),  and  seem  to  have  been  fewer  in  numbers  and  more 
clannish  than  the  second  class.  Something  will  be  said  of  their 
operations  in  speaking  of  the  guilds.  The  others,  known  as 
nlwkokU'(jxi)}n  (guilds  of  various  provinces)  were  the  receivers 
of  the  merchandise  from  the  various  producing  quarters. 
These  guilds  were  larger,  and  new  houses  could  join  without 
difficulty.  Each  trade  of  course  had  its  special  regions 
from  which  the  bulk  of  the  production  came.  The  timber 
dealers,  for  instance,  looked  principally  to  the  provinces 
of  Owari  and  Kii,  and  after  these,  to  the  island  of  Shikokn^ 
where  stood  the  forests  of  Tosa, — the  forests  whence, 
bringing  true  a  popular  saying,  liberty  sprang  forth  in 
the  days  of  1876  and  Liter.  Goods  might  be  ordered  by 
an  agent  of  the  toiyn,  who  went  into  the  interior  and 
ordered  what  was  wanted.  Or  the  goods  might  be  made 
in  pursuance  to  a  written  order  received  from  the  Utiya^ 
specifying  the  goods  according  to  quality,  trade-mark,  etc. 
In  these  cases  the  term  chumnn-ahina  (merchandise  to  order) 
was  employed,  and  the  wholesaler  usually  made  an  advance 
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payment  (zen-Idn)  or  payment  on  account  (uc/i/-Aiw).  This 
advance  might  amount  to  two-fifths  or  even  one-half,  accord- 
ing to  the  custom  of  the  trade.  There  might  or  might  not 
be  a  written  contract,  according  to  the  custom  of  the 
trade  and  the  complexity  of  the  stipulations.  The  tima 
allowed  was  a  fairly  long  one,  especially  wliere  the  goods 
were  to  bo  brought  by  sen, — it  might  even  reach  6  months 
or  a  yeftr.  Consignments  were  often  made,  however^ 
without  a  previous  order,  aud  in  some  trades — the  timber 
trade,  for  instance — the  bulk  of  the  business  was  done  in 
this  way.  Such  merchandise  was  known  as  "  consigned 
goods  "  (okuri'fii),  in  distinction  from  **  goods  to  order  ** 
(chuinon'Shina), 

The  seller  himself  might  come  on  with  the  goods,, 
either  as  supercargo  (mra-non,  above-passenger),  or  as  his 
own  skipper ;  but  more  generally  they  were  given  into  the 
hands  of  an  ordinary  carrier.  In  the  cutton  goods  trade,  at  least,, 
and  very  likely  in  others,  the  risk  and  expense  of  trans- 
portation were  upon  the  seller.  The  mode  of  settlement 
varied  according  to  the  trade.  In  the  snlt  trade  payment 
was  made  by  the  toiya  in  the  month  succeeding  delivery  ; 
in  the  timber  trade,  usually  on  delivery  and  sale ;  in  the  cotton- 
goods  trade  the  settlement  was  sometimes  upon  delivery ;  but 
here  and  in  other  trades  it  was  not  usnnl  to  settle  until  after 
the  sale  of  the  goods  by  the  toiijaj  because  the  toit/a 
was  paid  by  a  commission  on  the  price  reieived. 

Arrived  at  the  wharf  or  river-bank,  the  consignee 
examined  the  goods,  compared  them  with  the  bill  of  hiding, 
and,  if  they  were  satisfactory,  set  his  seal  by  WMxy  of  receipt 
in  the  pass-book  [hantori-cho)  of  the  captain,  and  took  de- 
livery. The  bill  of  lading  {(>kui'i-jo,  letter  of  consignment),  of 
which  one  or  two  samples  appear  in  Part  III,  appears  usually 
to  have  been  sent  along  with  the  goods,  but  packed  inside 
the  wrappings  so  as  not  to  be  taken  out  until  it  reached 
the  consignee.  It  was  in  form  a  letter  from  the  consignor, 
directing  the  captain  to   deliver  to  the  person  named  a& 
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coiiBignee  the  goods  specified.  Where  tliere  was  a  laud- 
route  aviiilable  as  well  as  the  sea-ronte,  it  is  probable 
tliat  a  copy  of  the  bill  of  lading  or  a  receipt  by  the  captain 
Wii3  sent  iu(lei)endentty  to  the  consignee,  but  this  could 
hardly  have  been  iisnal. 

The  delivery  was  made,  in  the  case  of  cottoD  goods 
and  the  tike,  witbin  the  premises  of  the  tiiiyn ;  for  tli6 
warehouses  of  tniija  in  the  same  trade  UHUally  stood  close 
together,  near  tho  bank  where  it  was  customary  to  land 
tlie  luorcbaiuliBo  they  dealt  in.  But  timber  was 
merely  pliiccd  od  the  bimk  and  sold  fiom  tliat 
place;  while  salt  was  sold  from  the  vesaelB, 
in  order  t<i  avoid  the  wante  (consequent  upon  an  additional 
loading  iind  unloading.  IJut  tiic  sale  must  in  every  case, 
as  has  been  said,  pass  thnnigh  the  hiinitg  of  the  appropriate 
tciyii.  Where  the  guods  had  been  specially  ordered,  the  toit/a, 
being  L'ODbiguec,  of  course  bad  a  olniiu  upon  them  ;  but  even 
where  the  merchandiKe  was  nhtri-ni  (not  ordered),  th6 
seller  was  subject  to  the  monopoly  of  the  tnii/a  guild.  Thla 
was  n  not  uncoiiuaou  soiiico  of  controversy — Iho  right  of 
a  particular  house  to  act  as  toii/d  or  the  prescriptive 
privilege  of  a  particular  consignor  to  sell  direcUy  to 
the  retailer,  and  a  number  of  cases  of  Ihe  sort  will  Im 
found  in  Port  III.  'Die  vegetable  g^'bl  iti  Osiikn,  lac 
instance  (wliicb  numbered  40  wbolesalo  houses  and  ISO 
brokers'  houses')  had  the  coutrol  of  the  12  leadioj 
vegetables,  which  could  not  be  sold  in  any  otlior  mntkat  ' 
than  theirs ;  and  any  secret  selling,  if  discovered, 
puniiihed  by  the  town  authorities.  Witiiin  the  It 
there  might  be  a  division  of  nionopolies,— salt  fish  aoA 
fresh  fish,  for  cxiimpio,  were  sc-bl  at  different  luitrkets. 
When  A  dispute  as  to  privilege  arose  over  a  sale  of 
perishjible  goods  of  this   sort,    a    middleman    {rliimai-ttidi 

1.  The  number  ol  broker*'  honiiaj  ■ 

-Ihe  larger. 
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was  appointed,  who  soKI  off  the  fish  and  deposited  the 
proceeds  with  some  rehahle  person  until  the  controversy 
was  settled. 

The  sale  took  place,  as  has  heen  indicated,  in  most 
cases  by  auction, — sometimes  by  written  bid,  but  usually 
in  an  open  air  market  with  oral  bidding.  The  purpose  of 
selliug  by  auction,  of  course,  was  to  obtain  the  best 
possible  price  for  the  goods,  because  the  toiya,  as  has 
been  said,  was  usually  paid  by  a  commission.  In 
the  timber  trade  the  toiya ,  when  a  timber-cargo  was 
expected,  announced  it  for  some  days  before  hand,  by 
hanging  out  a  paper  advertisement  stating  that  on  such 
a  day  timber  of  such  a  sort  from  such  a  province  aud 
to  such  an  amount  would  be  auctioned  to  the  brokers.  At 
the  appointed  day  the  timber  is  unloaded  along  the  bank, 
the  wholesaler  and  the  brokers  assemble,  with  a  *'  recorder 
of  sales  '*  {nri'kata'Cho-tsiihe),  and  the  sale  proceeds.  As 
each  lot  is  bid  oflf  the  recorder  enters  in  his  book  the  kind, 
number  of  pieces,  broker's  name,  and  price.  From  the 
moment  of  this  entry  the  stock  is  the  broker's  aud  at  his 
risk.  Delivery  is  usually  postponed  till  the  succeeding  day, 
when  a  memorandum  of  amounts  and  prices  is  given  to  each 
buyer  ;  but  if  desired,  the  timber  may  be  left  (by  the  well- 
known  transaction  of  /cai-azuke,  buying  and  leaving  on 
deposit)  by  the  broker  on  the  premises  of  the  toi'i/a. 

After  the  close  of  the  sale,  the  price  having  been  thus 
determined,  the  toiya  settles  with  the  consignor  or  his 
representative  (unless  by  the  custom  of  the  trade,  as  already 
mentioned,  the  settlement  is  made  at  a  later  date).  The 
broker,  as  we  shall  see,  has  not  yet  settled  with  the  toiya ; 
nevertheless  the  toiya  guarantees  the  obligation  of  the 
broker,  or  rather  takes  it  upon  himself,  and  pays  over  the 
price  bid  at  the  auctiou,  less  the  toiya's  own  commission. 
This  commission  (fcosen)  was,  in  the  timber  trade,  10 
per  cent.,  the  toiya  paying  the  expenses  of  unloading.  In 
the  salt  trade  the  commission  was  8.}  per  cent.,  but  these 
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were  regarded  as  specially  high  rates.  If  the  toiya  had 
already  made  advances  (^ttikin^  u<'hiliin)  at  the  time  of 
ordering  the  goods,  this  advance  was  of  conrse  deducted 
from  the  price,  and  only  the  balance  {shikiri-Jdn,  final  sum) 
paid  ;  while  at  the  same  time  a  balance-sheet  {fthikiri-ffaki) 
of  the  trtmsaction  was  handed  to  the  consignor  and  the 
proper  receipts  taken  and  entries  made. 

There  were  apparently  greater  variations  of  custom  in 
the  modes  of  settlement  between  brokers  and  toiya  and 
between  retailers  {hf-uri-iiln)  and  brokers.  In  the  vegetable 
trade  both  settlements  were  to  be  made  at  the  end  of  60  days 
(the  retailer  handing  to  thebroker  and  the  latter  to  the  toiya). 
The  broker  was  the  guarantor  of  the  retailer's  credit ; 
for  if  payment  failed  at  the  time  appointed  and  subsequent 
demands  were  fruitless,  the  broker  might  be  posted  in  the 
market  for  non-payment  {/u-harai-j'mla,  non-piytpcnt 
placard),  and  so  long  as  the  claim  remained  unsettled  he 
could  not  buy  in  that  market.  In  the  iish  trade  the  trans- 
actions between  tuiya  and  brokers  were  often  for  cash  (ffen- 
kin  lU'ij  ready- money  sales).  When  the  sale  was  on  credit 
(nobe-urij  sale  with  postponement),  the  broker  must  obtain 
the  indorsement  of  a  fellow -broker  as  guarantor,  who  was 
responsible  in  case  of  the  former's  default.  In  the  sale  of 
Satsuma  sugar,  the  lots  were  bid  off  in  the  nume  of  the 
division  of  the  brokers'  guild  (there  were  7  divisions)  to 
which  the  buyer  belonged  ;  and  the  division  was  responsible 
for  payment.  But  in  sales  of  Tosa  sugar  each  broker 
bouglit  on  his  individual  responsibility.  In  the  timber 
trade  the  brokers  settled  at  the  end  of  GO  days.  In  the 
salt  trade  the  time  was  80  days ;  while  the  retailers  paid 
cash  to  the  brokers  on  the  spot,  or  at  the  most,  within  8 
days. 


We    are    now     able    to    turn    to    the    organizations 
which     controlled     the     monopolies     already     mentioned, 
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prescribed  the  methods    of  each    trade,  and  enforced  the 
rules  of  fair  dealing  between  merchants, — that  is,  to  the 


7.     Guilds. 


k 


The  earliest  legal  document  relating  to  the  Yedo  guilds 
is  said  to  be  a  town-proclamation  of  1651  (Keian,  lY), 
concerning  transfers  of  shares  in  the  bath-house  i/uro-ya)  /j^i 
guild.  It  runs  :  "  The  sale  and  purchase  of  bath-house  ^^ 
trade-signs^  is  hereafter  forbidden,  except  between  relatives.  ^ 
Even  in  those  cases  the  transaction  must  be  ackuowledged 
before  the  parties'  five-men  companies  and  the  householders 
of  their  wards  and  be  sanctioned  by  the  Three  Elders." 
The  early  history  of  the  guilds,  and  indeed  of  commerce  in 
general,  must  always  be  difficult  to  revive  completely,  for 
the  records  of  various  epochs  have  been  seriously  diminished 
by  the  great  conflagrations  which  visited  Osaka  and  Yedo 
from  time  to  time.  But  it  seems  clear  thiit  the  guilds 
received  little  official  sanction  until  the  18th  century.  Be- 
fore that  time  there  had  been  guilds,  aud  they  had  restricted 
the  number  of  houses  possessing  shares  (kahu-iiakama, 
shares  in  the  guild),  that  is,  doing  business  of  that  sort ; 
but  the  restriction  seems  to  have  been  accomplished  chiefly 
by  the  methods  of  moral  compulsion  to  which  a  Japanese 
community  is  so  sensitive,  and  without  the  aid  of  a  franchise 
from  the  Government.  It  is  easy  to  see  that  the  persistent 
notion  of  a  family  as  a  kahili  a  commercial  entity,  must  have 

1.  Kaniban  was  the  upright  wooden  sign  in  front  of  a  shop, 
beaiing  the  name  of  the  house  or  of  a  special  article  sold  there. 
The  transfer  of  this  was  the  transfer  of  the  right  of  doing  business. 
The  noren,  or  split  curtain  between  the  shop  and  the  living-rooms, 
had  a  similar  importance. 
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led  to  certiiiii  restrictions  on  new  enterprises,  restrictions 
resting  on  sociui  opinion,  not  official  intervention ;  and 
the  iinal  refusal  of  certain  venturesome  ones  to  submit  to 
these  restrictions  seems  to  have  led  the  majority  to  resort 
to  the  authorities  for  the  sanction  and  the  defence  of  their 
customary  privileges. 

The  term  for  guild  was  sometimes  nahama  (com- 
panions), but  usually  A't^m/ or  humiai  (company,  association). 
Among  the  earliest  guilds  having  legal  monopolies  were 
those  of  the  retail  rice-houses  {konwffa),  the  fish-stauds,  ^ 
the  pongee-silk  stands,  the  cypress-article  stands,  the  saudry- 
merchandise  stands  and  the  peddlers'  stands.  We  hear 
also  in  Yedo  of  the  bath-houses,  in  1651,  as  has  been  said. 
In  1650  a  town-proclamation  of  Yedo  declared  the  limita- 
tions upon  the  peddling  of  goods :  "From  to-morrow  the  ped- 
dlers' business  shall  be  subject  to  official  inspection.  The  fol- 
lowing only  shall  be  allowed  to  peddle :  Disabled  persons  above 
50  or  helow  15  years  of  age;-  sellers  of  silk  pongee,  of  hemp 
cloth,  of  cotton  cloth,  of  pnper  articles,  of  musquito  netting, 
of  tea,  and  of  second-hand  clothes ;  and  hairdressers,'  — aH 
those  who  were  lately  recorded  in  the  register.'*  The  money- 
changers (ri/o-ff(n/i'-ija)  wore  given  a  legal  monopoly  about  1720 
(at  that  time  they  numbered  some  600) ;  and  it  was  only 
towards  the  end  of  the  last  century  that  in  Yedo  official 
sanction  was  given  to  the  majority  of  the  guilds.  Those 
of  most  importance,  of  course,  were  the  wholesalers  {toi-ya). 


1.  Za  moans  "  seat,"  but  the  Japanese  sit  where  we  stand. 
Here  za  piobaMy  indicates  the  place  where  a  man  spreads  out  his 
warts  ;  and  it  is  especially  appropriate  for  the  peddleis,  who  do  not 
go  about,  as  ours  do,  from  door  to  door,  but  spread  their  wares, 
generally  by  night,  at  the  side  of  the  street,  and  sit  ou  a  piece  of 
matting  waiting  for  purchasers.  2.  This  must  mean  that  such 
persons  could  peddle  any  articles.  3.  In  those  times  the  hair- 
dressers were  itinerant  and  plied  their  trade  in  open  spaces  along 
the  street. 
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Next  to  these  were  the  rice-brokers  {fmla'Saahi),  the  bath* 
houses,  and  the  hair-dressers.  Then  came  the  guilds  of  the 
artisans,  the  guilds  of  the  Government-merchants,  and  the 
guilds  of  contractors  {iikeoi'nin)^ — contractors  for  river-clean- 
ii^g>  f")!*  garden-making,^  for  aqueduct-repairing,  for  road- 
repniring,  and  for  bridge-building ;  and  besides  these  there 
were  to  be  reckoned  guilds  of  merchandise -bouts,  passenger 
boats,  water-boats,  and  even  mud-scows.  Altogether  there 
were  in  Yedo  in  the  early  part  of  this  century  some  60 
guilds  of  all  sorts. 

But  it  was  in  Osaka  that  the  guild  was  to  bo  seen  at 
its  best.  Commercially,  as  well  as  geographically,  Osaka 
was  the  central  point  of  Japan,  and  especially  in  manufactured 
articles  the  control  of  the  trade  was  in  the  hands  of  the  Osaka 
wholesale -houses.  Those  of  Yedo  were  largely  dependent 
upon  Osaka,  were  in  fact,  in  perhaps  a  majority  of  cases, 
either  originally  or  actually  mere  branches  of  grent  Osaka 
houses  ;  for  Osaka  had  been  a  prosperous  city  while  Yedo 
was  yet  only  a  new  castle-town,  and  when  the  capital 
of  the  Tokugawas  came  to  have  dominant  political 
importance  and  to  be  thronged  every  year  by  the  multitude 
of  visiting  vassals,  the  thrifty  Osaka  merchants  sent  down 
their  agents,  and,  by  establishing  branch-houses  of  their 
own,  managed  still  to  keep  control  of  the  trade  of  the 
country.  Thus  the  original  source  of  distribution  was 
Osaka,  with  its  o-tolya  (chief  wholesalers),  and  from  there 
the  merchandise  found  its  way  to  the  intermediate  and 
smaller  centres.  The  Yedo  merchants  never  had  either 
the  capital  or  the  character  of  the  Osaka  merchants. 
The  constant  sight  of  the  luxury  and  prodigality  which 
long  years  of  peace  brought  about  in  the  Tokugawa  samurai 


1.  The  sight  of  the  huge  slabs  of  stone,  quarried  in  the  interior, 
which  form  a  feature  in  all  large  Japanese  gardens,  would  suggest 
how  it  was  that  the  famishing  of  garden-supplies  might  easily 
fall  into  the  hands  of  contractors. 

Vol.  XX,  Sap.  Pt.  1.— 10. 
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induced  similar  ambitions  in  the  merchants ;  and  the 
dependence  of  the  Yedo  trade  on  the  patronage  of  the 
nobility  led  to  a  habit  of  flattery,  fawning,  and  bribery, 
which  could  not  but  have  an  evil  effect  on  commercial 
mauners.  To  the  system  of  uulimited  credit  and  redapli- 
•cated  debt  which  began  with  the  nobility,  great  and  small, 
and  extended  to  the  dealings  with  other  classes,  was  due 
the  unnatural  and  inflated  condition  of  trade  which 
characterized  Yedo  in  the  flr^t  half  of  the  present  century. 
This  led  inevitably  to  tlie  Nullification  Order  of  1848  (given  in 
Part  III),  which  swept  away  the  accumuliition  of  debt  and 
■euabled  the  merchants  to  start  again  upon  a  cash  footing. 
In  Osaka  the  manners  of  the  Court  had  never  exerted  such  an 
influence  on  commercial  habits ;  for  the  Castle  possessed 
a  comparatively  small  contingent  of  itamuraif  and  the 
necessity  which  constrained  the  great  daimijo  of  the  central 
and  western  regions  to  sell  their  rice  in  Osaka  placed  them 
in  competition  with  each  other  for  the  favors  of  the 
capitalists  and  made  the  merchants  rather  than  the  nobles 
the  masters  of  the  situation.  In  wealth  and  standiug  the 
Osaka  houses  far  outranked  those  of  Yodo.  Their 
names  and  their  prc^spority  dated  back  two  centuries 
or  more,  and  the  heads  of  the  houses  carefully  cherished 
the  traditions  of  their  establishments.  The  managers, 
clerks,  and  appreutico-boys  were  generally  sent  at  au 
early  ago  from  the  provinces  where  the  master  was  born,  and 
the  employment  descended  from  father  to  son.  So  extensive 
was  the  business  of  some  houses  Ihat  many  of  the  employees 
were  said  never  to  have  seen  the  master's  face.  In- 
tegrity and  reliability  wore  the  char  ac  to  lis  tics  of  the  typical 
Osaka  house.  Credit  was  so  solid  that  bills  and  tiotes 
passed  freely  from  hand  to  hand,  and  after  a  long  circulation 
come  back  to  the  drawer  or  maker  without  the  intervention 
of  banks. 

It   was   in  such   a   commnuity  that  the  highest  com- 
mercial development  of  the  country   was  reached,  and  the 
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guilds  must  be  studied  chiefly  in  Osiika.^  Here,  ns  in  Yedo, 
they  existed  long  before  they  received  official  sanction 
and  legal  monopoly.  Some  of  the  privileges  were 
given  (or  sold)  as  a  reward  for  particular  services 
performed.  Thus  in  the  middle  of  the  last  century 
the  drug-sellers  were  so  honored  for  their  services  to 
mediciual  science.  The  oil-sellers  were  similarly  treated  as 
a  reward  for  supplying  the  Emperor's  palace  with  oil.  The 
inns  of  Osaka  were  given  a  monopoly  in  return  for  the 
large  amount  of  money  which  they  gave  for  the  repair  of 
certain  city  bridges,  aud  the  builders  for  their  services  in 
repairing  the  great  temple  of  the  Emperor.  But  it  was  not 
until  after  the  periods  Meiwa  and  Anyei  (1764-1780)  that 
the  guilds  were  generally  recognized.  During  those  periods 
the  increase  of  trade  was  such  that  the  old  guilds  found 
themselves  unable  to  control  the  new  men,  and  they  applied 
to  the  Government  to  sanction  the  monopoly  which  the 
guilds  claimed.  This  was  done,  and  thenceforward  each 
guild  was  accustomed  to  pay  annually  to  the  Government  a 
sum  called  **  thank-money*'  {myoifa-ldn),  in  effect  a  fee,  and 
to  make  gifts  [mu-daimonoy  things  without  a  price)  of  the 
articles  in  which  it  dealt.  The  guilds  at  that  time 
numbered  about  100,  and  included  the  wholesalers  and 
brokers  ^  for  rice,  vegetables,  oil,  fresh  fish,  drugs,  dried 
fish,  timber,  and  so  forth.  Of  these  some  had  several 
thousands   of  members,    others   less    than    a    score.      For 


1.  There  is  but  one  scholar  who  has  given  special  study  to 
Japanese  guikls,  Mr.  Matsuzaki  Euranosuke,  lately  lecturer  at  the 
Imperial  University,  and  now  studying  in  Germany.  He  has  made 
a  unique  collection  of  the  Osaka  guild-constitutions.  But  among 
the  scholars  of  the  older  generation  Professor  Komiyama  Yasusuke 
has  the  widest  acquaintance  with  the  details  of  the  old  commercial 
life.  2.  The  wholesalers  (toiyn)  and  brokers  {uakagai,  go-betweens) 
for  the  same  article  were  often  in  dififerent  guilds  or  divisions  of  the 
same  guild. 


148  PRIVATE    LAW    IN    OLD   JAPAN  I 

nearly  two  ceiituries  the  guilds  as  a  whole  seem  to 
have  been  dominated  by  a  combination  of  the  most 
powerful  of  them,  including  the  trades  concerned  with 
the  great  staples  of  commerce, — cotton,  dry  goods,  iron- 
ware, paper,  oil,  drugs,  earthenware,  matting,  lacquered 
ware,  and  wine.  This  was  known  as  the  **  ten  knmi  *'  (ten 
companies  or  guilds) ;  and  late  in  the  17th  century  a  similar 
combination  was  made  in  Yedo.  The  two  acted  together 
and  seem  to  have  cooperated  with  the  shipping  guild  to 
control  the  whole  trude  between  Osaka  and  Yedo.  As 
time  went  on,  many  of  the  original  10  kiimi  divided  into 
two  or  more,  each  taking  a  special  variety  of  merchandise^ 
and  it  is  difficult  to  trace  the  original  organization. 
Early  in  the  17th  century  the  wine  guild  broke  away 
completely,  and  the  term  used  thenceforth  was  often  **  nine 
huiiii."  But  we  find  the  emmicration  and  the  names  of 
the  trades  changing  at  difterent  times.  In  the  present 
century,  however,  the  combination  appears  to  have  revived 
the  original  name,  though  with  constituent  trades  differ- 
ing somewhat ;  and  the  increase  of  its  power  helped  to 
bring  about  the  popular  dissatisfaction  which  culminated 
in  the  severe  measures  of  1811-2. 

Que  of  the  dilUculties  in  examining  the  organization 
of  the  guilds  is  to  distinguish  between  the  guild  proper 
and  combinations  such  as  the  above.  The  term  kutinai^ 
sometimes  kiimi  (company),  is  applied  to  the  guild  as  a 
whole ;  and  thus  the  combination  was  known  as  the  "  ten 
hunti/'  But  each  guild  might  be  subdivided  again  into 
administrative  gioups,  and  these  were  also  known  as 
/nani.  Thus,  the  timber  guild  was  divided  (in  later 
times)  into  7  Ina/ti, — cypress,  cedar,  ship-timber,  shingle 
and  a  brokers'  kuwi  being  among  them.  The  seven 
huvii  of  the  cotton  guild  were  named  from  the  wards 
in  which  they  had  their  places  of  business.  There 
was  a  large  guild  of  wholesale  houses  in  Osaka  importing 
from    various  quarters,  imd  the   three   kumi  were   divided 
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according  as  their  merchandise  came  from  the  north 
coast,  from  Satsuma,  or  from  Tosa.  Thus  there  seems  to 
have  been  no  fixed  rule  for  the  formation  of  htimi.  It  would 
seem  that  each  group  termed  kutui  did  have  a  certain 
coherence  and  independence  of  its  own,  while  in  larger 
questions  of  policy  it  was  under  the  control  of  the  highej 
body.  Another  obscure  point  is  the  relations  between  the 
brokers,  wholesalers,  and  retailers  of  ench  trade.  Still 
another  is  the  guild-relation,  if  any,  betweeu  the  houses 
respectively  importing  into  Osaka  from  the  interior, 
retailing  in  Osaka,  and  exporting  to  Yedo  the  goods  of  nny 
particular  line.  The  10  Immi  iibove  spoken  of  were  known 
as  the  **  Yedo-exporting  houses,"  and  they  appear  to  have 
had  a  different  organization  from  the  houses  who  dealt 
directly  with  the  producers  by  advancing  capital  and 
securing  their  product. 

Premising  these  difficulties  and  obscurities,  we  mny 
look  briefly  at  some  of  the  general  features  of  individual  ^ 
guilds.  The  organization  was  that  of  a  number  of 
shareholders  {kahushiki)  united  into  an  association  (kumi). 
There  were  managers  of  various  grades, — a  so-yyoji 
(general  director),  a  toshi-tjyoji  (director  for  the  year),  and  a 
tmki-ban  (inspector  for  the  month).  The  toshi-ffyoji  seems  to 
have  been  set  over  the  lowest  group  known  asAwm/;  the  so- 
f/yoji  probably  officiated  over  the  larger  kumi;  and  there  was 
sometimes  a  still  higher  officer,  the  o-fjijoji  (chief  director). 
The  number  of  shares  was  fixed  by  the  Government,  but 
could  apparently  be  increased  on  request  of  the  kumi. 
Each  shareholder  had  a  share-certificate  {kabufuday  kabii- 
chomeii).  The  numbers  of  shares  in  the  different  hmd 
differed  greatly,  as  has  been  said.  A  few  of  the  numbers 
are:^ 

Rice  (wholesale) 1,351 

Vegetables(       **        )    40 

1.  The  periods  of   most  of     these  are  not    known,    but   they 
most  have  been  before  the  end  of  the  last  century. 
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Vegetables  (brokers)  20 

Wax(       **       )  120 

Oil  (wholesale)    9 

Oil-lees  (       "       ) 278 

Drags    (        **        ) 278 

Books  60 

Pawnbrokers    618 

Balh-houses     2,004 

Money- cli  angers 52 

Wine    707 

Tlie  rules  of  the  guikl  [moshi-auaHe  jomoku^  nakama 
joho)  were  made  by  themselves,  and  were  entered  iu  a  large 
book,  iu  which  the  members  of  the  guild  set  their  seals.  A 
glance  at  the  rules  of  the  compmiy  of  salt  fish  and  dried 
sardine  wholesalers  will  give  an  idea  of  the  genural  features 
of  the  management. 

**  Instrument  of  Anyei,  X,  4  (May  1781). 

'*  The  regulations  recently  agreed  upon  between  the 
five  huni  of  salt-fish,  dried-fish,  and  dried  honito  will  of 
course  be  obeyed  by  this  himiai  (association).  But  we 
have  also  agreed  upon  the  following  articles  to  be  observed 
by  us  : 

"1.  No  member  of  this  kitmittl  may  employ  one  who 
has  come  from  employment  under  another  member  without 
learning  whether  he  was  faithful  to  his  former  employer  and 
left  him  rightly  or  not ;  for  this  purpose  inquiries  should  be 
made  of  the  former  employer  as  to  whether  there  is  any 
reason  why  the  person  should  not  be  employed ;  and  if 
there  is  he  must  be  rejected. 

**  2.  When  a  new  branch-house  is  founded  by  one  of 
the  wholesale  houses  belonging  to  this  kiimwiy  or  when  a 
clerk  after  serving  a  wholesale  house  several  years  and 
becoming  thoroughly  acquainted  with  the  business,  has  left 
his  employment  without  fault  on  his  part,  an  application 
from  such  an  employer  or  branch -house  for  a  share  in  the 
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guild  may  be  made  to  the  director  for  the  year,  and  if  a 
recommendation  is  brought  from  the  former  employer  or  the 
main-house,  the  share  may  after  careful  investigation  b& 
granted.    No  recommendation  of  any  other  sort  shall  suffice. 

**  8.  The  same  rule  shall  npply  to  clerks  engapted  for 
six  mouths  only,  if  they  have  served  for  several  years.  But 
in  no  case  shall  a  share  be  given  to  one  coming  from  another 
kumiai, 

''4.  When  any  shareholder  wishes  to  assign  his 
share  he  must  report  to  the  director  for  the  yeiir  and 
await  the  permission  of  the  guild.  This  obtained,  ho  must 
file  with  the  director  for  the  year  an  instrument  reciting 
thut  there  is  no  oue  who  has  any  right  to  oppose  the 
assignment.^  Private  assignments  will  not  be  valid  as  agninst 
the  kximiai, 

'*5.  When  an  investigation  has  been  made  as  to> 
the  person  who  desires  to  receive  the  share,  and  the- 
assignment  has  been  allowed  and  made,  the  assignee  must 
file  an  instrument  engaging  to  pay  without  fail  tho 
annual  thank-money  to  the  Government  and  to  obey 
the  rules  of  the  kumiai, 

"6.  If  any  member  of  any  of  the  guilds  defaults 
in  a  debt  owed  to  any  member  of  this  guild,  and  the 
latter  wishes  to  bring  suit  for  its  recovery,  he  must  first 
give  notice  to  all  the  members  of  the  guild,  and  those 
houses  who  also  have  credits  against  the  debtor  must 
consult  and  determine  whether  to  bring  suit  at  the  same 
time  or  to  wait.  In  such  cases  consideration  must  always- 
be  shown  for  the  interests  of  others. 

"7.  No  member  may  adopt  a  ronin  (master less  person) 
who  has  once  been  adopted  by  another  member  and  after- 
wards divorced,^  if  the  first  adopting  family  objects,  nor  may 


1.  That  is,  there  is  no  incumbrance  on  the  sbare.  2.  The  same 
word  (ri-yen )  is  used  for  the  divorce  of  a  wife  or  husband  and  th» 
sendiug  uwuy  of  au  adopted  child. 
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any   recommend  him  to  another.       The   violation  of  this 
rule  would   cause  dissension  among  us. 

''8.  All  regulatious  made  by  the  kumiai  at  a  general 
meetiug  shall  be  observed  by  each  member,  even  though 
he  was  prevented  by  business  from  attending  the  meeting. 

'*9.  All  members  must,  on  notice  from  the  director 
for  tlie  year,  atteud  the  meetings  of  the  kumiai  and  the 
joint-meetings  with  other  kumiai.  Absence  from  the 
meeting  is  no  excuse  for  not  obeying  its  decisions. 

*•  10.  The  office  of  director  for  the  year  shall  be  filled 
by  each  member  in  turn.  But  if  the  one  whose  turn  has 
arrived  is  ill  or  too  young  or  too  old,  the  director  for  the 
expiring  year  shnll  name  another  person  fur  the  office,  and, 
this  decision  shall  be  final.  The  person  acting  as  director 
must  conduct  himself  with  honesty,  carefulness,  and 
•diligence. 

Wo  have  all  agreed  as  above ;  any  one  violating 
these  rules  shall  be  treated  as  the  guild  shall  upon 
d(.'liberati(m  decide.  In  testimony  whereof  we 
liereimder  set  our  seals.*' 

The  entrance  of  a  new  member  or  the  assignment  of  an 
old  share  was  not  a  simple  matter  of  paying  the  money 
and  getting  the  certificate.  It  was  made  a  formal  occasion, 
and  there  were  certain  largesses  to  be  paid  (as  in  the 
<;ase  of  land -transfer  already  noted)  to  the  various  parties 
interested.  The  fees,  in  addition  to  tlie  price,  payable  by 
the  receiver  of  a  share  of  the  cotton  guild  during  the 
Bunkwa  peiiod  (1804-18)  were  : 

1.     Where  a  new  share  was  created  : 

To  the  guild,  as  entrance-fee 50  ryo^  gold, 

**     **  chief  clerk*    8  ryo,    *«   , 


1.  It  would  seem  that  this  transaction  was  looked  on  as  a  Rrant 
or  privilege  from  the  old  house  or  roaster ;  the  original  doenment 
mentions  merely  the  wife,  clerk,  etc.,  but  we  must  suppose  that  it 
was  those  of  the  head  of  the  family  or  house  just  left. 
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To  the  wife S  bit,    "    , 

"    "    son  2   *S    "    , 

"    •*    parents 2   *•  ,    **    , 

**    "    servants  ad.  lib.; 

besides  the  cost  of  the  new  seal,  of  a 
general  feast,  etc. 
2.     Where  a  share  was  assigned  to  another  member  : 

To  the  guild,  as  entnince-fee  80  ryo  gold 

"     *«   chief  clerk  1 3   "      ** 

**     **   parents 2  bit      ** 

«*     *•   wife  2  **       ** 

"     «<  son 2  **       ** 

etc.,  etc. 
8.     Where  the  assignee  was  a  relative  of  the  assignor  : 

To  the  guild 5   njo  gold, 

"     "   chief  clerk 2   hu       *•  , 

**     **    wife  2  r//^  silver. 


•«     **   son  1    '*        ** 


} 


Expense  of  the  feast 5    '^     gold. 

4.     Where  the  assignee  was  a  reliitive  of  another  member  : 

To  the  guild 20  rf/o  gold, 

"     "    chiefclerk 2    **       ** 


"     «»    wife   2  bu 


^l 


J 


*«     *«    son    1   •*       **   , 

and  tbe  expense  of  a  feast. 

Where  a  son  succeeded  to  the  family  headship,  a  fee 
of  one  or  two  ryo  was  paid  ;  and  a  change  of  name  or  of 
seal  or  of  residence  was  also  accompanied  by  the  payment 
of  a  fee. 

About  1840,  or  just  before  the  abolition  of  the  guilds 
(to  which  reference  will  be  made),  the  prices  of  the  shares 
of  some  of  the  guilds  ^  were  as  follows  : 


1.  Here  the  reference  seems  to  be  to  the  clerk,  etc.,  of  the  as- 
signer.    2.  In  Yedo. 
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Tvaile 
Salt-importing  (wholesalers) 
Salt  (brokers) 

Wine -importing  (wholesalers 
Rape- seed  oil     ( 
Paper  ( 

Dried  sardines  ( 
Earthenware  ( 
Salt  fish  ( 

Byes  ( 


No  of  Shares 


i\ 


<( 


(( 


(i 


<( 


(( 


n 


{ 


it 


( 


4 
21 
88 
21 
47 
15 
86 
84 
88 
87 

65 

20 

22 

275 

516 
800 


Price 
2000-4000  ryo. 

500 

i( 

<( 
i( 

800 

<c 

200 


100 


<i 


1000 


ii 


20-100 

200 

200-1 400 

501000 


Matting 

Iron  and  copper 

ware 
Wax 

Cotton  cloth  1 
Timber 
Stone 

Bath-houses 
Hairdressers 

Of  the  successive  prices  at  different  periods  the  only 
table  that  has  been  obtainable  is  one  for  the  fitda'sashi 
shiires, — the  rice-brokeis  who  bought  directly  from  the 
samurai.     These  were ; 

In  1788 500  r*/o, 

**   1789 great  depreciatiou  ou 

account  of  reorgani- 
zation uf  the  gaiid. 

1791 100  ryo, 

1800 150   **  , 

1810 500  **  , 

1817 570  **  , 

1840 1000  **  . 

Needless  to  say,  tbe  share- certificate,  representing  M 
it    did    a   combination    of    good-will    and    francliise»   was 


t( 


(( 


«< 


(( 


(( 


1.  Down  to  here  the  trades  were  included  in  the  *'  ten  guilds.' 
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frequently  ased  by  its  owner  for  raising  money  temporarily 
Here  is  a  document  of  pledge,  given  by  one  who  has  borrow- 
ed money  on  his  certificate  : 

*^  Instrument  of  Pledge  of  a  Share 

of  the  Salt-fish  Wholesalers. 

**  I,  the  undersigned,  have  borrowed  of  you ri/o  in 

silver,  and  ns  security  my  wholesaler's  share-certifioite  has 
been  handed  to  you.    I  shall  without  fail  repay  you  within  the 

next months  ;  but  if  I  am  unable  to  do  so  in  that  time^. 

I  shall  transfer  the  share -certificate  to  you,  after  reporting 
to   the   director   for   tlie   year.      For    future    testimony  I 

make  out   this   instrument,   on   the day   of  the 

month. 

A.  B. 
of  the  18-men  company, 
salt-fish  wholesalers. 

To    C.  D. 

I  have  examined  the  above  and  in  token  set  my  seal 
below. 

E.  F. 

director  for  the  year  of 
the  13-men  company, 
salt- fish    wholesalers." 

If  the  borrower  found  himself  unable  to  pay,  he  gave  to 
the  director  for  the  year  Hn  instrument  of  the  following 
tenor : 

**In  this  month  fjills  due  the  loan  from  C.  D.  for 
which  my  share  has  been  pledged,  but  as  I  cannot  pay,  my 
share  is  likely  to  pass  to  C.  D.  Will  the  laiml  be  kind  enough 
to  pay  for  me  and  get  back  the  share,  or  will  it  transfer 
the  share  to  him  ?  Do  as  you  think  best  after  hearing  the 
opinion  of  nil  the  members.  I  have  notified  you  because 
the  time  for  payment  is  nenr.  I  shall  have  no  objection 
to   interpose,   no   matler   to   whom  you  may  transfer  the 
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share;    and  I  certify  that  there  is  no  other  person   who 

has  Any  claim  to  the  shnre. 

A.  B. 

of  the  Id-meu  company. 
To 

the  Director  for  the  year 

of  the  18-meu  company." 

Ahout  the  middle  of  this  century  the  guilds  met  with 
A  sudden  disaster.  They  had  been  growing  more  and 
more  powerful  for  50  years,  and,  as  the  above  scries  of 
prices  indicates,  their  privileges  had  beeu  bringing  in 
profits  constantly  greater.  It  was  almost  impossible 
for  new  shops  to  be  opened,  and  prices  reached  an 
exorbitant  level.  The  guilds  had  resorted  to  the  world-old 
expedient  of  cornering  the  market,^  by  buying  up  the 
whole  of  a  product  and  selh'ng  it  when  the  price  had  risen 
to  suit  them.  The  people  complained  loudly  and  the 
Government  (the  moving  spirit  being  Mizuno,lord  of  Echizen, 
presiding  Councillor  of  State)  abolished  the  whole  system  of 
guilds  and  shares,  in  a  scries  of  proclamations  issued  between 
1841  and  1842,  two  of  which  lie  before  me.  The  prime 
objects  of  the  measure  were  to  secure  lower  prices 
and  freedom  of  industry,  and  the  most  radical  rales 
were  laid  down.  The  terms  k}(wi(it\  nahmna,  tnhja^  fuda^ 
nakatjaiy  etc.,  were  to  he  given  up ;  the  payment  of  yearly 
*^  thuuk -money  '*  and  of  all  other  guild-burdens  was 
Abolished ;  no  merchant  should  be  merely  a  wholesaler, 
but  all  should  also  sell  at  retail ;  wholesale  and  retail  prices 
should  be  the  same ;  there  was  to  be  no  buying  up  of  large 
quantities  and  holding  for  a  rise,  and  retail  selling  was 
in  no  case  to  be  stopped ;  and  finally  all  prices  were  to  be 
lowered  20  per  cent,  and  a  schedule  of  the  redaction 
be  posted  in  front  of  every  merchant's  shop  for  official 
inspection.    But  these  legislators  soon  found  that  the  evil  they 


1.  Shime  (squeeze,  8hut)-lrai  (buy),  shime-uri  (sell). 
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had  created  was  greater  than  the  evil  they  had  abolished. 
The  guilds  were  gone  and  their  rigid  control  of  trade 
was  gone;  but  with  this  had  disappeared  also  the  very 
foundation  of  trade, — commercial  confidence.  The  guilds 
hac'.  worked  to  build  up  their  own  interests,  but  they 
had  also,  in  so  doing,  served  the  interests  of  general 
prosperity  by  establishing  wholesome  rules  of  commercial 
honor,  by  creating  central  tribunals  enforcing  public 
commercial  opinion,  and  by  placing  each  and  every  branch 
of  trade  on  the  firm  footing  which  concerted  action  could 
not  fail  to  give.  When  this  framework  of  guilds  was 
withdrawn,  there  was  a  melting  away  of  the  commercinl 
structure.  Mutual  confidence  disappeared  ;  the  value  of  the 
shares  shrunk  to  nothing, — a  result  which  crippled  every 
possessor  and  destroyed  at  once  the  merchant  whose  honesty 
had  been  his  chief  capital.  It  was  no  longer  possible  to 
borrow  money  on  the  shares,  and  there  was  a  general 
contraction  of  business  on  all  sides,  which  nutui  ally  had  a 
disastrous  effect  on  the  producers  and  ultimately  on  prices. 
The  people  (for  the  step  seems  to  have  been  the  result  of 
popular  clamor )  found  that  after  all  they  had  not  been 
so  imfortunate  when  the  guilds  were  flourishing ;  and 
before  ten  years  had  passed  the  elders  of  Yedo  were  laying 
before  the  Government  a  petition  for  the  re-establishment 
of  the  old  order.  It  was  conceded  on  all  hands  that  the 
abolition -measure  had  been  a  failure;  and  in  April,  1851, 
the  guilds  were  re-established.  Not,  however,  with  all 
their  power  to  oppress  the  people ;  for  while  the  yearly  fees 
were  no  longer  required,  the  limitation  of  shares,  and  indeed 
the  share-certificates  themselves,  were  no  longer  allowed. 
The  guild-members  were  registered  at  the  town  oftice,  and 
their  ancient  regulations  were  restored  ;  but  all  new-comers 
were  to  be  freely  admitted  as  members,  unless  special 
exigencies,  approved  by  the  Government,  required  restric- 
tions. Thus  it  was  sought  to  retain  all  the  influence  for 
good  which  the  guilds  were  capable  of  exerting,   and  at  the 
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same  time  to  take  away  from  them  the  power  to  restrain 
hy  artificial  modes  the  natural  courses  of  trade.  The 
whole  operation  of  abolition  atid  restoration  is  one  which 
would  well  repay  the  further  study  of  the  economist. 


Such,  in  outline,  was  the  guild  system. ^  We  have 
seen  what  interconnection  there  was  between  the 
guilds  of  Osaka  and  Yedo  and  how  those  two  great 
centres  were  bound  together  in  commercial  relations. 
Some  explanation  is  now  necessary  of  the  methods  by 
which  this  connection  was  effected, — of  transportation, 
money,  banks,  and  negotiable  instruments.      And  first  of 


8. — Transport  at  itm . 

The  physical  conformation  of  the  country,  as  has  been 
xnoic  than  onco  pointed  out,  is  decidedly  unfavorable  in  natural 
facilities  for  transportation;  f*'r  the  chain  of  mountains 
which  divides  its  narrow  length  from  one  end  to  the 
other  not  only  makes  difficulties  for  the  passage  from 
one  coast  to  the  other  by  ronds,  but  also  prevents  the 
f()rmati(m  of  natural  water-wnvs.  liut  these  hind- 
ranees  nlone  do  not  account  for  tlie  backward  condition 
of  land- transportation  under  the  Tokugawas.  Nor  is 
it  enough  to  say,  as  many  have  said,  that  there  were  few 
good  roads ;  there  worj  enough  to  show  that  others 
would  have  been  forth(!oming  had  they  been  desired. 
Nor  yet  is  the  lack  of  h()rs<»s  a  sufficient  explanation ; 
for  the  cimdition  was  little  better  where  horses  were  best 
and     plentiful.      The     reasons    why    there    was    uothiug 


1.  It  has  been  impossible  to  learn  nnvthing  of  the  artisans, 
guilds ;  but  tliese  are  fortuuately  not  ^o  important  for  our  pretient 
purpose. 
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better  as  a  nsnal  means  of  land- trao sport  than  pack-horses, 
bearers,  and  a  few  bullock- wagons,  seem  to  be  the  same 
that  account  for  the  antiquated  junks  aud  the  tedious 
voyages  of  sea- transportation, — ^first,  a  disregard  for  the 
value  of  time,  and,  second,  a  lack  of  inventiveness.  No 
people  that  had  possessed  in  a  strong  degree  the  commer- 
cial energy  which  prizes  time  and  seeks  to  couquer  nature 
for  mercantile  uses  could  have  put  up  with  either  the 
junks  or  the  pack-horses  as  long  as  Japan  did.  TLere  was 
natural  material  in  abuudance,  aud  there  lacked  only  the 
puttiugof  thehaud  to  the  work.  No  doubt  the  repressive  inter- 
ference of  the  Government  contributed  greatly  both  to 
diminish  the  size  of  the  mercantile  marine,  aud  to  intimidate 
the  spirit  of  invention,  by  preventing  that  free  and  constant 
intercourse  with  foreign  nations  which  is  more  the  source 
of  general  progress  than  Europeans  usually  renlize.  There 
are  many  reasons  why  the  Tokugawa  Government  must 
stand  high  among  the  dynasties  of  the  world  ;  for  while 
£urope  was  engaged  in  persisteut,  if  intermittent,  mutuul 
slaughter,  the  Tokugawa  Shogunate  brought  a  nation  of 
20  millions  out  of  a  state  of  incessant  bloody  war  and 
maintained  an  effective  peace  for  250  years  among  scores 
of  petty  principalities  which  had  for  several  centuries 
known  nothing  but  dynastic  discord.  But  one  thing  we  can 
never  forgive  the  Tokugawa  Shogunate, — the  proclamations 
by  which  it  not  only  closed  the  country  to  foreigners,  but 
forbade  the  departure  abroad  of  its  own  subjects.  In  163G 
the  third  Shogun,  lyemitsu,  ordered  the  destruction  of  all 
ships  of  Western  build  and  restricted  the  Japanese  junks  to 
sizes  suitable  for  coasting  only,  and  by  this  measure  the 
nation  was  for  two  centuries  shut  out  from  one  of  the 
greatest  opportunities  for  commercial  progress. 

The  sea-ways,  however,  always  remained  the  chief 
paths  of  internal  commerce.  The  land-roads  were  used  by  the 
couriers  (%yho,  on  horse  or  on  foot,  were  in  general  use)  and 
by  the  packhorses  and  bearers,  whose  business  was  chiefly 
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tbe  transportation  to  aud  from  interior  towns.  The 
greater  popularity  of  sea-transport  was  of  coarse  doe  to 
its  cheiipness.  It  is  not  easy  to  find  the  figures  for  an  accurate 
estimate  of  the  difference  in  the  cost  of  the  two  modes, 
and  the  rates  clianged  from  time  to  time  ;  but  the  trip  between 
Osaka  and  Yedo  must  have  cost  at  least  twice,  aud  probably 
five  or  ten  times,  as  much  by  land  as  by  sea,  for  bulky 
staples  like  rice,  cloth,  etc.  The  consequence  was  that 
the  great  rice  traffic,  and  the  bulk  of  all  the  Osaka- Yedo 
trade,  sought  the  sea.  There  were  three  principal  rice- 
producing  districts  from  which  that  staple  was  exported 
to  other  parts  of  tlio  country, — the  provinces  of  Hynga  in 
Kyushu,  the  northwestern  provinces  of  Echizen,  Echigo, 
Kaga,  and  Noto,  and  the  notth-oastcrn  provinces  of  Osha 
and  Di^wa  (the  old  names  for  a  number  of  provinces  since 
carved  out  of  these).  From  the  first  two  the  export  was 
all  to  Osaka ;  from  the  last  to  Yedo.  The  port  of  the 
first  district  was  Kumamoto,  and  the  journey  to  Osaluk 
(going  around  north  of  K3'ushu  and  stopping  at  Shimono- 
seki)  in  favorable  weather  took  about  20  days, — a  distance  of 
loss  than  400  miles. ^  Niigata  was  the  main  port  of  the 
second  district,  and  the  voyage  to  Osaka  was  some  800 
miles  in  length.  The  custom  was  to  start  from  Niigata 
in  the  late  spring,  and,  sailing  around  by  the  south,  to 
reach  Osaka  in  tiie  summer  or  autumn,  the  time  being 
from  8  to  6  months.  Then  the  vessels  lay  up  in  Osaka 
during  the  winter  and  returned  iu  the  early  spring,  a  full 
year  being  the  allowance  for  the  entire  trip.  Both  the 
Kumamoto  and  the  Xiigata  vessels  called  at  Shimouoseki 
on  the  way,  and  continued  or  not  to  Osaka  according  as 
the  latest  rice  quotations  were  favorable  or  not.  The  port 
of  the  third  district  was   Seudai,   and  the  rice  from  this 


1.  These  figures  are  based  on  the  reports  of  H.  B.  M.*s  ConBuls 
on  internal  transportation,  in  the  Blue  Book  for  Japan,  1878, 
No.  2. 
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qaarier  went  to  Tokyo.  The  difficulty  and  expensivenesS' 
of  this  roate  of  200  miles  may  be  seen  from  the  difference 
of  rice-prices  in  Sendai  aud  Tokyo  in  the  seventies  of  this 
oentary :  rice  was  selling  at  5  yen  per  koku  in  Tokyo  and 
at  only  8^  tfsn  in  the  Sendai  region. 

Bat  the  route  of  greatest  importance  in  shipping  was 
that  between  Osaka  and  Yedo,  the  two  great  commercial 
centres, — a  distance  of  something  loss  than  400  miles. ^ 
This  did  not  begin  to  be  of  any  importance  until  the 
middle  of  the  17th  century ;  but  by  the  end  of  that  century 
it  had  practically  engrossed  the  whole  of  the  through 
freight  traffic  between  those  two  ports,  much  to  the 
dismay  of  the  Tokaido  towns,  which  strove  in  vain  to  have- 
sea-traffic  restricted.  The  chief  vessels  were  the 
hithigaki'buns  or  red-railed  ships,  so  called  from  the  red 
railiug  which  surrounded  the  deck,  and  the  taru-bttne 
or  cask-ships,  which  were  of  lighter  capacity  and  greater 
speed,  and  were  used  chiefly  for  wine-trausportation.  The 
larger  vessels  above  1000  koku^  capacity  were  divided  into 
8  classes,  according  to  speed,  aud  were  known  as  ''numbered 
ships  **  {ham-hnne).  In  the  11th  month  of  every  year 
there  was  a  race  from  Osaka  to  Yedo,  by  which  the 
class  of  the  vessel  for  the  ensuing  year  was  deter- 
mined. The  total  number  is  variously  stated,  but  about 
1810,  when  the  neglect  to  make  necessary  repairs 
had  caused  numerous  wrecks  and  the  freighters  had  lost 
the  (in  Japan)  vast  sum  of  nearly  400,000  ryo,  it  is  said 
that  the  number  of  ships  fell  to  88.  lu  the  present  century 
the  number  seems  to  have  reached  600.  The  management 
was  in  the  combined  hands  of  the  10  exporting  kumi  of 
Osaka,  the  10  importing  kumi  of  Yedo,  and  the  shipping 


1.  The  foUowiog  statements  are  founded  chiefly  on  records  of  the 
Town  Magistrate's  Office  and  in  particular  on  the  relation  of  an  old 
merchant  consulted  by  the  Magistrate  in  1829  as  to  the  customs  of 
the  trade.    2.  1  hoku^^  bushels = about  one-sizth  ton. 

T«l.  xz.  Sap.  VU  i.~ll. 
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guilds.     In  fact  the  origin  of  these  Yedo  kumi  is  ascribed  to 
the  disputes  which  constantly  arose    between    the    Osaka 
freighters   and    ship-owners  on  one  hand  and  the    Yedo 
importers  on  the  other ;   for  the  latter  had  always  acted  each 
for  himself,   there  being  no  central    organization   to    lay 
down  rules  of  average,  rebate,  aud  payment,  and  to  remedy 
this  the  Ten  Companies  of  Yedo  were  formed.     The  organi- 
zation as  thus  completed  seems  to  have  consisted  of  four  corps 
of  inspectors  at  each  end,  under  the  control  of  the   general 
directors  and  chief  director  of  the  Ten  Companies.     These  in- 
spectors or  **  black-stamp  holders'*   (koku-in  moto)  were  so 
called    from    the  branding-iron   {yaki-in)   which   was  the 
mark   of  their  office.     There  was  a  central  assembly-office 
for  freight- shipping  (niawashi-bune-kicaixha),  where  applica- 
tions were  made  for  the  registry  of  new  ships  and  for  the 
transfer  of  existing  ones.     The  settlement  of  all  this  was 
in  the   hands  of  the  inspectors,  who  gave  a  wooden  ticket 
bearing  their  brand  and  registered  the  speed,  sails,  capacity, 
etc.,  of  each  ship.     Every  ship-owner  had  to  pay  his  share 
towards   the   expenses   of  this   assembly-office.     Here  also 
was   kept  a   record   of  the   arrival   and  departure  of  each 
vessel  ;  for  notice  had  to  be   given   to  this  office  when  the 
ship  left  Osaka,   when   it   arrived   at   Yedo,   when  it  left 
again,  and  when   it  reached  Osaka.     This  assembly-office 
was,  in  short,   the  Lloyd's  of  Japanese   shipping.     When 
the  lading  of  a  ship  was  finished,  an  itemized  bill  of  lading 
(mokurokn,  okHn-jo)y  describing  separately  the  cargo  and  the 
ship's   stores,   was  made   out   and   was   countersealed   by 
an  inspector,  and  notice  (probably  with  a  copy  of  the  bill  of 
ladiug)  was  sent  to  the  consignee.     At   the  poi*t  of  Uraga 
(in  early  da3's,  at  Shimoda)  all  ships  must  touch  and  obtain 
from  the  Govcrnmeut  official  a  ticket  permitting  them  to  go 
on  up  to  Yedo.  On  arrival  at  Yedo  an  inspector  took  charge, 
examined  the   goods   and   estimated   the   injuries  received, 
if  any  ;  and,  this  completed,  the  freight  could  be  paid.     On 
the  upward  journey  (it  was  "  up  "  from  Yedo,  and  *'down" 
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from  Osaka)  a  second  ticket  was  taken  from  the  shipping 
office  at  Yedo  and  left  with  the  Government  officer  at  Uraga, 
with  the  ticket  originally  received  from  him ;  and  on  the 
next  journey  down  the  second  ticket  was  received  again  at 
Uraga  and  returned  to  the  office  at  Yedo.  The  settle- 
ment of  averages  and  of  all  other  claims  was  made 
at  the  assemhly-office  after  investigation  hy  the  guild 
officials. 

A  correspondent  in  the  Japan  Mail  a  number  of  years 
ago  declared  that  the  Japanese  in  the  old  days  knew  nothing 
of  marine  insurance.  On  the  contrary,  they  had  the  best 
kind  of  insurance, — the  mutual  system.  One  of  the  chief 
features  of  the  shipping  guild  and  its  combination  of  related 
knmi  was  the  provision  for  the  general  sharing  of  loss 
among  all  the  members  of  the  association.  When  a  ship  is 
lost,  it  was  said,  if  the  owner  alone  bears  the  loss,  his  whole 
estate  is  gone  and  his  family  ruined.  Hence,  as  such  a 
disaster  may  in  the  course  of  time  fall  to  the  lot  of  any  family, 
it  is  for  the  interest  of  each  and  all  to  unite  and  share  the 
risks.  Thus,  though  each  year  there  will  be  for  every  one 
a  small  expense,  yet  no  one  will  suffer  irretrievable  ruin. 
For  200  years  a  system  of  this  sort  prevailed  among  the 
ship-owners  and  freighters  of  Osaka  and  Yedo. 

We  may  also  rank  among  the  modes  of  transportation 
the  floating  of  timber  from  the  interior  to  Yedo  by  river 
and  sea.  For  Government  timber  there  was  a  regular 
system  for  this  purpose.  The  logs  were  measured  and 
numbered  when  they  reached  the  river  nearest  to  the  forest, 
and  there  they  were  launched  singly.  At  intervals  along 
the  smaller  streams  were  dams  ;  these  were  closed  until 
a  sufficient  head  of  water  had  accumulated,  aud  then  the 
opening  of  the  dam  let  loose  a  volume  of  water  large  enough 
to  carry  the  logs  down  to  the  next  one.  At  the  confluence 
of  the  main  river  another  inspection  took  place,  and  then 
the  logs  were  floated  down  to  a  similar  station  on  the  coast. 
A  circular   letter    [kai-jo)    was    sent   to   all   villages   along 
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tho  river,  directiug  them  to  assist  in  passing  the  timber 
along.  At  the  month  of  the  river  the  logs  were  made  into 
rafts  and  taken  around  to  Yedo. 


We  may  now  look  at  those  other  agencies  for  facilitat- 
ing commercial  intercourse, 


9.     Money,  Banks,  and  Commercial  Paper, 


The  chief  difficulties  that  arise  in  studying  the  money 
of  Old  Japan  are  connected  with  the  exchange  values  of 
different  coinages;  but  as  these  differed  constantly  and 
cannot  be  completely  understood  until  a  chronological  list 
of  values  has  been  compiled,  it  will  be  impossible  here  to 
do  more  than  note  tho  general  approximate  values. 

First  came  the  gold  coinage,  in  which  the  ryo  was  the 
chief  imit.  This  was  worth,  as  coined  in  Tempo  and  Ausei 
(1885-1860),  from  3 J  to  4  J  dollars  Mexican.  In 
the  last  century  it  was  worth  twice  as  much.  The  ryo 
was  divided  theoretically  into  4  hu,  and  the  bu  into  4  shu  ; 
but  the  actual  worth  of  these  divisions  did  not  always 
correspond  to  this.  In  the  Tempo  period  and  later,  for 
instance,  the  bit  was  worth  less  than  a  quarter  of  a  ryo.  The 
silver  coinage  was  of  two  standards.  First,  the  lower 
gold-units  were  used ;  that  is,  bn  and  shn  were  coined  in 
silver  as  well  as  in  gold.  Here  again  there  was  not  an 
exact  correspondence,  even  between  the  relative  values  of 
the  two  silver  coins.  For  iustance,  the  2-</ti(  piece  of 
1824-80  was  only  a  little  less  valuable  than  the  1  hu  pieoe 
of  1887-54.     Second,  the  ryo  was  divided  into  a  number 
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oiinomnie  (originally  a  weight-measure),  and  silver  payments 
were  usually  calculated  in  moviine.  The  only  coin,  however, 
actually  issued  in  that  denomination  seems  to  have  been  a 
5'momme  piece  in  1765-72.  The  number  of  momme  to  a 
ryo  was  at  first  50,  but  after  1765  (about)  it  was  made  60. 
Thus  15  momme  ought  to  equal  1  bu,,  and  d|  momme,  1 
shu.  Yet  in  one  passage  in  Part  III  the  above  2-Hhu 
piece  is  said  to  be  a  little  more  than  12  momme.  The 
copper  coinage  was  subject  to  changes  even  more  frequent ; 
but  except  for  the  money-changers  the  effect  of  these 
was  seldom  important,  because  of  the  comparatively  small 
value  of  each  coin.  The  general  term  for  the  small  money 
of  iron  or  copper  was  zenL  The  ryo  was  divided  into 
several  thousand  mon  of  zenL  Yet  it  is  hardly  correct 
to  say  that  it  was  **  divided  ;'*  the  two  coinages  seem  to  have 
&own  up  independently,  and  from  time  to  time  a  rate  of 
equivalence  was  determined  on.  The  hwan  or  string  of 
1,000  mon  had  its  origin  far  back  in  the  beginning  of 
feudalism,  when  each  land -owner  was  bound  to  send  a 
quota  of  armed  men  in  proportion  to  the  size  of  his  pos- 
sessions ;  the  unit  kwan  grew  out  of  these  military  services. 
Japanese  annalists  still  contradict  each  other  as  to  the 
true  origin  of  the  standard ;  but  at  any  rate  it 
was  very  widely  used,  and  in  the  rural  districts,  in  the 
Tokugawa  times,  where  a  gold  coin  was  the  mark  of  a 
rich  man,  the  kican  or  kwaminon  was  the  chief  standard  of 
reckoning.  The  rate  of  equivaleuce  for  the  i^yo  was  for 
a  long  time  nominally  4,000  mon ;  this  was  the  figure  at 
which  the  Tokugawa  Government  constantly  ordered  it 
to  be  taken.  But  there  were  various  issues  from  time  to 
time,  and  according  as  one  or  another  coin  predominated 
the  actual  value  fluctuated.  In  oue  passage  we  find  1 
momme  declared  to  be  equal  to  100  moHy  which  would  give 
6,000  mon  as  the  equivalent  of  1  ri/o,  A  special  rate  was 
sanctioned  for  coin  known  as  yeiraka  sen,  or,  briefly,  the 
yei, — the  origin  of  which  again  is  the  subject  of  much  con» 
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tradictiou.  It  probably  came  from  China ;  and  it  was  much 
preferred  to  the  ordinary  morij  which  was  known  as  akn-sen 
or  bita-sen  (bad  money).  The  ratio  of  this  and  the  yei-sen 
was  fixed  at  1  to  4,  and  thus  1,000  man  of  yei  were  equal  to 
1  ri/o.  In  certain  districts  this  was  the  ordinary  standard 
used.     Thus  we  have  the  normal  scale  : 

1  ryo  =  60  mom;;i^  =  1,000  ye/-mow  =  4,000  mon  ; 
Ibu  =15       **     =    250  "   "     =1,000   **    . 

In  addition  to  these  terms,  there  was  a  decimal  series 
of  bit,  rin,  and  mo  ^  (lOths,  lOOths,  lOOOths),  which  could 
be  applied  to  any  unit,  and  was  ordinarily  used  with  the 
momme  (silver)  and  the  mon  (zeni). 

As  a  practical  exercise  in  the  use  of  these  terms,  let  us 
take  an  extract  from  the  tax-account  of  a  village  iu  Koi 
kuni.  Each  family's  taxes  are  separately  reckoned,  with  the 
various  additions,  rebates,  and  payments.  The  following  is 
the  account  of  a  farmer  named  Tobei : 

*' Assessed  production:   16  A*oA*u,  8  to,  Ssho,  2  go,  4  shakufi 
Tax-rice:  5    "    ,  8  ",  9   **  ,  3  *S  0     •*     • 

Extra-rice  :»  2  *S  4   **  ,  8  ",  6     "     . 

Items  :  Yei  Money. 

a)  Extra-rice  175  mon,  9  bu, 

b)  Short-rate,*  1  kokii,  7  to, 

9.s/io,  8f/o 484    ",   8  *S 

c)  Long-rate,^  1  koku,  1  to, 

9  «/*o,  8  f/o,  8  shaku 1  hcan,  198    "  ,  8  "  ,  8  tin. 

1.  In  Japanese  the  stigma  of  worthlessness  is  **  not  worth  a 
mo"  2.  These  measures  are  from  a  decimal  series.  3.  Kuchi-mai  ;  the 
extra-rice  added  to  compensate  for  leakage.  Here  it  was  reckoned  in 
money.  4.  Slio-giri.  5.  Dai-giri.  In  this  section  of  the  ooantry  a 
portion  only  of  the  tax  was  paid  in  money,  the  process  of  oalcolation 
being  an  intricate  one.  The  books  say  that  one-third  shonld  be  in 
the  long-rate  and  one  third  in  the  short-rate  ;  but  here  the  rice  paid 
in  money  is  about  five-ninths  of  the  whole,  and  this  is  again 
divided  between  the  two  methods  iu  the  proportion  of  tliree-fifthi 
and  two- fifths. 
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Bemainder,  2  koku,  4  to,  8 
sho,3go.  OfthisTbalesi 
ore  paid  in  all,  with  7  sho 
of  extra-rice ;  ^  remain- 
der due,  8  sho,  8  ffo, 
worth  in  silver,  1  mom' 
we,  2  6m,  1  tin. 

d)  Advancesa 8    <*  ^  9  *< ,  3    a  ^ 

e)  Cost  of  seed   4    *'  ,  4  *S  8   "  • 

/)  Expense   due   for  break- 
water   589    "  ,  8  *^ 

Total   2  hvan,  856  mon,  1  bu,  9  riiu 

Of  this  amount  has  been  paid  : 

Gold,  2  hu : 

**     lryo,Sbu:^ 
Remainder,  in  t/«  money,  lOQ  mon,  1   bu,9rin' 

Equivalent,  in  silver,  to  4  momme,  4  hu,  8  rin. 

Also  due : 
g)  For  labor  on  public  works,  56    **  ,2  ",6    "♦ 

h)  For  advances  in  the  Dog  year  : 

Rice,  6  «Ao,  2  f/o ;  worth  2    "  ,  6  **  . 

Total,5  in  silver,  64    **  ,  6  **  ,  8   *«  • 

Of  this,  a  deduction  for 
wages  paid  to  public 
laborers  8    "  ,  5  '*  ,  5   "  , 

Total  due 61    **  ,  0  **  ,  8   "- 

all  of  which  has  been  paid.'* 

1.  Hyo ;  a  bale  was  3  tOy  5  sho ;  thus,  if  7  bales  were  paid, 
there  were  3  sho^  3  go  left  over,  to  be  carried  into  the  silver 
account.  2.  Kake-viai ;  an  obscure  term,  but  probably  analogous  to 
kuchi-maiy  supra.  3.  Bu-jiki ;  made  by  the  Government  the  year 
before  and  now  to  be  repaid.  4.  This  total  of  2  ryo^  1  &11,  made  2,25(V 
mon  of  yei  money,  leaving  the  remainder  stated.  5.  To  make  this 
total  the  previous  amount  of  1  momme,  2  &u,  1  rin,  due  on  the  rice- 
remainder  in  c,  must  be  added  in.  The  total,  however,  foots  up  4 
rin  only,  instead  of  8. 
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One  learns  from  this  thnt  at  the  time  of  the  above 
document  (1808)  1  momme  was  worth  about  24  nei-mon^  and 
40  momme  would  nearly  buy  1,000  mon  or  1  ryo.  This 
tax- account  will  illustrate  at  once  the  fluctuations  of  the 
currency  and  the  mode  in  which  the  people  employed 
the  different  coinages. 

There  was  also  more  or  less  paper  money  in  circulation. 
Paper  money  appears  to  have  been  known  previous  to  the 
Tokugawa  epoch,  but  was  not  used  in  any  considerable 
amounts.  The  Tokugawa  Government  itself  never  onee» 
during  its  long  regime,  put  into  circulation  a  Govern- 
ment issue ;  it  was  only  at  the  close  of  its  power,  in  1867 
(Keiwo,  III),  that  it  sanctioned  a  paper  money  for  the 
newlyopcned  port  of  Hyogo,  and  this  was  withdrawn 
almost  as  soon  as  it  was  authorized.  Issues  of  paper 
money  by  private  persons  were  of  course  made  in  the 
shape  of  bank- notes,  and  of  these  something  will  be  said 
later  ;  but  they  had  a  circulation  mainly  in  the  large  centres 
of  trade.  Throughout  the  interior  the  chief  paper-money 
was  that  put  forth  by  the  dahnun.  The  issue  was  kept 
strictly  under  the  control  of  the  Tokugawa  legislators,  and 
at  one  time  they  entirely  forbadd  further  issues.  The  issue 
of  these  *'  clan-notes  ''  (han-mtnu)  began  about  the  period 
Kambnn  (1661-78),  and  by  Genroku  (1688-1704)  had  grown 
to  a  large  amount.  In  1707  (Hoyei,  IV)  the  Goverument 
prohibited  the  further  issue  of  all  such  money,  in  terms 
which  seem  to  include  also  even  the  subsequent  circulation 
of  what  had  been  already  put  forth.  In  1730  (Kyoho,  XV) 
it  was  found  necessary  to  repeal  this  prohibition,  the 
object  being  to  bolster  up  the  price  of  rice,  llie  permissioa 
applied  to  gold,  silver  and  copper  bills  equally,  and  for  the 
daimyo  of  200,000  hoku  or  more  was  to  continue  for  25 
years,  but  for  those  of  smaller  estates  for  15  years  only. 
In  1755  (Horeki,  V)  the  license  was  restricted  to  silver  bills 
only.  Subsequent  legislation  merely  declared  the  policy  of 
refusing  to  graut  it  to  daimiates  other  than  those  already 
possessing  the  privilege. 
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These  silver  notes  were  of  many  denominations. 
In  Echizen,  for  instance  (where  the  earliest  issue  of  **  clan- 
notes  "  is  said  to  have  been  made),  the  denominations  were 
womme  100,  50,  10,  5,  8,  2,  and  1.  It  would  seem  that 
Doue  of  the  issues  were  in  name  irredeemable  ;  though  the 
actual  value  of  the  notes  wns  more  or  less  affected  by  the 
pecuniary  circumstances  of  the  fief.  Some  of  the  more 
opulent  dahnyo  estabhshed  at  Osaka  banks  for  the  re*, 
demption  {hiid-kayejo)  of  their  issues,  and  in  consequence 
their  noies  had  a  large  circulation  outside  their  own  fiefs. 
Various  artifices  were  resorted  to  for  inducing  the  nccept- 
auce  of  the  puper  money.  For  instance,  the  fief  of  Bizen 
ordered  that  for  100  iiwmme  of  silver  coin  101  momine  of 
notes  would  be  given,  while  for  102  monnue  of  notes  there 
would  be  given  only  100  monnne  of  silver.  It  will  easily  be 
understood  that,  from  the  scarcity  of  coined  money  in  Old 
Japan,  the  daimyo  in  many  cases  felt  themselves  forced 
to  increase  the  circulating  medium  by  issuing  paper-money. 
In  otber  cases  the  necessity  arose  to  defend  their  own 
fiefs  from  the  paper-money  of  adjacent  fiefs  by  following 
the  example  of  their  neighbors  and  thus  preventing  a  drain 
of  their  own  coin.  But  there  were  many  instances  in  which 
paper-money  was  resorted  to  merely  as  h  means  of  escape 
from  pecuniary  embarrassments  which  both  the  taxes  and 
the  official  money-lenders  were  powerless  to  relieve. 

At  the  close  of  the  Tokugawa  regime  there  were  28 
daimyo  and  8  hatamoto  whose  issues  of  paper-money 
were  extant.  The  total  number  of  notes  was  nearly 
411  million.  The  value  in  the  new  coinage  of  the  Meiji  era 
was  17^  millions  of  yen.  For  this  entire  amount  the  new 
Government  assumed  the  liability,  and  the  fief-notes  were 
taken  by  it  in  exchange  for  the  paper  of  the  new  era,  which 
has  since  (though  at  the  cost  of  much  suffering)  been 
placed  on  a  complete  equality  with  silver. 

The  term  applied  to  this  paper-money  was  generally 
satsu   (note,    piece)   or   kitte    (ticket),    these  words   being 
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used  in  combination  with  the  coin  represented, — ffin-satsu 
(silver),  kin-satsu  (gold),  zeni-satsu  (copper  and  iron), 
ffin-kitte,  zeni-kitte,  and  so  on.  Less  commonly  the  words 
hatjaki  (written  slip),  and  te<jata  (bill)  were  applied  to 
such  documents.  Kitte  nnd  teyata  were  also  applied  to 
certificates  represent! ug  deposits  (azukari)  of  merchandise 
or  promises  to  pay  in  merchandise.  The  kome-kitte  (rice- 
ticket)  was  the  most  important,  and  something  will  be  said  of 
it  in  connection  with  the  rice-exchanges,  under  the  head  of 
the  Rice  Trade.  These  certificates  represented  (among  other 
things)  the  hire  of  packhorses  nnd  carriers  {jimba'dachin 
a zukari-tet/ata),  the  deposit  of  manure  {koyashi  azukari'teffata)^ 
the  hire  (apparently)  of  umbrellas  {kasa-nihon  t^gata),  and 
so  ou.  Where  the  kitte  were  issued  by  wholesalers  in  a 
particular  trade,  they  were  known  as  kura  (warehoase)-a«N* 
kari-kitte.  The  commonest  of  these  was  the  sugar 
deposit- certificate  {mto  a zii kari-kitte).  It  recited  that  the 
price  had  been  received  and  promised  an  equivalent  amoimt 
of  sugar,  but,  if  the  bill  was  not  presented  within  a  certain 
period,  it  was  to  be  of  no  effect  and  void.  This  period  was 
8  years  and  8  months,  and,  as  no  storage  need  be 
paid,  the  merchandise  was  sometimes  not  called  for 
until  the  end  of  the  time.  Destruction  of  the  merchandise 
by  fire  or  flood  was  no  excuse  for  non-delivery,  and 
this  naturally  gave  the  certificates  an  element  of 
stability. 

We  come  now  to  the  subject  of  commercial  paper 
properly  so  called, — bills  of  exchange,  bank  notes,  cheeks^ 
aud  other  instruments  resting  ou  the  credit  of  individuals 
and  convertible  iuto  money.  But  all  these  commercial- 
expedients  were  intimately  connected  in  their  operation 
and  history  with  the  banking  system ;  and  of  the  banks,, 
with  their  predecessors  and  associates,  the  money-changers^, 
a  few  words  must  first  be  said. 

With   a  currency   as   complicated   and  changeable   as 
that  of  Old   Japan  the    money-changers  did    a    thriving 
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business.     In   Osaka  they  appear  to  have  been  organized 
into  a  guild  about  1660,   and  were  at  that     time  already 
very  numerous.     There  were   in  Yedo   alone  at  the  close 
of  the  last   century   648  money-changers,    associated   in   a 
guild  of  some   20  or  more  companies.     These  were  what 
had  been    formerly    known   as    *'  small-money-changers  ** 
{zeni-ryo-gaye-ya) ;   that   is,    they   made   it   their   business 
to  furnish  small  coin  to  any  who  had  minor   gold   or   silver 
coins  to  change.     Each   sat   in   a  little   shop  behind  the 
railing   peculiar   to   the   trade,  his   balance  stamped  on  the^ 
bottom  with  the  official  brand,   and  his   trade-sign   in   the 
shape  of  a  weight.     lu  the  beginning  the  exchange-shops 
had  all  been  situated  either  in  Suruga  ward,  in   the   Kanda 
district,  or  in   Chief  Exchange   ward,i  in   the  Nihonbashi 
district.     But  in  Japan,   as  in   Venice,   banking    was    at 
first  associated  with   money-changing ;    and  when   smaller 
exchange  shops  started  in  dififereut  quarters  of  the  city,  the 
larger  business  of  gold  aud  silver  exchange  and  of  banking' 
fell  into  the  hands  of  the  larger  houses,  of  whom  hereafter. 
Subsequently  the  banking  business  seems  to  have  engrossed 
these    **  chief    houses",     and    the     former    *' small-money 
changers "     took    up     also    the     business   of    gold      and 
silver     exchange.      The    thoroughfare     known    to-day    as 
Gima    (silver-shops)    was    one    of    their    chief   districts. 
In    1787     there     was    a    separation,     and   the    money- 
changers  proper  {ryo-yaye-ya)  were  placed   in  a    separate 
guild;  while  the  bankers  (though  still  known  generally    as 
hon-njoyaye-ya,      chief    exchange-houses)    also   formed   a 
guild  of  their  own. 

The  daily  market-price  was  determined  in  two 
Exchauges  (soha^  market), — one  for  c^,  the  other  for  gold  and 
silver.  The  zeni-soba  was  at  Old  Yokkaichi  ward  (just 
below  the   Yeitai   Bridge).      The    meeting   was     attended 


1.  Hon-ryo-gnye-eho, 
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by  some  20  representatives  of  the  companies  of  the  small 
money-changers,  and  by  representatives  of  the  hun'ryth 
gai/e-ya,  or  bankers.  It  was  apparently  held  in  the  open 
air  near  the  highway,  and  was  sapposed  to  of>en  at  8 
o'clock  in  the  evening.  When  the  inspector  {metsuke) 
stepped  forth  and  placed  his  lantern  in  position,  the 
bidding  began  ;  the  amounts  of  the  sales  and  the  prices  were 
entered  by  a  director  in  a  book,  by  the  light  of  the  lantern, 
and  the  ruling  price  was  then  reported  to  the  two  Town 
Magistrates'  Offices  and  the  town  elders  for  publication 
the  next  morning. 

The  Exchange  for  gold  and  silver  was  in  the  Chief 
Exchange  ward,  and  was  daily  attended  by  representatives 
of  the  bankers'  houses  and  the  ordinary  money-changers. 
Here  the  bnying  and  selling  went  on,  and  at  the  close  of  the 
day's  session  the  director  reported  the  ruling  prices  and 
the  amounts  bought  and  sold  to  the  bankers,  who  in  ttini 
notified  the  Finance  Magistracy,  the  Palace,  nnd  a  few  other 
important  offices  ;  a  note  being  made  in  the  same  report  of 
the  zenl  prices  of  the  previous  evening.  One  of  the  mles 
of  this  Exchange  was  that  Kides  of  less  than  1,000  rifn  cookl 
be  in  lots  of  400  ri/o  or  800  n/a  only ;  no  intermediate 
amoimts  were  sold. 

We  come  now  to  the  business  of  those  houses  which 
have  been  termed  **  bankers."  Another  common  name 
for  these  houses  (beside  /io;i-r//o-//a//^-i/a,  chief  exchange- 
houses) — was  knicase-kintn,  Kavase,  meaning  literally 
'^make  exchange,'*  conveyed  in  this  connection  the  idea  in 
our  '*  bill  of  exchange  *', — that  is,  not  the  mere  exchange  of 
one  coinage  for  another,  but  the  transport  of  money  from 
one  place  to  auother  or  a  process  equivalent  to  it.  This 
epithet  will  indicate  at  once  the  origin  of  these  honses  and 
their  chief  business.  There  are  various  stories  as  to  the 
first  house  to  enter  the  business ;  but  by  all  accounts  it 
would  seem  that  the  first  instauces  of  sending  Government 
money  from  Osaka  to  Yedo  by  bill  occurred  about  the  period 
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Genrokn  (1688-1704),  and  that  the  bnsiness  was  under* 
taken  about  the  same  time  by  a  company  of  money-changers^ 
known  as  the  Ten  Men  Company  and  by  the  Mitsui  House 
already  described.  But  there  had  been  private  transactions- 
of  exchange  by  bill  at  a  much  earlier  period.  Wlien  the  guild 
of  money-changers  was  established  about  1660  in  Osaka,  the 
various  sorts  of  commercial  paper  were  already  well  known, 
and  10  of  the  chief  bouses  were  authorized  to  issue  what 
presumably  were  equivalent  to  bank-notes.  But  before  the 
Tokngawa  period  there  had  been  a  species  of  bill  of  exchange 
known  as  kaye-sen  (return  or  exchange  of  money),  as 
abundant  records  testify ;  and  there  is  even  an  enactment 
of  the  early  part  of  the  Kamakura  dynasty  (1297 ;  Yeinin,  V) 
forbidding  interest  to  be  allowed  on  sums  due  ou  bills  of 
exchange.  These,  however,  are  records  brought  to  light  by 
antiquarians,  and  the  thread  of  succession  was  perhaps 
broken  by  the  wars  of  the  16th  centuiy,  for  in  the  Osaka 
traditions  the  name  associated  with  the  foundation  of  the 
banking  bnsiness  and  the  development  of  the  system  of 
negotiable  instruments  is  that  of  Tenuojiya  Gohei,  the  head 
of  a  famous  exchange-house  of  (probably)  the  early  17th 
century. 

Moreover,  even  before  the  Government  enterprise  of 
Genroku  (1688-1708),  it]  seems  that  private  moneys 
were  being  transferred  by  bills  between  Osaka  aud 
Yedo  as  early  as  Genua  (1615-1624).  It  is  easy  to  see 
how  the  money-changers  had  discovered  the  expedient. 
The  Mitsui  house  accomplished  the  transaction  by  buying 
cloth  through  its  branch  in  Kyoto,  sending  it  to  Yedo,  and 
selling  it  through  its  branch  in  that  city.  As  the  sea-transport, 
then  coming  in  favor,  was  much  cheaper  than  the  old  mode  of 
pack-horses  and  couriers,  the  Mitsui  House  could  easily 
serve  the  Government  cheaply  and  yet  make  a  profit.  The 
period  required  by  the  Mitsui  house  seems  to  have  been 
150  days,  and  by  the  money-changers,  60  or  90  days*. 
Merchants  so  trusted  by  the  Government  were  known  as  ka^- 
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wase-kata-yotashi  (suppliers  of  exchange),  and  were  required 
to  deposit  money,  title-deeds,  or  other  good  security  with 
the  Government.  As  commerce  increased,  the  same  methods 
•came  into  general  use  among  all  classes  of  merchants,  and 
the  whole  trade  between  Osaka  and  Yedo  was  settled  hy 
bills  of  exchange.  Some  of  the  features  of  the  bill  system 
will  now  be  noted. ^ 

The  '*  chief  exchange-houses,"  or  banks,  were  in  Yedo 
(some  25  years  ago)  145  in  number.  Among  these  there  was  a 
combination  of  the  richest,  known  as  the  Ten  Men  Exchange- 
Company,  the  successors  of  the  Ten  Men  Company  above 
mentioned ;  the  real  number  of  houses  in  it,  however,  was 
13.  These  with  a  few  others,  w^ere  known  as  the  *' parent- 
houses'';  for  each  one  was  the  headquarters  of  the 
transactions  of  a  number  of  the  smaller  bankers. 
The  latter  drew  drafts  on  their  respective  parent- houses,  and 
in  other  ways  made  use  of  them  just  as  country  banks  in 
the  United  States  use  special  metropolitan  banks.  The 
commercial  paper  was  chiefly  bills  of  exchange,  checks, 
and  bank  notes.  Ordinary  promissory  notes  were 
used,  but  apparently  not  as  freely  ns  other  forms. 
The  check  system  was  in  its  elements  much  like  onr 
own  Western  one.  Where  two  merchants,  A  and  B, 
both  dealt  with  the  same  bank  X,  and  A  owed  B,  A  drew 
a  check  on  X,  and  paid  it  to  B.  Where  A*s  bank  was 
X  and  B*s  wjis  Y,  A  drew  on  X,  as  before,  and  paid  it  to  B; 
B  deposited  it  with  Y,  and  Y  settled  with  X  in  the  course 
of  business, — that  is,  if  X  aud  Y  had  mutual  arrangements 
to  honor  each  other's  checks,  as  nil  the  Yedo  bankers  had. 
But  if  X  and  Y  did  not  have  mutual  accounts,  it  seems 


1.  The  following  statements  arc  founded  chiefly  ou  a  report  made 
about  1881  to  the  Finance  Department  at  the  instance  of  Mr.  Eaneko, 
when  the  draft  of  a  law  upon  Commercial  Paper  was  under  considera- 
tion ;  and  in  part  also  upon  the  report  of  the  Department  of  Agrieul- 
ture  aud  Commerce,  "  Shogyo  Kxcanrei"  already  mentioned  on  p.  126. 
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that  X  would  send  the  check  to  have  it  accepted  hy  Y,  and,  on 
receiving  it  again,  would  forward  it  to  Z,  his  own  banker, 
and  Z  would  probably  have  a  mutual  account  with  Y.  The 
form  of  the  check  was  as  follows : 

*^  Memorandum. 

Silver, hcamme  ^ 

to  be  paid  to  Mr. 

year, month, day 

House. 

To  Mr. 


of  the House." 

This  instrument  was  known  as  furi  {drQ.w)-dashi  (send)- 
tegata.  The  last  transaction  above  would  usually  occur  where 
the  banks  Y  and  X  were  minor  ones  and  the  bank  Z  was  a 
*'  parent-house.*'  Thus,  when  bankXreceived  from  a  merchant 
a  check  on  bank  Y  in  the  same  town,  he  would  take  the  check 
there  for  acceptance  (and,  in  accepting,  Y  would  renew  the 
'^  address,"  as  it  was  called,  to  Z,  much  in  the  wny  that 
we  indorse),  and  then  send  it  to  the  ^*pareut-house  "  Z  ;  or, 
making  quicker  work,  X  might  send  directly  to  Z,  its  **  parent- 
house,"  though  Y  had  no  dealings  with  it,  and  Z  would  see  to 
the  further  settlement.  Where  a  bank  X  received  a  check  on 
bank  Y  and  had  no  mutual  accounts  with  it,  X  might,  if  Y  was 
in  the  same  town,  send  the  check  over  directly  and  have 
it  cashed.  Y  would  do  this,  if  the  check  was  correct  on 
its  face,  without  examining  the  state  of  its  depositor's 
account.  But  in  case  of  an  unauthorized  over-draft 
(which,  it  is  said,  happened  rarely,  as  the  standard  of 
commercial  honor  was  high),  or  of  any  other  defect  in 
the  draft,  Y  might  return  the  bill  to  X  before  12  o'clock 
noon  of  the  same  day,  and  X  was  bound  to  return  the 
money.  At  12  o'clock  the  business  of  the  bankers  closed 
(ordinary  money-changers  were  open  till  4),  and  it  is  said 


1.  A  measure  of  weight. 
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that  once  a  day  only  were  bills  exchanged, — ^whioh  probably 
refers  to  a  transaction  similar  to  tbat  performed  at  onr 
«learing-hoases.^  A  bank  offered  a  donbtfril  check  or  bill 
might  protect  itself  from  harm  by  obtaining  the  certification 
{hiki-awase,  guaranty)  of  the  drawee  bank.  A  book  (called 
the  "guarauty-book,"  hiki-awase-cho)  was  taken,  with 
the  check,  to  the  drawee  bank,  and  the  latter  signed  in 
the  book.  The  draft  was  then  said  to  be  ''  guaranteed," 
and  the  signer  was  responsible  for  its  payment.  If 
the  signature  was  refused,  the  draft  was  returned  to 
the  person  offering  it.  The  form  of  guaranty  was 
follows : 

*•  Memorandum, 

Silver, hxcamme 

drawn  by  2 


» 


We  guarantee  the  above, 
-month, day, 


-House.'*' 


Payment  by  check  seems  to  have  been  regarded 
absolute,  uot  conditional,  so  far  as  the  solvency  of  the  bank 
was  concerned,  and  the  holder  bore  the  loss  in  case  of  the 
bank's  failure.  But  where  the  bank  dishonored  the  check 
for  lack  of  funds  or  a  like  reason,  the  holder  had  recourse 
against  his  transferor.  It  would  seem  also  that  where 
the  holder  neglected  for  an  unreasonable  time  to  present  the 
check,  the  drawer  was  not  responsible  for  subsequent  lack 
of  funds. 


1.  This  process  of  balancing  up  the  acconnts  was  managed  by 
the  houses  drawing  on  each  other  every  day  a  peculiar  check  known 
ta  furi-sashigami  (draw- order),  which  appears  to  have  answered  the 
purpose  of  our  clearing-house  checks.  2.  In-moto  (signer).  8.  Thit 
appears  to  correspond  to  our  Western  process  of  certifying  chaoks. 
It  may  perhaps  have  included  the  general  process  of  an  aeoeptanoe 
of  a  bill ;  but  this  is  doubtful. 
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A  peculiar  form  of  check  was  known  as  o-tegata^ 
and  was  employed  only  to  facilitate  the  settlement  of  accounts 
at  the  half-yearly  settling  times  (7th  and  12th  months).  Where 
A  owed  B  hat  at  the  end  of  the  season  could  not  pay 
cash,  though  various  moneys  were  due  him  from  X  and 
others,  he  drew  a  provisional  check  on  his  hank  and 
paid  it  over  to  B.  This  check  was  payahle  on  the  2nd  of  the 
next  month.  By  the  81st  or  the  1st  A  would  have  collected 
all  tbat  was  dae  him,  and  hy  the  2nd  he  mnst  have  paid  it  in 
to  his  hank.  Meanwhile  B  placed  tiie  check  with  his 
own  hank,  and  on  the  8rd  the  two  (or  more)  hanks  met 
and  wrote  off  the  balances.  If  A  had  not  provided  funds, 
his  check  was  thrown  out  and  returned  to  B 
who  must  then  recover  from  A  in  the  best  way  he 
could. 

Of  course  where  a  bill  was  transmitted,  in  the  course 
of  negotiation,  by  one  house  to  another,  each  transferor  must 
indorse  it.  The  indorsement  consisted  in  an  abbreviation 
{kO'in,  short  name)  of  the  house-name,  similar  to  our 
initials,^  and  was  absolutely  essential  to  the  negotiability  of 
the  instrument.  Unless  a  proper  chain  of  indorsements 
appeared,  the  drawee  would  not  pay. 

It  does  not  appear  that  blank  indorsements  were  used, 
01  that  ordinary  promissory  notes  to  bearer  were  in  vogue. 
But  there  was  an  instrument  which  was  equivalent  to  our 
regular  bank-note,  payable  to  bearer.  This  was  the  azuka- 
ri'tegata  (deposit-note).  Where  a  man  had  no  bank  deposit 
and  received  a  hill  on  some  bank,  he  went  there  and 
presented  it,  and  got  in  exchange  a  document  or  documeuts 
in  the  following  form  : 


1.  It  should  be  added  that  the  drafts  of  the  "  parent-houses  " 
on  each  other  (fnrl-sashi garni)  were  drawn  by  certain  chief  clerks 
known  as  the  •'  bill-signers  "  (tegata'nanwyenin)^  who  used  merely 
the  short-name  of  the  house  and  added  their  own  to  it ;  thus 
•'  Ichisuke,  of  M.";    »•  To  Nisuke,  of  Ten." 

¥•1.  XX.  Sap.  Pt.  I.— lil. 
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"  Memarandum. 

Silver,  [or  gold] kwamme  [or  ryo\  • 

We  promise  to  pay  the  above  amount  in  silver 
[or  gold]  in  exchange  for  this  document. 

— year, — month , — day, 

House. " 

This  '*  deposit-note  "  was  passed  along  from  hand  to 
hand,  apparently  without  indorsement,  and  the  risk  of  the 
bank's  insolvency  fell  entirely  on  the  holder  of  the  note- 
These  notes  were  very  popular,  and  are  said  to  have 
circulated  as  freely  as  coin.  They  were  found  even 
in  the  interior  districts  (issuing,  of  course,  from  a 
Yedo  or  Osaka  bank),  and  the  traveler  on  the  Tokai- 
do  stuffed  his  wallet  with  them  as  we  do  with  oar 
modern  bank-notes.  The  question  of  over-issue  seems 
to  have  been  left  entirely  in  the  hands  of  the  guilds 
and  the  members  would  not  allow  any  house  to  continue 
business  after  it  had  proved  itself  incapable  of  redeeming 
its  notes.  It  is  diiRcult  to  learn  what  the  exact  machinery  was 
by  which  the  issue  was  regulated  ;  but  the  amount  seems 
to  have  been  fixed  by  mutual  agreement.  Where  a  run  on  the 
bank  made  it  necessary  to  furnish  a  large  supply  of  coin,  the 
allied  houses  were  appealed  to,  and  finally  even  the 
'*  parent-house ''  might  have  to  lend  assistance.  What- 
ever the  regulations  were  as  to  over- issue,  it  is  certain 
that  the  amount  of  so-called  ku-ken  (empty  bills),  or  notes 
not  issued  against  cash,  was  large.  Early  in  the  Me^i 
period  there  were  large  failures  among  the  banks,  owing 
to  a  lack  of  coin  which  came  about  through  changes  in  the 
currency,  aud  the  holders  of  these  notes  were  unable  to 
obtain  payment.  It  is  said  only  those  banks  that  had  made 
little  or  no  ovor-issue  were  able  to  survive ;  though  one 
bank  is  noted  as  remaining  whose  issue  had  been  at  the 
rate  of  6  ryo  of  notes  to  1  ryo  of  cash. 
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The  deposits  of  castomers  were,  of  coarse,  the  basis  of 
the  banks*  transactions.  The  depositor  took  with  him 
the  bill  or  the  cash  to  be  deposited,  and  the  amount  of  the 
deposit  {nyu-kirif  money  pnt  in)  was  entered  in  his  pass- 
book (kaijoi'Cfu)),  If  the  pass-book  was  not  brought,  a 
temporary  receipt  of  the  following  form  was  given  him : 

'*  Memorandum. 

Silver, kivamme. 

Received  the  above  amount,  this  receipt  to  be 
void  when  entry  is  made  in  the  pass-book. 

House. 

To  Mr. 

of House." 

The  deposits,  however,  were  never  placed  to  the 
customers*  credit  until  the  next  day  after  their  receipt. 
The  banks  paid  no  interest  on  these  deposits  on  current 
account,  and  they  charged  interest  on  over-drafts. 

Ordinary  promissory  notes,  as  has  been  said,  seem  not 
to  have  been  as  much  in  use  as  the  otiier  forms  oi 
commercial  paper.  They  were  employed,  however,  and  it 
is  a  carious  coiucidence  that  the  term  applied  to  them  was 
one  which  is  rendered  exactly  by  **  promissory  note," — 
yaktisokii'tetjata.  This  instrument  was  used,  as  we  use  it, 
to  evidence  a  debt  and  at  the  same  time  postpone  its 
payment  until  a  certain  date.  In  Osaka  the  note  usually 
promised  payment  at  the  end  of  the  current  month ;  and  there 
were  two  kinds, — one  in  form  a  promise  by  the  debtor,  like  our 
own  instrument,  the  other  in  form  an  order  upon  the  bank 
to  pay  at  the  time  named.  These  yakmohi-tetjata  appear 
to  have  passed  from  hand  to  band  like  other  commercial 
paper.  In  some  of  the  centres  of  production  in  the  interior 
they  were  the  ordinary  instruments  of  credit.  Thus  the 
silk-brokers  in  Ashikaga  (in  the  present  Tochigi  ken)  would 
make  out  promissory  notes  and  give  them  in  payment  to  the 
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cloth-seller.     The  latter  passed  them  on  to  the  spinners 
and  dyers,  and  thus  the  whole  process  of  production,  mnna- 
{acture,    and    distribution    rested    firmly    on   a  basis    of' 
commercial  paper.     In  recent  times  these  notes  have  been 
made  payable  at  5,  6,  20,  or  80  days,  and  have  included 
interest  for  that  period,  but  in  former  days  they  appear  to* 
have  been  payable  on  demand.     Thoy  were  known  as  "siik- 
purchasc     notes  '*  (h'inu'h'ai'fmfn)y    nnd     were    made  of  a 
special   sort  of  paper  peculiar  to  the  region,  folded  eight 
times,  inscribed  in  large  characters,  and  bearing  the  fuU. 
name  of  the  maker  and  the  short-name  of  the  payee. 

One  of  the  notable  conditions  having  great  a 
influence  on  the  conduct  of  trade  was  the  equilibriom 
which  the  facts  of  national  life  brought  about  between  the 
nmtual  indebtedness  of  Osaka  and  Yedo,  the  chief  centres 
of  commerce.  On  the  one  hand,  as  has  been  explained,. 
Osaka  wixs  the  great  stronghold  of  the  wholesalers  dealing 
directly  with  the  pro<lucers,  and  Yedo  annually  came 
into  debt  to  an  enormous  sum  for  the  supplies  of  all  sorts 
sent  down  from  Osaka  fur  distribution.  On  the  other 
hand,  the  gi-eat  ihumijo  of  the  Centre,  West,  South-Westi 
and  Northwest  sent  all  their  tax-rice  for  sale  to  Osakai 
the  centre  of  the  rice-market  as  of  almost  every  other; 
but  these  same  ihtiniijn  every  other  year  took  up  their 
residence  (as  required  by  law)  in  Yedo,  with  a  multitude  of" 
attendants,  and  even  during  their  absence  there  were, 
for  many  of  them,  three  vast  mansions  and  a  large  retinae - 
to  be  kept  up  in  Yedo ;  so  that  the  sums  due  to  them  for 
the  millions  of  koku  of  rice  which  they  had  sold  in  Osaka 
were  in  large  part  to  be  paid  to  them  in  Yedo.  Thus, 
with  the  Yedo  merchants  owing  Osaka,  and  with  Osaka 
owing  the  Yedo  daimyoj  the  accounts  could  be  settled 
almost  completely  by  bills  of  exchange.  When  an  Osaka 
merchant  drew  on  his  Yedo  debtor,  he  got  his  bill  discounted 
for  cash,  as  we  should  do ;  such  a  biU  was  known  as  uliita* 
kaivaae  (immediate -payment),  or  ukl  (float  lightly,   change 
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<imtk\y)'katra8e.  The  days  ending  in  2,  5,  and  8  were 
set  apart  ^  in  the  Exchange  for  the  sale  of  what  might  be 
■called  ''foreign  bills,"  that  is,  drawn  by  either  Osaka 
or  Yedo  on  the  other.  Gold  to  be  sent  from  Osaka  to 
Yedo  was  called  '*  down  gold.*'  The  form  of  this  bill 
^iven  by  a  bank  was  as  follows : 

**Bill  for  cash  received. 

Gold, ryo  received. 

We  have  received  the  above    amount    of    down 
gold ;    you  will  pay  the  equivalent  amount  at 

Yedo  to  Mr. ,  on month, day, 

without    fail.     In     witness    whereof  we  have 
given  this  bill  of  exchange. 

House. 

year, month, day. 


To House. '  * 

The  employment  of  a  system  of  commercial  paper  so 
varied  and  so  extensive  as  that  which  has  been  described, 
indicates  the  extent  to  which  credit  entered  into  the 
•commercial  operations  of  the  times,  and  the  degree  of 
mercantile  confidence  that  must  have  prevailed.  Probably 
one  of  the  reasons  for  the  solidity  of  the  mercantile  credit 
system  was  the  special  protection  given  by  law  to  commercial 
paper.  A  claim  founded  on  such  an  instrument  was  given  a 
"  summary  action  "  {rhu-batsn-saiban)  ;2  in  two  respects  this 
■action  possessed  special  advantages, — it  was  tried  at  an  early 
date,  without  waiting  for  the  regular  Court-days,  and 
the  judgment  gave  the  creditor  a  right  of  priority  {mki'dori- 
tohu-kmi)  in  the  distribution  of  the  debtor's  estate.  Moreover, 
the  procedure  for  the  enforcement  of  judgment  was 
somewhat  stricter  and  more  summary. 


1.  A  very  couimou  metbod  in  Japan  of  fixing  regular  periods ; 
ibias,  the  above  days  in  each  month  would  be  2,  5,  8,  12,  15, 18,  22, 
»,  28.     2.  Or  naka-nitki ;  picked  out  of  the  middle  (of  the  list  of 
kses),  i.e.  summary. 


J 
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We  may  now,  in  the  light  of  the  foregoing  explaaa- 
tions,  look  briefly  at  the  processes  involved  in  that  chief 
of  all  mercantile  activities  in  Old  Japan,  the 


10.    Bice  Trade,  i 


If  we  begin  at  the  beginning,  taking  the  rice  when  it 
reached  the  local  storehouses,  and  following  it  to  the  retail 
shops,  we  may  distinguish  three  stages  in  the  distribution, 
each  having  its  peculiar  methods  and  customs ; — ^the 
transport  of  the  rice  to  the  metropolis,  its  apportionment 
(if  tax-rice)  amoug  the  retainers,  and  its  purchase  and 
sale  by  brokers  and  wholesalers. 

The  bulk  of  the  export  rice  was  tax-rice.  Where 
private  rice  was  shipped,  the  vessels  were  generally  owned 
by  rich  rice-merchants.  The  merchant  usually  loaded 
the  vessel  to  four-fifths  of  its  capacity,  and  left  the  re- 
mainder for  miscellaneous  cargo  procured  by  the  captatiu 
The  freight  charges  on  the  latter  constituted  the  remu- 
neration for  the  captain,  out  of  which  the  crew  were  paid. 
The  captain  shared  the  risk  with  the  owner  to  the  extent  of 
his  interest  in  the  freight.  The  tax-rice  in  the  Shogonate 
dominions  was  usually  transported  by  contractors  {ukeoi' 
nin),  who  bid  {raku-satstt)  for  the  transportation  of  rioe 
from  an  entire  province.  The  contractor  deposited  seenrity 
money  (some  60  ryo  for  every  10,000  koku)^  and  hired 
private  vessels  (which  might  be  owned  by  a  merchant  or 
by  the  captain),   subject  to  the  Goverument's  regulations. 


1.  The  cuBtoms  differed  in  different  regions.     Attention  wiQ 
here   be   given   chiefly    to    those    prevailing   in    the     Shoganat#. 
dominions.  \ 


I 
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When  the  tax-rice  in  a  certain  quarter  was  almost  ready 
for  delivery,  notice  was  given  hy  the  proper  official 
to  the  freighting- contractor,  who  made  a  tender  specifying 
the  vessel,  owner  (whether  captain  or  another)^ 
captain  {oki-sen^lo  or  seiulo),  capacity,  year  of  building, 
equipment,  and  number  of  crew.  If  this  tender  was 
satisfactory,  it  was  accepted.  If  for  some  reason  no  vessel 
could  be  got  in  this  way,  search  was  made  in  other  quarters, 
and  sometimes  the  daikwnn  of  the  region  where  the  rice  was 
made  the  selection.  After  selection  the  official  *'  black-brand  " 
was  nailed  to  the  ship, — a  small  square  block  with  an  official 
brand.  The  place  of  loading  was  then  assigned,  or  perhaps 
the  vessel  sailed  to  a  given  port  to  receive  orders  from  ait 
official  as  to  her  destination. 

Meanwhile  the  rice  was  being  prepared  for  trans- 
portation under  the  cUiikwan's  supervision.  The  farmers 
themselves  packed  the  rice,  each  bale  furnished  with  an 
inside  and  outside  tag  bearing  the  payor's  name  and  address^ 
and  placed  them  in  the  village  storehouse.  When  all  was 
collected  the  farmers  transported  it  again  to  the  central 
official  warehouse,  where  official  inspection  was  made.  From 
there  to  the  shipping  port  the  risk  was  the  Government's, 
while  the  farmers,  as  a  labor  service,  eflfected  the 
transportation;  but  if  the  distance  exceeded  5  ri  they 
received  payment.  This  operation  of  getting  the  rice 
from  the  field  to  the  port  furnished  fully  one-half  of 
the  causes  for  petition  and  complaint  by  the  people  to 
the  daikwan,  and  was  a  subject  of  inexhaustible  interest 
and  endless  adjustment  in  the  hfe  of  the  rural  com- 
munity. 

The  ship  was  not  allowed  to  take  on  any  other  freight 
than  the  tax-rice  and  the  provisions ;  and  it  wa^  even 
required  that,  if  a  gale  arose  and  some  of  the  cargo  had 
to  be  jettisoned,  the  provision-rice  should  go  first.  The 
object  was  to  prevent  fraud  by  the  pretended  sacrifice  of 
the  tax-rice   to   other   goods.     A  bill  of  lading  {okuH-joy 
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vras  given  by  the  officer  in  charge  of  the  loading,  and  ran 
as  follows : 

"Bill  of  Lading  for  Official  Tax- Rice  to  be  sent  to 
Yedo. 

ktmif  port,  ship, 

Captain,  • 

Inini,  koiif  p<Hrt, 

Supercargo,^  farmer . 


1.     Tiix-rice  in  bags  mnrked  year  : 

Total  No.  of  bags  :  thousand, hoiidred* 

containing  hokn  (or U)). 

Freight-charges  :*  gold. 

Paid  at pi)rt, gold  (oiie-tliird). 

To  be  paid  at  Yedo, **     (two- thirds). 

Also: 

:2.     Provision-rice,3 bags  (eou- 

taining — to). 

8.  Ship  made  of timber,  years  ago. 

4.  Mast,     [pine] ;     yards,     [cypress] ;     rudder,     [white 

oak] ;  areji  of  sail, tan  *  of  cotton. 

5.  Iron  anchors,  — ;  weighing  respectively kicamme^ 

etc. 

6.  Small  boat,  — ; 

besides  other  appliances. 

7.  Draught, inches.  5 

6.     One  copy  of  the  llnles  of  Kwambun  XIII. 

9.  One  ship's  log.*^ 

10.  One  copy  of  Rules  for  coasting-villages. 

11.  One  red-ball  flag.7 


1.  Uwa  (above) -nori  (riding,  goiog).      2.  Un-ehin.    8.  Rpo-mmi* 

4,  About  28  feet  in  length.    5.  This  waH  apparently  measured  from 

the  gunwale,  after  loading,  so  as  to  detect  any  fraudulent  removal 

of  cargo.    Q.  Sen-chu  nikki,    7.Hino-maru;  indicating  the  offioial 

nature  of  the  voyage. 
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The  above  ship,  carrying  the  tax-rice  of  last-year  paid 

hy  kttrty Avim,    and    starting    from   port, 

kuni,   was  examined  at  departure   and  the    draught 

noted.  The  above  details  are  correct.  On  receipt  of  this, 
please  pay  the  remainder  of  the  freight  charges.  In  testi- 
mony of  tlie  above,  this  bill  is  given. 

year,  month,  day. 

To 

sub- manager, 

under officer, 

at  destination. 

from 

,  sub-manager  under  , 

at  the  Shipping- Office  of 

porl, 

kuni,*' 

With  the  ship  went  a  supercargo,  usually  one  of  the 
headmen  of  the  tax-paying  district,^  who  had  a  general 
supervision  of  the  cargo,  and  was  bound  to  see  it  safely  into 
the  storehouse  at  Yedo  and  briug  back  a  receipt.  He  kept 
a  log  of  his  own  (te-cho),  in  which  he  waste  record  all  uunsual 
happenings.  The  captain  also  kept  a  log,  in  which 
were  noted  injuries  to  cargo,  jettisons,  and  other  casualties, 
as  well  as  the  occasions,  if  any,  when  the  vessel  was  required 
to  put  in  anywhere  through  stress  of  weather.  In  the  cabin 
were  posted  the  regulations  on  these  points,  all  being 
directed  towards  a  safe  landing  of  the  rice  undiminished  in 
quantity  or  quality.  As  was  customary  in  Japan,  all  those 
concerned  signed  documents  of  submission  (uAWto,  accept- 
ance) engaging  faithfully  to  follow  these  regulations ;  one  was 
signed  by  the  captaiu,  the  mate  {kfiko-yashira^  chief  of  sailors)^ 
and  the  cook  [maka'nai)'^  the  other  by  the  supercargo.    As 


1.  Sometimes  called  osame-nanushi  (payment  heudman),  as  he 
bad  charge  of  paying  the  rice  to  the  authorities  at  Yedo. 


/ 
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soon  as  the  ship  left  for  Yedo,  notice  was  sent  to  the  Finance 
Department  in  Yedo ;  and  on  the  vessel's  arrival  the  rice 
was  unloaded  and  stored  in  the  Government  storehouses  at 
Asakusa,  Honjo,  or  Takebashi.  Various  regulations  were 
made  for  the  payment  by  the  ship  of  damage  caused  by 
water,  rats,  etc.  The  freight  was  paid,  as  the  bill  of  lading 
shows,  one-third  at  the  port  of  ladiug,  and  two-thirds  on 
delivery  at  Yedo.  If  the  vessel  was  wrecked  on  the  way 
from  Yedo  to  the  port  of  lading,  one-sixth  was  paid.  If 
the  loss  occurred  after  loading,  the  one- third  was  retained 
by  the  freighter.  If  the  Osaka  market  was  more  favorable 
and  the  ship  was  ordered,  while  at  the  port  oflading, 
to  change  and  proceed  to  Osaka,  the  second  third  was  paid 
at  Osaka  and  the  last  at  Yedo.  Where  jettison  occurred, 
no  freight  was  paid  on  tlie  amount  thrown  over. 

With  the  rice  safe  in  the  storehouse,  and  the  super- 
cargo on  his  way  home  with  a  receipt  to  show  to  his  fellow* 
provincials,  let  us  see  what  became  of  the  rice  sub- 
sequently. 

The  main  Government  storehouses  were  in  the 
districts  of  Asakusa  and  Honjo,  and  consisted  of  a 
himdred  or  more  separate  buildings.  The  chief  offices  were 
at  Asakusa,  where  the  distribution  to  the  retainers  took 
place.  Most  of  the  large  daimijo  had  storehouses  of  their 
own,  where  they  paid  their  retainers,  but  the  central 
point  was  the  o-kura  or  Government  Store-house.  In  pay- 
ing the  retainers  four  sets  of  officials  were  involved.  First 
there  was  the  Certificate  Bureau  (showon-gakHri)  in  the 
office  of  the  Council  of  State,  which  kept  a  tally  of  the 
various  higher  retainers.  Next  there  was  the  Fiuanee 
Department,  the  General  Bureau,  which  must  keep  accoant 
of  all  outgoes,  and  therefore  must  note  the  payment.  Then 
came  the  Registrars  {knkiffaye-btiffijn),  who  were  immediately 
entrusted  with  the  duty  of  certifying  to  the  persons  entitled 
and  the  amounts  due  ;  and,  last,  the  Storehonse-keeperSy 
who  paid  out  the  salary -rice  on  the  certificate  of  the 


introduction:  rice  trade.  187' 

trars.  Of  the  latter  there  were  two,  one  appointed  from  the- 
Finance   Department,  the  other  from  the   Shogan's  Castle 
Guard.     They    did    monthly    service   alternately   at  their 
offices  in   Asaknsa  near   the  store-honses,  and  received  200' 
hyo  salary.     Their  clerks  (tedai)  received  80  hyo  and  **  two- 
men's  rations,"  ^  and  were  appointed  by  the  Finance, Magis- 
trate.    The   Storehouse-keepers  {okura-huyyo)  were  seven, 
and   had   the   same   salary   as  the  Registrars.     They  came 
some    under     the  Finance   Department,    some  under  the 
C:i8tle- Guard.     Two   stayed  at    the    Asakusa     storehouse, 
and    five    at  the   Honjo    storehouses.     They    hnd    under 
them    various   clerks   and   guards.^      The  process   to   be 
observed  when  the  salary  was  drawTi  was  as  follows.     If" 
the  retainer  was  occupying  an  office  under  the  direct  control 
{jiki'jthihai^  )  of  either  the  Council  of  State  or  the  Junior 
Council,     he     made     his     application    {ff^can-sho)    to   the 
Certificate    Bureau     above-mentioned,    stating    his    name, 
office,   and  amount  of  stipend.     The  clerks  examined  the 
records,  got  the  counterseal  of  the  Council  of  State,  and 
sent  to  the  chief  of  the  department  to  which  the  applicant 
belonged    (kaMra-nhihai)    a    document    addressed   to    the 
Begistrar,  directing  him  to  pay  the  instalment  due  for  such 
and   such  an  amount.     This  document  was  then  given  by 
the  chief  of  the  department  to  the  applicant,  who  sent  it 
to  tlie  Registrar.     The  latter  signed  it  and  forwarded  it  to 
the  Finance  Magistrate,  who  indorsed  it  as  satisfactory  and 
returned  it  to  the  Registrar.     The  latter  indorsed  an  order 


1.  Tins  was  an  extra  payment  often  added  to  make  an  office 
more  honorable.  "One  mnn*s  rations"  (ichi-nin-fuchi)  were  2) 
hyo  or  bale?*.  3.  Okura-ban,  tedai^  knmiqaghira,  te-koage^  hoage^ 
tsuyetsnkiy  koage-kashira,  4.  This  meant,  as  already  explained,  that 
the  officer  was  appointed  by  either  of  those  Councils.  Thus,  A 
might  be  appointed  by  the  Council  of  State ;  his  assistant  would' 
be  appointed  by  the  Junior  Council,  and  B's  subordinate  C  by  A. 
Here  for  B  the  Junior  Council  is  jiki-thihai  and  A  is  kathira-shiJuii r 
for  C,  A  \9  jiki'thihai  and  B  is  ka$hira-thxhai. 
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addressed  to  the  Storehonse  Keeper  directiDg  him  to  pay 
the  within  amount. ;  and  the  Keeper,  going  solely  by  the 
Registrar's  indorsement,  would  deliver  accordingly. 
Usually  the  retainer,  if  a  person  of  conseqnence,  did  noi 
himself  go  to  draw  the  rice  but  either  sent  a  broker  {fuda* 
gashi)  instead  or  sold  the  rice  to  the  broker  and  allowed  him 
to  take  it  out.  In  this  case  another  document  wm 
necessary.     The  retainer  drew  up  a  receipt  in  this  form  : 

**  Receipt  for  Spring  Stipend -Rice. 

Total  stipend 200  hyo. 

Amount  now  due 60    **. 

at  8  to  5  sho  for  the  hyo. 
This   is  to   certify  that  the  above  spring  stipend^- 
rice  hfts  been  received. 

year, month. 


of Office. 

To  the  Registrars." 

The  chief  of  department  indorsed  this  and  the  broker 
then  took  it  to  the  Registrar ;  the  latter  compared  it  witli 
the  document  already  mentioned,  aud  made  his  indorsement 
as  before,  which  enabled  the  broker  to  get  the  rice  from 
the  Storehouse- Keeper.  The  original  application  to  the 
Certificate  Bureau,  it  should  he  said,  was  made  by  the  ehief 
of  department  himself  if  since  the  last  payment  there  had 
been  a  chnnge  in  the  applicaut's  office,  that  is,  if  a  aon 
had  succeeded  a  father  who  had  retired  or  died,  or  if  the 
previous  incumbent  had  been  dismissed  or  removed  to 
another  department. 

The  certificates  [tetjata]  given  in  the  above  mnnner  were 
known  as  jikihan  (direct  sealed,  or  self-sealed).  Whether 
the  jihi  refers  to  the  seal  of  the  Council  or  to  that  cf 
the  applicant  is  not  clear.  But  the  term  was  need 
in  contradistinction  from  ura-han  teijata,  or  oertifieaAei 
sealed   by     the     chief    t)f    department    with    his    unktm 
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,or  iuferior  seal.  The  latter  method  was  used  for  the 
lower  officials.  The  chief  of  their  bureau  bunded  in 
an  application  stating  the  total  number  of  persons  (without 
names)  in  each  section  (knmi),  and  asked  for  the  salary  at  so- 
much  per  man.  The  certificate  given  was  called  *^  string- 
certificate,**  o-nawa  (striug)-?Wa  (one  sheet) -tetjata,  because 
all  were  asked  for  on  one  list. 

The  stipends  were  paid  tlu-ee  times  in  the  year.  The 
first  payment  was  in  the  2nd  mouth,  tbc  second  in  the 
5th  mouth,  aud  the  last  in  the  10th  month.  The  first  two 
were  known  as  (yn-shaku-mai  or  on-kari-mai  (official  loaued- 
rice) — probably  because  those  were  originally  regarded  as 
advances  on  account — and  were  further  distinguished  by 
the  terms  **  spring  **  and  **  summer  ."  The  last  was  known 
as  un-hiH'mai  (official  final-rice),  because  it  ended  the 
year's  payments.  Where  tlie  stipend  was  expressed  in 
koku  (as  in  the  higher  offices)  or  hyo  (the  offices  of  middle 
grade),  the  proportions  were  one-fOurth  in  spring  and  in 
summer  and  one  half  iu  winter.  Where  it  was  measured 
in  rijo  (as  with  many  of  the  lower  offices),  it  was  divided 
into  three  equal  instalments.  ^  If  a  man  was  newly 
appointed  to  office  before  the  end  of  the  9th  month,  he 
received  the  whole  year's  salary  ;  if  after  that  time,  one-half 
only, — provided  the  salary  was  measured  in  rice.  If  in 
money,  an  appointment  before  the  end  of  the  4th  month 
gave  the  year's  salary,  before  the  end  of  the  9th  month,  two- 
thirds  ;  after  that  time,  one-third.  The  rice  was  divided 
into  four  grades,  the  best  being  paid  out  to  the  higher 
officers,  and  the  poorest  to  the  laborers  on  the  public  works 
and  the  dancers  (saniyaku)  supported  at  the  public  expense. 
Even  where  the  salary  was  measmed  in  rice,  a  portion 
might  be  paid  in  money,  according  to  the  stiite  of  the 
markets  or  other  considerations.     The  Registrar  drew  up 


1.  On-fuchi-mai  waa  a  eommon  t 

for  the  latter. 


.3^ 

</  MM^Clttri    riee  lea^  tvo-tkxrift    Bviney.      Tht 
tnkmt  fA  rict  ifcrtfi  W  nekancii  as  -10  r^;   eoU 
!*«  100  Ajp*-  •  " 

fkA  thm  prwyortion  varkii,  m  tfai&  foQcmmg  reecrd  of  a 
-wmffif!  jttr'ft  meefimxA  will  ilw>w : 

^^ytmg  hMtalment :  ^ 

Jl/^/n/y,  10,880  n^N  3  ihf. 
Hnmm€T  itaXt\meuX : 

J/<//i/y,  84,653  ryo,  3  ^m. 

WtuUfT  final  payment :' 

//iV/y  101,401  htkn,  5  io,  o  shtj,  7  (fo,  6  shaku. 
Mon^y,  220,783  ry/>.  1  -Jm. 

Wh<;n  th«;  salary -fipplication  of  a  retainer  had  been 
appro v<;d,  be  uimjilJy  iient  a  broker,  as  bas  been  said,  to 
iaki;  thAivury  for  bira.  The  proclamation  above  mentioned 
lia#l  aniionnced  the  rlays  on  whicb  delivery  woald  be  made. 
Th45  utipendfi  were  divided  into  several  grades,  according  to 
tha  rank  of  tlie  office  and  the  amount  of  the  stipend,  and  for 
uacb  gra'le  was  appointed  from  two  to  five  days  for  delivering. 
Then  on  small  tickets  (ko-ifitte)  the  Storehouse-keepers 
wrot^)  the  names  cf  those  within  each  grade  (one  on  each 


1.  H  In  Nitid  that  up  t<>  Kyoho  (1710-17H5)  this  official  value  was 
ffrwiiiir  than  tho  market  value  of  rice ;  but  after  that  it  steadily 
dtoUtifMl  until  it  even  reached  CO  %  of  the  market  value.  2.  On- 
ihakU'iimi,    H.  On'kiri-ituti, 
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ticket),  with  the  amoants  due ;  and  jast  before  the  period 
allotted  to  that  grade  the  tickets  were  folded,  and  placed 
in  a  basket,  which  was  so  shaken  that  a  suitable  proportion 
for  one  day  fell  out.^  The  brokers,  who  attended  this 
process,  picked  up  and  examined  the  tickets,^  and  those 
whose  employers  were  included  in  this  first  day's  appoint- 
ment sent  word  to  them  in  something  like  this  form : 
'*  I  beg  to  inform  yon  that,  if  to-morrow*s  weather  is 
good,  your  rice  will  be  delivered. 

month, day. 


of  the House. 

To 

Esq.,   Official." 

On  the  day  appointed  the  broker  took  delivery.  He 
might  then  send  the  rice  by  cart  or  canal-boat  to  the  sanmrai^ 
but  the  usual  course  was  to  sell  it  for  the  stipendiary.  On 
a  later  day  the  latter  (if  he  was  of  high  rank)  sent  a  retainer  to 
the  broker  for  the  account ;  the  broker's  chief  clerk  (banto)^ 
however,  might  instead  take  it  to  the  samurai.  The 
account  would  read  as  follows  : 

**  Account      rendered      for      spring      instalment 
received : 

Rice  received 50  /u/o, 

which,  at  3  to,   6   sho  per  /i//o, 
equals  17  kolcUy  5   fo,   or,    in  money ,3 
20  ryo  gold,  7  momme  silver. 


1.  The  days  of  delivery  were  known  as  tama-wo-furu-bi  (days 
for  which  the  tickets  were  shaken).  2.  Tlie  name  given  to 
this  broker,  fuda  (ticket) -sashi  (touch,  pick),  seems  to  have 
come  from  this  picking  up  of  the  rice-tickets.  The  stipendiary 
was  called  fuda-danna  (master  of  the  ticket).  3.  This  account 
shows  the  mode  employed  where  no  part  of  the  stipend  was 
paid  in  money. 
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Dedact : 

For  capital  and  interest  of  advances, 

8  rifo  gold,  5  momme,  8  ^ii  silver.. 

For  commission  ^  at  2  6u  per  100  /i^/, 

15  viomme^  silver* 

Balance^^ IG  ryo^  2  bu  gold,  2  momme  silvery 

the  silver  equals   216  tnon  in  small  money .^ 

The  above  is  the  account  for  the  spring  instalment 
received  by  me.  If  there  is  any  error,  please 
notify  me  before  the  posting  of  the  proclamation 
fixing  the  official  price  for  the  summer  instalment^ 
and  I  will  send  you  a  corrected  account. 
year, mon  th. 


To 


o  f House.. 


Esq.,  Official.''^ 

The  f lid asashi  no  doubt  had  their  origin  in  the  dislike- 
of  the  upper  samurai  to  lower  their  dignity  so  far  as  to  ge 
personally  and  take  delivery  of  their  stipend-rice.  In  the 
older  days,  it  is  related,  the  simplicity  of  habits  was  such 
that  no  one  thought  it  beneath  his  dignity  to  go  to  the 


1.  Fudasashi  (ticket-geiting)-rr/o  (compensation).  2.  1  &tt= 
^  njo^zlo  momme.  3.  Satthihiki-daka.  4.  The  rate  ruling  at  the 
time  of  this  original  was  thus  G,480  mon  to  the  ryo ;  for  a  ryo 
contained  00  momme,  and  1  momme  is  here  made  equivalent  to  10^ 
mon,  5.  There  is  some  diiference  of  opinion  as  to  the  rates  chaiged 
by  ihefuda'Sashi.  One  authority  states  that  there  were  two  chargfltt 
the  fuda-saxhi-ryo  or  fee  for  getting  delivery  of  the  rice,  and  the 
uri-kaica  or  commission  on  its  sale,  the  former  being  reckoned  at  1  6ii 
per  100  hyo  of  the  stipend,  and  the  latter  at  2  bu  per  100  hyo  Bold- 
As  both  operations  were  not  necessarily  imdertaken  by  the  fuda-iothit 
it  is  probable  that  this  distinction  prevailed  in  the  beginning  and 
might  be  made  at  any  time.  But  it  seems  likely  that  the  tenn 
fuda-gashi-ryo  would  be  loosely  applied  to  both  charges,  and  that,  where 
both  operations  were  given  into  the  hands  of  the  same  person,  there 
would  be  some  abatement  of  the  rate.  This  would  explain  the  rat» 
in  the  illustration  above. 
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storehoase  and  sit  about  in  the  tea-houses  waiting  for  his 
turn ;  even  the  greatest  vassals  sent  some  chief  retainer. 
But  gradually  more  luxurious  ways  came  about.  Those 
whose  mansions  were  in  distant  wards  deputed  the  receiving 
of  the  rice  to  the  masters  of  these  tea-houses  where  they 
had  been  accustomed  to  wait  and  make  out  their  receipts. 
Then  the  well-to-do  restaurateurs  began  to  lend  money  to 
their  patrons  on  the  rice  due  them,  and  finally  were  trusted 
with  the  whole  business  of  receiving  aud  selling  rice.  In 
Some  cases  the  ordinary  creditor  who  had  loaned  to  the 
vassiil  was  allowed  to  go  and  take  delivery  of  tbe  rice  aud 
pay  himself  from  the  proceeds.  In  these  ways  the 
fudasaaki  houses  came  into  existence,  and  acted  regularly  as 
the  go-betweens  and  the  capitalists  of  the  vassals.  Their 
familiarity  with  the  details  of  the  delivery,  and  their  position 
as  creditors,  made  them  the  masters  of  the  situation,  and 
put  the  nobles,  always  running  ahead  of  their  income  and 
always  in  need  of  money,  entirely  in  their  power.  There 
were  constant  attempts  by  the  Government  to  relieve  the 
samurai ;  for  instance,  at  one  time  a  law  was  passed  allowing 
them  to  repay  their  arrears  without  interest  iu  instalments 
covering  20  years.  The  number  of  fudasashi  varied  from 
96  to  109  at  different  periods.  Their  guild  seems  to  have 
been  formed  in  1724,  when  the  celebrated  Oka  was  Town 
Magistrate  of  Yedo.  It  was  divided  into  8  kumi, — those  of 
Tenno  ward,  of  Upper  ward,  and  of  Morita  ward  ;  and  each 
kumi  was  divided  into  66an  (watches),  of  nearly  6  houses  each. 
There  were  monthly  directors  {tsuld  gyojt)^  alternating  in 
their  office,  with  sundry  lower  officers.  The  shares  were 
assignable  as  in  other  guilds.  By  the  custom  of  the  guild 
no  member  could  accept  the  business  of  a  samurai  who  had 
broken  his  connection  with  another  member  unless  the 
consent  of  the  latter  was  obtained,  and  all  arrears  due  him 
from  the  samurai  were  repaid.^ 

1.  The  term  fuda-tcuhi,  it  should  be  added,  is  sometimes  used 
interchangeably  with  kura-yado  or  kura-maye-yado  (hosts  or  houses 

Tol.  XX.  Sap.  Pt.  i.— 13. 


194  PRIVATB    LAW   IN    OLD   JAPAN  .* 

But  the  fudasajthi  were  only  on  the  outskirts  of  the 
rice-trade  proper.  They  seem  to  have  been  peculiar  to 
Tedo  and  a  few  smaller  towns  where  numbers  of  samurai 
were  constantly  to  be  found  in  attendance  on  their  lords. 
The  rice  delivered  from  the  Tokugawa  storehouses  in  Tedo 
was  by  no  means  the  largest  part  of  the  rice  that  reached 
Yedo  for  sale.  There  were,  besides,  the  large  stores  of  rice 
put  upon  the  market  by  the  great  lords  for  whose  dominions 
Yedo  was  the  natural  market,  as  well  as  the  importations  of 
surplus  rice  from  the  people  of  the  interior  by  the  wholesale 
houses.  The  different  amounts,  for  instance,  sold  in  Tedo 
about  1860  were  as  follows  : 

Rice  from  the  West i 99,000  hjo 

Rice   from    the     K  wan  to  2     and   the 

North     1,046,000    „ 

Rico  sold  by  the   tlaimyo  of  Sondai, 

Nambu,  and  others  3    582,000    „ 

Rice  sold  from  the  Government  store- 
house in  Yedo    490,000    „ 

Total 2,107,000    „ 


in  front  of  the  storehouse).     But  kura-yado  or  kura-yado-shi 
properly  to  have  applied,  in  laler  times  at  least,  to  a  nnmber  of  mmn- 
rat,  cither  inkyo  (retired)   or  yakkai  (dependents,  that  is,  younger 
brothers,  uncles,  etc.),  who  followed  privately  the  same  occupation 
in  the  same  place,  and  were  sometimes  sought  instead  of  the/mia- 
sashi  commoners. 

1.  Known  as  kudari-viai,  *'  down-rice,"  because  it  came  from  the 
provinces  of  the  Ewansei  (west  of  the  Hakone  kwan  or  pass),  not  the 
Ewanto,  or  Tokugawa  dominions,  east  of  the  Hakone  pass  ;  see  ante^ 
p.  26.  This  was  of  course  the  smallest  portion.  2.  The  eight 
provinces  east  of  the  Hakone  pass.  Of  course  this  rice  came 
from  the  farmers  themselves.  3.  In  the  northern  distrioti  whieh 
looked  to  Yedo  as  the  market. 
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The  Goverument  rice  was  thus  at  the  above  period 
less  than  a  quarter  of  the  wbole.^  The  distribution  of  the  rest 
was  effected  by  the  ordinary  brokers  {nakafjai)  who  bought 
from  the  wholesale  importers  and  the  dniniyo  and  sold 
to  the  lesser  dealers.  Before  describing  the  operations  of 
the  rice -exchange  it  will  be  necessary  to  note  these  different 
classes  into  which  the  rice -dealers  were  divided. 

There  were  8  chief  guilds,  which  seem  to  have  taken 
definite  and  permanent  shape  in  the  same  period  (Kyoho, 
1716-1786)  that  saw  the  general  regulation  of  trades  under 
the  great  Shogun  Yoshimune  and  his  capable  assistant 
Oka,  the  Town  Magistrate.  These  were  the  guilds  of 
the  Western -rice  2  wholesalers,  the  Kwanto^  rice 
wholesalers,  and  the  brokers.  They  all  originally  plied 
their  trade  iu  the  Ise  ward,  near  the  banks  of  the 
river,  where  the  rice-vessels  were  moored.  The  quarter  is 
still  known  us  the  koku-cho  (grain  wards)  or  kome-yashi 
(rice-banks).  The  Western-rice  wholesalers  were  com- 
paratively few, — some  half  dozen  in  all.  The  Kwanto 
dealers  were  known  as  the  **  Three  Companies  of 
Kwanto-grain  Wholesalers.'*  They  numbered  20  or 
more,  and  were  divided  into  8  knmiy  one  for  each 
of  8  wards.  The  brokers  (known  as  the  **  Rice-brokers 
of  the  Eight  Wards  of  the  Eiver-banks  *')  were  found  in  8 
wards  near  the  river.  They  bought  from  the  storehouse- 
keepers  of  the  (hiimi/o  and  from  the  wholesale  importers, 
and  distributed  to  the  large  non-importing  houses.  Their 
operations  on  the  rice-exchange  equalized  the  prices  and 
determined  the  market  quotations  for  Yedo  rice.  After 
these  three  classes,  who  enjoyed  the  greatest  consideration 
and  were  known  as  kome-rfashi  (men  of  the  rice- banks), 
came  two  classes  intervening  between  the  ordinary  retailers 
and  the  brokers  and  large  wholesalers.    The  first  was  that  of 


1.  In  Osaka  this  item  would  not  be  worth  considering.    2.  For 
these  two  terms,  seet  he  preceding  Notes. 
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the  **  Local  Grain  Wholesalers  "  {ji-mawaii^  beikoku  toitfa). 
These  indeed  imported  directly  to  some  extent  the  rice  of 
the  regions  neighboring  about  Yedo,  which  came  by  river 
boats  ;  but  they  sold  at  retail  as  well  as  at  wholesale.  The 
number  was  upwards  of  800  houses,  divided  into  11  kumi. 
The  original  60  odd  kumi  had  been  in  later  times  consoli- 
dated into  these  11,  but  the  original  numbers  of  the  kumi 
absorbing  tbo  others  were  retained,  so  that  the  numbers 
remaining  were  the  Ist,  8rd,  18th,  22nd,  26th,  29th,  40th, 
44th,  47th,  48th,  and  56th.  The  second  class  was  that  of 
the  '*  Eight  Companies  of  the  Lesser  Rice-dealers  "  (traA»- 
viise^  hakkasho  komeya).  Their  number  was  250  odd,  and 
in  later  times  tbo  companies  were  11,  not  8.  They  ob- 
tained some  of  their  rice  from  the  local  grain  wholesalers 
and  some  from  the  brokers,  and,  with  the  former  class, 
they  served  as  the  immediate  suppliers  of  the  petty  rice- 
shops.  One  of  the  richest  of  their  companies  dealt  directly, 
it  seems,  with  the  daimyaa'  storehouse-keepers. 

These  greater  brunches  of  the  trade  were  sometimes 
known  as  the  *'  Five  Guilds,*'  for  the  importing  and  whole- 
sale buyiug  stopped  with  thom,  and  the  further  distribation 
was  in  the  bauds  of  the  petty  rice-shops.  These  were 
of  two  sorts.  The  ordinary  retailer  {ho-uri-koweya)  bought 
their  rice,  still  uucleaued,  of  one  of  the  above  houses, 
and  cleaned  it  by  pounding  in  mortars.  Hence  their  name 
of  ** pounding-rice-dealers*'  {tsuki-komeya).  These  nam- 
bered  perhaps  2,000.  There  was  also  a  "highway  rice- 
pounder  '*  {daido-tsulci),  who  sent  his  men  daily  about  to 
largo  houses,  to  pound  the  rice  for  the  household.     They 


1.  Mawari  means  "  brought  around,"  in  allusion  to  the  ususl 
voyage  around  the  coast  to  Yedo ;  the  tax- rice  thus  brought  was 
known  as  "on-mairan'-mai.'*  Here  the  Ji  may  mean  that  it  wai 
brought  by  land,  that  is,  on  rivers,  not  on  the  sea.  The  idea  involTcd 
is  expressed  by  our  word  *'  local."  2.  Side  or  lesser  shop,  in  distino- 
tion  from  the  komegathi. 
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placed  their  mortars  ou  tbe  streets  and  prepared  the  rice 
then  aud  there.  They  are  reckoned  amoug  the  dealers, 
but  seem  rather  to  have  been  workmen. 

To  go  back  now  to  the  brokers  and  the  operations 
of  rioe-speculatiou.  Some  years  ago  (1880-81)  when  the 
inflation  of  prices  caused  by  the  issuing  of  paper  currency 
was  culminatiug,  the  press  and  the  townspeople  found 
fault  with  the  Rice  Exchange  then  recently  established 
by  tbe  Government,  attributing  to  its  pernicious  influence 
the  extraordinary  rise  in  the  price  of  rice ;  and  some  were 
found  who  extolled  the  old  days  when  there  was  no  Rice 
Exchange  to  injure  the  people  by  keeping  up  prices.  The 
incident  illustrates  how  little  is  known  by  the  Japanese 
of  the  present  generation  regarding  the  conditions  of  life 
under  the  old  regime,  and  how  little  credit  the  Tokugawa 
age  usually  gets,  even  among  the  people  of  this  country, 
for  the  measure  of  national  development  which  it  witnessed. 
The  truth  is  that  more  than  150  years  ago  a  rice  exchange 
was  officially  sanctioned  in  Osaka,  and  that  for  many 
decades  before,  in  all  probability,  the  rice-dealers  had 
privately  equalized  prices  by  a  system  simihir  in  principle. 
There  was  never  in  Yedo  for  any  long  period  a  regular 
exchange  authorized  by  the  Government,  but  various 
substitutes  existed,  and  from  time  to  time  regular  exchanges 
had  had  a  brief  existence.  In  1725  the  rice-exchange  at 
Dojima  in  Osaka  was  sanctioned.  Four  years  later  permission 
was  given  to  five  kumi  or  sets  of  houses  to  establish  an 
exchange  in  Yedo,  and  soon  the  first  Yedo  rice-exchange 
(heiaho'kwaislw^  rice-traffic  assembly-office,  kowe-soha,  rice- 
market,)  had  10  seats  (za),  one  for  each  kuvti.  The  members 
were  authorized  to  buy  and  sell  rice  for  future  delivery. 
Traffic  in  rice  bills  is  mentioned,  and  it  seems  that  a  part 
of  the  business  consisted  in  buying  and  selling  bills  drawn 
against  rice-cargoes.  But  the  exchange  had  a  short  life. 
At  this  time  the  price  of  rice  was  falling  far  too  low  to 
suit  either  the   farmers  or   the   feudal  lords.     Within  10 
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years  the  price  had  fallen  from  6  to  per  ryo  to  2  kokii  per 
ryo  ;^  and  tbe  exchange  at  Yedo  had  been  permitted  only 
with  a  view  to  raising  the  price.  It  failed  to  accomplish 
this,  and  in  178 1  was  abolished.  It  is  not  quite  clear 
what  reasons  the  Government  had  for  not  sanctioning  a 
general  exchange  in  Yedo  as  they  did  in  Osaka;  possibly 
they  wished  to  have  no  influence  which  could  rival 
that  of  their  storehouses.  At  any  rate  their  fixed  policy 
was,  for  the  remainder  of  the  Tokugawa  regime,  to 
allow  no  general  rice-exchange.  Under  various  nnmes, 
however,  the  buying  and  selling  of  rice  for  future  delivery 
was  carried  on  in  one  way  or  another  on  a  small  scale. 
Tlie  several  establishments  authorized  by  the  Government 
wore: 

(1).  In  1785  a  '*  selling-place  for  Osaka  bills  representing 
actual  rice'^  " ;  this  was  nominally  a  brokerage  house 
for  the  Osaka  exchange,  but  in  reality  it  was  an 
exchange,  or  kome-soha  (rice-market),  as  the  name  then 
went.     It  lasted  only  one  year. 

(2).  In  1818  the  chief  of  the  hishufaki  shipping  guild 
estabhshed  a  rice  exchange  (kotne-tate-kwaixho),  in  the 
Ise  ward,  where  rice  was  sold  to  be  delivered  in  80 
or  GO  days.  This  came  to  an  end  in  1819  through 
the  chiefs  misconduct. 

(8).  In  the  meantime  rice  exchanges  were  heing  estab- 
lished by  the  Three  Families,  3  the  daimyo  of  Owari, 
Kii,  and  Mito,  in  the  compounds  of  their  respeclive 
rice- storehouses  in  Yedo.  That  of  Mito  lasted  from 
1815  to  1880;  that  of  Owari  from  1828  to  about 
1842  ;  that   of  Kii  from  1827  to  the  same  period. 


1.  The  rice  used  to  be  quoted  at  so  many  koku  or  to  per  ryo. 
2.  Sho-maL  3.  Go-san-ke,  the  three  families  of  the  Tokugawa 
line  from  whom  the  Shogun  was  chosen  in  case  of  failure  of  direct 
heirs. 
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The  name  used  wns  '*  place  for  the  disposition  of 

tax-rice  to  be  sold*',^   but  the  business  was  that  of 

an  exchange. 

(4).     In    1880  one  Yamatoya  established    in   the  Shoami 

ward    a     **  place     for     selling     and    buying      the 

tax-rice     of      feudal      lords. '*2      Xhis      prospered 

greatly,   and  the    name  of  **  three  exchainges   {nan- 

ffwaUhoy  or   **  three   places  *'   (sambasho)  was  given 

to  the  exchanges  of  Kii,  Owari,  and  Yamato.     The 

rules  of  all  three  were  modelled  after  those  of  the 

Osaka  exchange  at  Dojima. 

(5).     In  1812  the  daimyo  of  Sendai  had  established  a  system 

of  selling   rice-bills   [kmne-hitte)   at  an  office  in  his 

storehouse-compound,  called  the  **  selling   place  for 

'   imported-rice  bills,*'  this   plan  beiog  in  imitation  of 

the   bills   issued   by  the  daimyo  of  Higo,  Chikuzen, 

Aki,  and  Kaga  at  their  storehouses  in  Osaka. 

But  all  these  came  to  an  end  with  the  abolition  of 

guilds    in   1842,   nnd  no  pubhc  authorization  was    again 

given  during  the  Tokugnwa  regime. 

The  methods  of  the  Yedo  exchange  were,  as  has  been 
said,  the  saime  as  those  of  Osaka.  The  unit  ^  or  lot  for  selling 
and  buying  was  100  kohu.  For  every  lot  of  100  kokn  the 
buyer  must  deposit  10  ryo  with  the  exchange.  Settlements 
were  made  and  balances  adjusted  every  8  mouths  ;  and  on 
these  occasions  a  fee  of  25  womme  was  paid  to  the  accountant 
(motojime).  These  shares  were  reckoned  in  standard 
rice  (tatemono-mai)y — that  is,  the  rice  of  the  province 
where  the  exchange  was.  Kice  from  other  provinces  was 
appraised  at  a  certain  percentage  (higher  or  lower)  with 
reference  to  this ;  and  if  at  a  settlement  the  payment  was 
made  by  handing  over  actual  rice,  the  equivalent  amount 


1.  Ilanii-mai  iabaki  tokoro,    2.  Sho-ke  ihunomai  hikivke  tokoro. 
3.  Hito-kuchif  one  item. 


^ 
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of  oatside  rice  might  be  given  instead  of  the  standard  rioe. 
The  sessions  were  held  daily,  and  opened  at  10 
o'clock  a.m.  There  were  four  rooms, — the  toniaii,  where 
the  brokers  waited  before  the  exchange  opened ;  the  choba 
(registry-room),  where  the  cho-tsuke  (registrar)  sat;  the  uchi- 
keiici  (private- transactions) I  where  the  sexcakata  (manager) 
was;  and  the  homba  (main  room),  where  the  aceoantant 
presided.  At  the  hour  appointed  the  cherry  blocks 
(hyoshi(ji)  were  clapped,  on  the  order  of  the  manager, 
in  the  ref^istry-room,  and  then  the  brokers  came  in  on 
the  floor  (doma,  earthen  floor)  of  the  main  room  and 
begun  their  bidding.^  The  description  of  this  occasion  by 
a  Japanese  antiquarian  (who  has  never  stepped  inside  the 
Tokyo  Exchange  of  to-day,  and  has  gained  his  knowledge 
entirely  from  the  records  and  documents  of  past  genera- 
tions) brings  before  us  a  scene  of  clamorous  activity 
the  very  counterpart  of  what  may  be  observed  daily 
at  the  sessions  of  modern  exchanges.  The  transactions 
were  noted  by  the  registrar  in  his  book ;  and  after 
a  short  time  this  first  selling  ceased.  The  same 
scene  was  repeated  several  times  during  the  day  until  4 
in  the  aftenioou.  At  this  hour  the  cherry-clappers  were 
again  beaten,  by  order  of  the  manager,  and  merchants 
was  set  burnin«T  in  the  regiutry-room.  The  bidding  might 
be  continued  while  the  match  lasted,  and  the  prices 
given  during  this  interval  were  known  as  "  rope-mateh 
prices ''  [hiyiawa-soba).  The  match  out,  the  clappers  were 
beaten,  and  the  brokers  withdrew  to  the  waiting-room. 
Those  who  wished  might  now  make  farther  private 
bargains,  recording  them  in  the  private -transaction  room 
with  the  manager  ;  but  these  were  reckoned  as  a  part  of 
the  regular  sales  of  the  next  day.  There  were,  of  course, 
several  variations  in  the  form  of  the  transactions.     The  ibr>6a, 

1.  This  was    known    as    yoie-tmke    (assembling   and   deter- 
mining). 
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for  instancei  was  a  sale  made  in  the  ante-room,  tlio  transaetion 
to  be  registered  and  the  balance  settled  within  three  days, 
and  no  margin  to  be  deposited.  Bnt  these  must  be  left 
to  the  historiau  of  Japanese  commerce.  What  remains  is  to 
notice  one  or  two  of  the  more  common  terms  applied  to  the 
operations  of  speculation,  with  their  application  in  the  rice- 
trade. 

One  of  these  terms  was  totan-sho  or  "  earth -and -charcoal 
traffic".  The  forecast  of  the  weather  was  obviously  a 
matter  of  the  bighest  consequence  to  the  brokers.  In 
Japan  the  farmer  has  perhaps  gene  as  far  as  in  any  country 
in  I  educing  to  rales  the  results  of  long  observation  of  the 
weather.  The  greater  part  of  the  rice  crop,  for  instance, 
reaches  in  September  a  stage  which  puts  it  beyond  danger 
from  any  but  extraordinary  tempests  ;  yet  in  the  same  month 
rains  and  typhoons  are  to  be  expected.  Accordingly 
experience  has  settled  on  the  210th  and  220th  days 
of  the  year  (old  calendar)  as  crucial  stages  in  the 
development  of  the  crop,  the  220th  day  being  the  outside 
limit  of  danger.  Thus  at  this  season  the  forecast  of  even 
a  siugle  day's  weather  is  of  consequence  to  the  rice 
speculator.  The  direction  of  the  wind,  too,  was  an 
important  factor  in  determining  the  time  of  the  arrival  of 
the  rice-cargoes.  The  speculators  of  the  old  days  did  not 
fail  to  utilize  such  empiric  knowledge  as  they  possessed. 
Every  day,  morning  and  evening,  they  made  observatories 
of  their  houses,  and,  mounting  to  the  clotbes-dryiug  plat- 
foim  so  common  to  town-houses,  they  surveyed  the  sky 
for  weather  indications.  The  Exchange  kept  a  **  sky-book," 
in  which  nothing  was  written  but  the  daily  changes  of 
weather.  One  of  tbe  chief  expedients  consisted  in  banging 
balanced  quantities  of  earth  (to)  and  charcoal  {tan)  in  small 
nets  from  opposite  ends  of  a  bamboo  pole  working  on  a 
fulcrum.  They  knew  that  on  tbe  approach  of  stormy  weather 
earth  becomes  damp  and  heavy,  while  on  a  dry  and  clear 
day  it  yields  its  moisture  abundantly.    Accordingly  about  the 
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The  years  were  reckoned  chiefly  hy  two  systems,  hoth 
of  which  were  sometimes  used  together  to  denote  a  given 
year.  The  first  was  that  of  nengo  or  year-periods.  The 
fixing  of  the  calendar  from  time  to  time,  together  with  the 
appointing  of  "  year-names "  has  ever  heen  looked  on 
in  the  Far -East  as  among  the  inviolable  privileges  and 
signs  of  independent  sovereignty,  much  as  coining  money 
is  in  the  West.  China  has  its  own  year-names,  which 
it  proudly  imposes  on  such  vassal  estates  as  Korea  and 
Thibet.  Japan  has  other  year-names.  The  names  are 
chosen  arbitrarily.  In  China  each  year-name  coincides 
with  the  reign  of  an  emperor.  This  has  not  hitherto 
been  the  case  in  Japan,  though  an  official  announcement 
has  now  been  made  to  the  efiect  that  reigns  and  year-names 
shall  so  coincide  in  future.  Either  way,  the  confusion 
introduced  into  the  study  of  history  may  be  easily  imagined. 
Hardly  any  Japanese  knows  all  the  year-names  even  of  his 
own  country.  The  most  salient  ones  are,  it  is  true^ 
employed  in  conversation,  much  in  the  same  way  as  we 
speak  of  the  sixteenth  century  or  the  Georgian  era. 
Such  are  Engi  (A.D.  901-928),  celebrated  for    the  legisla- 


1.  The  ensoing  explanation  is  reproduced,  with  a  few  additions 
and  alterations,  from  Mr.  Chamberlain's  handy  summary  in 
*'  Things  Japanese,"  «.  v.  **  Time."  For  farther  details,  see  Mr* 
Bramsen's  **  Japanese  Chronological  Tables." 
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tion  then  uudcrtaken;  Genroku  (1688-1704)  a  period 
of  great  activity  iu  various  arts;  Kyoho  (1716-1786), 
an  era  of  administrative  reform,  stimulated  by  the 
great  Shogun  Yoshimune  and  his  Magistrate  Oka, 
Lord  of  Echizen ;  Tempo  (18dO-1844)i  the  most  bril- 
liant time  of  the  present  century.  But  no  one  coald 
say  off-hand  how  many  years  it  is  from  one  of  these 
periods  to  another.  The  nvnffo  from  1651  to  1868,  with 
the  "Western  date  for  the  first  day  of  ench  year,  are  given 
with  the  list  of  Magistrates  in  Appendix  III. 

The  second  method  was  that  of  the  zodiac.  Years 
were  accounted  as  belonging  to  one  of  the  signs  of  the 
zodiac  (Jap.  jH-ni-shi),  whose  order  is  as  follows  : — 

1.  AV,  the  Rat.  7.   Twia,  the  Horse. 

2.  r.s/ri,  the  Bull.  8.  HiUujiy  the  Goat. 
8.  Tora^  the  Tiger.  9.  Saru,  the  Ape. 

4.  r,  the  Hare.  10.  Turi,  the  Cock. 

5.  TatsUj  the  Dragon.    11.  InUy  the  Dog. 
C.  Mi,  the  Serpent.        12,  7,  the  Boar. 

The  Japanese  have  also  borrowed  from  Chinese 
astrology  what  are  termed  the  jik-kan,  or  **  ten  celestial 
stems" — a  series  obtaiued  by  dividing  each  of  the  five 
elements  into  two  parts,  termed  respectively  the  elder  and 
the  younger  brother  (  v  and  tn).  The  following  series  is 
thus  obtained : — 

1 .  Ki  no  K "Wood — Elder  Brother . 

2.  Ki  no  To     Wood — Younger  Brother. 

8.  Hi  no  K     Fire — Elder  Brother. 

4.  Hi  no  Tif,  Fire — Younger  Brother. 

5.  Tmchi  nn  K  Earth — Elder  Brother. 

6.  Tsuchi  no  To Earth — Younger  Brother. 

7.  Ka  no  E     Metal— Elder  l^rother. 

8.  Ka  no  To  Metal — Younger  Brother. 

9.  Mizu  no  K Water— Elder  l^rother. 

10.  Mizu  no  To  Water — Youuger  Brother. 
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The  two  series — celestial  stems  and  signs  of  the 
zodiac — being  allowed  to  run  on  together,  their  combina- 
tion produces  the  cycle  of  60  years,  as  60  is 
the  first  number  divisible  both  by  ten  and  by  twelve. 
The  first  year  of  the  cycle  is  At  no  e  ne,  "  Wood  Elder 
Brother,  Kat ;"  the  second  is  hi  no  to  ushi,  **  Wood  Younger 
Brother,  Bull ;"  and  so  on,  until  the  sixtietb,  Mizti  no  To 
If  **  Water  Younger  Brother,  Boar,"  is  reached,  and  the 
second  cycle  begins  ngaiu.  But  in  law  cases  the  nsual 
reference  is  to  **  the  last  year  of  the  Rat,"  etc.,  the 
celestial  stems  not  being  employed.  Thus  ambiguity  now 
and  then  occurs.  Ordinarily  the  nenffo  and  zodiac  designa- 
tions are  combined ;  thus,  Bunsei,  XII,  Ox. 

Tbe  months  were  real  moons,  not  artificial  periods 
of  80  or  81  days,  and  succeeded  each  other  in  regular 
alternation  of  29  aud  80  days.  They  were  numbered  one, 
two,  three,  four,  and  so  on,  and  tbe  days  in  each  mouth 
were  numbered  successively  in  tbe  same  way.  Only  in 
poetry  did  they  bear  proper  nnmes,  such  as  are  January, 
Februnry,  and  others  in  European  languages.  The  year 
cousisted  of  twelve  such  months,  with  an  intercalary  one  of 
29  days  whenever  the  New  Year  would  otherwise  have  fallen 
a  whole  moon  too  early.  This  was  about  ouce  in  8  years. 
The  Japanese  New  Year  took  place  late  in  our  January 
or  in  the  first  half  of  February  ;  and  that,  irrespective 
of  the  state  of  the  temperature,  was  universally  regarded 
as  the  beginning  of  spring.  Old  Japan  had  no  miuutes; 
her  hours  were  worth  two  Western  hours,  and  they  were 
counted  thus,  ciab-fashion  : — 

o'clock, 
tt 

^t 
ti 
(< 


9  o'clock  {h'oJi07wtsii-(loki)     our     12 

8  o'clock  (yatsii-doki) 

2 

7  o'clock  {nanatsn-doki) 

4 

6  o'clock  {mutsu-doki) 

'*        6 

5  o'clock  [itsntsU'doki)             * 

8 

4  o'clock  {i/otsu-doki)               ' 

=*      10 
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Half-past-nine  {kokonotsu  Jian)  was  equivalent  to  oar 
one  o'clock,  and  similarly  in  the  case  of  all  the  othar 
intermediate  hours,  down  to  half-past-four,  which  WM 
equivalent  to  our  eleven  o'clock.  But  the  hours  were  never 
all  of  exactly  the  same  length,  except  at  the  equinoxes* 
In  summer  those  of  the  night  were  shorter,  in  winter 
those  of  the  day.  This  was  because  no  method  of  obtain* 
ing  an  average  was  used,  sunrise  and  sunset  being  always 
called  six  o'clock  throughout  the  year.  In  the  present  work 
the  hours  have  all  been  rendered  in  their  Western 
equivalents. 


'  ^.*  ^. . 
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WEIGHTS  AND  MEABURBS.i 

1.  Measures  of  length.  Its  anit  is  the  foot,  Shaku 
or  Kane'S?iaku=.QO  meter.  1  Jo=10  Shaku=100  Sun 
(mche8)=l,000  Bu=10,000  Rin=lOO,000  Mo.  QShaku 
=1  Ken=1.82  meter=l  fathom  (about),  (1  meter=8'8" 
Jap.) 

2.  Measures  of  distance.  The  anit  is  the  Japanese 
mile  or  1  i2i=8,927.27  meters,  (1  geogr.  mile=1.886  Bi; 
28.29  i?t=l  degree;  1  Ri=2.i4  English  miles).  The 
Chinese  mile  or  Li  contains  only  447.19  meters=.06  geogiE* 
miles.     Accordingly  1  i2t=:8,782  Li. 

1  i?t=86  c/io=2,160  7v«t=12,960  Shakn. 
1    "  =      60    "  ==      860       "    . 
1    "  =  6      "    . 

1  5Aa^u=11.9  English  inches. 

8.  Cloth  measure.  The  nnits  SJuiku  or  Kiijira-shaku^ 
i.e.,  fish-bone  foot=l  J  Kane'shaku=^.2n^  meters ;  accord- 
ingly 1  meter:=2.74  Kujira-shaku.  The  smaller  denomina- 
tions are  the  same  as  in  the  common  measure  of  length. 

One  Tan  or  piece  is  26  or  more  Shaku  long.  One 
Hiki=2  tan  of  silk  stuff  or  52-\-SJiaku. 

1.  These  tables  are  adapted  from  Dr.  Bein's  presentation  {Japan^ 
vol.  II,  p.  607-8),  with  a  few  additions  from  Mr.  Bramsen's  "  Japan- 
ese Weights."  They  give  of  course  the  standards  in  use  in  Old 
Japan. 

▼•1.  xz.  Snp.  Pt.  i«^14« 
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A,  VUld  nuuuwre*  The  unit  i«  called  T$wbo  and  is 
49oal  to  8.806  aqnare  meters. 

1  CftosrlO  Jun^lOO  ^^=8,000  T$yba=llOfiGO  sq.  iSAdku. 

1      "    rrr    10   «<  =:     800        "     =    10,800   "  "      . 

1  ••  =r     80      "    =    1,080  "       «     . 

1      ««    =         86  "       "    . 

1  C'/i/>:^9,917.865  sq.  m.=l  Hectare,  nearly  2^  acres. 

1  Ta^s-nearly  \  acre. 

1  Tatami  or  Japanese  foot-mat=8  X  6  ShakH=i  T$ubo. 

6.     Measurfi  of  Capacity,    For  the  unit  is  taken  the 

^Ao«=1.804  liters. 

1  iro^=-  10  7*0--- 100  5Ao=l,000  (?o=10,000  Shaku. 

1    "  .-  10    "  =    100   "  =  1,000     "     . 

1     ««  =     10   "  =     100     "     . 

1    "  =       10     "     . 
Henoo  5  Sho-  0  liters. 

The  Kohl  (which  is  mostly  nsed  in  measuring  grain, 
while  Sho  and  Go  are  used  for  liqaid8),=180  bl.=5 
boshols,  reckoning  the  bushel  at  86  liters.  The  Sho  was 
introduced  in  the  year  1628.  Its  inner  dimensions  are 
^HQw  ^  ^ffQn,  ^  2'7'''  Japanese  measure. 

6.  Wfitfht  The  unit  of  weight  is  called  Momme 
(AfoNHK*),  i.o.  the  3/on- weight,  so  designated  because  the 
smallest  iron  coin,  iiloii,  used  to  be  taken  as  the  basis 
of  woight.  One  Monme  (pronounced  Momme)=S.156 
grammes ;  houco  1  gr.==.265  nwmme.  The  Japanese  system 
of  wughts  based  hereon  is  as  follows : — 


S  K  a 

is;        s        s 


p 


m-:  100:-  1,000=  10,000=  100,000=  1,000,00a 

1_      lOrr       100=      1.000=      10.000=  100.00a 

1=      10=      100=      1.000=  10.00a 

1=        10=        100=  1,00a 

1=         10=  10a 

1=  la 
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6i  Kin=l  Kwamme=^  9.151  kg.=  8i  lbs.  avdp, 
nearly. 

1  Kin=160  M(»nme=601.0ii  g^=li  lbs.  avdp. 
nearly ;  so  that  5  Japanese  pounds  are  to  be  taken  to  eqoal 
4  German  pounds. 
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LIST  OF  MAGISTRATES,  1651-1868. 

No  complete  list  exists  of  the  Tokngawa  judges.  It 
remains  to  be  made  from  the  mass  of  records,  year-books, 
etc.,  on  public  affairs.  Professor  Komiyama  has  published 
partial  lists  of  the  Town  Magistrates  of  Yedo  and  of  others 
and  he  has  kindly  made  up  for  this  work  some  deficiencies 
in  the  lists  published  in  the  antiquarian  magazines.  But 
the  record  for  the  last  years  of  the  Finance  aud  Temple 
Magistracies  is,  unfortunately,  still  lacking.  There  are 
moreover  a  few  discrepancies  here  and  there, — a  Magistrate 
resigning  w^ho  is  not  recorded  as  appointed,  or  appointed 
and  never  resigning.  The  abbreviation  App,  stands  for 
the  appointment,  and  Res,  for  the  resignation.  The  latter 
word  has  for  convenience'  sake  been  invariably  used; 
almost  all  vacating  of  office  would  in  form  at  least  have 
been  a  resignation,  except  death,  and  it  was  not  deemed 
worth  while  to  note  particularly  the  mode  in  which  the 
office  was  vacated.  It  would  have  been  desirable  to 
indicate  to  the  eye  more  clearly  the  length  of  time 
each  Magistrate  was  in  office;  but  this  could  only  be 
accomplished  at  too  great  a  sacrifice  of  space.  The 
titles,  it  should  always  be  remembered,  are  purely 
honorary ;  they  are  explained  in  the  early  part  of  this 
volume. 

The  Western    date  given  for  each  year  is   that  of 
the  first  day  of  the  Japanese  year. 
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IZ 


1 

r«<if. 

Temple 
Magulratei, 

Towti 

Finance 
MagUiraUe, 

1 

IV. 

1651, 

Feb.  20. 

Hatsndaira, 

Lord  of  Idzumi. 
Ando, 

Goyemor  of 

Kyoto. 

Kamiwo, 
Lord  of  Bazen. 

Ishiya, 
Under-Minister 
of  the  Interior. 

Sosie  GfByemoD. 
Morakoshi, 
Lord  ol  Nagalo. 

I. 

1652, 

Feb.  10. 

1 

• 

1 

n. 

1658, 
Jan.  29. 

ITT. 

1654, 

Feb.  17. 

I. 

1655, 

Feb.    7. 

M 

n. 

1656, 
Jan.  27. 

m. 

1657, 
Feb.  13. 

• 

I. 

1658, 

Feb.    8. 

Aj^.  Inoaye, 
Lord  of 

Kawachi. 
App.  Itaknra, 

Lord  of  Awa. 
Rei.  Ando, 
GoTemor  of 

Kyoto. 

Rei,  Ishiya, 
Uuder-Minister 
of  the  Interior. 

App.  Morakoshi. 
LordofNagato. 

II. 

1659, 

Feb.  22. 

Matsudaira, 
Lord  of  Idzumi. 

Re$.  Mnrakoshi* 
Lordol  Na$ato. 
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1 

Year. 

TempU 
Magistrates. 

Town 
Magistrates^ 

Finance 
Magistrates, 

• 

•4 

m. 

1660, 
Feb.  11. 

App.  Okada, 

Lord  of  BoseEU 
Aw,  Itami, 

Lord  of 

HarinuL 

I. 

1661, 
Jan.  31. 

App.  Kogatsume, 
Lord  of  Kai. 

Ret.  Itaknra, 
Lord  of  Awa. 

Res.  Kamiwo, 
Lord  of  Bozen. 

App.  Watanabe, 
Lord  of  Osumi. 

Res.  Sone  Gen- 
yemon, 

II. 

1662. 

Feb.  19. 

Res.  Itami, 
Lord  of 

Harimt. 

ITT. 

1663, 

Feb.    8. 

• 

n 
SI 

IV. 

1664. 

Jan.  28. 

t< 

V. 

1665. 
Feb.  16. 

VI. 

1666, 

Feb.    4. 

App.  Ogasawara, 

Lord  of  Yama- 

shiro. 

Res.  Murakoshi, 
Lord  of  Nagato. 

App.  Shimaida, 
Lord  of  Idsomo. 

App.  Matsunra 
lyemoQ. 

vn. 

1667, 
Jan.  24. 

Res.  Inonje, 
Lord  of  Eawa- 
chi. 

VIII. 

1668, 

Feb.  12. 

App.  Sngiiira, 
Cbief  of  Im- 
perial Atleii- 
da&lt» 

▲PPBNDEC  m. 


• 

1 

Year. 

Temple 
Magiitratee, 

Town 
MagittraUs, 

Finance 
MagUtratet* 

IX. 

1669, 
Feb.    1. 

X. 

1670, 
Feb.  20. 

Re:  Kogatanme. 
Lord  of  Kai. 

Re$.  Okada, 

Lord  of  Bozen. 
App.  Tokayama 
OobeL 

3 

XL 

1671. 

Feb.  10. 

App.  Honda. 

Lord  of  Yama- 
shiro. 
App.  Toda. 

Lord  of  Iga. 

xn. 

1672. 
Jan.  80. 

Res.  Soginra, 
Chief  of  Im- 
perial  Attend- 
ants. 

I. 

1678, 

Feb.  17. 

App.  Miyazaki, 
Lord  of  Wa- 

kasa. 

App.  Kaikiye- 

II. 

1674, 

Feb.  6. 

Res.  MatBUura 

lyemon. 

• 
H 

ITT. 

1675, 

Jan.  26. 

App.  Okabe, 
Lord  of  Surnga^ 

PH 

IV. 

1676, 

Feb.  14. 

Re$.  Toda. 

Lord  of  Iga. 
Rea.  Honda. 

Lord  of  Yama- 
shiro. 
App.  Oda, 

Lord  of  Settsn. 

V. 

1677. 
Feb.  2. 

Jjyp.'Itakura. 
Steward  of  Im- 
perial Supplies. 

» 

» 

A 


VI 
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1 

Year, 

TempU 

Towm 

Fina$te§ 

Magistrates, 

MagiUraiiM, 

Biagi9trate», 

fi^ 

VI. 

Res.  Ogasawara, 

1678. 

Lurd  of  Yuma- 

Feb.  21. 

shiro. 
Res.  Oaa, 

Lord  of  Settsa. 
App.  Matsudaira, 

Lord  of  Yania- 

shiro. 

• 

vn. 

Res.  Kalkiyemoo. 

S 

1679, 

91 
H 

Feb.  11. 

«H 

VIII. 

Res.  Itakura, 

Res.  Matsudaira, 

App.  Oka, 

1680, 

Steward  of 

Captain  of  the 

Lord  uf  Bisen. 

- 

Feb.  1. 

Imperial 

Imperial  Bi>dy- 

App.  Hikonluu 

Supplies. 

Guard. 

Lord  of  Hoki. 

App.  Abe, 

R^s.  Miyazaki, 

App.  Takagt, 

Lord  of  Bago. 

LordofWakasa. 
App.  Kainocho, 
Lord  of  Hida. 

Lard  of  Im. 

I. 

Res.  Matsudaira, 

Res.  Shimada. 

Res.  Tokoynm 

1681, 

Lord  of  Yama- 

Lord  of  Idzu- 

Gohei. 

Feb.  19. 

shiro. 
Res.  Abe, 

Lord  of  Biigo. 
App.  Mizuno, 
Wardeu  uf  the 
Palace  Gate. 
Res.  Inabe, 

Lord  of  Tango. 
App.  Akimoto, 

mo. 
App.  Hojo, 
Lord  of  Awa. 

i 

Lord  of  Tajima. 

App.  Sakai, 

H 

Lord  of  Ya- 

uiato. 

II. 

Res.  Akimoto, 

Res.  Takmgi, 

1682, 

Lord  of  Tajima. 

Lord  of  lae. 

Feb.  8. 

App.  Sakamuto, 

Avp.  Nakmyanuu 
Lord  of  Totomi. 

Wardeu  of  the 

Palace  Gate. 

ni. 

Res.  Sakai, 

1683, 

Lord  of  Ya- 

Jan.  28.  | 

mato. 
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XIII 


• 

1 

Tear. 

Temple 

Towm 

Finanes 

E 

MagiainUes, 

Magiatrates*. 

Magistrates* 

A. 

• 

ni. 

App.  Itaknra, 

i 

1688, 

Lord  of  lyo. 

Jan.  28. 

App.  Honda, 

.6* 

Lord  of  Awaji. 

I. 

Res.  Itakura, 

Res.  Okabe, 

1684, 

Lord  of  lyo. 

Lord   of 

Feb.  16. 

Suruga. 

II. 

Res.  Midznno, 

Res.  Nakayama. 

1685, 

Warden  of  the 

Lord  of  Totomi. 

|Feb.  4. 

Palace  Gate. 
App.  Okubo, 
Lord  of  Oki. 

Res.  Matsudaira. 
Captain  of  Im* 
perial  Boily- 

Guard. 
App.  Sengoku, 
Lord  of 

Idxnmi. 

m 

•i 

III. 
1686, 

«-» 

Jan.  24. 

IV. 

Res.  Sakamoto, 

Re^.  Oka, 

1687, 

Warden  of  the 

Lord  of  Bizen. 

Feb.  12. 

Palace  Gate. 
Res.  Honda, 

Lord  of  Awaji. 
Res.  Okubo, 

Lord  of  Oki. 
App.  Sakai, 

Lord  of  Kawa- 
chi. 
App.  Yonezawa, 

Lord  of  Dewa. 
App.  Toda, 

Res.  Hikosaka, 

Lord  of  Hoki. 
Re».  Sengoku, 

Lord  of  Idzmni. 
App.  Sano, 

Lord  of  Nagato. 
App.  Kostiga, 

Lord  of  Totomi. 

- 

Lord  of  Noto. 

I. 

App.  Honda, 

Res.  Sano, 

• 

1688, 

Lord  of  Kii. 

Lord  of  Nagato. 
App.  Matsudaira, 

D 

M 

Feb.  2. 

e 

Lord  of  Mine. 

M 

App.  Toda, 

o 

Lord  of 

Mine. 

XIY 
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• 

Year. 

Temple 
Magistrates, 

Town 
Magistrates. 

Finance 
MagistnUee. 

IT. 

1689, 
Jan.  21. 

Res. 

Sakai, 
Lord  of  Kawa- 
ohi. 
App.  Kato, 
Lord  of  Eohu. 

■ 

Res.  Toda, 

Lord  of  Mino. 
App.  loaba. 

Lord  of  Shimo- 
diokt* 

in. 

1690, 
Feb.  9. 

Res.  Kato, 

Lord  of  Echu. 
App.  Ogasawara, 

Lord  of  Sado. 

Res.  Kainocho. 

Lord  of  Hida. 
App.  Noze, 

Lord  of  Idzu- 
mo. 

IV. 

1691, 

Jan.  29. 

App.  Matsuura. 
Lord  of  Iki. 

• 
Q 

V.     • 
1692, 
Feb.  17. 

Res.  Yonezawa, 
Lord  of  Dewa. 

4 
K 

o 

VI. 

1693, 

Feb.  5. 

Res.  Hojo, 

Lord  of  Awa. 
App.  Kawagucbi, 

Lord  of 

SettBU. 

VII. 

1694, 

Jan.  25. 

Res.  Matsuura, 
Lord  of  Iki. 

App.  Nagai. 
Lord  of  Idzu. 

App.  Ido, 
Lord  of  Tso- 
shimftb 

VIIT. 

1695, 

Feb.  13. 

IX. 

1696, 

Feb.  3. 

Res.  Honda, 

Lord  of  Kii. 
App.  Inouye, 
Lord  of  Kawa- 
chi. 
App.  Matsudaira, 
Lord  of 

Shima. 

App.  HaffiwaiA,  « 
Lord  of  Omi. 
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XT 


D 
M 

O 

H 
O 


H 
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Year, 


X. 

1697. 
Jan.  23. 


XI. 

1698. 

Feb.  11. 


XII. 

1699. 

Jan.  81. 


Magittratet. 


Town 
Magiitrates. 


App.  Matsumaye, 
Lord  of  Idzu. 


Res.  KawagQohi, 
Lord  of  Settsu. 


Finance 
Magistratee, 


xni. 

1700. 
Feb.  19. 


XIV. 

1701, 

Feb.  8. 


XV. 

1702, 

Jan.  28. 


XVI. 

1703. 

Feb.  16. 


Res.  Toda, 

Lord  uf  Noto. 
Res.  Inouye, 

Lord  of  Kawa- 
ohi. 
App.  Abe. 

Lord  of  Hida. 


App.  Aoyama, 
Lord  of  Hari- 


ma. 


Res.  Aoyama. 
Lord  of  Hari- 
ma. 
App.  Honda. 
Minister  of 
Justice. 


I. 

1704. 

Feb.  6. 


Res.  Nagai. 

Lord  (rf  Idzu. 
Res.  Abe. 

Lord  of  Hida. 
App.  Mijaki, 

Lord  of  Bizen. 
App.  Kuze, 

Lord  of  Ya- 

mato. 


App.  Aoyama, 
Lord  of  Hari- 


ma. 


Res,  Aoyama. 
Lord  of  Hari- 
ma. 


App.  Niwa, 
Lord  of  Toto- 


mi. 


Fes.  Matsumaye, 
Lord  of  Idzu. 
App.  Hayashi. 
Lord  of  Tosa. 


App.  Matsodaira. 
Lord  of  Iki. 


Res.  Inaba. 

Lord  of  Shimo- 
dzake. 
App.  Kugai, 

Lord  of  Inaba. 
App.  Togawa, 

Lord  of  Bizen* 


Res.  Ido. 

Lord  of  Tsn- 
shima. 
App.  Nakayama, 

Lord  of  Idzu- 


mo. 


ZVl 
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r^ar. 

Temple 
Magistrates. 

Toum 
Magistratei. 

Finance 
MagiKtraUt* 

n. 

1705, 
Jan.  25. 

Res,  Kuze, 
Lord  of  Ya- 

mato. 

App.  Toni, 
Lord  of  Iga. 

App,  Hori, 
Lord  of  Tango. 

Res.  Hayashi, 
Lord  of  Tosa. 

App,  Tsubouohi, 
Lord  of  Noto. 

Re*.  Kogai, 

Lord  of  loaba. 
App.  Ishiwo, 

Lord  of  Awa. 

III. 

1706, 

Feb.  3. 

• 

IV. 

1707, 

Feb.  3. 

V. 

1708, 

Jan.  23. 

Res.  Hori, 
Lord  of  Tango. 

1 

Res.  Togaivm, 

Lord  of  Bisoi, 
Res.  Ishiwo, 

Lord  of  Awft. 
App.  Hiraiwa, 

LordofWalmt. 
Ajip.  Okabo, 

Lord  of  OmuhL 

VI. 
1709, 

Feb.  10. 

• 

App.  Ando, 
Governor  of 
Kyoto. 

VII. 

1710, 

Jan.  30. 

Res.  Miyaki, 
Lurd  of  Bizen. 

App.  Morikawa» 
Lord  of  Idzu- 
mo. 

• 

1 

n 

I. 

1711, 

Feb.  17. 

Re*.  Torii, 
Lord  of  Iga. 

App.  Matsadaira,- 
Lord  of  Saga- 
mi. 

Res.  Hagiwara, 
Lord  of  Omi. 

App.  MidiUBO, 
Lord  of  Tn. 

shiiui« 

II. 

1712, 

Feb.  7. 

APmNsn  m^ 
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Period, 

Yewr, 

Temple 
MagistraUi, 

Town 
Magistrates. 

Finance 
Magistratei* 

IIL 

1713, 

Jan.  26. 

Rei,  Honda, 
Minister   of 

Justice. 
Ret.  Ando, 
Governor  of 

Kyoto. 
App,  Doi, 
Lord  of  lyo. 

Res.  Hindwa, 
Lord  of  Waka- 

App,  Midzuno, 
Lord  of  Hoki. 

• 

D 

i 

a 

CQ 

IV. 

1714, 

Feb.  15. 

Re«,  Morikawa, 
Lord  of  Idzu- 
mo. 
App,  Tatebe, 
Minister  of 
Public  Works. 
App.  Ishikawa, 
Lord  of  Omi. 

Res,  Niwa, 

Lord  of  Totomi. 
App.  Nakayama, 

Lord  of  Idzu- 
mo. 

Re*,  Nakayama, 
Lord  of  Idza- 
mo. 

App,  Ise, 
Lord  of  Ise. 

V. 

1716, 

Feb.  4. 

Res.  Tatebe, 
Minister  of 
Public  Works. 
App.  Inouye, 
Lord  of 

Totomi. 

- 

I. 

1716, 

Jan.  25. 

Res.  luouye. 
Lord  of  Totomi. 

Res,  Okubo, 
Lord  of  Omi. 

App.  Okubo, 
Lord  of  Shimo- 
tsnke^ 

• 

O 

n 

o 
\4 

II. 

1717, 

Feb.  11. 

Res.  Ishikawfl, 
Lord  of  Omi. 

App.  Audo, 
Governor  of 

Kyoto. 

Res,  Matsudaira, 
Lord  of  Iki. 

App.  Oka, 
Lord  of  Echi- 
zen. 

III. 

1718, 

Jan.  31. 

Res.  Ando, 
Governor  of 

Kyoto. 
App.  Makino, 

Lord  of  Inaba. 
App.  Sakai, 
Minister  of  Pa- 
luce  Bepairs. 

A 


1 

Ttar. 

XVII. 
1782. 
Jan.  37. 

xvin. 

;    1788, 
'Fab.  14. 


XIX. 
1734. 
Feb.  i. 


Hei.  Nishiwo. 

Lord  ot  Oki. 
llei.  Matsadaira, 

Minister  of 
FoMign  AHtrira. 
J  pp.  Sengoku. 

Lord  ot  Shina- 


Bm.  H atraaaiis. 

Captain  ol  the 

Imperial  Bodj- 

Ouud. 

Am.  Kanjo, 
Lord  of  ShlaiB, 


"ai' 


'  of  Cbi- 


■:  Sengoku, 
1735,  Lord  oi  Shi" 
Jan.  24. 

;.'«.  Hojo. 

Lord  of  Totomi. 
App.  Makino, 
Lord  o(  Ecbi- 


iMTd  Of  C 

Sradof  Bi 


Itei.  Hosoda. 

Lord  ol  Tombt, 
App.  Kamivo, 

Lord  ol  Waka- 
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Year. 

Temple 
MagUtrates. 

Totcn 
Magistrates, 

Finttnce 
Mayiutrates. 

III. 

1738, 

Feb.  19. 

Res.  loaba. 

Lord  of  Shimo- 
tsuke. 
App.  Ishikawa, 

Lord  of  Tosa. 

Res.  Sugioka, 

Lord  of  Sado. 

App,  Midzimo. 

Lord  of  Tea- 

shima.. 
App.  Sakurai, 
Lord  of  Kawa- 
Chi. 

■ 

S 

H 
O 

IV. 

1739, 

Feb.  8. 

Res.  Matsudaira, 
Lord  of  Kii. 

App.  Yumano, 
Lord  of  In  aba. 

App.  Honda, 
Lord  of  Hoki. 

Res.  Matsunami, 
Lord  of  Clii- 

kugo. 

App.  Midzuno, 
Lord  of  Bizen. 

Res.  Sakurai, 
Lord  of  Kawa- 
ohi. 

App.  Einoshita, 
Lord  of  Iga. 

V. 

1740, 

Jan.  29. 

Res,  Midzuno, 
Lord  of  Bizen. 

App.  Shima, 
Lord  of 

Nagato. 

I. 

1741. 

Feb.  16. 

2 

n. 

1742. 
Feb.  5. 

Res.  Makino, 
Lord  of  Eciii- 
zen. 
App.  Hotta, 
Lord  of 

Sagami. 

Res.  Eawano, 
Lord  of  Bozen. 

III. 

1743, 

Jan.  2G. 

App.  Hagiwa, 
Lord  of  Hoki. 

• 

o 
>* 

r. 

H 

I. 

1744, 

Feb.  14. 

Res.  Hotta, 
Lord  of  Sagami. 

App.  Matsudaira, 
Under- Mini- 
ster of  the 

Interior. 

Res.  Ishikawa, 
Lord  of  Tosa. 

App.  Noze, 
Lord  of  Higo. 

Res.  Midzuno, 
Lord  of  Tsu- 
shima. 

App.  Hayami, 
Lord  of  Dewa. 

T«l.  zz.  8up.  Pt.  i.~15. 


/ 


zxu 
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-^ 

r<rar. 

Temple 

Town 

Finance 

S 

Magistrates. 

Magistrates, 

Magistrates, 

k1 

II. 

Res,  Hagiwa, 

1746, 

Lord  of  Huki. 

Feb.  1. 

III. 

Ret.  Honda, 

Res.  Shima, 

Res.  Kinoehita, 

1746, 

Lord  of  Hoki. 

Lord  of  Nagato. 

Lord  of  Iga. 

Feb.  20. 

App.  Akimoto, 

App.  Baba, 

App.  Matsunra, 

Lord  of  Settsu. 

Lord  uf  Sanuki. 

Lord  of  £aw»- 

• 

App.  Koide, 

ehi. 

§ 

Lord  of  Shi. 

nano. 

X 

IV. 

/?'•«.  Yaniano, 

1747, 

Lord  of  Inaba. 

Feb.  10. 

Res.  Akimoto, 
Lord  of  Settsu. 

App.  Matsudaira, 
Steward  of 
Imperial  Sup- 
plies. 

App.  Inaba, 
Lord  of  Tango. 

I. 

Res.  Koide, 

Res.  Hayami, 

1748. 

Lord  of  Shi- 

Lord  of  Idza- 

Jan.  30. 

nano. 
App.  Aoynma, 

Lord  of  Inaba. 
App.  Sakfti, 
Lord  of  Yama- 
shiro. 

mo. 

App.  Magari- 

baehi. 
Lord  of  Bongo. 

II. 

Rett.  Sakai, 

Res.  Kami  wo, 

• 

1749, 

Lord  of  Yama- 

Lord  of  Waka- 

M 

t 

Feb.  17. 

sbiro. 

sa. 

-< 

App.  Honda, 

App.  Yendo, 

if 

Chief  of 

Lord  of  Ise. 

Imperial 

App.  Mitsui, 

Magazines. 

Lord  of  Kadzo- 

sa. 

III. 

Ren.  Inaba, 

Re>i.  Baba, 

1750, 

Lord  of  Tango. 

Lord  of  Sanuki. 

Feb.  7. 

App.  Yaniada, 
Lurd  of  Idzu. 
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M 

pa 
o 
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Year. 


I. 

1751, 

Jan.  27. 


II. 

1752, 

Feb.  15. 


III. 

1753, 

Feb.    3. 


VI. 

1754, 

Jan.  23. 


V. 

1755, 

Feb.  11. 


Temple 
Magistrates, 


Res.  Oka, 
Lord  of 

Eohizen. 
App,  Matsudaira, 
Governor  of 

Kyoto. 


Res.  Matsadaira, 
Governor  of 

Kyoto. 

App.  Torii, 
Lord  of  Iga. 


Town 
Magistrates* 


Res.  Yamada, 

Lord  of  Idza. 
App.  Toda, 

Lord  of  Bnzen. 
App.  Tsucbiya, 
Lord  of 

Ecbizen. 


VI.      I  App.  Abe, 
1750,    i     Lord  of  lyo. 
Jan.  31. ' 


vn. 

17:.7, 
Feb.  IH. 


Finance 
Magistrates, 


Res.  Yendo, 

Lord  of  Ise. 
Res.  Mitsui, 
Lord  of 

Kadzasa. 


App.  Naf;(ai, 

Lord  of  Tamba. 
App.  Issbiki, 

Lord  of  Suwo. 


Res.  Matsnara, 
Lord  of 

Kawachi. 
Res.  Nagni, 
Lord  of  Tamba. 
App.  Mataudaira, 
Minister  of 
Foreign  Affairs. 
Ajip.  Oi, 

Lord  of  Ise. 


Res.  Matsudaira, 

Minister  of 

Foreign  Affairs. 
App.  Ohnshi, 

Lord  of  Omi. 


App.   Naknyama, 
Lord  of  Totomi. 


App.  Oi, 

Lord  of  Ise. 
App.  Hosoda, 

Lord  of 

Tamba. 


i»<'x.  Xakayama, 
Lord  of  Totomi. 

App.  Su^finuma, 

Lord  of  Sbimo- 

tsuke. 


i 
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• 

o 

Year, 

Temple 

Town 

Finance 

Magistrates, 

Magistrates. 

MagiMtrate$» 

vni. 

Ren.  Aoyama, 

Res.  Ohashi; 

1758, 

Lord  of  Inaba. 

Lord  of  Omi. 

Feb.  8. 

Res.  Honda, 
Chief  of  Im- 
perial Maga- 
zines. 

App.  Tocliigi, 
Lord  of  Tosa. 

Res.  Sngauuroa, 
Lord  of  Shimo* 
tsoke. 
App.  Inaba, 
Lord  of  Shimo- 
tsoke. 
App.  Obata, 
Lord  of  Yama- 
shiro. 

IX. 

App.  Matsudaira. 

Res.  Hosoda, 

1759, 

Lord  of  Suwo. 

L<»rd  of  Tamba. 

Jan.  29. 

App.  Mori, 

• 

App.  I^hiya, 

Lord  of  Sanuki. 

App.  Odn, 

Lord  of  Bigo. 

X. 

Res.  Torii, 

Res.  Inaba, 

17G0, 

Lord  of  Iga. 

Lord  of  Scttsu. 

Lord  of  Shimo- 

Feb.  17. 

Res.  Abe, 

tsoke. 

• 

Lord  of  lyo. 

App.  Tsuboochi, 

i?««.Matsudaira, 

Lord  of  Somga. 

en 

Lord  of  Sinvo. 

o 

App.  Matsudaira, 
Lord  of  Idzumi. 
App.   Kobori, 

Lord  of  Tosa. 

XI. 

Res.  Kobori, 

Res.  ObaU. 

1761, 

Lord  of  Tosa. 

Lord  of  Yama- 

Feb.  5. 

App.   Sakai, 
Lord  of  Hida. 

Rex.  Oda, 

shiio. 
Res,  Tsaboochi, 

Lord  of  Soroga. 
App,  An  do, 
Imperiiil  OffieiaL 
App,  Makino, 

Lord  of  Osomi. 

XII. 

App.  One, 

176-2, 

Lord  of  Settsn. 

Lurd  of  Hjoga. 

Jan.  25. 

App.  Doi, 

XIII. 

1763, 

Keeper  of 

Feb.  13. 

Imperial 
Rice-store- 
houses. 

APPENDIX  m. 
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Ytar. 

Temple 
MagUlTutet. 

Toan 
3lasUtr..tti. 

Finance 

ilasiitraM. 

I. 
1764, 
Feb.    2. 

Rti.  Mori. 
Lord  of  Sanuki. 
lifi.  Malsudftira. 
Lord  111  Id^nmi. 
App.  Matsa- 

ddira, 
Lord  oflgB. 
App.  Toki. 
Lord  of  MiDo. 

II. 
1765. 
Feb.  20. 

Re:  BakHi, 
Lord  of  Hida. 

Idzamo. 

Re,.  JBBhiki, 
Lord  ot  guwo. 

App.  lu(L, 

Lord  of  Bizen. 

i 

III. 
1706. 
Feb.    0, 

IV. 
1767. 
Jan.  30. 

i.'«.  Doi. 

Imperial  Bice- 
BtorehoasBB. 
Itfi.  Kuze. 
Lord  of  Idzumo. 
App.  Makino, 

Lord  of  Eehn. 
jlpp.  TBuchiva, 
Lord  ot  Moto. 

V. 

17«H. 
Feb.  18. 

]!,■'.  TsnohijB, 
Lord  ol 

Echizcn. 
App.  Makino. 
Loid  of  Oaumi. 

Rf*.  JIakino. 

Lord  of  OBumi. 

Jpp.  MRtsudniin, 

Loid  ot 

Tsuahiina. 

VI. 

1769. 
Feb.   7. 

VII. 
1770, 
Jm.  27. 

J.V*.  Todft, 

I^rd  of  B\i7.ea. 
App.  M^aari-^j^ 

LordofKai. 

Ha.  Ilia. 
Lord  of  Biien. 
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• 

I- 

Year. 

Temple 
Magistrates. 

Town 
Magistrates, 

Finance 
Magi*trate$. 

• 

< 

M 

VIII. 

1771, 

Feb.  15. 

I. 

1772, 

Feb.  4. 

Res.  One. 

Lord  of  Hyugt. 
App.  Kawai, 

Lord  of  Eehi- 
sen. 

II. 

1773, 

Jun.  28. 

Res.  Matsa- 

dain. 
Lord  of  Tbq- 
shima. 
App.  Oda, 
Lord  of  Harima. 

III. 

1774, 

Feb.  11. 

< 

IV. 

1775, 

Jan.  31. 

Res.  Matsudaira. 

Lord  of  Iga. 
App.  Oda, 

Lord  of  Bigo. 

Res.  Kawat, 
Lord  of  Eohi- 
zeo* 

App.  Arami, 
Lord  of  Eaga. 

V. 

1776, 

Feb.  19. 

Res.  Tsuchiya, 
Lord  of  Noto. 

App.  Toda, 
Lord  of  Inaba. 

Res.  Arami, 

Lord  of 
App.  Kuwabara, 

Lord  of  Noto. 

VI. 

1777, 

Feb.  8. 

Res.  Makino, 
Lord  cf  Echu. 

App.  Makino, 
Lord  of  Buz  en. 

App.  Abe, 
Lord  of  Bichu. 

m 

VII. 

1778, 

Jan.  28. 

Res.  Oda. 
Lord  of  Hari- 
nuu 
App.  Tamammmt 
Lord  of  Shi- 

naiio* 

APPEKDDC   III. 
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• 
to 

Year. 

Temple 
Magistrates, 

Town 
Magistrates. 

Finance 
Alagitnratei. 

• 
M 

vin. 

1779, 
Feb.  10. 

Res.  Ishiya, 
Lord  of  Bogo, 

App.  Matsu- 

moto, 
Lord  of  Idza. 

IX. 

1780, 

Feb.    5. 

# 

I. 

1781, 

Jan.  24. 

Res,  Toki, 

Lurd  of  Mino. 
Res.  Oda, 

Lord  of  Bigo. 
Ajyp,  Inouye, 

Lord  of  Eawa- 
chi, 
App,  Ando, 

Lord  of  Tsu- 
shima. 

II. 

1782, 
Feb.  12. 

1 

Res.  Toda, 
Lord  of  Inaba. 

Res,  Ando, 
Imperial  0£B- 
oial. 
App.  Akai, 
Lord  of  Echi- 
zen. 

III. 

1753, 

Feb.  2. 

Re*.  Makino, 
Lord  of  Buzen. 

App.  Hotta, 
Lord  of  Sagami. 

IV. 

1784, 

Jan.  22. 

Res.  Ando, 
Lord  of  Tsu- 

shiroa. 
App,  Matsudaira, 
Governor  of 

Kyoto. 
App,  Matsudaira, 
Lord  of  Hoki. 

Res.  Makino, 
Lord  of  Osumi. 

App,  Yamamura, 
Lord  of  Shiua- 
no. 

Res,  Yamamora, 
Lord  of  Shima- 
no. 

App.  Euze, 
Lord  of  Tango. 

V. 

1786, 

Feb,  9. 

zxvm 
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•n 

Year. 

Temple 
MagUt  rates. 

Town 
Magittrates. 

Finance 
Mogittrate$. 

VI. 

lle».  Inouve, 

Res.  Akai. 

1780, 

Lord  of  Kawa- 

Lord  of  Ecbi- 

Jan.  '60. 

chi, 
App.  Inaba, 
Lord  of  Tango. 

• 

zen. 
Res.  Matsumoto, 

liOrd  of  Idzu. 
App    Aovama, 

Loi-d  of  Tajima. 
App.  Tsuge, 

Lord  of  Nagato. 

VII. 

lu'A.  Matsndaira, 

Rex.  Magari- 

lies.  Aoxama, 

17.^7, 

Lord  of  lluki. 

bnohi. 

]  .ord  of  Tajima. 

Feb.  18. 

AVs.  llotta. 

Lord  of  Kai. 

App.  NcKi'^hi, 

Lord  of  Sugami. 

App.  tt  Re*. 

Lord  of  Hizen. 

/ifx.  Abe, 

Ishikawii. 

• 

L  lid  of  Hichu. 

Lord  of  Tosa. 

g 

App.  Miikino, 

App.  Yogyu, 

>1 

u 

Lord  of  Bizcu. 

Under- Steward 

of  Iini>crial 
Supplies 

Res.  Yagyu, 

VIII. 

y»«'x.  Inaba, 

Re*.  Kawabara, 

17.SS. 

Lord  of  Tango. 

Under-Stewarti 

Lord  of  Koto, 

IVb.  7. 

App.  Matsndaira, 

of  Iniperiiil 

Res.  Tsuge, 

Lord  of  Kii. 

Suppli<"<. 

liOrd  «if  Nagato. 

App.  Itakura, 

App.  Hatsukano. 

App.  Kubota, 

InderMinistcr 

Lord  of  Kawa- 

Lord  of  Sado. 

of  the  Interior. 

dii. 

App.  Magari- 

buchi. 
Lord  of  Kai. 
App.  Yagyu,    - 
Under-Hteward 
of  Imperial 
Supplies. 

I. 

App.  Toda, 

Res.  Yainamnra, 

1781>, 

Superintendent 

Lord  of 

.Ian.  20. 

of  I'lilacc 
Maidservants. 

Sliinano. 
App.  Ikeda, 

• 

Lord  of 

00 

US 

Chikug(». 

II. 

Re^.  Toda, 

1790. 

Superintendent 

Feb.  14. 

of  Palace 

Maidservants. 

APPENDIX   in. 
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• 

Year. 

TetnpU 
Magistrates. 

Town 
Magistrates. 

Finance 
Magistrates. 

III. 

1791, 

Feb.    3. 

Res.  Matsudaira, 

Lord  of  Kii, 
App.  Wakizaki, 
Minister  ot  the 
Imperial 
Houschold.l 

Res.  HatsukawQ, 
Lord  of 

Eawachi. 
App.  Odagiri, 
Lord  of  Tosa. 

IV. 

1792, 

Jau.  24. 

Res.  Mnkino, 

Lord  of  Bizen. 
App.  Tachibana, 
Lord  of  Idzumo. 

Res.  Kubota, 
Ijord  of  Sado. 

App.  Sabashi, 
Lord  of  Nugato. 

« 
M 

N 
00 

V. 

17U3, 
Feb.  11. 

Res.  Tacliibana, 

Lord  of 

Idzumo. 
App.  Ao3'nma, 

Lord  of 

Hhimotsuke. 

^ 
W 

VI. 

1794, 

Jan.  31. 

Res.  Sabnshi, 

Lord  of  Nagato. 
App.  Mamiya, 
Lord  of 

Chikuzcn. 

VII. 

1795, 

Feb.  19. 

Rei!.  Ikeda, 
Lord  of 

Chikugo. 
App.  Sakabe, 
Lord  of  Noto. 

VIII. 

1796, 

Feb.    9. 

Res.  Aoyiima, 
Lord  of 
Shimotsuke. 
App.  Doi, 
Keeper  of 
ImiMirlal  Rice- 
stort'hou8es.2 

Re*.  Sakabe, 
Lord  of  Noto. 

App.  Murakami, 
Lord  of  Higo. 

I .  This  Magistrate  was  also  and  originally  Lord  of  Awaji  (see 
No.  8,  Part  III,  St^ction  I) ;  but  the  territorial  title  is  tlie  less  honora- 
ble, and  the  other  is  here  used.  2.  Different  from  the  cue  resigning 
in  1769. 
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c 

IVar. 

Temple 

Town 

Finance 

Mufjistrates. 

Magistrates. 

Magistrates. 

IX. 

1797, 
Jan.  28. 

Res.  Magari- 

bachi. 
Lord  of  Kai. 
Res.  Knze, 

Lord  of  Tango. 
Rfs.  Mamija, 
Lord  of  Cbiku- 
zen. 
App.  Nakagawa, 
liOrd  of  Hida, 
App.  Ishikawa. 
Under- Minister 
of  the 
Interior. 
App.  Suganama* 
Lord  of  Shimo- 
tsake. 

• 

X. 

lit's.  Matsiulaira, 

lit's.  Murakami, 

I! en.  Negishi, 

CO 

1708. 

Ciovcrnor  of 

Lord  of  Higo. 

Lord  of  Hizen. 

< 

Is 

Fob.  10. 

K\'oto. 
7i<'x.  Itiikiira, 

App.  Negishi, 
Lord  of  Hizen. 

App.  Matsudairm, 
Lord  of  Iwami. 

w 

Under- Minister 
of  the 
Int«'rior. 
App.  Matsiidaira, 
Lord  of  Suwo. 

• 

XI. 

App.  I'yemura, 

Res.  Matsudain, 

1791). 

Lord  of 

Lord  of  Hida. 

Feb.  5. 

Surnga. 

XII. 
1800. 

lit'*.  Uyemura, 
liOrd  of  Suruga. 

App.  Ogasawara, 
liordofldznmo. 

Jan.  25. 

App.  liotta, 
Lonl  of  Buzcn. 

• 

I. 

lies.  Dv)i, 

• 

o 

1801. 
Feb.  13. 

Keei)er  of 

Imperial  Kice- 

storehouses. 

>* 
W 

App.  Abe, 
Lord  of  Hari- 
ma. 
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o 

Year. 

Temple 
Magistrates, 

Town 
Magutrates, 

Finance 
Magistrates. 

• 

i 

o 
>* 

II. 

1802, 
Feb.  3. 

App.  Aoyaraa, 
Steward  of  Im- 
perial Supplies. 

App,  Matsudaira, 
Governor  of 

Kyoto.  1 

Res.  Suganuma, 
Lord  of  Shimo- 
tsuke. 
App.  Matsudaira, 
Cliief  of  Im- 
perial Maga- 
zines. 

III. 

1803, 

Jan.  23. 

Res.  Matsudaira, 
Lord  of  Suwo. 

App.  Mizuno, 
Lord  of  Dewa. 

I. 

1804, 

Feb.  11. 

Res.  Abe, 

Lord  of  Hari- 
ma. 
App,  Okubo, 

Lord  of  Aki. 

II. 

1805, 

Jan.  31. 

• 

•< 
in 

III. 

1806, 
Feb.  18. 

Res.  Hotta. 

Lord  of  Buzen. 
Rei.  Mizuno, 

Lord  of  Dewa. 
App.  Abe, 

Minister  of 

Imperial 

Bevenuee. 

Res.  NakaRawa, 
Lord  of  Hida. 
Res.  Ishikawa, 
Under-Mini- 
ster  of  the 

Interior. 
App.  Mizuno, 
Lord  of  Waka- 
sa. 

IV. 

1807, 
Feb.  7. 

V. 

1808, 
Jan.  28. 

Res.  Abe, 
Minister  of 
Imperial 

Bevenaes. 

1.  Different  from  the  one  resigning  in  1798. 
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Temple 

ruu-n 

r.'iuoirF 

£. 

J/u:ri>r<i(«. 

TI. 

App.  Mklaadairn, 

J}«.  UixniHt. 

I80;i. 

Lord  of 

Lord  of  Wkkk. 

Feb.  H. 

Idztimo. 

w. 

vn. 

Ilf.  Okulin. 

Jf.j>  Ili.la. 

ItflO, 

r.ni'il  o[  Aki. 
Ipp.  Anmn. 
Com  manlier  of 
the  Guard. 

Lord  of  Bngo, 
.J/>p.  Xiipnte, 
L.>rdotBigo. 

VIII. 

1  !;,■..  OdsRivL 

Il-i.  N'Bcate, 

IHll. 

!    iord  of  Tiwa. 

Lord  of  Uigo. 

jjiii,  a:.. 

App.  Sdip-le. 

.<j((i.  Arilu, 

Lord  ut  Di^-o. 

Lord  of  Hari- 

IX. 

/.•.■^.  Arima. 
t'..iniiniii.ler  of 

Lr>r.l..ri.lzDmo. 

i 

iVl,,  13 

tlieGuaxl. 

/(...  A  run. 

H 

.ij.p.  Aiip, 

Li>Td  of  Hun- 

s 

].<>td  of  Uicliu. 

""""^■■Ui, 

I^rd  of  Kai. 
■  i'fjri  of"*' 

X. 

Sapato. 

R.:  \VikkitBki.     ! 

IK]:). 

Mlni-ler  of 

fell.  1. 

the  In.peri«I       ' 

Hoawhol.1. 1 

Itfd,  MaisiKUira.  j 

Lord  .'t  Idxumo. 

App.    Xliln, 

]."M  ..f  Biizpn. , 
.Imi.  MalEniduira.  i 
Inder-Minis-      , 
ler  of  the             ■ 

InUrior. 

XI. 

Brt.  ObaHe. 

1MI4. 

Lord  vl 

Fell.  ai. 

Kagato. 

App.    iKDBe, 

Lord  of  Eagk. 
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XXXllI 

• 

3 

Year. 

TempU 

Town 

Finance 

Magistrates. 

Magistrates, 

Magntratet, 

XII. 

Res.  Matsudaira, 

Res.  Negishi, 

Res.  Hida, 

1815, 

Governor  of 

Lord  of  Hizen. 

Lord  of  Bago. 

Feb.  9. 

Kyoto. 

App.  Iwase, 

Res.  Iwase, 

Res.  Aoyama, 

Lord  uf  Kaga. 

Lord  of  Kaga. 

Steward  of 

App.  Sakakibara, 

Imperial 

Minister  uf 

Supplies. 

Imperial 
Bevenaes. 

XIII. 

Res.  Magari- 

1816. 

buchi, 

• 

•< 

Jan.  29. 

Lord  of  Eai. 

App.  Hattori, 

fi 

o 

Lord  of  Iga. 

» 

App.  Tsuchiya, 
Lord  of  Kii. 

App.  Furukawa, 
Lord  of  Yama- 
shiro. 

XIV. 

Res  Abe, 

Rfs.  Yagyu, 

1817, 

Lord  of  Bicha. 

Under:  Steward 

Feb.  16. 

Res.  Naito, 

Lord  of  Buzen. 
App.  Matsudaira, 

Lord  of  Suwo. 
A2>p.  Mizuno, 

Under- Minister 

of  the  Interior. 

of  Imperial 
Supplies. 

I. 

App.  Matsudaira, 

App.  Muragaki, 

1818, 

Lord  of  Huki. 

Lord  of  Awaji. 

Feb.  5. 

II. 

Res.  Nagate, 

Ret.   Sakakibara, 

1819, 

Lord  of  Bigo. 

Minister  of 

• 

Jan.  26. 

App.  Sakakibara, 

of  Imperial 

Minister  of 

Bevenaes. 

Imperial 

Res.  Hattori, 

CQ 

Bevenuea. 

Lord  of  Iga. 
Res,  Tsuchiya, 

Lord  of  Kii. 
App.  Ishikawa, 
Steward  of 
Imperial 

Waters, 
App.  Toyama, 
Warden  of  the 
Palace  Gate. 

i 
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r<rrtr. 

Temple 

Town 

Finance 

Magistrates, 

Magistrates, 

Magistrates. 

III. 

Res.  Iwase, 

Res.  Furukawa, 

1820, 

Lord  of  Kaga. 

Lord  of 

Feb.  14. 

App.  Arawo, 
Lord  of  Tajima. 

Yamashiro. 
App.  Matsunra, 
Lord  of  Ise. 

IV. 

Res.  Arawo, 

1821. 

Lord  of 

Feb.    3. 

Tajima. 
Ajyp.  Tsutsui, 
Lord  of  Kii. 

V. 

Ren.  MatRudnira, 

1822. 

L'luler-Miniater 

Jan.  23. 

of  the  Interior. 

• 

/^fK.  Matsudaira, 
Lord  of  Suwo. 

• 

A  pp.  Honda, 

•I 

Lord  of  Buzen. 

VI. 

App.  Oda, 

Rett.  Matsunra, 

1823, 

Lord  of  Settsu. 

Lord  of  Ise. 

Feb.  11. 

App.  Soga, 
Lord  of  Bugo. 

VII. 

1824, 

Jan.  31. 

VIII. 

Uei<.  Mizimo, 

• 

1825, 

Utidcr-Minister 

Feb.  16. 

of  the  Interior. 
/iVs.  Hondn, 

Lord  of  Buzen. 
App.  Matsu- 

diiira. 

Lord  of  Idzuino. 

App.  Doi, 

Keeper  of 

Imperial  Bico- 

btorehou.ses. 

APPENDIX   in. 


XXXV 
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r<rar. 

Temple 
Magistrates. 

Town 
Magistrate*. 

Finance 
Magistrates. 

IX. 

1826. 
Feb.  7. 

Res.  Matsudaira, 
Lord  of  Hoki. 

App.  Hori, 
Lord  of  Yama- 
to. 

X. 

1827, 
Jan.  27, 

[Beyond  here  no 
list  is  in  exist- 
ence.] 

• 

H 

XI. 

1828, 

Feb.  15. 

Res.  Oda, 

Lord  of  Settsu. 
Rfs.  Hori, 

Lord  of  Yama- 
to. 
App.  Tsuchiya. 

LordofSagami. 
App.  Matsuduira, 

Lord  of  Tango. 

• 

XII. 

1829, 

Feb.  4. 

RfS.  Doi, 
Keeper  of 
ImpenHl  Rice- 
storehouses. 
App.  Wnkizaki, 
Minister  of 
the  Imperial 
Household.^ 

I. 

1880, 
Jan.  25. 

App.  Mabe, 
Lord  of  Shi- 

mosa. 

• 

o 

II. 

1881, 

Feb.  13, 

Res.  Matsudaira, 
Lord  of  Idzu- 
mo. 

Res.  Matsudaira, 
Lord  of  Tango. 

III. 

1882, 
Feb,  2. 

1.  The  same  one  who  resigned  iu  1818. 
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Year. 

Tentple 
Magiitrates. 

Town 
MagUtratett. 

Finance 
Magistratu, 

IV. 

1833, 

Feb.  20. 

V. 

1834, 

Feb.  9. 

Res.  Tsucbiya, 
Lurd  of 

Sagami. 
App.  Inouye, 
Lord  of  Kawa- 
chi. 
App.  Hotta, 
Lord  of  Bichu. 

VI. 

1835, 
Jan.  2y. 

• 

o 
Eh 

VIL 

1836, 

Feb.  17. 

Res.  Sakakibara, 
Minister  of 
Imperial 
Hevenues. 
App.  Okusa, 
Lord  of  Awa. 

VIII. 

1837. 

Feb.    5. 

Res.  Hotta, 

Lord  of  Bichu. 
App.  Aoyama, 

Lord  of  Inaba. 

IX. 

1838. 

Jan.  26. 

[Beyond  here  no 
list  is  in  exist- 
ence.] 

X. 

I8ay, 

Feb.  11. 

XI. 

li^iO. 
Feb.    3. 

Res.  Okusa, 
Lord  of  Awa. 

App,  Toyania, 
Warden  of  the 
Palace  Gate. 
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• 

.2 

Year, 

Temple 
MagistnUes, 

Town 
Magistrates, 

Finance 
Magistrates. 

XII. 

1841, 
Jan.  23. 

Res,  Tsntsui, 
Lord  of  Kii. 

App.  A  Res. 
Yabe, 
Lord  of  Snraga. 

App,  Torii, 
Lord  of  Kai. 

• 

XTTI. 

1842. 

Feb.  10. 

XIV. 

1843, 

Jan.  30. 

Res.  Toyama, 
Warden  of  the 
Palace  Gate. 
App.  &  Res.  Abe, 
Lord  of 

Totomi. 
App.  Nabenhima. 
Minister  of 
Public  Works. 

1 

I. 

1844, 

Feb.  18. 

Pen.  Torii. 

Lord  of  Eai. 
App.  Atobe, 

Lord  of  Noto. 

• 

< 

O 

(4 

II. 

1845, 

Feb.  7. 

Ren.  Atobe, 
Lord  of  Noto. 

App.  Toyama, 
Warden  of  the 
Palace  Gate.^ 

III. 

1846, 

Jan.  27. 

IV. 

1847, 
Feb.  15. 

1.  The  same  who  resigned  in  1843. 
Tol.  XX.  8a|».  Pt.  I.— 10. 
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Year. 

r™- 

itafUlnU: 

L 
1818. 
Feb.  5. 

Miiiisler  ol 
Pablic  Woik.. 

Lord  o(  Sq- 

rnga. 

II. 
Jau.  H. 

!;«.  Makmo. 
Lord  ol  SonigB. 

.<pp.  IJo. 

Lord  ol  T-o- 

sbima. 

E 

III. 
Feb.  li. 

IV. 

IK.)  I. 
FtU  I. 

V. 

lS.-,2. 
Jan,  a  I. 

YI. 

iM5;i, 

Feb.  F-. 

fi*».  TojHini. 
Wnrden  ol  the 
Palare  Gttt. 

1 

I. 

< 

II. 

Feb.'iV.  { 

III. 

Ft:h.    C. 

fl/..  Idfi. 
Lord  ol  TiD- 
Bbima. 
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F«ar 

Temple 

Town 

Finance 

MaifUtrates. 

Magistrates. 

Magistrates, 

III. 

App.  Atobe, 

1856, 

Lord  of  Kni. 

Feb.  6. 

IV. 

Re*,  Ikeda, 

1857, 

Lord  of 

Jan.  26. 

Harima. 
App.  Izawa, 
Lord  of  Mima- 
gaka. 

• 

V. 

Res.  Atobe, 

M 

09 

1858, 

Lord  of  Kai. 

< 

Feb.  14. 

Res.  Izawa, 
Lord  of  Mima- 
saka. 
App.  Ishiya, 

Lord  of  Inaba. 
App.  Ikeda, 
Lord  of  Uari- 
ma. 

VI. 

1859, 

Feb.  3. 

• 

I. 

H 
X 

1860, 

< 

Jan.  23. 

« 

I. 

Res.  Ikeila, 

1861. 

Lord  of  Hari- 

Feb. 10. 

ma. 
App.  Kurokawa, 

• 

2 

Lord  of  Bioha. 

M 
D 

II. 

ReM.  Ishiya, 

PQ 

1862. 
Jan.  30. 

Lord  (»f  Inaba. 
Res.  Knrokawa, 
Lord  of  Bicha. 
App.  and  "Res. 
Ogasawara, 
Lord  of  Nagato. 
App.  and  "Res. 

Oguri, 
Lord  of  Bingo. 

I  Afp.  uid  l:e: 

I    LordofSLi-* 

App.  A«aEO. 

LoiJ  -d  U.zeu. 
,  Jfp.  Sduki, 
Lonlof  Hub. 
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Year. 


n. 

1866, 
Feb.  15. 


in. 

1867, 
Feb.  6. 


IV. 

1868, 
Jan.  25. 


Temple 
JUagittrates. 


Town 
Magiitrates, 


App.  and  Ret, 
Arima, 

Lord  of  Awa. 
App  Eomai, 

Lord  of  Saga- 


mi. 


App,  Eoide, 
Lord  of  Yama- 
to. 
App,  Asahina, 
Lord  of  Kai. 
App,  Sagiara 

Basaboro. 


I 


Ret,  Eomai, 

LordofSagami. 
Ret,  Eoide, 
Lord  of  Yama- 
to. 
Ret,  Asabina, 
Lord  of  Eai. 
App,  and  Ret. 

Earokawa, 
Lord  of  Omi. 
Ret,  Sagiara 

Basabaro, 
App,  and  Ret, 

Sagiara, 
Lord  of  Echo.  , 
App,  and  Ret, 
Sakama 
Bangoro, 
App,  and  Ret, 

Ishikawa, 
Lord  of  Eawa- 
chi. 


Finance 
MagittraUt, 
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CHAPTER  I. 


CONTRACT-INSTRUMENTS. 

In  general,  in  the  case  of  instruments  embodying  a 
contract  of  pledge,^  sale,^  or  conveyance ^  of  lands*  or 
houses, ^5  the  relations  and  companies  ^  of  the  parties  affix 
their  counter- seals,7  and  the  local  officials  add  a  public 
attestation  by  a  seal.®  If  a  dispute  arises  over  an  instru- 
ment not  bearing  the  official  attestation,  no  suit  thereon 
will  be  entertuined.  But  ordinary  instruments  of  contract 
other  than  the  above  are  not  subject  to  any  official  regulation, 
and  the  practice  varies  widely  in  diflferent  regions.  Special 
variations  are  as  follows. 

KiNAi.  In  Yamashiro  knni,  Otagi  and  Kadono  korif 
the  attestation  of  an  official  seal  is  required  for  an  in- 
strument of  pledge  of  realty.  In  towns  the  borrower  usually 
creates  a  hen  ^  by  placing  the  title-deeds  ^^  in  the  hands  of 
the  creditor,  so  that  the  official  seal  is  not  called  for.  In 
Kuse  kori,  the  official  seal  is  not  used  for  pledges  of  realty ; 
but  the  attestiug-seal  ^^  of  the  companies  serves  as  public 
attestation. 

T0K.VID0.  In  Mikawa  kuni,  Atsumi  korif  the  seal  of 
the  ward  or  village  headman  ^-  or  the  company-chief  ^^  is 
required  for  an  instrument  of  sale  or  hypothec  1*  of  houses 

1.  Shichi-ire.  2.  Baibai.  3.  Yuzurl-icatashi  (grant- transfer). 
4.  Tochl.  5.  Kaokii.  6.  Kumi-ai  (the  same  as  kumi).  These  were  the 
u-men-companies,  into  which  every  ward  and  village  was  divided. 
See  Introduction.  7.  Ren-in,  8.  Oku- in.  9.  Teito.  ;  10.  Koken, 
II.  Shd-in.    12.  Shoy a,    IS.  Kumi-rfashira.    li,  Kakiire'Shicki, 
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or  of  residenee-land.  If  the  headman  chooses  to  affix  hit 
seal  to  a  second  hjrpothec  ^  of  the  same  piece  of  knd,  and 
the  second  creditor  suffers  a  loss,  there  is  an  obligation  to 
make  good  the  loss,  and  this  obligation  the  whole  Tillage  or 
ward  shares.^ 

TosAXDo.  In  Omi  kuni,  Shiga  kori^  in  case  of  a 
pledge  of  cultivated  land,  the  village  officers  make  a  pnblie 
attestation  by  affixing  a  seal  to  the  instrument  and  attaching 
a  paper  slip  ^  at  the  proper  place  in  the  land-register.^  In 
the  case  of  town  lands,  it  is  the  custom  to  pledge^  the  title 
deeds,  so  that  the  official  seal  is  not  required.  In  Inngami 
karif  the  method  of  public  attestation  is  the  same  for  villagea. 
In  towns  it  is  the  custom  to  keep  a  register  of  honae- 
pledges,^  and  a  pasted  slip  ^  is  placed  over  the  name  of  the 
owner,  so  as  to  prevent  a  second  mortgage.® 

In  Iwashiro  /niytt,  Aidzu  kori,  in  a  mortgage  of  house- 
land  in  a  town,  the  officials  examine  the  document,  and  affix 
a  slip  '  at  the  proper  place  in  the  house-register  to  prevent  a 
second  mortgage.^  In  a  pledge  of  cultivated  land,  the  pnblie 
attestation  is  accomplished  by  an  indorsement^  by  the 
officials. 

In  Rikuchu  A'uni,  Iwate  Arori,  in  a  mortgage  of  realty, 
the  counter- seal  ^  of  the  companies  is  affixed,  and  not  the 
seal  of  the  officials.  To  prevent  a  second  mortgage 
the  creditor  goes  to  the  officials  and  requests  a  mortgage- 
certificate.^ 

In  Uzen  Xrunt,  Tagawa  korif  in  case  of  a  pledge  or  sale 
of  realty,  the  parties'  companies,  the  head  man,^^  and  the 
ward  or  village  officers  affix  a  counter-seal  ^  and  the  chief 


\.  Viju-kakiire.  For  terms  relating  to  mortgages,  etc.,  seethe 
chapter  thereon.  2.  Itclio-nai  sdmochi.  3.  Kake-gami.  4.  Mixueho. 
6,  Shichiire,  6,  lye-shichi-cho,  l.Harifuda.  S.  Ten  (Jf).  9.Ttuke' 
fuda.  10.  lye-chd.  11.  Uragaki  (back- writing).  12.  Ka-in, 
13.  Shieki'ire  no  tagefuda,    14.  Osa  or  Chonin,    15.  Re-mtu     ^ 


PART  II. — contract:  civil  customs.  o 

headman  ^  then  affixes  his  seal  ^  permitting  the  transaction. 
In  ease  of  a  hypothec,  the  only  formality  is  the  affixing  of 
seals  ^  by  the  relatives  and  by  the  village  officials. 

Hokkaido.  In  Toshima  kunit  Kameda  kori,  no  official 
attestation  is  made.  The  people  are  honest  and  frugal,  and 
no  snch  practice  as  twice  mortgafs^ing  is  known.  In  Tsngarn 
kori,  a  public  attestation^  is  made,  for  a  hypothec  of  land,'^ 
by  the  nakushi,  an  officer  next  in  rank  under  the  ward-elder,* 
and  for  a  mortgage  of  a  house,  by  the  ward-representative,^ 
an  officer  next  in  rank  under  the  headman.^ 

HoKUROKUDO.  In  Echizen  ktmi,  Tsuruga  kori,  in 
villages,  in  case  of  a  hypothec  of  cultivated  land, 
only  the  parties'  relatives  affix  a  counter-seal,  because 
in  this  district  insolvency  is  unknown  [and  no  other 
safeguard  is  needed] .  In  a  "  sale  voidable  on  return  of 
price  **^.  (this  is  the  term  applied  [in  villages]  to  what  is 
virtually  a  pledge  of  laud  for  an  indefiuite  time,  the  land 
being  redeemable  even  by  the  debtor's  descendants  upon 
payment  of  the  principal),  the  headman  ^^  and  the  elder  ^^ 
affix  seals,  and  in  a  sale  or  mortgage  of  house-land  in  a 
town,  the  headman. ^^ 

In  Ecbigo  kmiiy  Eoshi  kon,  in  a  sale,  pledge, 
or  hypothec  of  village  cultivated  land,  the  seals  of 
the  bailiflf,^3  compauy-chief«  and  inspector  i*  are  affixed, 
this  act  being  termed  **  thrice-sealiug."  In  a  town 
public  attestation  is  made,  in  a  sale  of  house-laud, 
by  affixing  the  seals  of  the  headman  ^^  and  the  elder,  and  in 
a  hypothec  or  a  pledge,  by  an  indorsement  of  the  ward- 
representative.  In  Kariha  kon\  in  a  hypothec  or  a  pledge 
of  cultivated   land,    the   so-called  **  three   officers, "^^ — the 


!•  0-joya.  2.  Oku-iu.  3.  Choin.  4.  Oku-sho.  5.  Jisho.  6.  Machi- 
toshiyori,  7.  Machi-dai.  8.  Namishi.  9.  Hotnmono  (original  sum) 
kayeshi  (return)  vrigiri  (sale  ended).  10.  Shoya,  11.  Toshiyori 
12.  Kimoiri.  13.  Kendan.  For  these  names  of  local  officials,  see 
Introduction.     14.  Yokome,    15.  Shoya,     16.  Sanyahi. 
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heaclmaD,^  the  company-chief,  and  the  farmers '-representa- 
tive ^ — affix  an  official  connter-seal.  In  a  sale  or  a  h}'pothec 
of  house-land  in  a  town,  the  relatives  and  the  companies 
connter-seal,  and  a  pnblic  attestation  is  made  by  the 
"ward-elder  and  the  chief-headman.  The  record  of  hypothecs 
is  kept  at  the  office  of  the  ward- assembly,^  and  a  commis- 
sion ^  of  varying  amount  is  paid  at  the  time  of  a  transfer. 
Sometimes  when  the  record  is  neglected,  for  the  sake  of 
evading  the  commission,  a  second  mortgage^   is  effected. 

Naxkaido.  In  Kii  kunif  Naknsa  and  Abe  kori,  when 
a  sale  of  realty  is  effected,  the  seals  of  the  parties,^  their 
companies,  nnd  the  ward-officials  are  required.  The  indors- 
ing seal  ^  of  the  feudal  official  follows,  and  the  document  is 
called  a  **  perpetuity-instrument."  ®  In  a  h\'pothec,  the 
parties  and  their  sureties^  affix  seals,  the  ward-officials 
make  an  official  attestation,  and  the  feudal  official  ^^  adds  an 
indorsing  seal ;  the  purpose  being  to  prevent  douUe 
mortgages. 

In  lyo  A'u;ti,  Uwa  Aon,  in  a  pledge  of  cultivated  land,  the 
company-chief  affixes  an  official  seal ;  if  the  pledgee  is  from 
another  village,  the  headman  ^^  seals.  In  a  pledge  of  honse- 
land  in  a  town,  the  wiird- officer  ^^  seals. 

Saikaido.  In  BnzenAK72<,Kiku  Aon,  in  a  sale  or  pledge 
of  rice-field,  upland,  or  forest- land,  the  headman,  makes  a 
public  attestation  by  sealing.  In  mortgages  of  house-lands 
in  towns  the  ward-elder  does  not  affix  his  seal,  but  as  the 
companies  of  the  parties  do,  no  trouble  is  experienced 
through  double  mortgaging.  In  Shimotsuke  kori,  when 
ricc-ffeld  or  upland  is  pledged,  the  surety  counter-seals,  the 
headman  and  company-chief  then  add  their  official  seals,  and 


1.  Shoya,  2.  Hyakusho-dai.  3.  Machi-gaiiho.  4.  Tesuryo, 
5.  l^enbai.  6.  Honnin.  7.  Ura-in.  8.  Yeitai-thovion^  {yeitai-haibai 
— perpetual  sale — being  the  general  term  for  a  transfer  in  fee 
simple).    9.  Uke-nin.    10.  Ktcan,    11.  Shoya.    12.  Machi-yoagrika. 
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the  debtor,  going  to  the  village  office,  affixes  a  divided-seal  ^ 
at  the  proper  place  in  the  record-book  ^  of  pledges.  Then 
the  parties  respectively  deliver-^  and  receive  ^  the  price.  When 
house-land  in  towns  is  sold  or  pledged,  the  company- chief 
counter- seals,  and  the  ward-elder  affixes  an  indorsing-seal 
on  the  instrument  and  a  divided-seal  in  the  land-register.^ 

In  Hizen  kunif  Takaki  kon,  in  a  pledge  or  convey- 
ance^ of  cultivated  land,  the  headman  affixes  his  official  seal. 
When  house-land  in  towns  is  sold  or  pledged,  the  ward-elder 
does  not  seal,  but  in  a  sale  the  parties  transfer  and  receive 
the  price  before  the  eyes  of  the  ward -elder,  and  in  case  o^ 
a  pledge,  a  note"^  is  made  in  the  land-register.® 

In  Osumi  kiinif  So  kori,  in  sales  of  newly-reclaimed 
land  or  town-land,^  the  relatives  and  companies  of  the  parties 
counter-seal,  and  the  sureties  ^^  and  witnesses ^^  add  a  war- 
ranty-seal ;^  even  in  case  of  a  pledge,  only  the  above  seals 
are  used,  so  that  double  mortgaging  sometimes  occurs. 

In  Tsushima  kuni,  Shimoagata  Aon,  the  sureties 
and  witnesses  counter-seal,  in  case  of  sales  or  pledges  of 
land, ^3  and  no  official  seal  is  affixed ;  if  a  second  mortgage  ^^ 
occurs,  a  suitable  punishment  is  inflicted  by  the  feudal 
official. 

1.  IVari'han  (by  stamping  two  docaments  at  once,  so  that  each 
receives  half  of  the  impression, — in  this  case  presumably  by  stamping 
the  mortgage  instrument  and  the  book).  2.  Hikaye-cho,  3.  Watasu. 
4.  Uketori.  5.  Mizu-cho.  6.  Yudzuri-ioatiishi,  7.  Katagaki,  8.  Ken- 
chi-cho.  9.  Machi  Jiinen,  10.  Shoko-nin,  11.  Ukeoi-nin.  12.  UkC' 
in,     IS.  Jisho.     14.  Ten-bai. 


(8) 


CHAPTER  II. 


WITNESS  AND  SURETY. 

As  a  rale  the  p^^ons  who  act  as  witnesses  and  sareties 
merely  are  present  at  the  transaction  and  do  not  assume 
any  obligation  to  stand  in  the  debtor's  place  and  pay  the 
creditor  in  case  of  a  defaolt.  Special  variations  are  as 
follows. 

KiNAi.  In  Yamashiro  kuni,  Otagi  and  Kadono  korif 
the  term  '*  witness "  is  used  tor  personal  suretyship, 
and  "  surety  "  for  property  soretyship. 

In  Settsa  kuni,  Yabe  kori,  it  is  an  old  ens  torn  that 
the  witness  shall  only  bear  witness  ^  to  the  transaction,  and 
the  surety  shall  make  good  ^  any  deficiency  *^  of  payment  on 
the  part  of  the  principal.^ 

ToKAiDo.  In  Eai  kuni,  Yamanashi  kon\  it  rarely 
happens  that  an  agent  ^  is  selected  outside  of  the  circle  of 
one's  relatives  and  company.  In  important  transactions, 
the  parties  exchange  the  instruments  of  contract  and  report 
the  matter  to  the  headman.^  Less  important  matters  are 
usually  transacted  orally  and  are  not  reported.  The  func- 
tion of  surety  is  usually  undertaken  by  some  one  among  the 
neighbors,  company,  or  relatives. 

In  Sagami  kuni,  Asbigara  Aon',  a  witness  or  a  surety 
must  be  selected  trom  among  one's  company.     The  duty  of 

1.  Shomei  suru.       2.  Bensho,      3.  Fusoku  no  bun.      4.  Hormin. 
5.  Myo  (name)-(fat  (8ab8titate)-iiin  (person).    C.  Namnhi, 
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makiug  good  a  default  of  the  principal  falls  primarily  on  his 
relatives,  and,  if  they  fail  to  do  so,  then  sometimes  it  extends 
to  wituesses  or  sureties. 

In  Shimotsuke  kimlf  Yuki  horiy  those  who  are  de- 
scribed ^  as  sureties  must  make  good  a  default  of  the  princi- 
pal. 

TosANDo.  Ill  Omi  Jaini,  Shiga  kori^  whether  a  duty 
to  make  good  on  default  exists  or  not  depends  on  the 
terms  ^  of  the  instrument.  In  Inugami  kori,  the  witness  mere- 
ly bears  testimony  to  the  transaction,  while  the  surety  has 
the  duty  of  making  good  the  principal's  default. 

In  Shinano  kuni,  Takai  kori,  no  one  can  be  held 
responsible  uuless  he  has  himself  affixed  his  seal  ;3  so  that  it 
is  forbidden  to  deposit^  the  seal  with  the  headman^  or 
company-chief,  even  for  purposes  of  public  business. 

In  Saku  kori,  one  must  keep  possession  of  his  seal,^ 
without  ever  allowing  it  to  go  out  of  his  hands.  In  spite  of 
inconvenience  to  himself,  he  must  not  deliver  it  to  any 
person  [as  agent]  except  parents,  son,  or  brother.  If  he 
changes  '^  his  seal,  he  must  immediately  record  the  new  one 
in  the  book  of  seals  ^  at  the  local  office. 

In  Iwashiro  kuniy  Aidzu  kori,  the  witness  or  surety  is 
called  **  sealer'',^  and  not  only  bears  witness  to  the  transact- 
ion, but  also  makes  good^^  a  default^  of  the  principal. 

In  Rikuzen  kimi,  Miyagi  kori,  there  has  from  early 
times  been  no  distinction  between  witness  and  surety,  and 
such  persons,  where  the  transaction  was  a  money  loan, 
make  good  ^  a  default,  and,  where  they  were  sureties  for 
personal  service, ^^  are  responsible  for  its  performance.     In 


1.  Katagaki  (shoulder-note);  the  oapaoities  which  a  per- 
son holds — offices,  degrees  of  honor,  etc., — are  written  a  little 
above  and  to  the  right  of  the  name.  It  may  be  said  of  a  person 
filling  many  honorable  positions  that  he  has  a  good  katagaki.  But 
the  meaning  *' head-note*'  is  also  current.  2.  Mei-bun.  3,  Cho-in. 
4.  IVatuihi-oku.  5.  Nanvshi,  6.  In-gijd.  7.  Kai-in,  8.  In-kan-cho, 
9.  Ka-IuiH-nin.   10.  DaishO,    11.  Hen-ben.   12.  Ben-sai.  13.  Hito-uke. 
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Toda /.'yri,  persona  under  15  or  above  60  ycni'.- 
customarily  not  made  ftgents.'    Au   agency  is 
word  of  moiitli  ^  and  in  not  reported  to  the  heiidij<, 
feudal  official.     In  Ojikn  l;uji,  pursous  uoder  15  in- 
and  persons  who  have  incurred  a  pmiishment  j;i'i'. 
banishment'  are  not  appointed  sureties. 

In  Uzen  laini,  Okitamti  kuii,    the  surety  for  n 
loan,    ever   since    early   times,    is  not  regarded  ns  . 
indemnify  the  creditor,  even    though  the  debtor's  (i< 
flight   hinders    the   creditor    from  getting  satisfacli 
Tagawa    Imii,    the    term    "  witness  "'*  in    the    Insln 
implies  merely  that  the  person  is  to  bear  teetiuiony. 
even    if  the    debtor  delays  payment,  tiie  witness  due:- 
pnrticnliirly  concern  himself.    But  a  description  as  "  bciij 
or  "  surety  "    implies  a  dnty  to  make  good  a  default. 
Ugo  kiini,  Akita  kori,  the  surety  fur  a  money  loan,  ivln'ji 
principal  defaults  in  payment,^  has  a  duty  to  undertake' 
make   it  good,    even  though  no   express  promise  to  mal. 
good   has   been    made.      When  a   surety    has    guarantii 
a  money  loim'^and  at  maturity  the    principal  cannot  y.i^ 
and  the  creditor  iigreos  to  prolong  the  term  of  payment,  thi 
surety   is   not   regarded   as   bound  to  make  good  a  default, 
inasmuch    ns    the  prolongation  of  the  period  was  a  private 
arrangement^  of    debtor    and    creditor   alone,    and  was  in 
excess  of  the  period  originally  guaranteed.^" 

HoKUBOKUDO.  In  Echn  huni,  Nei  kori,  the  duty  of  the 
witness  is  to  testify  to  the  trausaction,  while  the  surety,  in 
case  the  principal  dies  or  absconds,  has  the  duty  of  onder- 
taking  the  performance  of  tbe  agreement  and  making  good 
the  default. 

lu  Echigo  kuiii,  Kambara  liori,    the  duties  of  an  agent, 


1.  3Iijo-iIainiH.     2.  K!)jO.     3.  Kiiiiolri.      i.  Tiuiho.     G.  fjtonte. 
6.Hemai.     l.Hikiukeru.     B.  Kiiuu-taithaka.   9.  Skidan.    10.  Iftf- 
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surety,  or  witness  end  with  the  term  of  the  original  agree- 
ment. If  such  a  one  dies  before  its  expiration,  his  obligation 
extends  to  his  successor. 

In  Sado  kind,  Sawada  korl,  the  term  used  is  "  rela- 
tion-surety, "^  and,  although  there  is  usually  a  provision  2  in 
the  instrument  that  the  surety  shall  make  good  a  default,  in 
fact  no  one  ever  fulfills  this  obligation,  the  proverb  running 
**  the  surety  does  not  give  money."  ^ 

Sanindo.  In  Tamba  A«w/,  Kuwata  kori,  the  surety  is 
bound  to  make  good  a  default. 

In  Tango  kuniy  Kasa  kori,  the  term  **  surety  "  alone, 
and  not  **  witness,"  is  used.  But  the  so-called  surety 
merely  is  present  at  ^  the  transaction  and  does  not  make 
good  a  default.  In  Yosa  kwi,  there  is  no  term  **  witness  "; 
but,  although  the  instruments  declare  the  surety  to  be 
responsible,  no  one  ever  fulfills  the  obligation. 

In  Inaba  kuniy  Omi  kurij  the  witness  testifies  ^  to  the 
transaction,  and  the  surety  is  bound  to  make  good  a 
default  ^  of  the  principal. 

In  Idzumo  kwiiy  Shimane  koriy  the  surety  in  a  loan  of 
money  or  rice  "^  or  any  other  contract  is  bound,  in  case  the 
principal  defaults,  to  undertake  performance  and  to  repay  ^ 
principal^  and  interest.^ 

Sanyodo.  In  Harima  kuniy  Sayo  koHy  a  witness 
merely  testifies  to  the  contract.  A  surety  is  liable  for  the 
principal's  default,  whether  or  not  it  is  specially  so  agreed 
in  the  instruments. 

Nankaido.  In  Sanuki  himi,  Kngawa  kori,  the  rule  is 
as  in  the  previous  paragraph. 

Saikaido.  In  Buzen  kuniy  Kiku  kon,  the  term 
**  surety  "  is  used,  but  no  instance  exists  of  a  surety's  making 
good  a  default,  the  proverb  running  **  a  surety  does  not 
repay  money.  "^^ 

1.  Shinrui-uke.  2.  Meihun,  3.  Ukenin  zeni  dasazu.  4.  Shusen. 
5.  Shomei.  6.  Furachi,  7.  Kinkoku  taishaku,  8.  Shokyaku. 
9.  Qwan-ri,     10.   Ukenin  kane  tco  Uugunawadzu, 
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In  Hyuga  kunt,  Miyazaki  and  Koya  kori,  the  term 
*'  witness  "  is  not  nsed.  The  surety  is  by  castom  liable  to 
pay  in  case  of  default,  but  no  one  ever  does  so. 

In  Osumi  kimi,  So  kori,  the  witness  testifies  to  the 
transaction  and  the  surety  makes  good  a  default. 

In  Satsuma  kuni,  Eagoshima  kori^  the  witness  and  the 
surety  invariably  fulfill  the  duties  of  suretyship,^  even 
though  they  have  not  sealed  the  instrument. 

1.  Hotho, 


(  13  ) 


CHAPTER  III. 


SALEJ 


There  is  in  villages  a  prohibition  against  the  perpetual- 
sale  2  of  cultivated-land,9  so  that  the  practice  is  for  the 
transaction  to  take  the  form  of  a  pledge  irredeemable  after 
10  years  *  or  of  a  pedigree-transfer ,5  the  seller  receiving  the 
price  and  transferring^  the  property-right .7  The  instrument 
is  counter- sealed  by  the  seller's  relatives  and  company,  and 
the  local  officials  affix  an  official  seal  and  change  the  names 

1.  Baibai,  In  this  chapter  the  terms  dempata  (rice  field  and  up- 
land) and  kochi  (cultivated  land)  are  used  as  equivalents.  As  they  are 
practically  so  in  most  cases  {den  or  ta  applying  to  wet-land,  and  JuUa 
to  all  kinds  of  cultivation  carried  on  in  dry  or  up-land,  and  the  two 
together  comprehending  all  the  cultivated  land  of  a  village),  the  term 
**  cultivated  land  "  wiU  here  be  used  throughout,  to  repi-esent  the 
above  terms,  unless  for  some  reason  the  literal  rendering  is  prefer- 
able. It  is  also  to  be  noted  that  the  customs  recorded  of  viUages  are 
usually  concerned  with  cultivated  land,  while  those  recorded  of 
towns  concern  houses  or  residence-land.  This  is  because  in  the 
towns  the  inhabitants  were  practically  all  merchants,  in  villages 
practically  all  farmers.  Transfers  of  house-land  in  villages  appear, 
but  not  frequently.  On  the  whole,  what  is  said  of  cultivated  land 
may  usually  be  understood  as  a  rural  custom ;  what  is  said  of  house- 
land,  as  a  burgensic  custom. 

2.  Yeltai-haihai  (that  is,  transfer  in  fee  simple).  3,  Kochi. 
4.  Junen-ki  shichi-chi  nagare.  5.  YuUho  (origin,  root,  stock ;  hence 
pedigree,  family-ancestry) -yM^uri-tcata*/a'  (transfer).  6.  Vtsiisu, 
7.  Shoyuken. 
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in  the  land- register.  In  sales  of  town-lnnds  the  parties, 
after  a  consultation,^  draw  up  the  instrument,  have  it  counter- 
sealed  by  the  seller's  relatives  and  company,  and  report  the 
transaction  at  the  ward  office ;  the  price  is  then  given  and 
received  at  the  office,  an  official  seal  affixed  to  the  instrument, 
and  the  names  changed  in  the  land-register.  Special  vari- 
ations are  as  follows. 

KiNAi.  In  Yamashiro  Jaini,  Otagi  and  Kadono  koH, 
in  sales  of  town-land,  the  parties  agree  upon  their  sureties, 
draw  up  the  instrument,  obtain  the  counter- seal  of  the  ward- 
representative,2  repair  to  the  ward  office,  procure  the  official 
seal  of  inspectiou,^  and  transfer  the  property  right.  A  fee 
of  one-twentieth  of  the  price  is  paid  [by  the  buyer] ,  and  is 
applied  to  the  ward  expenses. 

In  Yamato  kuni,  Soyegami  Aon*,  in  sales  of  residence 
land  in  towns,  the  parties,  after  settling  the  price,^  report 
their  intention  to  the  officials  of  their  respective  wards. 
Then  the  elder  of  the  buyer's  ward  communicates  with  the 
elder  of  the  seller's  w^ard,  stating  that  an  agreement ^  has 
been  entered  into  between  A  and  B  in  regard  to  the  purchase 
and  sale  of  certain  residence-land,  nnd  asking  that  infor- 
mation be  returned  as  to  whether  any  opposition  ^  to  the 
transaction  exists  among  the  residents  of  the  seller's 
ward.  The  elder  of  the  latter  ward  then  summons  all 
the  householders,*^  that  is,  heads  of  families,^  states  to 
them  the  contemplated  transfer,  and  asks  if  there  is  any 
opposition.  If  none  is  offered,  an  answer  to  that  effect 
is  returned.  By  correspondence  between  the  elders  of  the 
buyer's  and  the  seller's  wards  the  date  of  the  transcription  ^ 
is  fixed,  and  on  that  day  it  is  effected  and  the  parties  report 


1.  Kyogi.       2.  Machidai.       3.  Ken-in.       4.  Nedan,      6.  Shidan, 
6.  Sashi-Uukaye.         7.  lye-mochi.         8.  Koshu,  9.  Cho       (book, 

record)- At ri  (cut,  erase).  It  is  possible  that  kiri  has  here  the 
sense  of  ••  divide,"  '♦  apportion,"  pointing  to  the  idea  that  the 
land  was  once  apportioned  among  the  inhabitants.  See  Eaga 
kuni,  Ishikawa  kori^  infra. 


PART    II. CONTRACT  .'    CIVIL   CUSTOMS.  15 

the  transaction  to  the  feudal  official.^  When  no  descriptive 
title- deeds  ^  exist  of  the  plot  to  be  sold,  the  parties  report 
the  fact  to  the  chief  elder  ^  and  the  ward-representative ;  all 
parties  then  go  to  the  plot  in  question,  and  in  the  presence^ 
of  the  neighbors  on  each  side^  or  of  the  people  of  the  nearest 
ward  not  separated  by  water,^  the  officials  and  the  proprietor*^ 
rope  ofi'^  the  plot,  and  ascertain  its  dimensions  in  ken^^  as 
well  as  its  boundary -lines  ^^  and  its  **  water-escape  "  ^  (a  term 
signifying  **  drain  ").i2  Finally,  if  the  area  thus  ascertained 
does  not  differ  from  that  stated  in  the  instrument,  both 
parties  counter-seal  the  instrument,  and  writing  with  it  a 
certificate  of  guaranty,i3  send  it  to  the  chief  elder  at  the  time 
appointed  for  the  transcription  of  names.  The  elder, 
accepting  the  certificate  (which  guarantees  that  no  objections 
exist),  indorses  1*  and  seals ^^  the  petition's  asking  the  pre- 
paration of  a  new  title-deed,  as  well  as  the  title-deed 
itself,  and  forwards  the  documents  to  the  magistrate's 
office.'*^  The  clerks '®  on  the  same  day  order  the 
new  title-deed  to  be  sealed,  and  it  is  then  handed  '^ 
to  the  elder.  The  latter  carries  it  back  immediately,  has 
the  buyer  deliver  ^o  to  him  the  price  at  the  ward-assembly 
office,  21  hands  the  price  to  the  seller,  and,  after  both 
parties  express  a  final  assent,  gives  the  title-deed  to  the 
buyer. 


1.  This  term  is  used  for  the  indefinite  expressions  (kwaiit  etc.) 
of  the  original,  indicating  the  official  directly  representing  the 
feudal  lord.  2.  Ken-vion.  3.  Sotoshiyori.  4.  Tachiai.  5.  Ityo- 
tonari  (one  family  on  either  side).  6.  Jichidzuki  tonari  inachi, 
7.  Shoyu-nu^lii.  8.  Naicabiki.  The  measuring  was  done  with  a 
rope  line.  9.  A  linear  measure  of  about  6  feet.  10.  Sakai-me, 
11  Mizu-hiki  (water-draw-off).  12.  Akusui-ochi  (filthy-water-escape). 
13.  Ukt^ai-issatsu  (a  ceitificate  thnt  the  result  of  the  survey 
is  not  objected  to  by  either).  14.  Vragaki.  15.  Cho-in,  16.  Gwan- 
sho.  17.  Bugyosho.  18.  Yoriki.  19.  Sagewatashi  (lit.,  handed 
down,  a  mode  of  speech  appropriate  to  the  dignity  of  the 
feudal  ofticials).     20.  Sashi-dasu  (hand  up).     21.  Kicai-sho. 
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In  Kawachi  kuni,  Kawachi  koHj  when  a  house  is  sold 
in  a  village  of  the  Shognnate  dominions  (bat  not  of  a 
daimiate),  the  sale  must  take  place  through  the  medium  of  a 
dealer  in  furniture.^  Even  on  the  instrument  of  transfer 
appear  the  name  and  seal  of  the  dealer.  Where  the  prioe 
is  100  t'yo  or  less,  the  dealer  customarily  receives  5  ry6» 
In  Wakaye  kon^  sales  of  cultivated  land  along  a  river  or 
near  a  spring  are  held  usually  by  auction.^  The  people  of 
the  r^on  call  this  '' peddling," ^  and  the  seller  delivers 
what  they  call  a  **  record  of  seto,'*^  stating  the  uame^  of  ihe 
plot,  the  assessed  production,^  the  amount  of  tax,^  the 
quahty  of  the  soil,  and  the  rent.^  This  seta  record  {^  ^ 
IF))  which  we  have  written  in  the  syllabic  writing,  ought 
perhaps  to  be  written  with  the  characters  ^scg  and  ^  to,^^ 

In  Idzumi  /runt,  Otori  kori,  in  towns,  when  a  house  is  to 
be  sold,  and  a  person  living  in  another  block  ^  offers  a  £air 
price,  the  seller  must  first  give  notice  to  all  the  members 
of  his  own  block  ;  and  if  one  of  them  is  willing  to  buy  at 
the  price  offered,  the  sale  must  be  made  to  him. 

In  Settsu  kunif  Nishinari  kortf  when  land  ^^  or  houses  ^ 
are  sold,  notice  is  given  to  all  members  of  the  block, ^^  the 
date  of  the  sale  publicly  annouuced,  aud  earnest  -  money  ^ 
bespoken,  usually  amounting  to  3<i^  of  the  price.  When  the 
bargain  is  struck,  notice  must  be  given  to  the  ward-officers, 
and  all  regulations  ^^  and  town-customs  17  must  be  conformed 
to.  A  time  for  delivery  is  fixed  upon  and  earnest-money 
given.     But  before  this  and  as  soon  as  a  buyer  is  found,  the 


1.  Doguya,  2.  Seri-uri.  3.  Furi-uri,  4.  Seto-gaki.  6.  Azanam 
This  vfSk&  a  name  given  to  a  plot  of  land  in  old  times  by  the  re- 
claimer. See  Simmons,  "Notes,  etc,"  p.  155.  6.  Taka.  l.Koso, 
8.  Tokn-niai.  9.  One-tenth  of  a  tan^  or  .025  acre.  10.  One-tenth  of  a 
kokii,  or  about  2  pecks.  The  document  would  thus  be  a  '*  record  of 
area  and  production."     11.  Chd.     12.  Jisho.    13.  Tate-ya.    14.  Cho, 

15.  Tetsuke  (hand-toucb)-/;tn  (money).    The  idea  is  probably  tbat 
of  the  preliminary  touch    at    the  beginning    of  an    undertaking. 

16.  Moshiawase-kisoku,  17.  Machi-ho, 
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seller  must  ask  whether  the  ward-members  have  any  objection 
to  the  buyer,  and  if  not,  the  transaction  proceeds.  If  before  ft 
is  concluded  some  one  of  the  ward-members  appears  who 
offers  a  higher  price  than  the  first  person,  he  obtains  the 
property.  Where  sales  are  made  by  wholesale  ^  or  commis- 
sion^ houses,  the  price  paid  is  the  ruling  price  at  time  of 
delivery,  whether  or  not  an  interval  occurs  between  the  date 
of  the  bargain  and  the  date  of  the  delivery.  The  risk  of  the 
thing's  not  coming  to  hand  to  the  seller  is  on  the  buyer  ;  so 
that,  if  it  is  lost  by  shipwreck,  the  seller  is  not  responsible. 
But  if,  for  example,  a  thing  is  sold  by  a  merchant  in  Yedo 
to  a  merchant  in  Osaka,  and  it  is  lost  in  transit,  the  loss  is 
divided  according  to  the  distance  the  ship  has  gone.  If,  for 
example,  it  was  wrecked  off  Toba  Bay  in  Shima  province, 
the  Osaka  merchant  is  responsible ;  if  off  Shimoda  in  Idzn 
province,  the  Yedo  merchant .^  Similar  rules  are  fixed  for 
other  voyages.  If,  for  example,  it  is  a  merchant  of  Eynshu 
or  Matsumayc  that  ships  the  goods  to  Osaka  and  they  are 
lost,  the  shipper  bears  the  loss,  not  the  Osaka  merchant ;  and 
it  results  from  this  that  the  Osaka  merchants  often  have 
credits  against  the  other  merchants  based  on  transactions 
of  this  sort.  Where  purchases  are  frequent  and  a  running 
account  exists,  an  accounting  is  made  every  60  dnys ;  and 
an  agreement  to  account  every  65  or  every  100  days, 
for  example,  would  be  void.  This  rule  applies  to  the  neces- 
saries ot  life.  Payment  may  be  refused  where  the  realty 
or  personalty  is  of  a  different  nature  from  that  contracted 
for  or  where  the  quantity  is  diflerent.  In  such  a  case,  how- 
ever, the  earnest-mouey  is  always  forfeited  by  the  vendee. 

1.  Tohja.  2.  Nakagai,  3.  The  difference  between  the  two 
cases  is  apparently  this.  In  the  former,  A  orders  of  B  in  the  same 
town  some  merchandise  not  in  stock  ;  B  has  some  on  the  way,  but 
it  is  lost  before  coming  to  band ;  B  is  exonerated  and,  probably, 
A  must  pay.  In  the  latter,  B  in  one  town  sells  to  A  in  another, 
engaging  to  deliver ;  if  on  the  way  the  goods  are  lost,  the  loss  falls 
according  to  the  rule  given. 
9 
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In  Yabe  Aoit,  in  villages,  the  sale  of  cultivated  aud  ot 
residence  land  is  not  permitted,  and  a  transfer  ^  of  such 
property  is  made  under  the  name  of  a  grant,^  the  receipt  of 
a  sum  of  money  in  token  of  gratitude  ^  being  noted  by  the 
seller  on  the  instrument.  But  as  this  sum  corresponds  to 
the  full  value  of  the  land,  the  transaction  is  really  a  sale.^ 
In  towns  the  transfer  of  houses^  and  lands ^  is  accomplished 
by  means  of  an  ordinary  sale. 

ToKAiDO.  In  Ise  Aimi,  Ano  Aon*,  the  law  permits  the 
sale  of  house-land  but  not  of  cultivated  land  or  forest-laud.^ 
A  sale  is  made  under  the  name  of  a  **  sale  with  return  of 
purchase-price  after  ten  years,"®  and  the  name  of  the 
proprietor  ^  is  changed  in  the  land-register  ;io  so  that  the 
seller  cannot  for  ten  years  buy  back  ii  the  property,  but  at 
the  end  of  that  time  he  may,  upou  paying  the  original  price 
received, — no  matter  how  many  years  pass  by  before  he 
does  so.  The  term  ^^  of  years  in  sales  of  forest  land  differs 
from  that  in  case  of  cultivated  land,  the  usual  term  being  80 
or  50  years,  because  in  the  latter  case  there  is  a  yearly 
profit,i3  while  the  cutting  of  forest-timber  i*  is  prohibited 
until  after  a  certain  period  of  growth.  The  sale  of  houses 
or  lands  in  towns  is  without  restrictions.  In  Wataraye 
kori,  in  sales  of  cultivated  or  forest  land,  the  only  pro- 
ceeding is  to  report  1^  the  transaction  to  the  village  or 
ward  office ;  for  sales  of  houses  no  report  is  necessary. 
The  form  of  the  instrument  of  sale  is  determined  by  the 
arrangement  of  the  parties  and  the  officials  do  not  concern 
themselves  about  it. 


1.  Utsusu,  2.  Yuzuri  {give)-ioatashi  (transfer).  Yuzuri  involves 
the  idea  of  transfer  or  relinquishment  for  reasons  other  than  mere 
pecuniary  gain,  e.  g.  family  afifection,  or  retirement  from  business. 
'6.  lie  i- kin.  4.  Uriwatashi.  5.  Kaokii.  G.  Jiaho,  7.  .S'a?/ (mountain) - 
rin  (forest), — as  distinguished  from  the  bamboo  groves.  8.  Jikka. 
nen  moto-kin  kaeshi  uri-watashi,  9.  Mochi-nushi.  10.  Na-yosei-cho* 
11.  Kai-modoshi.  12.  Nenki.  I'd.  Saku-toku.  14.  Rhiboku, 
15.  Todokeru. 
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In  Shiina  kuniy  Toshi  kori,  every  piece  of  rice-field, 
upland,  and  forest-laud  has  its  title-deed,^  which  they  call 
**  deed-of-hand,"  2  and  if  one  is  lost  by  flood,  fire,  or 
theft,  the  owner  reports  to  the  local  officials,  and  procures 
a  copy  of  the  entry  in  the  land-register,^  and  this  becomes 
his  title-deed,  which  it  is  the  invariable  custom  to  hand  over 
at  the  time  of  a  sale.  As  to  [these]  lands,  ^  the  law 
nominally  forbids  a  perpetual  sale,  but  if  in  an  instrument 
entitled  **sale  of  land"  there  is  no  express  stipulation ^  for 
buying  back,  the  transaction  becomes  in  fact  a  perpetual  sale, 
and  upon  the  oral  ^  request  of  buyer  and  seller  the  headman 
changes  the  name  oi  the  proprietor  in  the  land-register  ^ 
and  the  transfer  is  complete.  The  relations  and  company 
customarily  sign  the  instrument  of  sale.  In  sales  of 
residence -land  7  the  proceedings  are  as  above,  except  that 
there  are  no  title-deeds.  It  is  an  old  custom,  when  the  head- 
man® makes  the  annual  inspection  of  tax  -  accounts  ^  in 
the  10th  month,  to  send  a  servant  around  through  the 
whole  ward  or  village,  crying,  "Are  there  any  changes ^^ 
of  proprietors  of  rice- field  or  upland  ?     If  so,  report  them.'* 

In  Owari  kuni,  Aichi  kori,  in  transfers  of  cultivated  or 
residence  land  in  villages,  the  only  tormal  requirement 
is  the  official  seal  of  the  headman,  and  no  report 
to  the  feudal  official  is  necessary.  But  in  the  case  of 
newly  reclaimed  land  ^^  the  inspection-seal  ^  of  the  feudal 
official  is  required.  In  the  transfer  of  houses  or  lands 
in  towns,  it  is  the  custom  for  the  officers  of  the  place 
to  affix  an  official  seal  and  for  the  parties  to  report  to  the 

1.  Kd-shdmofi.  2.  Tegata.  8.  Mizu-cho.  4.  Jisho.  5.  Meibun, 
6.  Kdjo.  7.  lye  {hoxxse) -yashiki  (lot)-c/u  (land).  8.  Shoya. 
9.  Koso.  10.  Be-in  (goiug  out  and  coming  in).  There  are  some 
difficulties  in  the  foregoing  passage,  but  the  above  seems  the  most 
probable  rendering.  It  is  to  be  supposed  that  the  transfer  of  the 
land  first  named  required  both  deliyery  of  title-deed  and  alteration 
of  the  register.  Furthermore,  no  prohibition  existed  as  to  sales  of 
residence-land.    11.  Shinden,    12.  Ken^in, 
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feudal  official  and  request  an  alteration  in  the  honse-regis- 
ter.i  When  the  instrument  of  sale  stipulates  that  the  buyer 
shall  redeliver  the  property  if  within  a  certain  number  of  years 
the  seller  repays  the  original  price,  it  is  called  a  '*  return-in- 
strument/' 2  In  such  a  case  the  seller  has  the  right  to  buy 
back ;  otherwise  the  sale  is  in  no  event  voidable 3  by  him. 

In  Mikawa  kunif  Nukata  koriy  in  sales  of  houses  or  lands 
in  towns,  the  seals  of  the  seller's  relations  and  company 
and  the  official  seal  of  the  headman  ^  are  required  for  the  in- 
strument of  sale,  and  when  the  headman's  seal  has  been 
affixed,  the  name-entry  ^  in  the  register  8  are  changed.  In 
villages,  as  perpetual  sales  of  cultivated  and  residence  land 
are  forbidden,  a  sale  is  effected  by  a  transfer  acompanied  by 
a  stipulation  to  return  on  demand  at  any  time  within  a  fixed 
period  of  years ;  this  is  called  '*  sale  with  return  if  I  have 
money  within  the  term."  '^  The  seals  of  the  seller's  relations 
and  company  are  required,  as  well  as  the  official  seal  of  the 
headman,  and  the  name  of  the  proprietor  is  changed  in  the 
laud-register.  There  is  no  regular  period  of  years  in  use, 
this  being  a  matter  of  mutual  arrangement.  If  at  the  expira- 
tion of  the  period  the  seller  is  unable  to  buy  back,  the  in- 
strument is  properly  altered  and  an  agreement  for  indefinite 
renewal®  is  made.  When  no  limit  of  time  for  buying  back 
is  fixed,  and  the  repurchase  is  stipulated  for  whenever  the 
seller  obtains  enough  money,  the  seller  does  not  lose  his 
right  even  though  many  tens  of  years  elapse  before  he  claims 
it.  But  the  lapse  of  time  is  not  entirely  without  limits,  as 
by  custom  the  land  becomes  forfeited  9  in  61  years.  There 
is  also  a  kind  of  sale  called  **  sale  of  patrimony,"  ^^  usually 
made  by  a  seller  who  wishes  to  procure  a  further  advance 
within  the  period  of  redemption  mentioned  above.  It  is 
in  reality  a  perpetual  sale,  the  seller  transfering  an  inheritance 


1.  lye-nami'dio,  2.  Modori-shoman.  3.  Hai-ki  auru,  4.  Shiiya, 
5.  Na-yosei,  6.  Chdbo,  7.  Kane-ari  nenki  uriwa.  8.  Toshi-ttugu. 
9.  Ryu  (adrift,  gone)-c/(t  (land).   10.  Mei  (name,  family)-«e^i  (reaidiie). 
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received  from  many  generations.^     This  transaction  cannot 
be  made  public,  so  that  the  document  bears  the  seal^  of  the 
[seller's]  relations  and  company  only  and  no  official  seal  of 
the  headman ;  still  the  headman  is  usually  privy  to  it. 

In  Suruga  kuni,  Abe  and  Udo  kon,  if  the  buyer  repu- 
diates 3  a  contract  of  sale,  he  loses  the  earnest  money  ;  this 
they  call  *^  losing  the  earnest.'*  If  the  seller  repudiates,  he 
must  pay  back  double  the  amount  of  the  earnest  money ;  thia 
they  call  **  returning  double  the  earnest.**^  When  a"  secret- 
ticket  sale  "  ^  is  to  occur,  and  after  a  number  of  persons 
have  assembled  the  seller  refuses  to  transfer  because  the 
bids,^  are  lower  than  he  expected,  it  is  customary  for  him  ta 
give  a  compensatory  fee  ^  of  varying  size  ;  [or  to  avoid  this] 
he  may  put  beforehand  in  the  receptacle  for  bids  a  card 
called  'Mimit  card,"®  containing  his  own  appraisal  of  the 
property.  In  Shida  and  Mashidzu  koH,  the  buyer  pays  down 
a  sum  of  money  as  evidence  of  the  contract  of  sale ;  this 
sum  is  called  **  clinch-money.'*  *  If  the  buyer  repudiates,  he 
loses  this  ;  if  the  seller,  he  pays  back  double  its  amount. 

In  Kai  kunij  Yamanashi  koH^  when  cultivated,  moun- 
tain or  residence  land,  is  sold,  the  buyer,  seller,  and 
surety  meet  and  agree,  making  out  a  document  of  sale 
bearing  their  seals.  This  they  hand  to  the  village  officers, 
who  inspect  the  property  and  compare  the  entry  in  the  land- 
register  ;^o  if  they  find  that  the  vendor  has  title  to  that  which 
he  attempts  to  convey,  the  headman  ^^  officially    indorses 


1.  liuisei  denrai.  2.  Ka-in.  3.  Haiki.  4.  Tetsuke-bai  kayeshi, 
5.  Nyu-satsu-baraiy  an  auction  with  sealed  bids.  6.  Baku  (drop)- 
satsu  (ticket).  7.  Nitto-kin  (lit.,  laborer's  wages).  8.  Tome-fuda. 
9.  Sashi-kin,  Sashi  is  used  idiomatically  in  numberless  phrases;  the 
root-meaning  is  "  pierce  "  or  *' thrust,"  but  the  ideas  of  catching  a 
bird,  joining  the  parts  of  a  box,  bolting  a  door  and  others  are  also 
expressed  by  the  aid  of  this  word,  and  in  the  present  connection  the 
word  **  clinch "  seems  nearly  to  correspond  to  it.  But  Bee  tn/ra, 
Shinano  kunit  where  aashi-kwaye-kin  is  used,  of  which  this  maybe  an 
abbreviation.     10.  Taka-cho,     11.  Nanuihi. 
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tions  and  eompany  and  officially  sealed  by  the  local 
It  is  cnstoiiiary  for  the  boyer  to  give  an  entertainment  to  all 
ecneemed,  and  to  borrow  for  the  porpose  a  room  in  the 
headman's  ^  house,  for  which  he  pays  no  fee. 

In  Bhimosa  kunif  Imba  kori^  perpetual  sales  of  cnltivrnted 
land  being  prohibited,  the  propert^'-right  is  transferred  by 
a  '^happen-to-have*'  sale.     This  is  a  contract  with  or  with- 
out limits  of  time,  b}*  which  the  property  is  sold  and  the 
buyer  stipulates  to  restore  it  whenever  the  seller  is  able  to 
pay  the  original  price,  the    name  being  meanwhile  changed 
in  the  land-register. ^      In  sales  of  town-land,  the  relatives 
counterseal  and  the  local  officials   seal  the  instrument,  the 
permission  of  the  feudal  official  ha\'ing  been  obtained.     The 
buyer  pays  customarily  one-twentieth   of  the   price  to   be 
applied    towards   the    salary  ^  of  the  headman  ^    and   the 
company-chief. 

In  Hitachi  kuni,  Ibaraki  kori,  sales  for  a  term  of 
years, ^  as  well  as  perpetual  sales,  are  absolutely  prohibited, 
unless  official  consent  is  obtained.  The  would-be  seller 
petitions  the  local  officials  to  allow  a  sale,  alleging  a  need  of 
money  to  pay  his  arrears  of  taxes.  The  officials  conduct 
the  tranfer,  at  first  allowing  a  grant  for  a  limited  term  only ; 
and  at  its  expiration,  if  necessary,  they  allow  the  transfer  to 
be  made  perpetual.  Since  the  reforms  of  the  Tempo  period 
(1880-1844),  the  free  sale  of  one-fifth  of  one's  entire  pro- 
perty *  is  allowed,  but  a  transfer  by  any  person  owning  land 
assessed  for  less  than  8  kokii  is  forbidden.  In  sales  of  town- 
land,  the  transaction  is  left  to  mutual  arrangement,  bat  it  is 
customary  for  the  parties  and  witnesses  to  appear  at  the 
feudal  office  and  have  the  parties'  names  transcribed  in  the 
house-register.* 


1.  Nanushi,  2.  Mizu-cho,  3.  Kyu-ryo.  4.  Nenkiuri.  6.  Mochi- 
taka.  6.  Maguchi  (lit.,  the  frontage  of  a  hous6)-c/io  (book) ; 
oue  of  the  town  taxes  was  levied  according  to  the  frontage 
of  houses. 
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money  ;  and  he  may  do  so  at  any  time,  there  being  usually 
no  fixed  period ;  ^  but  the  name  in  the  land-register  is 
changed.  When  the  estate 2  of  a  family  is  subjected  to  bank- 
ruptcy, or  forest- timber  which  is  the  common  property  of  a 
village  is  to  be  sold,  the  sale  is  held  by  auction,  ^  since  the 
sellers  wish  to  see  the  selling-price  enhanced,  if  only  a  little. 
In  case  of  a  bankruptcy  auction,  it  is  customary  for  the 
creditors  to  be  present. 

In  Musashi  hiniiy  Saitama  Ao?/,  as  perpetual  sales  of 
cultivated  land  are  prohibited,  it  is  customary  to  transfer  the 
right  of  property  in  them  by  pedigree-grant;^  and  at  the 
end  is  appended  a  clause  acknowledging  the  receipt  of  the 
price,^  which  is  termed  **  compliment-money.'*^  In  sales  Of 
town -land,  both  parties  file  instruments  bearing  the  counter- 
seals  of  their  companies,  and  when  the  local  official  has 
affixed  his  seal,  the  right  of  property  is  transferred.  In 
Iruma  kori,  the  perpetual  sale  of  cultivated  land  being 
forbidden,  the  right  of  property  is  transferred  by  means 
of  a  mortgage  with  forfeiture  after  fixed  term.^  In  sales 
of  town-land,  petitions  are  first  filed  by  both  parties, 
the  purchasc-m  oney  is  then  handed  over  at  the  local  office, 
the  boundaries®  are  examined  in  the  presence  of  feudal  offi- 
cials, the  ward-elder  puts  his  official  seal  on  the  instrument, 
and  the  transfer  is  complete.  The  buyer  customarily  pays  a 
sum  equal  to  about  G  per  cent,  of  the  price ^  as  **  headman's 
feast-money."  ^0 

In  Awa  hunt,  Awa  and  Higuri  Aon',  sales  of  land  being 
prohibited,  the  seller,  iu  such  transactions,  receives  a  grati- 
tude-fee ^1  and  the  property  right  is  transferred  under  the 
name  of  a  gi-ant.^^   The  instrument  is  counter -sealed  by  rela- 

1.  Nengen.  2.  Shindai.  3.  Teki  (competition)-iai  (sale)  or 
seriuri.  The  Chinese  characters  are  the  same  for  both.  4.  Yuisho- 
yuzuri,  5.  Dai-kin,  6.  hcai-kin  (or  celebration -money).  7.  Nenki 
shichi-chi  nagare.  8.  Keikai,  9.  Kai-daka.  10.  Naimthi  funimai- 
ryo.     11.  Rei'kin.     12.  Ynzuri-watashi, 
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In  Shisano  kuni,  Saka  kon,  all  land,  except  residence- 
land  [in  townsj ,  was  before  the  period  Kwansei  (1789-1601) 
sold  by  perpetoal  sale.  Bot  since  that  time  ^  this  has  been 
forbidden,  and  sales  may  be  made  only  by  making  and 
foreclosing  a  **  mortgage.  In  sales  of  personalty,  earnest 
mone}'  (called  additional  money  "  ^  j  jg  p^id  down,  a  date  of 
delivery  is  fixed,  and  a  bill  of  sale  given  to  the  buyer. 
The  seller,  when  the  date  arrives,  mav  claim  a  delav  of  a 
few  days.  If  the  price  agreed  upon  is  a  fair  one  compared 
with  current  rates,  but  the  current  price  rises  considerably 
before  delivery,  the  seller  must  nevertheless  deliver  at  the 
agreed  price.  If  the  buyer  has  received  the  article,  and  it  is 
destroyed  before  the  price  is  paid,  he  must  nevertheless  paj'. 
If  the  article  is  bought  in  the  morning  at  an  agreed  price,  and 
the  current  prices  decline  considerably  before  cveuiug,  he 
must  still  accept  and  pay,  losing  the  difference  between  the 
morning  and  evening  prices.  When  the  buyer  of  realty  or 
personalty  fails  to  take  the  property,  he  loses  the  bargain- 
money  ;  when  the  seller  fails  to  perform,  he  forfeits  double 
the  amount.  Where  the  seller  wishes  to  have  the  privilege 
of  buying  back 3  after  several  years,  the  document  of  sale 
contains  a  stipulation  to  that  effect.  In  Sakai  kori,  cultivated 
land  cannot  be  sold  unless  a  petition  is  first  made  to  the 
headman  ^  of  the  village  and  his  official  indorsement  is 
obtained.  But  residence-land  may  be  sold  merely  after 
consultation  with  [the  seller's]  relatives  and  company.  In 
case  of  residence-land,  the  seller  pays  onc-tcutb  or  one- 
twentieth  of  the  price  to  the  ward-assembly-office.  This 
forms  a  **  collected -fund  "^  which  is  used  to  relieve  the 
distress  of  any  ward-member  and  his  family  who  may  fall 


1.  A  law  of  the  Shoguuate  had  already  forbidden  such  perpetual 
Bales  in  1737  (II  (iembun) ;  but  probably  it  had  no  force  in  this 
region.  2.  Sashi-kwaye-kin.  Apparently  this  was  over  and  above 
the  agreed  price,  and  thus  differed  from  the  ordinary  bargain- 
mouey.     3.  Kai-modoshi.    4.  Nanushi.     5.  Tsumitate-kin. 


PART    II. — CONTRACT  :    CIVIL    CUSTOMS.  27 

into  distressed  circumstances.  In  Mizuuchi  kon^  where 
there  is  to  be  a  sale  of  something  which  belongs  to  several 
persons  in  common,  secret-ticket  auction  is  employed. 

In  Kodzuke  ktmi,  Gumma  koriy  in  sales  of  cultivated 
land,  the  document  is  sealed  by  the  [seller's]  relatives  and  by 
the  headman,^  and  the  names  in  the  land -register^  are 
changed,  the  feudal  official  not  being  concerned  at  all.  There 
is  a  prohibition  against  sales  of  town-land,  and  it  is  the 
custom  to  make  transfers  (the  permission  of  the  feudal  offi- 
cial being  first  obtained)  under  the  name  of  **  good-wil^ 
grant.*' 3 

In  Shimotsuke  kuni,  Kawachi  koHy  public  sales*  of 
cultivated  hmd  are  not  permitted,  and  transfers  are  effected 
under  the  name  of  **  pledges  forfeitable  after  a  term  ".^  Some- 
times a  contract  is  made  by  the  buyer  that  the  seller  may 
take  back^  the  land  upon  payment  of  the  original  price 
whenever  ho  obtains  enough  money,  no  matter  after  how 
many  years.  In  sales  of  town-lauds,  the  ward-officers  affix 
an  indorsing  seal  to  the  document.  The  custom  is  that  the 
buyer  shall  contribute  to  the  local  office  a  sum  equal  to 
one -tenth  of  the  selling- price,  as  a  loe ;  ^  so  that  usuaUy 
the  document  recites  a  smaller  sum  than  the  real 
price  paid. 

In  Iwaki  kum,  Shirakawa  kori,  the  perpetual  sale  of 
cultivated  laud  is  not  allowed ;  and,  although  the  law  has  been 
evaded  by  means  of  the  forfeitable -pledge,  until  recent  times 
the  relation  of  the  seller  usually  contrived,  by  redeeming 
before  forfeiture,  or  otherwise,  to  preserve  the  land  in  the 
family.  In  the  case  of  town-lands,  there  is  a  title-deed®  for 
each  piece  of  land,  and  the  seller,  at  the  time  of  a  sale, 
merely  adds  the  necessary  words    and   delivers   it   to   the 


1.  Nanushi.  2.  Nayosei-cho,  3.  Yoshimi-yuzuri.  4.  Kozen, 
5.  Nejiki  shichi-nagare.  6.  Tori-modosn.  7.  Testlryo  (trouble- 
moDey).     8.  Urhcatashi-shomon  (lit.,  sale-deed). 
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In  Shlnanr-  /.■*/#*/.  S^n  v'.ri.  uil  lai^J.  txccpt  re^iJctct- 
land  [in  t.^v.-n.-  ,  waj?  L»:f*..re  tht  j:«»rri'.-<l  K^w^an-r-i  17S9-1^01) 
gold  Ly  ii^.rjMirtJiiil  sale.  But  since  th:il  tinic  ^  this  has  l-ctn 
f^rbiddrii.  and  sales  mav  li*:  made:  '-nlv  bv  n^akin;:  and 
f'trf:(:\ff^iivj  a  '*  mort-ja^je.  In  >ak-r5  of  |««:rs'.«nalty.  earnest 
iiiontrv  'calkd  additional  moLrv '*-  i  is  jntid  down,  a  date  of 
d»:liv«.rv  is  fixed,  and  a  bill  ft  »al».'  trivcn  t*>  thv  buver. 
Til*:  ■•♦dli.r,  v.Len  tht-  diit«r  arrive-',  inav  claim  a  dclav  of  a 
fi:w  day.-.  If  tin:  i«ric«;  a^o'trd  iijH'n  is  a  fair  one  C'-m|»ared 
with  ciirnnt  rat* :-,  but  thi.-  cTirr* nt  price  ri>es  con^iikrably 
bef'^re  deliverv,  the  ;«»ller  niii>t  neveithcless  delivt-r  at  the 
a^nreed  price.  If  the  buyer  has  nc'-ived  the  article,  and  it  is 
destrnyt.d  l^fore  the  jirice  i>  paid,  he  UiTist  nevertheless  pay. 
If  the  article  is  bou^'lit  in  the  ni«  irnin;;  at  an  a^Teed  price,  and 
the  current  prices  decline  considerably  bef'»re  evening,  he 
hiii^t  still  accept  and  pay,  l«»sinL'  the  ditl'erence  between  the 
luornin;!  and  evening  prices.  When  the  buyer  of  realty  or 
pe^^nnalty  fails  to  take  the  property,  he  li»ses  the  bargain- 
nion.y  ;  when  the  sell*  r  fail>  to  perforin,  he  forfeits  double 
the  auiount.  Where  the  seller  wishes  to  have  the  privilege 
of  biivin*:  back-*  after  several  v(ars.  the  dncunient  of  sale 
contains  a  stijjiilation  tu  that  eftect.  In  Sakai  Auu',  cultivated 
land  cannot  be  srdd  unhrss  a  petitic»n  is  first  made  to  the 
headman  ^  (jf  the  villa^^e  and  his  official  indtMsemeut  is 
obtained,  lint  residence-hind  mav  be  stdd  merelv  after 
consultation  with  jhe  seller's]  relatives  and  company.  In 
case  of  residence-land,  the  seller  pays  one-tenth  or  one- 
twentielh  of  the  price  to  the  ward-assembly-office.  This 
forms  a  **  collected-fund  "^  which  is  used  to  relieve  the 
distress   of  any   ward-member  and  his  family  who  mav  faU 


1.  A  law  of  the  Sho^unate  had  already  forbidden  such  perpetaai 
KalcH  in  1737  (II  Crenibun);  but  probably  it  had  no  force  in  this 
region.  2.  Stuhi-hwaye-kin.  Apparently  this  was  over  and  above 
the  Agreed  price,  and  thus  differed  from  the  ordinary  bargain- 
money.     3.  Kai-modoshi.    4.  Nanuthi.     5.  Tsumi-tate-kin. 
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-delivery  ",1  the  other  **8ale  without  delivery  ".2  By  the 
former,  if  the  article  is  destroyed  before  it  reaches  the 
seller's  hands,  the  buyer  is  responsible  ;  and  if  the  time  of 
delivery  and  payment  is  agreed  on  and  the  buyer  fails  to 
.accept  and  pay  as  agreed,  he  loses  the  earnest- money. 
Bo  if  A  contracts  to  sell  to  B  200  bales  of  rice  and  the  day 
of  delivery  and  payment  is  fixed,  the  seller  must  deliver  it 
on  that  day.  If  he  fails  to,  he  must  restore  double  the 
earnest-money.  In  Toda  koH,  perpetual  sale  of  cultivated 
or  residence -land  is  prohibited.  Cattle  may  not  be  sold 
without  a  tag,3  which  is  the  evidence  of  ownership  ;  if  this 
is  not  observed,  the  transaction  is  null,  and  both  parties  ore 
punished  as  evil-doers.^  This  tag  is  known  as  "horse- 
number  tag,"^  and  for  each  one  a  tax  of  100  vion  is  col- 
lected. If  A  sells  a  horse  to  B,  he  has  the  official  in  his 
village  substitute  B's  name  on  the  tag.  B  then  goes  to  the 
headman  of  his  own  village,  and  has  the  contents  of  the  tag 
copied  into  a  book  called  the  **  register  of  stables  ".^  Other 
personalty  may  be  sold  without  restriction. 

In  RikuchCi  kmiiy  Isawa  kori,  in  sales  of  real  property, 
the  parties  first  procure  the  assent  of  the  local  officials  and 
wait  until  an  order  for  land-partition  ^  comes  from  the 
feudal  official.  A  petition  8  is  then  filed,^  the  right  of 
property  transferred,  and  the  names  changed  in  the  register. 
Before  the  partition -order  can  be  made,  the  local  officials 
must  make  an  entry  of  the  transaction  and  charge  the 
buyer  with  taxes  in  kind  ^^  and  labor-services.^^ 


1.  Todoke  (send) -vratashi  (transfer)  2. 1  (stand  Hii\\)-watashi 
(transfer).  Nothing  is  said  as  to  the  latter  sort  of  sale.  Presumably 
the  buyer  took  delivery  at  the  seller's  house.  3.  Hanshi.  4.  Do, 
But  the  exact  meaning  of  the  word  is  hard  to  trace.  5.  Koma-kuchi 
hanshi.  G.  XJinayamotocho.  7.  Taka-wake — that  is,  a  setting-off  of 
the  parcel  sold.  8.  Todoke-sho,  9.  Sashidasu,  10.  Nengu, 
11.  Shoyaku, 
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In  Uzen  Amni,  Tagawa  ibon',   sales   of  house-land  in 
iowun  are  made  after  obtaming  permission  ^  of  the  finBdal 
official.     Perpetual  sales  of  rice-field,  apland  and  forest 
are  not  pcfrmitted,  and  a  sale  is  effected  by  means  of 
tnatrnment  purporting  to  be  a  pledge  for  a  fixed  term,  a  secret 
agreement^  of  sale  being  made  in  a  subsidiary  instrnment.' 
The  parties  wait  for  the  last  year  of  the-  term  and  aUow  tiie 
land  to  fiecome  forfeited.^     Bnt  when  a  piece  of  land  owned 
and  caltivatcd  by  a  farmer  from  another  village^  is  sold  to 
the  village  in  which   it  is   situated,   there  is  invariably  an 
express  stipulation  for  a  perpetoal  privilege  of  re-parchase. 
In  Okitama  kori,  when  a  perpetual  sale  of  residence-land^ 
is   contemplated,    the    buyer   and   seller    consult,  and  the 
former  makes  out  a  document  reciting:  *'I  buy  this  land  from 
so-and-so,  the  price  being  so  much,  and  I  request  that  official 
indorsement  be  given.**     The  seller  then  takes  this  document, 
and  sends  it,  together  with  the  deed  of  snle^    which  he  is  to 
give  the  buyer,  to  the  bailifi'.^      The   latter  indorses   them, 
and  makes  the  following  entry  in  the  land -register  :  ^  **  This 
land  was  sold  by  B  to  A  on  such  a  day  of  such  a  month  in 
such  a  year,**    and  cancels  the  name  of  the  seller  in  the 
register,  substituting  that  of  the  buyer.     If  this  procedure 
is  not  employed,  the  buyer  cannot  subsequently  bring  suit  to 
enforce  liis  right,  in  case  a  third  party  claims  the  land.     But 
the   mere   sale  of  one's   residence-land  docs  not  involve  the 
transfer  of  the    sel!er*8  family-name, ^^  unless  special  report 
is  made  to  the  headman  and  sanction  received.      Unless  this 
sanction  is  given  the  seller  is  still  bound  to  pay  taxes  on 
tbe  house,  ^^  even  though  he  thinks  that  his  family-name  has 


1.  Ninka.  2.  Nai-yaku.  3.  Soye-sho.  4.  Byuchi.  5.  Nyxi- 
takn  or  iri-taku  (onter-cultivation),  becauBO  the  former  village  is 
entered  by  the  owner  from  without  its  precincts.  6.  Yashiki-chi, 
7.  Uri-tcatashi-ihoiho.  8.  Kendan,  9.  Mizu-cho.  10.  Ko-mei, 
11.  Ka-zei. 
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been  transferred  and  that  he  is  no  longer  subject  to  taxes  as 
a  householder.  But  the  perpetunl-sale  of  residence-land  is 
allowable  only  when  the  buyer  is  a  member  of  the  same 
village.  Cultivated  land  may  be  sold  for  a  period  not  longer 
than  10  years,  and  forest-laud  for  20  years.  Where  the 
seller  is  the  one  who  made  the  offer, ^  and  he  breaks  the 
contract,  he  restores  double  the  earnest-money ;  where  the 
buyer  made  the  offer  and  breaks  the  contract,  he  loses  the 
earnest- money.  Where  the  seller  of  personalty  wishes, 
some  years  afterwards,  to  buy  it  back,  and  the  buyer  agrees, 
the  former  must  restore  besides  the  price  received,  a  sum 
equal  to  the  earnest-money  and  any  incidental  loss.  When 
residence-land  is  to  be  sold  with  the  privilege  of  buying  back, 
the  buyer  makes  a  document  evidencing  this  and  deposits  it 
with  the  headman.  The  rules  as  to  sales  of  residence-land 
by  feudal  retainers  are  peculiar.  Such  property  is  a  gift 
from  the  lord,  and  so  cannot  be  sold.  But  the  same  object 
is  accomplished  by  a  restoration  of  the  land  to  the  lord  by  its 
possessors,  while  the  intending  buyer  petitions  for  it  to  be 
assigned  to  him,  alleging  that  he  possesses  no  residence -land. 
But  tin's  can  be  done  only  where  the  buyer  is  a  retainer  of 
the  same  lord,  not  where  he  is  a  commoner  or  a  retainer 
of  another  lord.  The  sale  of  houses,  however,  by  retainers 
is  permitted,  as  they  are  supposed  to  have  erected  them. 
In  Ugo  kunij  Akita  A'on*,  in  sales  of  [town]  land,  the  seller 
gives  to  the  buyer  an  instrument  of  sale  sealed  by  the  seller 
and  a  middleman,^  and  when  the  transaction  is  completed, 
notice  must  be  given  to  the  ward-representative,^  that  the 
name  of  the  owner  may  be  changed  in  the  land-register ;  * 
the  ward -representative  notifies  the  headman,^  who  enters 
on  the  register  by  pasted  slip  the  date  and  the  name  of  the 
buyer.  In  the  sale  of  a  house  only,  a  similar  instrument  is 
given   to   the  buyer,   but  notice  to  the  ward-representative 


1.  Moshi'ide.        2.  Naladachi,        3.  Machi-dai,       4.  Mizu-cho, 
5.  Shoya, 
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and  the  headman  is  not  required.  But  when  the  buyer 
moves  into  the  house,  he  observes  the  usual  procedure  [as 
to  notifying  a  change  of  residence].  When  [in  vilhiges]  a 
perpetual  sale  is  to  be  made  of  cultivated  or  forest  land,  the 
instrument  must  contain  the  seals  of  the  seller  and  his 
surety  1  and  the  official  indorsement  of  the  headman,^ 
except  that  in  sales  of  forest  laud,  the  instrument  need  not 
specify  the  area  ^  nor  contain  the  headman's  indorsement. 
-Gold,  silver,  copper,  and  such  valuable  metals  are  not  to  be 
sold  privately ;  ^  a  petition  to  the  local  official  ^  must  be 
made.  But  such  sales  are  without  restriction  where  the 
metal  is  in  the  shape  of  a  manufactured  article.  Sales  of 
weapons,  however,  to  men  in  other  provinces^  are  pro- 
hibited. Horses  may  not  be  transferred  by  private  sale.^ 
Hence  it  is  only  through  horse-dealers  that  sales  of  horses 
may  be  made,  since  they  alone  get  for  their  horses  the 
necessary  tags  ;  ®  these  they  receive  from  the  feudal  ®  office 
in  return  for  the  trade- tax  ^o  which  they  pay.  Earnest- 
money  is  usually  one-tenth  of  the  price  agreed  on.  The 
parties  agree  on  a  day  for  dehvery  and  paymeut,  and  the 
seller  usually  takes  the  goods  to  the  place  of  delivery.  If 
before  delivery  they  are  destroyed,  the  seller  bears  the  loss. 
When  land  is  sold,  the  parties  meet  with  their  companies, 
their  neighbors,  aud  the  ward-representative,  at  the  site ; 
the  ward-representative  compares  the  land  to  be  sold  with 
the  eutry  in  the  land-register,ii  new  stakes  12  are  driven  in 
at  the  four  boundaries,  and  tbe  land  is  handed  over.^^  xhe 
expenses  of  the  examination  are  paid  by  the  seller,  unless 
tbey  specially  agree  to  the  contrary.  In  sales  of  land  or 
houses,  it  is  sometimes  agreed  that  the  seller,  may  bay 
back  the  property  after  a  certain  number  of  years,  on  pay- 


1.  Ukeai-nin.      2.  Kimoiri.  3.   Tambetsu.      4.  Watakushi  fii. 

5.  Kakari-yakusho,       6*  Koku,  7.  Sotai-baibai,        8.  Kwamattu* 

9.  Ilan,    10.  r«i-(carry  oii)-gi/o  (husiness)-x«i   (tax).    11.  Mizu-cho, 

12.  Sakai  (boundary) -Ariii  stake).  13.  Vke  (receive)  trataxM'  (deliver). 
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ment  of  the  original  price  with  interest.     This  is  nsunlly 
evidenced  hy  a  document. 

HoKUROKUDO.  In  Wakasa  ku7ii,  Onifa  kon,  although 
•open  perpetual  sales  ^  of  cultivated  land  are  forbidden,  the 
parties  arrange  such  sales  between  themselves,  and  have  the 
names  changed  in  the  land-register,^  leaving  the  original 
entry  therein  untouched  in  other  respects.  In  sales  of  re- 
sidence-land in  towns,  the  buyer  receives  the  instrument  from 
the  seller,  reports  the  transaction  to  the  feudal  official,  and 
has  the  proper  correction  made  in  the  land-register ^  at  the 
local  office. 

In  Echizen  kinii,  Asuha  Aon,  sales  of  rice-field,  upland, 
and  forest-land  are  nominally  forbidden,  and  the  transaction 
takes  the  shape  of  a  pledge  for  a  fixed  term.  The  instrument 
evidencing  the  transfer  is  called  **  principal  deed,*'  and  is 
delivered  to  the  lender  with  a  **  hnnd-ticket.'*^  At  the  ex- 
piration of  the  term  the  seller  receives  an  additional  snm,^ 
delivers  a  deed  of  quittance,^  transfers  the  right  of  property 
and  has  the  names  changed  in  the  land-register^  at  the  local 
office.  In  sales  of  town-lands,  both  parties  appear  at  the 
office  of  the  town -magistrate,®  contribute  the  one-hundredth 
part  of  the  selling-price^  as  **  thank-money  **,^o  and  have 
the  names  clianged  in  tlie  land-register.^  In  Tsuruga  korij 
although  perpetual  sales  of  cultivated  land  are  not  permitted, 
it  sometimes  has  happened  in  villages,  since  the  period  Horeki 
(1751-1763),  that  persons  effect  complete  sales  between 
themselves,  by  means  of  a  deed  of  perpetual- grant,  the 
transaction  being  superintended  by  the  local  official  alone, 
and  not  reported  to  the  feudal  official,  and  the  names  not 
being  changed  in  the  land-register.^^    In   the  tax-book  of 


1.  Kozen-yeitai-haibai.   2.  Natjosei-cho.    3.  Mizu-cho.    4.  Tefuda, 

6.  Mashi'kin.  6.    Uri-kiri     (sell-finish,     i.  e.    final     release). 

7.  Taka-cho.        8.  Machi-hugyo,        9.  Uri-daikin,        10.  Myoga-kin 
11.  Nayoseicho, 

3 
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farmers^    annnally    presented    to    the   feudal   official,    the 
entry  is  made  that  land  of  A's,    (the  original  proprietor) 
assessed  at  so  much,  is  under  the  control^  of  B,  the  new 
proprietor  ;  and  the  feudal  official  does  not  make  objection, 
lu  Koshi  kon,  sales  of  cultivated  land  being  prohibited, 
a  transfer  is  effected  as  follows  :     The  seller  ^  seals   and  the 
headman,^  company -chief,   and  inspector^    counter  seal    a 
document  reciting,  in  substance,  tliat  he  is  unable  himself  to 
manage  this  part  of  his  possessions,^  that  he  offers  it  to  the 
feudal   lord,   that   the  latter   has    graciously  bestowed     on 
him  so   many  ryo*^   as  benevolence® -money,  which  he  has 
assuredly   received,    and   that  he  will  make  no  opposition  if 
afterwords   the   control  ^  be  given  to  another  person.     On 
the  back  of  the  instrument  is  a  memorandum-slip,   contain- 
ing the  buyer's  name ;   this   the  feudal  official  takes,  and  nn 
indorsement  of  consent   to   the   request   of  the  grantor  is 
made,  with  an  order  that  the  person  named  in  the  slip  shall 
be  given  the  control  of  the  land.     The   instrument  is  sent 


1.  A'omay^- (small  is^rmers)-neiign   (tax  in  kind) -c/io.    Koinaye  in 
local   documents  is  often   used  in  contrast  to  cho-byakusho  (chief 
farmers   or  landlords),  and  would  in  that  case  perhaps  indicate  the 
tenant  class.    But  there  seems  to  have  been  a  flexibility  in   the  use 
of  these  and  similar  terms,  and  in  the  present  case  it   may  designate 
the    entire  body    of   farmers.      The   komaye  possessed  their  own 
houses,  and  gained  a  livelihood  by  cultivating  patches  of  land  hired 
here   and   there.    Probably  in  some  cnses  they  formed  the  whole 
population  of  a  village,  and  hence,  as  in  the  present  case,    the 
land-register  would  come  to  be  called  koniaye-cho.   Such  a  case  would 
naturally  happen  where  the  land-owner  lived  at  a  distance,  owning 
a  large  territory;   hence  nengu^  strictly  the  feudal  rice-tax,  some- 
times is  applied  (and  perhaps  here)   to  ordinary  rent,  the  landlord 
occupying  such  a  superior  position  as  to  bring  the  word   nengu  into 
use  by  analogy.     2.  Shihai. '  3.  Ilon-nin  (principal  party).    4.  Shoya. 
5.  Yokovie,     6.  Mochi-hun.     7.  The  unit  of  coinage  corresponding  to 
the  dollar.     8.  Te  (hand)-a<£  (touch),  signifying  derivatively,  among 
other  things,  any  kindness  belowed  by  a  superior  on  an  inferior. 
9.  Shin-tai  (Ut.  advancing  and  retreating). 
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back  and  the  sale  is  completed.  Land  thus  transferred  is 
called  *'offered-iip  land.'*^  In  sales  of  houses  and  resi- 
dence-land in  towns,  no  petition  to  the  feudal  official  is 
necessary ;  there  is  merely  a  change  of  the  parties'  names 
in  the  land-register  ^  by  the  local  officials.  There  is  in 
this  district  no  such  thing  as  an  auction,  by  either  secret  or 
oral  bids,  of  land  in  connection  with  private  trnnsaciious. 
The  ordinary  auction  is  used  only  at  bankruptcy  sales,  and 
the  secret- ticket  auction  only  in  case  of  confiscation  ^  by 
the  feudal  lord  of  land  ^  given  to  the  headman  ^  as  salary. 

In  Kaoa  kunif  Ishikawa  koriy  the  permission  of  the 
ward-assembly  must  be  obtained  for  sales  of  houses  and 
residence-land  in  towns.  Cultivated  land  iu  villages  may 
be  sold,  but  only  in  the  following  mode.  The  seller  makes 
out  a  document  sealed  by  himself,  a  surety,  and  a  witness, 
and  gives  it  to  the  headman.^  The  latter  seuds  it  to  the 
**  new-lands  superintendent,"  ^  who  indorses  and  returns  it 
the  headman  keeping  it  in  his  possession.  The  head  of  a 
family  may  not  transfer  his  laud  until  he  reaches  the  age  of 
20.  No  man  may  sell  all  his  realty ;  so,  even  though  he 
becomes  bankrupt,  the  creditors  must  leave  him  a  piece  o^ 
land  assessed  for  2  sho.  This  plot  is  called  '*  nominal 
property."  '^  In  towns  the  house  may  be  sold,  though  not 
directly  to  a  non -merchant.®  Such  a  one,  if  he  wishes  to 
buy  directly,  must  pay  an  extra  commission  of  20  per  cent 
of  the  price  to  the  merchant  [who  would  have  been  the 
middleman].^  Horses  and  cattle  may  not  be  sold  unless 
through  the  medium   of  horse-dealer s.^^   New  rice  may  not 


1.  Sashi-age  denji.  2.  Mizucho,  3.  Kwan-hotsu.  4.  Kyu-chi, 
5.  Ri  (village)-**;*  (arbiter).  6.  A'ai-(newly  o^eu)-8aku  (cultivation)- 
bugyo  (magistrate).  7.  Na  {name)'taka  (assessed  amount  of  pro- 
perty). 8.  Shiroto  (white-person).  This  term  was  applied  by  those 
within  a  guild  or  class  to  those  without,  and  means  in  general 
"  outsider."  9.  Compare  supra,  Eawachi  kuni,  Kawachi  kori, 
10.  Umaslw,  bakuro. 
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be  sold  until  the  tax-rice  has  been  paid,  unless  by  permis- 
sion of  the  headman.^  These  are  regulations  of  the  feudal 
office.^  When  vessels  are  sold,  the  parties  exchange 
receipts,^  and  when  an  inspection  is  made  by  the  official, 
to  collect  the  ship-taxes,  these  documents  are  recorded. 
When  anything  like  rice  or  >vheat  is  sold,  the  price  of  which 
is  constantly  fluctuating,  and  a  date  is  fixed  for  delivery, 
the  following  rule  exists  :  if,  for  example,  the  whole  price 
amounts  to  100  njo^  and  20  ryo  of  earnest-money  is 
paid,  the  remaining  80  ryo  to  be  paid  on  delivery,  the 
buyer  may  withdraw  from  the  contract,  if  the  current 
price  for  the  whole  amount  falls  below  50  ryo  at  time 
of  delivery,  though  he  forfeits  the  earnest- money.  But  if 
the  total  price  at  current  rates  rises  to  150  ryo^  the 
seller  may  withdraw,  restoring  40  ryo  to  the  buyer  as 
penalty.  There  is  a  transaction  called  *'  sale  by  sample,"  ^ 
in  which  the  seller  engages  to  sell  an  article  of  a  certtiiu 
class.  He  gives  a  sample  to  the  buyer,  and  the  latter  pays 
earnest-money.  If  on  delivery  the  quality  of  the  goods 
given  is  not  equal  to  that  of  the  sample,  the  buyer  may 
refuse  to  accept  or  may  demand  a  reduction  of  the  price. 
This  is  Apparently  not  a  very  satisfactory  transaction  [as  it 
offers  opportnuities  to  dishonest  buyers] ,  but  in  this  region  it 
is  very  frequent,  though,  to  be  sure,  a  failure  to  equal  the 
sample  is  rare.  Cultivated  land  is  usually  sold  on  condition 
that  the  seller  may  buy  it  back  after  5  or  10  years  ;  when 
the  time  arrives,  the  original  price  only,  without  interest,  is 
paid,  for  the  buyer  has  had  the  benefit  of  using  the  property. 
In  Kawakita  koriy  cultivated  land  and  residence-land  may 
not  be  sold  by  area,  but  only  by  assessed  production.  This 
production-amount  is  called  the  **  portion-production  ",5  the 
owner   is  called   **  portion -person  *',^   the  buyer,   **  taking- 


1.  Ri  (village) -«tfi  (arbiter).  2.  Han,  3.  Kenjo  (evidence-paper). 
4.  Mihon-akinai,  5.  Kiri-daka.  The  exact  sense  of  kiri  here  is, 
however,  not  entirely  clear.    See  Yamato  kunit  supra,    6.  Kiri-te, 
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person,*'  ^  «nd  the  priee,  **  gratitiide-iiiaDey.*'  ^    When  Und 
is  to  be  sold,  the  owner  prepares  a  document  sealed  by 
himself,   his  surety,  the  boyer,   the  village   officers,   and 
those  of  the  five  nearest  villages ;   this   is  presented  to 
the  headman  of  the  district,'  who  compares  the  land  with 
the  register,  and  if  all  is  eorrect,  seals  the  instrameut,  and 
delivers  it  to  the  "new-land  magistrate/'  ^  who   also   seals 
it.    In  Nomi  kori^  when  it  is  desired  to  sell  residence-land 
\m  towns] ,  the  o?mers  notifies  his  company,  and  if  no  one 
of  them  desires  to  boy,  then  it  may   be  sold  to  others. 
The  seller  prepares  an   instroment   bearing  the   seals  of 
himself,  the  buyer,  the  witness  to  each,  and  the  company  of 
each,  and  this  is  sent  to  the  ward-elder,  who  returns  it  to 
the  buyer,  afler  indorsing  it.     Where  a  house,  or  an  article 
made  with  money  contributed  by  a  number  of  persons,  is  to 
be  sold,  ordinary  auction  or  secret-ticket  sale  is  employed. 
Notice  uf  the  sale  is  given  to  the  merchants    interested,   and 
they  assemble  for  the  purpose.     In   an  ordinary*  auction 
each  article  is  sold  separately,  but  in   the   secret- ticket   sale 
one  bid  is  made  for  the  entire  property  to  be  sold.     In 
Yenuma  kori,   if  the   buyer   refuses   to    receive    property 
contracted  for  or  asks  for  delay,  he  must  pay  interest  on  the 
price.     Earnest-money  is  paid  when  the  barj^iu  is  struck  ; 
and  if  the  seller   fails   to  deliver  as  agreed,  he  must  restore 
twice  the  earnest-money.     Where   a    stipulation  for  re-pur- 
chase at  a  given  time  has  been  made,    this  amy  be   done  on 
repa}'ment   merely   of  the  original  price  received,  provided 
it  is  done  within  three  days  of  the  time  fixed  ;    if  later  than 
that,  interest  must  be  added. 

In  Noto  kiini,  Hoahi  kon,  horses  under  2  or   8  years  of 
age  may  not  be  sold  without  special  permission.     In  Suzu 


1.  Tori'te.    2.  Rei  (gratitude)- mrti    (rice)-drti  (price)-fcin  (money). 

3.  To  (t€n).miira  (villages).     Apparently  there  had  once  been  an 
officer  over  every  10  villages ;   but  here  the  number  is   6  only. 

4.  KaiiakU'bugyo, 


88  PRIVATE    LAW   IN    OLD    JAPAN. 

koii,  wheu  a  contract  of  sale  is  made,  the  agreement  may  be 
made  that  the  goods  may  be  sold  to  any  one  else  who  may 
offer  a  higher  price  before  the  time  fixed  for  delivery.  If 
by  agreement  the  seller  may  within  a  certain  number  of 
days  repurchase  it  from  the  buyer,  and  at  the  time  appointep 
he  fails  to  do  so,  the  buyer  is  no  longer  bound  to  restore  it. 
Bat  such  transactions  give  a  one-sided  advantage,  and  are 
not  usual. 

In  Echu  knnif  Imizu  koriy  sales  of  shares  ^  in  the  wine- 
dealers,  or  other  trade-guilds,  or  of  cultivated  or  residence 
land  are  permitted  only  after  petition  to  the  feudal  office. 
In  Nei  kon,  sales  of  realty  may  not  be  made  without  indorse- 
ment of  the  local  officials.  In  Tonami  kori,  when  the  title 
has  passed  to  the  buyer,  the  former  owner  cannot  buy  back 
the  property,  unless  there  has  been  an  express  agreement  to 
that  effect.  In  auction-sales,  a  regularly -licensed  dealer  in 
furniture  is  the  manager.  2  Notice  of  the  sale  is  given  before- 
hand by  him  to  other  merchants.  The  person  offering  the 
highest  price  becomes  the  owner,  and  the  manager  of  the  sale 
receives  a  double  commission  ^  of  8  or  4  per  cent  of  the  price 
from  both  seller  and  buyer. 

In  Echigo  ^*Mw^,  Kambara  kon,  where  residence-land 
[in  towns]  is  to  be  sold,  the  seller  comes  to  an  agreement 
with  the  buyer,  and  the  latter  then  gives  a  temporary  instru- 
ment^ to  the  former,  also  paying  eaniest-money.  The 
seller  then  sends  the  petition  of  sale,  with  the  title-deed, 
to  the  ward-representative.  The  latter  changes  the  regis- 
ter in  the  ward-assembly-office,  officially  indorses  the  title- 
deed,  and  sends  it  to  the  elder  and  the  headman  .^  These  in- 
dorse it  and  return  it  to  the  seller,  who  hands  it  to  the 
buyer.  Where  temple-land  is  to  be  sold,  the  procedure  is  as 
above,    but   the  consent   of  all  the   parishioners  ^   must  be 


1.  Kabu.  2.  Seri-oya,  3.  Ko  (mouth)-sen  (fee).  4.  Kari-shosho. 
6.  Ko'ken-jo.  6.  Kendan.  7.  Ujiko,  For  the  etymology  of  this 
word,  cf.  Satow,  in  Trans.  Asiat.  Soo.  Jap.,  vol.  III.,  App.,  pp.  80-82. 
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obtained.  In  Eubiki  koriy  if  residence-land  is  to  be  sold, 
the  owner  must  first  notify  his  company  and  the  neighbors 
on  each  side,^  and  if  no  one  of  them  desires  to  buy,  it  may 
be  sold  to  some  other  person  of  the  same  or  perhaps  another 
block.  Perpetual  sales  of  houses  or  residence-laud  are 
allowed  iu  towns  only.  The  proceedings  begin  by  the 
seller  and  the  buyer  (the  latter,  if  he  is  under  some  other 
headman,  must  bring  a  certificate  from  him)  going  to  the 
headman^  and  askiug  for  permission.  This  granted,  the 
seller  makes  out  a  petition  bearing  his  own  seal  and  his 
company's,  and  takes  it  to  the  headman.  The  latter 
prepares  a  sale-title-deed,^  has  the  vendor  and  his  company 
seal  it,  seals  it  himself,  and  sends  it  to  the  elder.  This  one 
ofiicially  indorses  it,  and  sends  it  on  to  the  town -magistrate, 
who  adds  his  seal,^  and  returns  it  to  the  elder,  and  the  elder  to 
the  headman,  who  calls  both  parties  before  him,  when  pay- 
ment is  made  and  the  property  handed  over.  The  parties  may 
agree  that  after  a  number  of  years  the  seller  may  buy  it 
back,  or  that  the  buyer  is  not  to  re-sell  it  to  any  one  but 
the  seller,  the  stipulation  being  expressed  in  an  instrument. 
But  the  ofiicials  have  nothing  .to  do  with  this  instrument, 
and  it  bears  no  official  indorsement. 

In  Sado  /ri/nt,  Sota  ^on,  sales  of  cultivated  land  are 
nominally  prohibited.  For  the  purpose  of  a  sale  the  instru- 
ment is  drawn  up  for  a  10-year  pledge,^  and  on  failure  of 
the  debtor  to  redeem^  at  the  expiration  of  the  term,  the 
land  is  forfeited,  and  the  sale  is  thus  complete.  There  is 
however,  another  method  of  sale,  called  **  good- will  grant,**  ^ 
in  which  the  seller  delivers  an  instrument  purporting  to 
grant  without  consideration,^  and  agrees  in  a  subsidiary 
document  that  after  receipt  of  a  reasonable  price  (the  literal 
term  being  "  money  to  buy  wine  *'  »),  he  will  perpetually 


1.  Ryorin.  2.  Nantuhi.  3.  Bai-hen-shosho,  4.  Hyo  (exterior)- 
sho  (seal).  5.  Jikkatien'mai-nenki-shicki-ehi.  6.  Uke-modo8U, 
7.  Yoshimi-yuzuri.     8.  Mu-dai-ka.     9.  Shu-dai-kin. 
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refrain  from  disputing  the  title.     In  smles  of  town-lands  & 
direct  tranafer  of  the  ordinary  sort  is  made. 

Hamixvo.  In  Tango  kuni,  Kasa  iron,  perpetual  sales  of 
eoliifated  land  being  forbidden,  a  sale  is  effected  nnder  the 
name  of  '*  grant  for  a  term  of  years,"  and  if  at  the  end  of  the 
term,  the  seller  does  not  boy  back,  be  surrenders  all  his 
ri^t  to  the  prope  rty.  In  some  Tillages  a  memorandum- slip 
is  attached  to  the  land-register  ^  entry  daring  the  term,  and 
at  its  expiration  a  new  entry  is  made  in  the  register.  In 
sales  of  residence-land  in  towns  there  is  no  special  proceed- 
ing other  than  the  change  of  names  in  the  land-register.^ 

In  Inaba  Aruni,  Omi  kori,  there  is  no  prohibition  of  sales 
of  cnltivatcd  laud  ;  the  local  officials  change  the  names  in  tho 
land-register^  and  the  property -right  is  tranKferred.  In 
sales  of  town-lands,  the  permission  of  the  feudal  official 
must  be  obtained,  and  when  the  snuual  revision  of  the  laud- 
register^  takes  place,  [the  buyer]  contributes  a  sum  equal 
to  one- tenth  of  the  [assessed]  value  of  the  laud  (not  of  the 
actual  soiling  price ). 

In  Idzumo  /rum,  Shimane  kon,  when  residence-land  is 
to  bo  sold,  tho  seller  petitions  the  authorities,  making  out 
B  copies  of  the  instrument,  which  contains  the  seals  of  the 
Holier  liimHolf  and  his  compauy,  and  the  official  indorsement 
of  the  word- older.  One  of  these  is  given  to  the  buyer,  and 
the  other  2  to  the  feudal  office  and  the  cliief-official-of- 
Hnlo8.8  The  soiier  then  appears  in  full  dress  *  before  the 
town- magistruto,  who  gives  him  a  document  called  *'sale- 
titlo-dood."  *  By  a  law  of  tho  fief  [perpetual]  sales  of 
cultivated  laud  and  forest  land  [in  villages]  are  not  officially 
rocoguizcd.  The  transfer  is  therefore  accomplished  by 
making  a  sale  for  10  years,  tho  price  mentioned  being  so 
high    that   redemption    in   that   time    is   impossible.      The 

1.  Nayotei'Cho.  2.  IViu  (map) -c/io,  probably  a  book  showing  the 
boundaries,  etc.,  of  each  piece  of  land.  3.  Baiken-jOkican.  4.  Eei-fu 
(that  is,  with  haori  and  hakama),    5.  Baken-jo. 
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headman^  assumes  that  redemptiou  will  be  impossible, 
and  as  soon  as  the  transaction  is  finished,  changes  the 
name  of  the  owner  in  the  register  of  sales .^  The 
sale  is  made  by  means  of  an  instrament  bearing  the 
seals  of  the  seller,  his  company,  and  the  headman,  and 
handed  to  the  «lder.  In  the  8th  month  of  every  year  a 
revision  is  made  of  the  land-register  (kept  by  the  ward- 
elder,  and  containing  the  extent  and  location  of  each  plot  of 
land),  and  the  transactions  of  the  year  are  noted  therein. 
Forest-laud  aud  houses  may  be  sold  in  perpetuity  without 
the  above  procedure.  Where  goods  are  lost  or  destroyed 
while  being  transported  to  tlie  buyer,  the  seller  is  respon- 
sible,  aud  so  caunot  claim  the  price.  The  buyer  pays  at 
the  time  of  the  bargain  so-called  **  cou tract-money ;  '*  ^  if 
he  breaks  the  contract,  he  forfeits  this ;  if  the  seller  breaks 
it,  he  must  restore  double  the  amount.  In  auctions  a 
**  lowest- ticket "  *  is  made  out,  containiug  the  lowest  price 
at  which  the  owner  will  sell.  If,  when  the  bids  are  opened, 
the  highest  price  offered  is  lower  than  the  one  so  fixed,  the 
owner  may  decline  to  sell.  If  another  person  [afterward, 
but  before  delivery]  wishes  to  buy  the  article,  ho  must 
give  to  the  buyer  an  amount  equal  to  one-tenth  of  the  price 
which  he  pays  the  seller.  In  Uwonuma  koii,  when  up- 
land or  residence  land  [in  towns]  is  to  be  sold,  the  seller 
makes  out  and  seals  an  instrument,  which  recites  that  the 
property  is  sold  in  perpetuity  and  that  the  descendants  of 
the  seller  shall  never  object  to  the  trausfer.  This  is  given 
to  the  elder  aud  the  chief-elder,  and  after  their  official 
indorsement,  the  feudal- official  ^  (of  the  Ghishima  and 
Kitajima  fiefs)  indorses.  Sales  for  terms  of  years  of  such 
property  are  forbidden.  In  sales  of  houses  the  indorsement 
of  the  feudal-office  is  not  necessary.  The  instrument 
always  coutains  the  following  clause  :  **  If  [before  delivery] 

1.  Shoya.     2.  Bai-ken-hikayecho.     3.    Yakujo-kin,      4.   Shiki^ 
fuda.        5.   Jo-kwan. 
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the  property  is  destroyed  by  calamity  of  Heaven  or  is  taken 
for  public  purposes,^  the  seller  is  not  responsible,"  In 
sales  of  personalty,  a  private  document  ^  alone  is  necessary, 
and  sometimes  an  oral  agreement  ^  only  is  made. 

In  Nomi  kori,  wheu  an  article  sold  turns  out  to  be  not 
AS  contracted  for,*  the  buyer  may  refuse  to  take  it,  without 
forfeiting  his  earnest-money.  Where  realty  is  sold,  and 
the  seller  has  some  reason  for  wishing  to  buy  it  back  at 
some  time,  the  sale  is  made  for  a  term  of  years ;  this  is 
stated  in  the  instrument  of  sale,  and  the  transaction  called 
an  "  agreement  for  the  return  of  the  original.'*  ^  If  at  the 
time  fixed  the  seller  cannot  redeem,  the  buyer's  ownership 
becomes  perpetual.  While  the  condition  remains  iu  force, 
the  seller  pays  all  the  taxes. 

In  Iwami  kuni,  Shima  kori,  cultivated,  forest,  and 
residence  laud  are  forbidden  to  be  sold,  and  hence  only 
pledges  of  such  may  be  made.  When  it  is  desired  to  sell 
such  property,  tbe  owner  makes  out  an  instrument  sealed 
by  himself  and  his  company,  namiug  the  sum  (which  is  in 
fact  too  high  for  a  pledge)  and  fixing  the  term  as  one  year. 
When  the  year  elapses  and  he  does  not  redeem,  the  land  is 
called  **  forfeited -land,"®  and  the  buyer  becomes  tlie  owner 
There  is  no  prohibition  of  the  sale  of  houses  or  personalty, 
nor  is  the  indorsement  of  the  village  or  ward  officers  needed. 
Wlien  personalty  is  bought  and  received,  and  it  is  destroyed 
by  the  buyer  or  lost  or  stolen  before  he  has  examined  it  to 
see  whether  it  is  of  the  agreed  sort,  tlie  buyer  must  pay  the 
fair  value.  If  the  article  proves  to  be  not  as  contracted 
for,  7  the  buyer  cannot  demand  the  restoration  of  the  price 
paid,  if  the  seller  was  not  the  maker  and  did  not  know  of 


1.  Kd-btitsu.  2.  Aitai  (face  to  face  alone,  without  others'  inter- 
yeniiou) 'ShoehOf  i.  e.  no  report  and  official  indorsement  are  required. 
3.  Kuchiyakusoku.  4.  Gan  (spurious,  counterfeit) -xo  (make). 
5.  HonmoUu  (original  or  principal  ihiugj-kayeshi  (return)  noyaku- 
soku.    6.  Nagare-chi.    7.  Oan-zo. 
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the  defect.  In  Naka  kori,  when  sales  of  cultivated  or 
residence  land  are  made,  the  sale  is  in  perpetuity.  The 
instrument  is  sealed  by  the  seller  and  by  some  relative  as 
\vitness,  and  contains  the  following  clause  :  **  I  hereby  sell 
the  above  property,  and  neither  I  nor  my  descendants  may 
hereafter  raise  objection  to  this  trausfer."  In  towns  the 
inspector  ^  aud  in  villages  the  headman,  ^  must  indorse. 
This  indorsement  is  called  ''evidential-seal  ;*'3  and  a  '*  divided 
seal**^  is  also  added  to  the  register  and  the  vendor's  instru- 
ment of  sale.  In  sales  of  cultivated  land,  the  seller  may 
always  take  when  ripe  the  crop  that  he  has  planted,  even 
though  the  buyer  has  already  paid  the  price. 

Sanyodo.  In  Harima  kuni,  Shikito  koiiy  in  the  case 
of  houses  aud  residence  land  in  towns,  private  sales  ^  are  not 
permitted.  The  custom  is  for  the  ward-elder,  on  petition, 
to  announce  through  the  ward  that  the  land  is  for  sale  and 
to  dispose  of  it  by  secret- ticket  auction. 

In  Mimasaka  kn7iit  Nishihojo  kon,  in  towns,  when  one 
desires  to  sell  residence-land,  he  must  first  consult  his 
company.  If  no  one  object,  he  petitions  the  elder  and  chief 
elder,  who  officially  indorse  the  instrument,  aud  then  asks 
the  permission  of  the  town-mngistrate.  This  given,  the 
buyer  receives  the  land,  pays  the  price  to  the  seller,  and 
gives  to  the  town-magistrate  one-twentieth  of  the  price  as 
a  fee.^  lu  Katsunami  hoi-iy  when  cultivated  land  is  sold,  the 
seller  makes  out  an  instrument  sealed  by  the  headman,^  the 
company-chief,  aud  the  farmers'  representative ;  these  are 
called  the  **  three  seals  of  the  village  officers.*'®  But  rice- 
land  or  upland  may  not  be  transferred  in  perpetuity;  a 
"  third-month  sale"  *  or  **  term  of  years  sale  "^o  is  usually 


1.  MokU'daL  2.  Shoya.  3.  Ken-in.  4.  Wari-infA  seal  so  im- 
pressed that  part  remains  on  one  document,  part  on  anotlier,  thus 
offording  a  test  of  genuineness.  The  expedient  is  similar  to  that 
implied  in  our  term  "indenture."  6.  Aitai-tiri.  6.  Tesu-ryo, 
7.  Shoya.  8.  Murayakunin  no  tampan.  9.  Sangatsu-uri.  10.  Nen- 
gen-uri. 
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made.  In  the  former,  the  transaction  takes  place  in  the 
third  month  of  the  year,  and  in  the  third  month  of  the 
Bacceediug  year  the  seller  restores  the  price  with  the  interest 
and  receives  back  his  land.  In  the  latter,  a  term  of  years, 
usaally  5  or  10,  is  fixed  on,  and  at  its  expiration  the  seller 
buys  back  the  land.  Forest-land  may  be  sold  in  perpetuity, 
bat  the  **  three  seals  of  the  village  officers  "^  must  be 
obtained. 

In  Bizen  kuni,  Eamimichi  kon,  in  sales  of  cattle  and 
horses  (but  not  of  other  personalty),  there  must  be  an 
instrument  sealed  by  the  headman. 

In  Bigo  kitni,  Fukatsu  kon,  in  sales  of  cultivated  land 
iu  villages,  the  seal-chief^  counter-seals  nnd  the  headman  ^ 
and  the  compauy-chief  officially  seal  the  instrument,  entries 
of  all  sales  being  made  in  the  land-register  ^  at  the  time  of 
the  annual  revision  in  the  fifth  or  sixth  month.  In  sales  of 
houses  and  residence-lauds  in  towns,  the  headman  ^  draws 
-up  the  instrument,  the  parties  appear  with  the  company- 
chief^  as  witness,  and  seal  the  instrument.  The  names  are  then 
changed  in  the  laud- register  "^  in  the  presence  of  the  parties. 
In  Mitsuki  kori,  there  is  no  prohibition  against  perpetual 
sales  of  cultivated  land  iti  villages.  The  headman  ^  affixes 
an  indorsing-seal  to  the  deed  of  sale,  and  at  the  regular 
revision  of  the  land- register  *  changes  the  names  of  the 
parties.  In  sales  of  houses  and  residence-laud  in  towns, 
the  seller  files  a  petition,  as  well  as  the  deed  of  sale,  at  the 
local  office,  and  the  elder  then  affixes  an  indorsing  seal.  At 
the  time  of  the  annual  revision  ^  of  the  register  the  parties 
and  the  witnesses  appear  at  the  town-iuagistiate's  office  and 


1.  Murayakunin  no  sampan,  2.  Hangashira  (the  chief  of  the 
5-men  cunipany).  3.  Shoya.  4.  Nayosei-cho.  5.  Shuku  (a  post- 
town)-ro  (elder).    Here  the  word  has  some  special  local  significance. 

6.  Tauri    (hooking,   fishing) -pa« /lira   (chief).       Ts^iri  here  leaves  us 
without   a  clue ;  but   the   word  seems   equivalent  to  kumi-gashira, 

7.  Ken-cho,    8.  Cho  (book)-A'ir(  (erase) -^iratam^  (revise). 
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seal  [the  register]  in  the  presence  of  the  officials,  and   the 
names  are  changed  in  the  house -register.^ 

In  Aki  knni,  Niimata  and  Aki  kon,  in  sales  of  cultivated 
land  in  villages,  the  seller  delivers  his  *'  tinibo  ^  memorandum** 
to  the  local  officials,  and  the  latter,  making  out  a  new  one, 
deliver  it  to  the  buyer  and  change  the  names  in  the  land- 
register.^  In  sules  of  houses  and  residence- laud  in  towns, 
both  parties  file  petitions,  and  the  local  officials,  adding  an 
attestation  seal,  forward  them  to  the  feudal  official ;  then 
both  parties  seal  in  the  presence  of  the  feudal  officials,  and 
the  proper  change  in  the  register  is  made.  It  is  the 
custom  not  to  permit  the  wearing  of  full  dress  by  others 
than  owners  of  houses  or  residence-land,  and  the  buyer,  at  the 
time  of  the  sale,  puts  on  a  new  full  dress  suit,  and  some- 
times the  seller  strips  off  his  own. 

In  SuwO  kunij  Tsuno  kon,  the  perpetual  sale  of  cultivated 
and  residence- land  is  forbidden  by  a  law  of  the  fief.  A 
transfer  is  therefore  made  for  a  t^rm  of  years  (usually  10  or» 
15),  and  during  the  term  the  buyer  takes  the  profits.  The 
instrument  recites  that  if  the  seller  repays  to  the  buyer  the 
price,  with  interest,  at  the  eud  of  the  term,  the  property 
will  be  restored ;  but  if  the  seller  cannot  repay  it,  the 
property  will  be  transferred  into  the  buyer's  name.  The 
transaction  is  reported  to  the  elder  or  the  balks-headman,* 
and  the  instrument  bears  the  seals  of  the  seller  and  his 
company.  In  the  sale  of  forest-land,  the  same  procedure  is 
followed.  In  Kyuka  koHy  where  an  article  sold  is  destroyed 
before  delivery,  the  seller  is  obliged  to  deliver  another 
article  in  its  place  or  to  make  up  the  loss,  whether  the 
article  was  destroyed  by  calamity  of  Heaven  or  otherwise.^ 
Where  the  article  is  bought  and  delivery  taken  and  cash 
paid  down  at  the  time,  the  buyer  cannot  complain  that   the 


1.  tye-clw.  2.  Tsubo^  a  superficial  measure  about  6  feet  square. 
This  paper  certified  apparently  to  the  area  of  the  piece  of  land. 
3.  Miziicho.  4.  Han  (balk)-to  (chief)-«/io^a.  5.  That  is,  perhaps, 
if  the  price  has  been  paid  by  the  buyer. 
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its  expiration  the  seller  may  buy  it  back.  But  even  if  he 
fails  to  do  so  then,  he  [or  his  descendauts]  have  a  right  to 
buy  it  back  after  20  or  30  or  even  100  years.  This  trans- 
action is  usually  entered  into  because  the  owner  is  unable  to 
pay  his  taxes  and  is  oppressed  by  the  arrears.  Hence  such 
sales  are  forbidden,  unless  it  is  stipulated  in  the  contract 
that  the  buyer  shall  pay  the  taxes. 

In  sales  of  personalty,  the  seller  must  deliver  the 
article,  and  must  also  guarantee  its  genuineness;  the 
buyer  must  pay  at  the  time  and  place  agreed  on.  If  either 
fails  to  perform,  the  other  may  refuse  to  perform  on  his 
part.  But  such  strict  rules  are  practiced  for  the  most  part 
by  merchants  only,  not  by  outsiders.^  In  Mihara  knri,  there 
is  no  prohibition  upon  the  sale  of  forest  land,  aud  the  price 
may  be  paid  in  either  money  or  rice.  Houses  may  be  sold 
in  perpetuity. 

In  Awa  kiini,  Nabigashi  kori,  cultivated,  residence,  and 
forest  land  may  not  be  sold  without  official  indorsement  of 
the  headman  ^  and  the  elder.  When  personalty  is  sold,  and 
the  buyer  refuses  to  accept,  the  current  price  having  fallen 
before  the  time  of  delivery,  he  loses  the  earnest  money ;  if 
none  had  been  given,  he  must  compensate  the  seller.  If 
the  seller  refuses  to  deliver,  he  must  restore  double  the 
earnest-money,  by  way  of  penalty.  But  usually  some 
compromise  3  is  made.  In  Miyoshi  kori,  when  the  buyer 
tails  to  keep  his  contract,  he  loses  the  earnest-money.  If 
the  seller  fails  to  perform,  the  contract  is  at  an  end,  as  if 
there  had  been  none,  and  it  is  sufficient  if  the  seller  returns 
merely  the  earnest-money. 

In  Sanuki  kunif  Kagawa  korij  it  is  the  custom  to  obtain 
permission  of  the  feudal  official  for  sales  of  houses  and  resi- 
dence-land in  towns,  and  a  fee  is  paid  o(  5  hu^  in  silver  for 
each  k/'ii^   of  frontage.     In  Naka  A«ri,   sales  of  cultivated 

1.  Shiroto,  2.  Shoya.  3.  Jidan.  4.  One-fourth  of  a  ryo,  the 
old  coin  corresponding  to  the  dollar.  5.  A  linear  measure  of  about 
6  feet. 
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land  in  villages  are  nominally  forbidden.  A  transfer  is 
effected  by  giving  a  document  which  recites  that  the  seller  is 
already  indebted  to  the  buyer  i  n  an  amount  which  he  cannot 
repay  and  therefore  transfers  the  property  by  way  of  satis- 
faction ;  in  fact)  however,  he  is  not  indebted,  but  receives 
money  as  the  price  of  the  land.  For  sales  of  houses  and 
residence-land  in  towns,  it  is  the  custom  to  procure  permis- 
sion from  the  feudal  official  by  the  filing  of  a  petition  on  the 
part  of  both  parties. 

In  lyo  hint,  Uma  A'ort,  there  is  no  prohibition  against 
perpetual  sales  of  cultivated  land.  At  the  time  of  the  sale 
the  buyer  receives  the  price  and  delivers  the  title-deed,  and 
then  reports  the  sale  to  the  local  officials,  who  change  the 
names  in  the  register,  without  concerning  themselves  about 
the  documents  which  the  parties  may  have  exchanged.  In 
^ales  of  houses  and  residence-land  in  towns  the  ward- 
officials,  on  presentation  of  a  letter  of  permission  from  the 
magistrate,  change  the  name  of  the  proprietor  in  the  register. 
In  Onsen  korij  sales  of  cultivated  land  in  villages  are 
nominally  prohibited.  But  a  sale  is  effected  under  the 
name  of  a  transfer  of  the  ''labor  of  cultivation.*' ^  Both 
parties  go  to  the  headman's  ^  house  and  affix  their  seals 
in  the  land-register ;  ^  but  no  special  instrument  is 
employed  and  no  price  is  stated ;  a  price  passes,  how- 
ever, under  the  name  of  **  wine  and  fish  money.*'*  But 
sales  and  pledges  of  newly- reclaimed  Innd^  are  not  forbid- 
den, and  sometimes  the  headman  connterseals  the  instru- 
ment. In  sales  of  houses  and  residence-land  in  towns,  the 
parties  go  together  to  the  house  of  the  chief  elder,  where 
the  house-register  is  kept,  and  the  buyer  affixes  his  seal. 


1.  Kotaku  110  rd,  2.  Shoya,  3.  Ji-yosei-cho.  4.  I.  e.,  money  to 
pay  for  a  feast  in  honor  of  the  transaction.  This  epithet  and 
similar  ones  are  frequently  used,  even  at  the  present  day,  merely  as 
a  euphemism  for  a  regular  fee  or  price.    5.  Kai-kon  shinden. 

4 


i 
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'In  Tosa  kuni,  Tosa  kori,  ^  the  law  does  not  permit  the  sale 
of  original  lands,^  but  new  land^  may  be  bought  and  sold  at 
will.  By  **  original  *'  land  is  meant,  in  Tosa,  all  pieces  of 
land  recorded  as  under  cultivation  in  the  survey  book  as  re- 
vised in  the  time  of  the  Chosokabe  family ;  '*new'*  laud  are 
those  brought  under  cultivation  since  the  time  when  the  fiei 
came  into  the  hands  of  the  Yamauchi  family.''  In  Hata  kot-f 
sales  of  cultivated  land  must  be  officially  indorsed  by  the 
headman.  *  Houses  may  be  trausferred  without  restriction. 
In  Eochi  kvrif  secret- ticket  auction  is  advertised  by  posting 
a  notice  on  the  public  notice-board.  Usually  the  vendor 
prepares  beforehand  a  **  lowest-ticket,"  s  and  if  none  of 
the  bids  exceed  this  amount,  the  vendor  may  decline 
to  sell.  Until  recently,  if  either  party  failed  to  per- 
form his  part  in  a  contract  of  sale,  he  was  excused  on 
showing  that  his  failure  was  due  to  calamity  of  Heaven. 
But  nowadays  he  is  not  excused,  whatever  the  cause  ;  he 
must  make  some  sort  of  compensation. 

Saikaido.  In  Chikuzen,  Sagara  nnd  Naka  korif  in 
sales  of  cultivated  hmd,  the  parties  execute  an  inbtrumcnt  of 
perpetual  sale,  the  surety  counter  seals,  the  headman^ 
officially  seals,  and  when  the  names  have  been  changed  in 
the  land  register,^  the  property  passes.  In  sales  of  residence 
land  in  towns,  the  elder  seals  the  instrument,  the  parties 
obtain  permission  from  the  feudal  official,  and  the  names  are 
changed  in  the  land-register.  ^ 


1.  The  record  of  customs  here  given  for  Tosa  is  especially 
unsatisfactory,  because  the  tenures  and  their  features  were  in  that 
district  peculiarly  interesting  and  complicated.  A  more  extended 
account  will  be  found  in  Mr.  Grinnan's  "  Feudal  Land  Tenure  in 
Tosa."  Trans.  As.  Soc.  Jap.,  181)2.  2.  Hotiden.  3.  Shiiulen.  When 
lyeyasu  obtained  the  ascendancy  in  1600,  he  made  many  change 
in  the  various  lordships.  One  of  these  changes  was  the  substitution 
in  Tosa  of  the  Yamauchi  family  for  the  Chosokabe  family.  4.  Shoya. 
T).  Shikifuila,     6.  Nayoseicho, 
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In  Chikugo  kuni,  Mitsuma/roW,  the  seals  of  the  inspector^ 
and  the  headman -^  must  he  obtained  for  sales  of  realty. 

In  Buzen  kunij  Kikii  kon,  there  is  no  prohibition  as  to 
perpetual  sales  of  cultivated  nnd  forest-land.  Both  parties 
file  a  petition  and  the  local  officials  change  the  names  in 
the  land-register.  '^  In  sales  of  residence-land  in  towns,  the 
ward  elder  merely  gives  his  consent,  and  the  register  is  not 
always  changed. 

In  Hizen  kuni,  Sonoki  koH,  in  sales  of  town-lands,  the 
parties  report  at  the  local  office,  and  the  elder  changes  the 
names  in  the  land- register.^  In  villages  the  parties  report 
and  the  headman^  qhanges  the  names  iu  the  register.^  In 
Saga  koHt  the  property  is  delivered,  iu  ordinary  auctions,  Uy 
the  highest  bidder,  and  in  secret- ticket  auctions,  to  the  per- 
son whose  ticket  reads  highest.  If  after  the  highest  bidder 
is  announced,  the  owner  declines  to  sell,  he  is  obliged  to  giva 
some  compensation  proportionate  to  the  amount  bid.  In 
Amakusa  kori^  an  aucient  law  forbids  the  perpetual  sale  of 
land,  except  for  building  purposes. 

In  Hyuga  kimi,  Miyazaki  and  Koya  koii,  the  complete 
right  of  property  does  not  exist.  When  a  sale  is  desiredt 
the  parties,  as  in  the  case  of  a  grant  of  cultivation  referred 
to  in  the  next  chapter,  report  to  the  local  officials  that  they 
wish  a  transfer  because  the  seller  is  unable  to  pay  his  taxes. 
The  officials  then  change  the  names  in  the  land-register^  and 
charge  the  taxes  and  minor  expenses  to  the  buyer.  In  town- 
land  sales,  the  names  are  changed  in  the  register,  after 
obtaining  permission  of  the  district-chief.'' 

In  Osumi  kiimy  So  kori,  in  villages,  in  sales  of  newly- 
reclaimed  land,^  the  permission  of  the  headman^  alone  suf- 
fices.    In  towns,   the  parties  prepare  a  separate  paper,  in 


1.  Mettuke.  2.  Shoya.  3.  Chobo.  4.  Mizu-eho,  6.  Na-yosei* 
cho.  6.  Taka  (production) -f«iAr«  ffixj-c/io.  7.  Bu-gashira,  What 
sort  of  a  district  this  was  is  not  clear.  The  name  was  local.. 
8.  Kaitaku-chi. 


A 
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addition  to  the  instrument  of  sale,  and  petition  the  feudal 
official,  who  alters  the  title-deed ^  and  re-delivers  it  to  the 
l)uyer.     There  are  no  sales  of  ordinary  cultivated  laud. 

In  Iki  hunt,  Ishido  koi'i,  ail  rice-field  and  upland,  hut 
not  forest-land  and  new  land  formed  hy  subsidence  of  the 
sea,  is  the  common  property^  of  the  whole  village,  aud  its 
sale  is  forbidden. 

In  Tsushima  kuni,  Shimoagata  kon,  public  lands  is 
received  in  trusts  from  the  feudal  lord  by  the  cultivators  and 
•  no  sale  is  allowed.  In  sales  of  private  cultivated  land,^  the 
parties  file  a  petition,  and,  after  permission  is  obtained, 
transfer  the  property.  In  sales  of  town-land,  a  report  to  the 
feudal  official  is  all  that  is  required. 

1.  Kenjo.    2.  Kyo-yu,    3.  Koden.    4.  Adzu-kari,    5.  Shi-den, 
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CHAPTER  IV. 


LETTING  AND  HIRING  J 


REAL  PROPERTY. 

The  usual  name  for  a  person  who  hires  ^  the  land  of 
another  and  cultivates  it,  paying  to  the  latter  a  portion  of 
the  produce  of  cultivation  ^  of  rice,  is  "cropper."^  One 
who  hires  another's  ground  and  builds  a  house  on  it  is 
called  **  ground-renter  ;  "  ^  while  one  who  merely  hires  and 
lives  in  another's  house  is  called  *' house-renter."®  In 
regard  to  cropping,  the  law  is  that  there  should  be  a  written 

1.  Tai  (Lend)-8haku  (borrow).  2.  Kariru,  3.  Saku-toka-mai, 
4.  Ko  (small,  petty)-«a&u  (produce,  orop)-mn  (person).  This  term 
(which  must  be  distinguished  from  kd-sakut  producing  a  crop,  i.  e. 
cultivation  in  general)  seems  best  rendered  by  **  cropper,"  a  word 
unusual,  but  etymologically  exceedingly  apt,  and,  in  meaning,  corre- 
sponding to  a  similar  institution  in  Europe.  Some  consideration? 
call  for  the  use  of  the  term  **  cultivator,"  and  the  analogy  of  the 
Latin  term  **  colo-nus  "  bears  on  this  side.  But  after  some  hesitation 
it  has  seemed  that,  taking  into  the  reckoning  the  various  passages, 
the  best  rendering  is  "  cropper,"  for  kosaku-nin^  and  **  cropping,"  for 
kosaku.  Where  the  reference  is  dear,  the  word  *'  tenant "  has 
sometimes  been  used,  to  avoid  cumbering  the  page  with  repetitions  of 
an  unusual  term ;  but  wherever  the  literal  rendering  and  the  identifi- 
cation of  the  term  is  of  any  consequence  whatever,  **  cropper  "  ifr 
employed.     5.  Shaku-chi-nin.     6.  Shaku-ka-nin. 


• 
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iustrum^nt ;  but  usually  there  is  only  a  private  agreement,^ 
made  by  word  of  mouth  ;  ^  and  as  there  is  no  fixing  of  the 
term,  the  landlord  ^  has  the  right  to  take  back  ^  the  estate 
at  any  time,  even  though  the  tenant  may  have  been  cultivat- 
ing it  for  many  tens  of  years.  As  to  ground -reuters  and 
honse-renters,  there  is  usually  a  surety  required,  so  that 
the  parties  interchange  instruments,  fixing  in  them  the 
amount  of  rent.^  The  variations  from  these  general 
principles  are  as  follows. 

KiNAi.  In  Settsu  kuni,  Nishinavi  Jcoti,  when  a  person 
desires  to  rent  a  house,  he  gives  his  name  and  occupation, 
and  this  is  reported  [by  the  house-owner]  to  his  company 
and  to  the  elder.  The  consent  of  all  members  of  the  village 
(or,  in  towns,  of  the  block)  ^  must  be  obtained,  and  if  the 
person  becomes  tenant,  he  must  observe  all  the  customs  of 
the  village  or  block,  engaging  to  this  efi^ect  by  a  written 
instrument,  and  also  giving  a  written  instrument  to  the 
honse-owuer.  If  he  fails  to  pay  rent,  the  owner  may 
retake  possession  of  the  house.  The  owner  is  bound  to  do 
all  repairs  on  the  house.  In  Yabe  kon\  [in  villages]  no 
written  instrument  is  employed  [as  a  rule] .  The  term  ®  is 
one  year.  But  where  the  rent  ^  is  a  fixed  amount  without 
regard  to  the  goodness  or  badness  of  the  season,  the  land- 
lord nsnally  lets  ^  for  a  long  period  and  a  written  instrument 
is  given.  This  is  called  **  long  cropping."^  The  same 
term  is  used  also  where  waste- land  ^^  has  been  reclaimed 
and  brought  under  cultivation  ;  ^^  and  the  cropper  in  this 
case  may  transfer  his  interest  ^^  to  another  person,  without 
asking  the  consent  of  the  landlord.     As  for  the  house -renter, 


1.  Aitai  (face  to  tace)-kuchi  (mouih)-yakii8oku  (agreement). 
2.  Ji  {\&nd)-nushi  (owner,  master).  8.  Tori-modosv.  4.  Chin-kin. 
5.  ChO,  6.  Kigen,  7.  Nengu,  8.  Seshimuru.  9.  Naga-kosaku. 
lO.  Are-ehi,  11.  Kai-kon.  12.  Kabti.  This  term  is  employed  of 
shares  in  a  oorporation  or  of  the  membership  in  a  guild.  Here  it 
seems  to  signify  snch  an  interest  in  the  land  as  the  transferor 
may  have. 
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his  rights  aisoDg  his  townspeople  are  of  an  inferior  sort, 
and  he  is  never  chosen  to  be  a  ward-officer  ;  moreover  it  is 
an  old  rule  that  no  one  is  to  rent  him  a  house  unless  he 
furnishes  a  surety  for  his  conduct.^ 

ToKAiDO.  In  Iga  ku7iif  Abe  /rort,  no  deed  is  employed 
for  cropping.  It  is  the  custom  for  the  local  officials  to 
collect  the  landlord's  share  of  the  produce,  and  the  landlord 
does  not  trouble  himself  about  it.  In  '*  long  cropping  **  a. 
written  instrument  passes,  and  the  tenant  may  sub-let  the 
land  to  another  person  as  cropper,  without  obtaining  the 
consent  of  the  landlord.  But  if  tbe  rent  is  not  paid,  the 
landlord  demands  it,  not  of  the  actual  cultivator,  but  of  the 
original  renter.  In  regard  to  house-renters,  it  is  the 
custom  for  the  house-owner^  who  desires  to  have  such  a 
tenant  to  obtain  permission  from  the  ward-elder  through 
the  wai'd- officials.  As  a  rule  the  rights  of  a  house-renter, 
as  compared  with  those  of  a  householder,  ^  are  inferior,  and 
it  is  an  old  rule  that  at  the  time  of  the  feudal  lord's  return 
to  his  castle  the  heads  of  families  who  are  house  owners 
may  go  out  to  the  next  village  to  meet  him,  but  not  mere 
house-renters. 

In  Ise  Inmiy  Ano  /ran,  the  term  of  a  cropper  is  one 
year ;  no  instrument  is  made  out.  If  the  landlord  cannot 
collect  the  rent,  the  headman^  sometimes  collects  it  directly 
from  tbe  cropper  and  hands  it  over  to  the  landlord.  House- 
renters  [in  towns]  give  a  bond,  ^  which  is  kept  at  the  wardr 
office.  Tbey  cannot  be  chosen  as  officers  of  the  ward,  nor 
can  they  be  sureties  for  loans.  In  Wataraye  korit  the 
landlord  is  called  "esquire,"^  and  the  cropper  "farmer." 
There  is  no  general  rules  as  to  the  length  of  the  term,  and 
in  very  few  instances  is  an  instrument  drawn  up.  There 
is  no  naming  of  the  total  area  or  production  of  the  land ; 

1.  Mimoto  (charMier)'hikiuke-nin.  2.  lye-nushi.  3.  lye-moeM^ 
the  meaning  being  here  the  same  as  iye-muhi.  4.  Shoya,  5.  Vke-jo» 
6.  Jitd.    See  Introduction. 


/ 
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the  tenant  merely  pays  a  rent  fixed  at  so  many  to  of  grain 
per  tan  of  land,  and  the  relation  thus  resembles  that  exist- 
ing elsewhere  between  lord  and  farmer.  If  afW  many 
years  the  family  of  the  esqaire  becomes  extinct  or  remores  to 
other  parts,  the  land  sometimes  become  the  possesnons  of 
the  croppers  themselves.  In  the  Sacred  Domain  ^  there  is 
no  house-renting.  Althoogh  the  thing  itself  exists,  the  name 
« living  under  the  same  roof*'^  is  preferred,  because  of  a 
fear  that  persons  from  other  domains  temporarily  residing 
there  would  not  be  carefal  about  fire-defilement.' 

In  Owari  kuni,  Aichi  kori,  their  is  usually  no  instni- 
ment  made  in  case  of  croppers.  But  where  the  taxes  *  and 
incidental  burdens^  are  charged  upon  the  tenant,  there  is 
a  written  instrument,  and  the  term  is  usually  fixed  at  one 
year.  But  in  a  village  which  practices  land  partition*  the 
term  for  croppers  corresponds  to  the  term  of  re-partition. 
The  system  of  partition  is  this  :  about  every  10  years  the 
village  holds  a  consultation,  makes  a  survey  ^  and  an  inspec- 
tion of  the  land,  and  distributes  the  proprietorship  by  lot. 
One  result  of  this  is  that,  where  an  irrigation-channel® 
exists,  selfishness  does  not  lead  one  to  draw  water  for  his 
own  land  only;^  moreover,  repairs  of  the  irrigatiou  works 
are  made  dutifully  and  generously  ;  so  that  the  system  is 
an  advantageous  one.  The  cropper  is  called  a  ''landless*'^ 
person,  and  so  has  no  right  to  au  equal  position  with  a 
'' land-holding"^  farmer.     House-renters  in  towns  cannot 


1.  A  portion  of  this  province  belonged  to  one  of  the  two  great 
national  Shinto  sUrines.  2.  DO-kyo.  This  term  generally  signifies 
a  dependent,  a  poor  relation  or  other  person  subsisting  at  the 
expense  of  a  family-master  and  forming  a  member  of  the  household. 
3.  Ili'kegareru.  This  refers  apparently  to  the  kindling  of  fires  in 
some  place  or  manner  forbidden  by  the  temple-management.  4.  JToto. 
5.  ShO'hi,  6.  Chi'Wari.  7.  Soku-ryo.  8.  Yomi  mizo.  9.  A  similar 
phrase  is  still  corrent  as  a  proverb  applied  to  persons  seeking 
their  own  interests.  10.  Mu-taka  (without  assessed  production). 
11.  Taka-mochi, 
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be  sureties  or  witnesses.     There  is  in  general  no  fixing  of  a 
term,  and  the  honse-owuer  may  evict  ^  when  he  pleases. 

In  Mikawa  kuni,  Atsami  karit  there  is  no  rale  as  to  the 
rent.  A  cropper  who  reclaims  and  cultivates  waste  land 
is  called  '*  long-cropper; ''  and  the  sale  of  his  right  of 
caltivation^  is  in  his  own  disposal,  the  landlord  having  no- 
right  to  control  it.  In  house-renting  the  usual  term  is  one 
year,  and  it  is  the  custom  to  pay  one  year*s  house-rent^  in 
advance.^  As  to  the  repairs,^  those  of  outside  erections,  of 
roof,  and  of  walls  are  at  the  charge  of  the  house- owner  ;  the 
others,  of  the  tenant.  In  Nukata  kori,  no  written  instrument 
is  made  by  a  cropper  and  no  term  fixed.  Croppers  who 
rent  new  land  are  called  *Mong-croppers,*'  and  these  may  at 
pleasure  sell  their  cultivation-right  without  permission  of 
the  landlord. 

In  Totomi  kuniy  Sano  kori,  no  term  is  fixed  in  cropping 
contracts,  and  the  tenant  must  furnish  a  surety.  The  land- 
lord customarily  advances  a  supply  of  rice  to  the  tenant,, 
which  he  subtracts  from  the  tenant's  share  at  the  time  of 
the  next  autumnal  harvest.  Croppers  sometimes  hire  waste- 
land, reclaim  and  cultivate  it,  and  make  it  into  tax-paying 
land.  These,  as  well  as  those  who  have  cultivated  a  piece 
of  land  continually  for  more  than  20  years,  are  called  ''long- 
croppers,"  and  the  landlord  cannot  re-possess  himself  of 
the  land  at  his  pleasure.  Croppers,  in  geueral,  rank  a 
degree  below  other  farmers  in  the  village,  and  are  never 
chosen  as  heads  of  companies.  In  Suchi  kon,  an  instru- 
ment is  drawn  up  in  cropping  contracts  ;  sometimes  the 
tenant  is  charged  with  payment  of  taxes  and  village  burdens. 
There  is  no  fixed  custom  as  to  length  of  term  ;  but  after  IQ 
years  elapse  the  expression  *'  long-cropping  '*  is  used,  and 
the  landlord  cannot  re-possess  himself  of  the  land,  except 


1.  Tana  {Bhop)-date  (put  out).    2.  Kosahir  kabu,     3.  Tana-chin, 
4.  Zen  (before)- At n.    5.  SM-fuku, 


A 
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for  non-payment  of  rent.  1  For  tbie  reason  the  inBtrnment 
is  always  renewed  about  8  years.  A  honse-renter  mast 
bring  some  neighbor  as  sarety,  whose  bond  the  landlord 
takes.  The  landlord  generally  repairs  roof,  walls,  and 
ontside  erections  ;  while  the  tenant  brings  with  him  [and 
repairs]  interior  fixtures  and  mats. 

In  Suruga  Inuii,  Abe  and  Udo  A-ort,  a  landlord  keeps  a 
register  of  croppers,  and  the  parties  stipulate  as  to  the 
amount  of  rent,  ^  fixing  the  term  at  one  year.  The  tenant 
seals  ^  the  register  on  the  11th  day  of  the  1st  month,  the 
custom  being  to  do  so  every  year,  no  matter  how  many  tens  of 
years  he  has  cultivated  the  land.  In  case  of  non-pa}'ment 
the  landlord  may  possess  himself  of  the  land.  House- 
renters  must  furnish  a  "  house  surety,**  *  who  gives  a  bond  ; 
this  the  ward-chief  5  receives  and  keeps.  There  is  no 
special  rule  as  to  length  of  term.  The  house-owner  has 
the  duty  of  repairing  the  whole  house  ;  but  it  is  the  custom 
for  the  tenant  to  bring  with  him  [and  repair]  interior 
fixtures  and  mats.  The  excremental  manure  of  the  house  is 
regarded  as  the  perquisite  of  the  house -o>\Tier,  and  farmers 
from  the  neighboring  districts  come  and  take  it,  giving  in 
payment  to  the  house-owner  **rice  for  cakes,'*  and  at  the 
end  of  year,  at  the  time  of  cake-making,  he  reserves  six- 
tenths  of  his  cake  for  himself  and  sends  four-tenths  to  the 
house-renter.  By  reason  of  this  custom  even  the  poorest 
day-laborer^  feels  sure  of  his  New  Year's  cake.  In  Shida 
and  Mashizu  kori  no  instrument  of  lease  is  used.  The 
parties  renew  the  covenant  on  the  11th  day  of  the  Ist 
month  of  every  year,  executing  a  contract  for  one  year. 
When  cultivation  has  gone  on  continuously  for  more  than  20 
years,  it  is  called  <^  long-cropping,"  and  the  landlord  cannot 
easily  re-possess  himself. 


1.  Fu  (not)-no  (pay)-f»ai   (rice,  rent).    2.  Kotaku-maL     3.  O-in. 
4.  Tana-uke-nin.    5.  Machi-gashira,.    6.  Hi-kcuegi, 
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In  Kai  kuni,  Yamanashi  kori,  when  cultivated  land  is 
hired,  the  lessor  duriug  the  term  has  no  right  to  take  the 
land  away  and  lease  it  to  another,  if  rent  is  paid  at  the  fixed 
time. 

In  Idza  kunif  Takata  korif  no  instrument  of  lease  is 
used.  Sometimes  cultivation  is  continued  by  the  same' 
family  for  more  than  100  years,  and  though  the  owner  may 
change,  the  cultivator  remains.  Sometimes,  on  the  other 
hand,  the  landlord  resumes  possession  after  a  year  or  two  ; 
so  that  there  is  no  general  practice  as  to  length  of  term. 

In  Sagami  kuni,  Ashigara  kvri,  the  cropping  contract  is 
made  in  the  second  month  of  the  year,  and  the  term  is  one 
year.  No  instrument  is  employed ;  and  the  landlord  on 
non-payment  of  rent  ^  may  resume  possession  immediately. 
The  house-owner  repairs*  the  roof,  walls,  and  outside 
erections,  while  the  tenant  repairs  interior  fixtures  and 
mats.  If  a  house  is  fumished,^  the  rent*  is  of  course 
higher. 

In  Kadzusa  kunf\  Moda  koHy  an  instrument  of  lease  is 
employed,  but  no  general  practice  exists  as  to  length  of  term. 
**  Long  croppers  "  include  as  a  rule  men  who  were  the 
former  proprietors  of  the  land,  and  this  kind  of  tenancy  does 
not  depend  on  any  special  period  of  cultivation.  House- 
renters  must  furnish  a  surety,  who  must  be  a  land-owner. 

TosANDo.  In  Omi  ktinif  Shiga  kon\  no  instrument  of 
lease  is  employed,  but  if  the  cropper  is  a  person  of  small 
means,  some  relative  becomes  surety.  A  term  of  years  is 
always  fixed.  "  Long-cropping,"  properly  so  called,  does 
not  exist ;  but  the  term  is  used  where  the  common  land  of 
the  village  is  rented  to  another  village  for  cultivation. 

In  Mino  kuni,  Awachi  kori,  no  instrument  of  lease  is 
employed,  but  the  **  hand-book  "  ^   of  the   landlord   is  used 


1.  KosakU'kin,       2.  Shuten,       3.  Ddgu-tsuki-nite.      4.  Ya-chin. 
5.  Te-cho, 
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as  evidence  of  the  contract.  When  rent  ^  is  in  arrears  ^ 
[and  bankruptcy  takes  place] ,  the  landlord  has  a  first 
claim  3  on  the  tenant* s  property,  similar  to  that  given  to  the 
village  and  to  the  feudal-lord  for  non-payment  of  taxes. 
Even  though  a  tenant  has  cultivated  land  for  many  tens  of 
years,  the  landlord  has  the  right  to  resume  possession  at 
his  pleasure.  But  it  is  not  so  in  case  of  cultivators 
of  newly  reclaimed  land.^ 

In  Shinano  ku7iif  Ogata  kori,  there  are  two  kinds  of 
tenancy.  One  is  called  "  different-cropping,"  ^  the  other 
"  durect-cropping."  ^  Where  a  tenancy  continues  for  more 
than  20  years,  the  landlord  cannot  retake  his  land  without 
reasonable  cause,  of  whichever  sort  the  tenancy  may  be ; 
and  if  he  attempts  to  do  so  while  the  tenant  is  paying  rent 
as  agreed,  the  latter  may  bring  a  suit.  In  Takai  koriy  the 
term  of  lease  of  cultivated  land  is  usually  8  years,  and  for 
mulberry- upland  or  vegetable-plots,  10  years.  In  all  leases 
of  laud  [in  villages]  and  houses  [in  towns] ,  a  written 
instrument,  according  to  the  **  History  of  Takai,"  is  re- 
quired, as  well  as  a  surety,  and  if  the  landlord  has  neglected 
to  obtain  such  a  document,  he  is  punished,  in  case  the 
tenant  violates  the  laws.  By  the  present  custom,  an 
instrument  is  employed  in  all  letting  of  cultivated  land, 
houses,  ships,  or  vehicles.  In  Saku  koii,  in  leases  of  forest 
land  or  of  buildings  used  for  wine-making,  a  term  is  usually 
fixed,  during  which  the  landlord  may  not  retake  the  pro- 
perty, unless  the  tenant  refuses  or  is  unable  to  pay  the  rent* 
In  leases  of  houses'^  a  written  instrument  is  required. 
Since  the  period  Kyoho  (1716-1786)  an  instrument  has 
been  required  by  law  in  leases  of  cultivated  land   also ;  but 


1.  Kosaku-mai.  2.  Todokoru.  3.  Saki-dori-ken.  4.  Kaikon-chi. 
5.  BeUu-kosaku.  **  Betsu-kosaku  was  any  renter  of  mortgaged  land 
other  than  the  mortgagee  "  (Simmons,  Notes  oh  L'ind  Tenure,  etc., 
p.  34).  6.  Jiki-kosaku,  **  Jiki-kosaku  was  a  mortgagee  who 
attorned  as  tenant  to  the  mortgagee." — lb,    7.  Kaoku, 
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very  few  in  these  villages  take  such  instruments  from  their 
tenants.  If  the  landlord  lends  seed-rice  to  the  cropper, 
interest  is  taken.  Waste  land  is  often  leased  for  one,  two, 
or  more  years  without  rent ;  this  is  called  '*  instahnent."  ^ 
In  leases  of  cultivated  land  the  term  is  usuaUy  10  years  t 
though  this  is  not  so  of  **  direct-cropping."  ^  Where 
cultivated  land  is  leased  as  security  for  a  debt,  the  term  is 
usually  one  year  and  the  lessor  gives  a  surety  for  his  debt. 
If  at  the  end  of  that  time  he  cannot  pay,  the  surety  under- 
takes to  cultivate  the  land  and  pays  off  principal  and 
interest  by  degrees.  The  surety  is  termed  **  manager.'*  ^ 
In  Hanu  km-i,  a  written  instrument  is  employed  in  letting 
personalty,  but  not  in  letting  realty.  But  the  rule  as  to 
personalty  is  not  always  observed. 

In  Shimotsuke  kiini,  Tsuruga  koi'iy  the  land-renter  and 
the  house-renter  do  not  directly  pay  taxes,*  so  that  their 
position  is  regarded  as  an  inferior  one,  and  at  the  time  of 
the  Nikko  festival  they  may  not  wear  full  dress.  In 
Eawachi  korij  an  instrument  of  lease  is  employed,  one  year 
being  usually  the  term,  and  the  covenant  being  made  before 
the  Spring  Equinox  in  the  2nd  month  of  each  year.  When 
the  tenant  is  to  be  charged  with  taxes  and  [incidental 
burdens,  it  is  reported  to  the  local  officials.  The  name  ''long 
croppers"  is  applied  to  those  who  at  their  own  expense 
have  restored  waste -land,  or  have  brought  new  laud  into  cul- 
tivation, and  in  such  cases  the  landlord  may  not  under  any 
circumstances  dispose  of  the  land. 

In  Iwaki  kuni,  Shirakawa  ko^i,  no  instrument  of  lease 
is  used,  and  one  year  is  the  ordinary  term.  It  is  the 
custom   to   contract  for  the  succeeding  year  when,  at  the 


1.  Nempu  (yearly  or  periodical  payments).  The  application 
in  this  case  is  not  apparent.  2.  Jiki-kosakut — because  in  this  case 
the  mortgagor  might  redeem  at  an  indefinite  time  in  the  future,  as 
will  be  seen  by  consulting  the  chapter  on  **  Hypothec  and  Pledge.*' 
3.  Sahai-nin,    4.  Sozei, 
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close  of  a  year,  the  tenant  brings  in  the  landlord*s  share  of  the 
crop.  There  is  no  such  thing  as  **  long-cropping."  In  this 
province  land  is  plentiful  and  the  po])ulatioii  small ;  so  that 
few  persons  care  to  make  cropping  contracts,  even  though 
landlords  offer  to  furnish  manure. 

In  Iwashiro  kuni,  Shinobu  kori,  an  instrument  of 
lease  is  id  ways  employed.  According  to  the  nature  of  the 
term,  leases  are  divided  into  *•  single-term  bargains  "^  and 
"indefinite -term  ]>argains."2  in  the  former  one  year  is  the 
limit.  The  latter  uan)e  is  given  when  the  owner  makes 
what  is  called  an  **  exempt  Hovtlni  *\^  puts  a  cropper  upon 
it,  charging  him  with  the  taxes  and  incidental  burdens,  but 
asking  in  return  only  a  share  of  the  produce.^  The  phrase 
**  long-cropping  "  is  not  used. 

In  Rikuzen  /•?/»/,  Toda  kori,  there  is  no  general  term 
for  the  lease  of  land.  But  in  that  sort  called  **  advance 
samUn''^  (where  a  debtor  by  way  of  security  entrusts  his 
land  to  the  creditor),  the  term  is  usually  1  year  ;  the  rent, 
in  such  cases,  is  paid  in  rice  or  other  products,  and  the 
tenant  pays  the  t^ixes.  There  are  two  general  kinds  of 
tenancy,  the   one  just  mentioned,   and  the   ordinary  kind, 


1.  Ikki  {i^iii^\e-ieim) -date  (put,  invest,  set  up).  Bui  date  is  also 
used  to  signify  •'  put  out,"  "  evict  '\  e.  g.  tuna-date y  (eviction  frcm  a 
shop) ;  and  it  may  be  that  the  idea  conveyed  in  ikki-date  is  **  eviction 
after  one  term  *'.  But  it  docs  not  seem  probable  that  the  parties 
would  have  the  notion  of  eviction  so  strongly  in  their  minds  at  the 
time  of  making  the  bargain  as  to  make  it  a  part  of  the  ordinary 
phrase  for  tenancy.  2.  Neuki-date.  3.  2Iant  (entirely )-m^i  (ezempt- 
itan  (scnttered)-c/^n  (land).  The  exemption  seems  to  consist  in  the 
owner  being  relieved  from  taxes.  Sandeii  seems  to  have  been  the 
ordinary  term  corresponding  to  kosaku.  Probably  «aw(/^«  lay  in  scat- 
tered patches  here  and  there ;  the  cultivator  owned  his  home  and  hired 
patches  from  dilTcrent  owners  in  different  places.  Perhaps  the  ko 
(small)  of  koxaku  (lit.,  small-cultivation)  refers  to  the  sniallness  of 
these  patche.<%,  while  the  itan  (scattered)  of  muden  lays  the  emphasis 
on  their  scattered  position.  4.  Riyeki-waiy  presumably  much  smaller 
than  a  regular  rental.    5.  Maye  (before) -xa;{(?«n. 


PART    n. CONTRACT  :    CIVIL    CUSTOMS.  68 

called  here  '^  permanent  savden.'*^  In  both  kinds  the 
obligation  of  the  tenant  is  only  to  pay  rice-rent^  to  the 
landlord  ;  while  the  lessor  is  under  the  obligation  of  clearing 
out  the  water -channels,  repairiug  roads  and  bridges,  and 
otherwise  doing  what  is  required  for  the  tenant's  welfare. 
But  the  parties  may  agree  not  to  abide  by  this  custom.  If 
the  tenant  fails  to  pay,  the  lessor  may  terminate  the 
contract ;  and  he  may  demand  the  rent  of  the  surety  or  ihe 
headman,  or  perhaps  he  brings  suit.  In  Miyagi  koH,  in 
lease  of  houses  ^  or  land,  ^  the  lessee  and  his  company  give 
notice  to  the  headman,^  (as  in  the  case  of  a  change  of 
residence)  and  the  latter  occupies  the  position  of  a  surety. 
But  such  leases  may  not  be  made  between  members  of 
different  fiefs  or  between  a  resident  of  a  town  and  a 
resident  of  a  village.  The  amount  of  rent  is  usually 
reckoned  at  so  much  a  year.  If  the  lessee  fails  to  pay  as 
agreed,  the  lessor  may  retake  possession.  The  lessee  of  a 
house  usually  repairs  the  mats^  and  wooden  fixtures,^  and 
the  lessor  repairs  the  roof  and  the  like.  The  term  for  a 
lease  of  land  is  usually  10  years,  and  for  a  house,  8 
or  6  years. 

In  Bikuchu  kuiiiy  Isawa  Aon,  an  instrument  of  lease  is 
used  and  a  term  is  fixed ;  but  **  long-cropping,"  so-called,  is 
not  known.  However,  one  who  has  reclaimed  waste  land 
becomes  in  fact  a  **  long-cropper,"  for  he  cannot  be  evicted 
at  the  landlord's  pleasure.  In  Iwate  korif  an  instrument  of 
lease  is  used,  but  there  is  no  rule  as  to  the  term.  If  the 
rent^  is  paid,  things  are  allowed  to  go  on  as  they  are 
for  tens  of  years  indefinitely ;  but  it  is  not  genuine  **  long- 
cropping,"  and  the  landlord  has  the  right  to  resume 
possession  whenever  it  suits  his  convenience. 


1.  Sanden-tetsuke  (fix).  But  in  both  of  these  term  the  turn 
of  thought  is  not  entirely  clear.  2.  Tohumai.  3.  Kaoku.  4.  Jisho, 
5.  Nanushi.    6.     Tatami.    7.  Tategu.    8.  Saku-toku-mai, 
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In  Uzen  Anciti,  Okitama  An^rt,  when  riee-land  or  npland 
is  leaned  an  neeuniy  far  debt,  a  written  instrnment  is 
reqnired,  bearing  the  indorsement  of  the  headman ;  ^  without 
tbiiiy  the  instrnment  is  not  a  valid  proof  of  the  transaction. 
If  the  headman  by  mistake  indorses  a  second  lease  of  the 
same  land,  and  a  lawsuit  results,^  the  headman  must  pay 
compensation  to  the  injured  party.  There  is  a  so-called 
**  perpetual  $anden  "  ^  (nanden  is  like  an  ordinary  lease,  the 
lessor  paying  taxes,  and  the  lessee  paying  rent  in  rice  or 
perhaps  in  money),  in  which  no  term  is  fixed  and  the 
landlord  cannot  retake  or  sell  the  land  without  reasonable 
cause ;  nor  can  the  tenant  give  it  back  without  good  cause, 
for  such  land  is  generally  the  common  property  of  the 
village,^  and  the  right  to  give  back  at  pleasure  would 
incommode  the  village.  There  is  another  sort  of  tenancy, 
by  which  the  tenant  pays  the  taxes  and  also  a  fixed  rent  of 
money  or  rice  ;  but  the  landlord  may  sell  or  retake  the  land 
at  any  time.  This  is  called  toktnnai.^  In  general,  the 
removal  of  obstructions  (earth  or  snow)  on  the  roads  or 
paths  is  done  by  the  tenant.  lu  leases  of  houses  also,  the 
lessee  has  the  obligation  of  clearing  the  ways.  The  lessor 
of  the  house,  when  he  wishes  to  retake  possession,  must 
give  a  notice  of  20  days  or  (in  some  places)  2  months. 
Where  the  lessor  has  land  on  one  side  of  a  river  and  the 
lessee  on  the  other,  the  bridge-repairs  are  made  jointly,  the 
lessor  furnishing  the  materials  and  the  lessee  the  labor. 
Where  a  water-channel  is  used  by  them  jointly,  the  same  rule 
holds. 


1.  Kendan,  2.  That  is,  if  injury  is  caused  to  the  second  lessee 
BO  that  he  needs  some  redress.  The  lawsuit  referred  to  is  not 
against  the  headman.  3.  Yei-sanden  (see  Bikuzen  kuni,  supra), 
4.  Kyu-yu-chi,  6.  This  means,  literally,  '*  produce-rice."  It  has 
been  translated  usually  **  rice-rent."  The  exact  application  here  is 
not  clear;  but  it  will  be  noted  that  kacho,  meaning  substantially  the 
same  as  tokumai^  is  used,  in  Nagato  kHui^  Toyoda  kori,  infra,  for 
a  tenancy  having  similar  incidents. 
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In  Murayama  ko)  i,  an  insirument  of  lease  is  employed  and 
a  term  is  fixed.  Those  who  continue  to  cultivate  for  more 
than  10  years  are  called  "  long- croppers  *',  and,  unless  the 
rent  be  not  paid,  cannot  be  evicted  at  the  landlord's  pleasure. 
The  same  name  is  also  applied  to  those  who  reclaim  waste 
land  or  open  new  land,  and  in  such  a  case  it  can  never  l)e 
taken  from  the  tenant  by  the  owner. 

In  Ugo  kimi,  Akita  korif  in  leases  of  land  or  houses,  the 
tenant  gives  a  written  instrument,  sealed  by  himself  and  a 
surety,  to  the  lessor.  If  the  tenant  fails  to  pay  rent,^  the 
lessor  may  retake  possession.  The  tenant,  in  leases  of  land, 
usually  repairs  wells  and  dikes  ;  but  by  agreement  the 
parties  sometimes  divide  the  expense  equally.  If  the  term 
is  more  than  10  years,  the  lessor  is  bound  to  repair  the 
property  before  the  lessee  takes  possession ;  otherwise  not. 
In  leases  of  houses,  the  lessor  furnishes  mats  and  wooden 
fixtures,  and  puts  the  house  in  good  repair ;  the  tenant  there- 
after keeps  them  in  good  condition.  But  the  lessor  alwajrs 
has  to  repair  roofs,  ceilings,  and  the  like.  If  the  lessee  wishes 
to  make  a  new  window  or  door  or  roof-projection,^  the  con- 
sent of  the  lessor  is  required,  and  the  lessee  usually  pays 
the  expenses.  In  cases  of  cultivated  land,  the  lessor  may 
retake  possession  if  the  lessee  injures  the  land  or  fails  to 
keep  it  manured.  But  a  notice  of  six  months  or  a  year 
must  be  given.     The  lessor  repairs  water-chnnnels  and  the 

like. 

Hokkaido.     In  Oshima  kurii^  Kamedo  koy-i,   in  order  to 

become  a  tenant  of  land,  it  is  the  custom  to  deliver  to  the 

landlord  an  instrument  bearing   the  seal  of  a  witness.     As 

the  cultivation  of  land  is  not  the  staple  occnpation  of  thepeo- 

pie  of  this  province,  the  term  "  cropper  "  is  not  used. 

HoKUROKUDo.     In  Wakasa  kiini,  Onifu  koH,  the  term 

is  usually  not  less  than  5  years,  and  an  instrument  is  required 

to  be  used.     **  Long- cropping  "  does  not  exist.     In  house- 

1.  Kake-mai.     2.  Hisashi. 
3 
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renting  one  month  is  the  usual  term,  and  there  must  be  an 
instrnmeDt  sealed  by  a  surety.  A  house-renter,  even  though 
he  be  worth  1000  y-j/o,  cannot  be  elected  to  any  office  involv- 
ing headship  over  other  men. 

In  Echizen  kuni,  Asuha  korif  no  instrument  of  lease  is 
used,  oral  contract  being  usual,  and  the  agreement  being 
renewed  every  year.  In  **  long-cropping  "  the  landlord  has 
no  right  to  resume  possession  when  he  pleases,  provided 
rent  be  not  in  arrear  ;  but  the  tenant  cannot  transfer  his 
right  of  cultivation  without  the  consent  of  the  landlord.  The 
rights  of  both  house-renters  in  towns  and  croppers  in  villages 
are  inferior ;  and  only  house-owners  and  land-owners  ^  sit  in 
the  ward  and  village  assemblies  respectively,  while  the  crop- 
pers and  the  house-renters  are  given  the  task  of  serving  the 
wine.  In  Tsuruga  kori,  every  landlord,  between  tbe  5th 
and  11th  days  of  the  Ist  month,  prepares  a  book^  of  leases 
in  which  the  production,  area,  and  cultivator's  name  of 
every  leased  plot  of  land  are  entered,  and  each  cultivator 
affixes  his  seal.     This  occasion  is  called  '^  land -inspection."  ^ 

I 

Where  a  person  has  occupied  the  waste  land  of  another  and 
turned  it  into  either  residence-land  or  cultivated  land,  he 
delivei*s  to  the  landlord  an  instrument  called  a  **  deed  of  in- 
definite-inspection." ^  Such  a  cultivator  has  no  term  fixed, 
but  pays  a  rice- rent  ^  and  cannot  be  deprived  of  the  land  by 
the  ow  ner  at  pleasure. 

In  Kaga  hnii,  Ishikawa  korij  the  term  in  leases  of 
cultivated  land  is  generally  one  year.  But  it  is  longer  in 
the  case  of  newly-reclaimed  land^  because  here  the  labor 
of  reclamation  is  bestowed  by  the  tenant ;  so  that  usually  a 
small  rent  ^  is  paid  and  the  term  is  not  fixed.  In  leases  of 
peach-tree  upland  7  the  term  is  generally  15  years,  and  in 


1.  Taka-moclii.  2.  Choho,  3.  Ta  (rice- field) -oro»;it  (taking 
down,  i.  c.  as  from  a  shelf,  to  inspect).  4.  ISaga  (long,  indefinit«)- 
oro»hi.  The  above  is  the  apparent  significance  of  the  phrase. 
5.  ToJcU'tiiai.     6.  SJiinkai-chi.     7.  Nashi-hata. 
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lotas  lowland,^  10  or  15  years.  In  the  case  of  newly^ 
reclaimed  land  a  term  is  usually  agreed  on  after  some  years ; 
but  the  title  of  course  is  in  the  lessor,  and  the  tenant  most 
still  pay  rent.3  In  leases  of  peach  or  lotus  land,  the  tenant 
may  transfer  his  interest  to  another  person,  or  may  even 
restore  the  land  to  the  lessor  before  the  term  has  ended. 
The  teuant  is  always  under  the  obligation  not  to  injuse 
the  land.  In  no  case  is  a  surety  or  witness  to  the  contract 
required.  In  leases  of  houses,  a  term  is  sometimes  fixed, 
sometimes  not.  In  the  former  case  a  deposit  ^  is  required. 
If  the  lessor  is  not  to  pay  interest  on  this,  an  abatement  is 
made  in  the  rent  agreed  on.  If  the  lessor  at  the  expiration 
of  the  term  fails  to  return  the  deposit,  the  lessee  may  haine 
the  house  sold  and  get  payment  out  of  the  proceeds.  In 
towns,  the  term  for  the  lease  of  a  house  ^  is  usually  one 
month,  the  rent  being  paid  monthly.  In  Eawakita  koHy  the 
lessee  of  cultivated  or  forest  land  may  use  the  land  as  he 
pleases,  while  his  term  lasts.  However,  he  may  not 
transfer  his  interest ;  or  if  circumstances  oblige  him  to  do 
so,  he  is  still  responsible  for  the  rent.  Where  the  crop  is 
destroyed  by  calamity  of  Heaven,  the  tenant  is  usually 
excused  from  reut.  In  Nomi  kori,  notice  must  be  given  to 
the  owner's  company  before  he  can  lease  his  house. 

In  Noto  kunif  Hoshi  /ron',  where  the  tenant  of  land 
fails  to  pay  the  rice-rent,  ^  the  lessor  complains  to  the 
district-chief^  through  the  headman,  ^  and  the  tenant's 
property  is  sold  to  pay  the  rent.  The  lessor  may  then 
retake  possession,  even  though  the  term  is  not  at  an  end» 
lu  Kashima  Aon,  the  lessee  of  a  house  may  not  transfer  his 
interest  without  consent  of  the  lessor.  Where  the  property 
leased  is  destroyed  by  calamity  of  Heaven,  the  loss  falls  on 
the  lessor  ;  but  if  by  fault®  of  the  tenant,  he  must  pay 
compeDsation.     But  if  the  tenancy  is  a  perpetual  one,^  then 

1.  HasU'da,  2.  Toku-mai,  3.  Shiki-kin,  4.  Tana,  5.  TokU' 
vnti.  6.  To-mura.  7.  Kimoiri.  8.  Aya-machi,  9.  Yei  (perpetaal)- 
uke  (undertake)  or  yei-oroHhi  (to  take  down,  to  inspect.  See  Echizen 
kunif  ante). 


r 
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the  lot 8  in  the  former  case  Halk  on  the  tenant.  In  Hagui  Aon, 
the  term  for  a  lease  of  cultivated  land  is  4  or  6  years, 
according  to  the  nature  of  the  land  or  the  custom  of  the 
village.  When  the  term  expires,  the  lessor,  if  the  lessee  has 
paid  his  rent  regularly,  is  bound  to  renew  the  lease.  In 
SazQ  koriy  in  leases  of  residence  or  forest  land  or  of  salt- 
making  beaches,^  the  lessor  cannot  terminate  the  lease,  if 
the  lessee  pays  rent  regularly,  even  though  no  term  has 
been  fixed.  The  tenant  may  transfer  his  interest,  but  he  is 
none  the  less  looked  to  by  the  lessor  for  the  payment 
■of  the  rent. 

In  Echu  kunif  Imizu  /con,  in  leases  of  land,  the  tenant 
has  a  right  to  sub-let  or  to  sell  his  interest.  In  order  to 
change  the  use  of  the  land  or  to  cut  down  forests,  he  must 
obtain  the  lessor's  consent.  If  he  injures  ^  the  land,  he 
must  compensate  the  lessor  at  the  expiration  of  the  term. 
In  Tonami  koriy  in  leases  of  land,  the  term  is  usually  for 
one  harvest  only  ;  but  the  parties  may  agree  to  make  it  10 
or  16  years.  A  term  of  more  than  20  years,  however,  is 
not  allowed,  as  an  inspection  ^  of  lands  takes  place  in  this 
region  once  in  20  years.  In  Nikawa  kon,  in  leases  of 
cultivated  land,  a  written  instrument  is  required,  sealed  by 
both  parties  and  by  a  surety  for  the  lessee.  The  term  may 
be  perpetual  or  for  8  years  or  only  from  harvest  to  harvest. 
In  leases  of  houses,  the  term  is  commonly  one  year,  begin- 
ning with  the  8d  month ;  but  this  may  be  varied  by  agreement, 
and  there  is  no  fixed  custom.  A  written  instrument,  with  a 
surety  or  witness,  is  required.  The  lessor  may  retake 
possession,  if  the  lessee  fails  to  pay  the  rioe-rent*  or  the 
land-tax,'*^  oven  though  the  term  is  not  ended.  Yet  if  the 
teuiuit  soon  aflt»rwju'ds  pays  what  is  due,  the  lessor  must 
allow  him  to  continue  the  lease.  The  tenant  mav  not 
transfer  his  interest. 


1.  Seinenhamachi  cf.  Rein,  *•  Industries  of  Japan/'  s.  v. 
••  Salt.**  2.  Arttfn  (niniost  equivalent  to  our  "waste").  3.  Hun  kfn, 
4.  Tokumai.    r»,  Chi-Sf't. 
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In  Echigo  kuniy  Koshi  kon,  there  is  neither  instrument 
of  lease  nor  fixed  term.  It  is  the  custom  to  let-  the  tenant 
continue  to  cultivate  indefinitely,  so  long  as  he  pays  rent. 
If  the  cultivation  continues  for  more  than  50  years,  it  is 
called  '*  long-cropping,"  and  the  landlord  cannot  resume 
possession  at  his  pleasure.  Sometimes  a  person  contracts 
to  grant  his  possessions  to  another  at  a  low  price,  and  in 
exchange  to  cultivate  perpetually^  the  land  transferred. 
Sometimes  a  person  huys  land  in  a  place  distant  from  his 
home,  and  places  his  agent  ^  upon  it,  to  cultivate  it.  In 
both  these  cases  the  rights  of  **  long-cropping  "  exist.  In 
Kariha  kon,  cropping  is  called  "single-cropping." 3  The 
term  is  one  year,  aud  the  tenant  gives  an  ''irrigation- 
deed,"  ^  '*  irrigation  "  being  the  common  term  for  cropping. 
"Long-cropping  "  goes  under  the  name  of  "  cropping  with 
[tax]  -covenant  "^  the  tenant  giving  an  instrument  and  under- 
taking to  pay  taxes  and  incidental  burdens  ;  the  landlord 
cannot  resume  possession  at  will.  As  there  are  rich 
persons  among  the  croppers  and  house-renters,  there  is  no 
inferiority  of  their  rights  in  ordinary  intercourse.  In 
Eambara  kon,  in  leases  of  cultivated  land,  the  term  is 
usually  one  year,  and  the  tenancy  is  called  "  single-term 
cropping."  ^  If  the  parties  wish  to  renew  the  tenancy,  this 
is  done  by  making  a  note  upon  the  instrument  in  the  11th 
or  the  1st  month.  This  may  go  on  for  10  or  20  years. 
But  a  "  perpetual-cropping "  1  is  made  only  by  express 
agreement  at  the  inception  of  the  tenancy ;  in  this  case  the 
lessor  can  never  retake  possession,  unless  for  non-pa3nnent 
of  rent.^  If  the  owner  of  the  land  sells  it,  the  tenancy 
continues,  and  the  tenant  holds  the  land  as  against  the  new 
owner.     When    a   "single-term   cropping"   is   made,   the 


1.  Yeitai-kosaku.  2.  Dairi-nin,  3.  Ichi-saku,  because  the  term 
is  for  one  year  and  only  a  single  crop  is  raised.  4.  Mizu-ire  ahomon, 
5.  Jo-(without  la.i\)-uke  (promise) -koiaku.  6.  Ikki-koaaku,  7.  Saku- 
tokumau 
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owner  pays  the  taxes.  He  may  retake  possession,  if  the 
tenant  fails  to  pay  rent,^  or  injures  the  land,  or  sells  his 
interest  to  another  without  consent  of  the  owner  ;  but  notice 
must  be  given  before  the  last  day  of  the  twelfth  month .^ 
The  cropper  may  cut  the  grass  on  the  balks  and  may  plant 
peas  or  beaus  thereon.  The  owner  pays  the  expense  of 
rqiairing  water- channels,  bridges,  and  roads.  A  sale  of  the 
land  by  the  owner  terminates  the  lease.  In  a  *'  perpetual- 
cropping  "  the  cropper  pays  all  local  taxes  and  the  rice- 
tax  3  directly  to  the  headman  ^  and  receives  the  receipt ;  he 
also  pays  the  expense  of  repairing  bridges,  roads,  and 
water -channels  ;  but  expenses  due  to  an  unexpected  cause, 
such  as  war  or  rebellion,  are  paid  by  the  owner.  There 
is  a  sort  of  cropping  called  "sub-letting  cropping." 5  For 
example,  A,  the  owner,  leases  to  B,  at  a  rent  ^  of  5  to,  and 
B  leases  it  to  0,  taking  a  written  instrument  and  a  deposit,^ 
and  fixing  the  rent  at  6  to.  The  term  may  be  1,  3,  or  5 
years.  If  for  some  default  of  B's,  A  retakes  possession,  C 
loses  his  rights  in  the  land ;  nor  can  C  have  any  claim  against 
Ay  though  morally  B  is  bound  to  compensate  C.  In 
the  same  way  as  above,  C  may  sub-let  to  D,  and  D 
to  E.  Where  land  is  leased  for  the  erection  of  a  water -mDl 
or  a  factory,  ^  a  term  is  fixed,  and  a  written  instrument,  with 
surety,  is  given.  The  rent  is  paid  annually,  the  amount 
varjring  with  the  circumstances  of  each  case.  When  residence- 
land  is  leased,  the  term  is  usually  one  year,  the  rent  being 
paid  annually.  If  the  tenancy  continues  for  2  years,  it 
becomes  a  perpetual  tenancy ;  so  tliat  if  the  owner  sells  the 
property,  the  tenant  has  the  right  to  continue  in  possession. 
In  leases  of  houses,   the   lease  is  of  the   structure^  only ; 


1.  Saku-tokumai,  2.  But  this  rule,  apparently,  would  apply 
only  where,  as  above  stated,  the  tenancy  was  renewable  during  the 
first  month  of  the  year.  The  inyestigator  has  not  recorded  the 
custom  for  tenancies  renewable  in  the  eleventh  month.  3.  Sho- 
gakariy  nengu.  4.  Na-nuski.  5.  Ten  (change,  hand  oyer) -taishnku 
([BMe)-ko8aku.    6.  Shiki-kin,     7.  Suiiha,  seizoba.     8.  Tate-mono. 
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oatside  doors ^  and  sliding  paper-doors^  are  regarded  as  a 
part  of  the  structure,  but  not  other  fixtures,  ^  nor  floor- 
coverings.* 

In  Uwonuma  koi'if  oue  year  is  the  usual  time  for 
''irrigation,"  and  the  instrument  is  altered  on  renewal  of 
the  lease.  Where  '*  irrigation  "  has  gone  on  continuously 
for  ten  years,  it  is  regarded  as  a  ''  perpetual  irrigation,"  ev^i 
though  no  instrument  of  that  sort  has  been  given,  and  the 
landlord,  unless  rent  is  in  arrear,  cannot  easily  resume 
possession ;  but  if  the  landlord  sells  the  land  to  another 
person,  the  new  owner  may  at  his  pleasure  permit  or  forbid 
the  tenancy  to  continue.  In  leases  of  residence- land,  it  is 
the  custom,  when  land  is  to  be  let  ior  an  indefinite  time 
to  agree  that  the  lessee  shall  quit^  the  premises  whenever 
the  owner  requires,  paying  so  much  rent  ®  per  year  and  so 
much  for  laborers'  services  ;  ^  and  that  the  landlord,  when  he 
desires  to  resume  possession,  must  give  half  a  year's  notice 
and  must  pay  the  expense  of  removal. 

In  Sado  liutn,  Sawata  korif  in  ordinary  cropping  con- 
tracts, a  term  is  fixed,  and  no  perpetual  tenancies  exist. 
The  name  **  long-cropper  "  is  used  where  a  person,  as  in 
the  case  of  the  so-called  ''gate- way  farmer,"^  has  a  perpetual 
right  of  cultivation  in  temple -lands ;  but  even  in  this  case 
the  land  is  sometimes  resumed  by  the  owner  at  pleasure. 
Both  croppers  and  house-renters  are  regarded  as  having  in- 
ferior rights,  and  they  are  not  chosen  to  any  office  which 
involves  the  headship  of  men. 

Sanindo.  In  Tamba  kujii,  Kuwata  Aon,  no  instrument 
of  lease  is  used  and  no  term  is  fixed.     "Long-cropping" 

1.  To,  2.  Shqji.  3.  Tategu,  4.  Shikimono,  5.  TaehiTwku. 
6.  Ji  (land) -rfat  (price).  7.  iVtruo/ru,— doubtless  the  laboring  services 
required  from  each  householder  on  local  public  works  ;  presumably 
the  renter  was  regarded  as  the  true  obligor,  as  between  the  parties, 
though  the  owner  alone  was  legally  liable.  8.  Mon  (gate)-zen 
{hetoTe)-hyaktu}io.  He  rented  the  land  belonging  to  a  temple  and 
lying  just  in  front  of  or  around  it. 
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is  nnknown,  and  the  landlord  may  resume  possession  at 
any  time,  even  thoagh  the  cultivator  has  been  in  possession 
far  many  tens  of  years.  When  the  tenant  changes  moor- 
land^ into  wet-land,^  instruments  of  perpetual  lease ^  are 
exchanged.  In  Taki  koriy  there  is  a  law  that  instruments  of 
lease  must  be  exchanged  ;  but  in  fact  no  one  does  so.  No 
term  is  fixed,  nor  is  the  name  '*  long-cropping  **  used ;  but 
by  custom  a  landlord  cannot  resume  possession  where  the 
tenant  has  cultivated  for  more  than  10  years,  provided  there 
are  no  arrears  of  rent. 

In  Tajima  kuni,  Izushi  koiiy  no  instrument  of  lease  is 
used  and  no  term  is  fixed.  If  rent  is  not  in  arrear,  the 
landlord,  as  a  matter  of  fact,  never  evicts  the  tenant ;  but 
the  name  <*  long-cropping  *'  is  not  used  and  the  right  exists 
to  evict  at  any  time.  Great  watchfulness  is  exercised  over 
changes  of  residence  by  house-renters,  and  an  instrument  is 
always  employed. 

In  Inaba  kunif  Homi  koriy  neither  an  instrument  of 
lease  nor  a  fixed  term  is  customary  in  case  of  croppers*  ^ 
contracts.  If  rent  is  not  in  arrear,  cultivation  may  be 
continued  for  many  tens  of  years.  There  is  in  name  no 
''long-cropping,'*  but  a  tenant  sometimes  hands  over  the  cul- 
tivation to  another  person  without  the  landlord*s  consent ; 
though  in  such  a  case  the  latter  always  looks  to  the  original 
tenant  for  payment,  in  case  rent  falls  into  arrears,  and  has 
the  right  to  resume  possession  at  any  moment.  House- 
renters  of  the  lower  class  are  not  permitted  in  the  towns 
to  assume  a  firm  name,  ^  or  to  be  elected  officers  of 
the  war  d. 

In  Hoki  kuni,  Aimi  A'on,  no  instrument  of  lease  is  used 
and  no  term  fixed.  If  rent  ^  is  paid,  the  tenant  may  continue 
to  cultivate  for  many  tens  of  years.     It  is  customary  for 

1.  No-ehi,  2.  Ikechi,  3.  Yeitai-gari,  4.  Saku-nin.  5.  Ya-^. 
6.  Abt  {fixiX)'kuehi  (inoatU)-tMat  (rioe),  i.e.  rice  to  eat,  aDother 
eapUemistic  expression  for  a  pajnaeat  due. 
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successive  sub-leases^  to  be  made,  without  needing  per- 
mission from  the  landlord,  the  latter  looking  to  the  original 
tenant  in  case  of  non-payment.  The  landlord  has  ordinarily 
the  right  to  resume  possession  at  any  time ;  but  he  cannot 
easily  do  so  where  the  tenant  has  changed  sandy  land^  into 
good  land  3  (which  they  call  **  grass-starting,")  and  his 
family  has  continued  to  cultivate  it  for  three  generations  ; 
in  such  cases  the  cropper  has  the  privilege  of  buying  the 
land  at  a  price  four-tenths  lower  than  that  at  which  it  is 
offered  to  others. 

In  Idzumo  kuniy  Shimane  kori,  in  leases  of  houses,  a 
"  honse-contract-deed  **  *  is  usually  required  by  the  owner, 
Avith  a  surety  or  a  witness.  The  contents  of  the  instrument 
are  not  always  the  same,  but  it  usually  contains  provisions 
about  the  deposit,  the  amount  of  rent^  and  the  time  of 
payment,  with  covenants  to  obey  local  regulations  and  to 
restore  possession  whenever  the  lessor  desires,  as  weU  as 
an  engagement  by  the  surety.  In  Ndgi  kon,  the  term  in 
leases  of  cultivated  land  is  usually  one  year,  the  tenant 
engaging  to  pay  rent.^  The  amount  of  the  rent  is  not 
exactly  determinable,  as  the  lessor  reduces  it  wherever 
there  is  a  failure  of  crops  or  an  unusually  poor  yield.  Rent 
is  paid  twice  a  year,  in  the  7th  and  the  1 2th  months  ;  but 
the  parties  may  agree  otherwise.  Sometimes  a  lease  is^ 
made  for  a  term  of  years ;  and  in  that  case  the  cropper  may 
transfer  his  interest,  though  he  is  still  responsible  for  the 
rent.  The  lessor  may  resume  possession  on  non-payment, 
even  though  the  term  is  not  ended. 

In  Iwami  kuni,  Shima  korij  the  lessee,  in  leases  of 
cultivated  land,  is  termed  **  land-owner  ""^  or  ** esquire," ^  and 
the  lessor,  **  petty -cropper  "^  or  "  low-cropper."  ^^  The 
amount  of  rent  depends   on  the  quality  of  the  land,  th^ 


1.  Ten-tai.  See  antet  Echigo  kuni,  Eambara  kori,  2.  Suna-chi* 
8.  RyO'den.  4.  lye-uke-jo.  6.  Ya-chin.  6.  Kake-mai,  7.  Ji-nushw 
8.  Ji-to.    9.  Ko-saku-nin,    10.  Oe-saku-nin. 
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expense  of  cnltivation,  and  the  injuries  arising  from  storm, 
floods,  and  drought.  Written  instruments,  as  well  as 
sureties,  are  never  employed.  In  Naka  Icon,  the  term  in 
leases  of  cultivated  land  is  usually  one  year,  no  written 
instrument  being  required.  In  leases  of  houses,  the  rent  is 
paid,  in  towns,  monthly  ;  in  villages,  annually.  Waste-land 
is  sometimes  leased  to  make  bamboo  forest,  and  the  term  is 
10,  20,  or  even  80  years,  written  instruments  being  always 
required. 

Sanyodo.  In  Harima  kuiiiy  Shikito  Icoriy  no  instrument 
of  lease  is  used,  and  the  term  is  one  year.  But  an  instru- 
ment is  used  when  the  resident  of  one  village  lets  out  the 
cultivation  of  land  beionging  to  him  in  another  village. 
This  is  called  **  long-cropping ;  **  the  cropper  pays  both 
taxes  and  incidental  burdens,  and  may  transfer  his  cropping 
right  to  another.  In  Mimasaka  kinii,  Nishihojd  korif  the 
lessor  may  not  retake  possession  during  the  term,  unless  the 
tenant  fails  to  pay  rent.^ 

In  Buzen  kuniy  Mino  /ron,  the  tenaut,  in  leases  of  land, 
pay  the   local  taxes,  ^    and    the   lessor   the  rice-tax.^ 

In  Bichu  Airnt,  Eubnya  kori,  the  right  of  a  cropper  may 
be  sold,  but  the  village-officers  have  nothing  to  do  with  such 
a  sale.  The  reason  is  that  it  transfers  merelv  the  interest  of 
the  tenant,  not  the  land  itself,  and  hence  it  is  a  private 
afikir  between  the  buyer  and  seller.  If  the  new  cropper 
does  not  pay  the  rent*  or  injures  the  land,  the  o\vner  may 
take  awav  his  interest. 

In  Bigo  kunif  Fukatsu  A*on,  an  instrument  of  lease  is 
used.  One  year  is  the  term,  beginning  in  the  case  of  rice- 
field  at  the  5th  month,  and  in  the  case  of  upland  at  the  lOtb 
month.  Wlien  the  landlord  wishes  to  resume  possession, 
be  must  gi\'e  notice  in  the  former  case  in  the  1st  month ; 
in  the  latter  case  no  notice  is  neeessarv.     One  who  has 

1.  Fn-^AiJi  (hoQse-renl),  iokwmn  (nee-raot  of    land).    2.  Smki^ 
3 .  Stmfn.    4«  Saihi«rAtii. 
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cultivated  for  more  than  15  years  is  called  a  "long- 
cropper,**  and  he  cannot  easily  be  evicted.  In  Mitsnki 
koriy  no  instrument  of  lease  is  used  and  no  term  fixed,  the 
landlord  resuming  possession  at  any  time.  After  more  than 
10  years*  cultivation  the  tenant  becomes  a  **  long-cropper  " 
and  the  landlord  cannot  easily  resume  possession.  Where 
waste  land  has  been  reclaimed  and  cultivated,  the  tenant 
may  dispose  of  his  cropping-right  as  he  pleases,  without 
giving  notice  to  the  landlord.  Those  who  are  croppers  only 
and  do  not  also  possess  some  land  ot  their  own  arc  called 
**  floaters,'*  1  and  are  placed  in  the  lowest  seats  at  the 
village  assembly. 

In  Aki  kiini,  Numata  and  Aki  koii,  no  instrument  is 
used  and  no  term  is  fixed  ;  the  contract  is  always  a  private 
oral  one.  When  waste  land  has  been  reclaimed  and 
cultivated,  the  term  **  long-cropping  '*  is  used,  and  the 
landlord  cannot  easily  resume  possession.  The  rights  of 
house-renters  are  somewhat  inferior  to  house-owners,  as 
they  may  not  wear  full  dress. 

In  Suwo  kuHi,  Kyuka  kori,  the  tenant  is  bound  not  to 
injure  the  land  he  cultivates  ;  but  if  injury  is  caused  by 
calamity  of  Heaven,  the  lessor  must  pay  the  expense  of 
repairing  the  injury.  In  some  cases  cultivated  land  is  leased 
in  the  ordinary  way;  this  is  called  ** low-cropping.** ^  In 
others  the  cultivator  works  under  the  direction  of  the  land- 
owner. There  are  two  sorts  of  cultivated  land,  one 
producing  two  crops,  barley  and  rice,  the  other  a  rice-crop 
only.  The  former  is  termed  **  land  of  two- seasons*  plant- 
ing,**3  the  latter  ** land  of  one  season*s  planting.'**  The 
former  is  first  quality*  land,  and  is  assessed  to  yield  4 
bales    [of  rice]    per   tan ;  the   latter   is   middle®   or  low  ^ 


1.  Uke  (float) -«tf^i  (pass  over).  2.  Oe-sahu,  Probably  iu  the 
former  case  the  rent  was  a  fixed  quantity  of  rice  ;  in  the  latter  the 
cultivator  was  given  a  share  of  the  roduct.  8.  Niki-maki,  4.  Ikki, 
maki,     6.  Jo-td.    6.  Chu-to,     7.  Ge-to. 
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quality  land,  and  yields  2^  or  3  bales  per  tan  ;  these  amounts 
the  tenant  must  give  to  the  landlord  every  year,  the  taxes 
being  paid  by  the  latter.  Written  instruments  are  never 
employed.  The  lessor  may  retake  the  land,  even  before  the 
end  of  the  term,  if  the  proper  amount  of  rice  is  not  paid. 

In  Nagato  kuni,  Toyoda  kori,  there  is  both  the  ordinary 
tenancy  and  a  kind  called  '*  extra-pnyment."^  In  the  latter 
the  tenant  pays  the  Government  rice-tax,  as  well  as  the 
rent,^  the  amount  of  the  latter  being  fixed  according  to  the 
nature  of  the  land.  Sometimes  a  surety  is  required  (and  in. 
that  case  the  term  of  lease  is  a  fixed  one),  but  no  official 
sanction  is  needed  and  hence  no  written  instrument  is  used. 
In  leases  of  houses,  the  lessee  makes  an  *^  advance - 
payment*' 3  or  deposit,*  and  on  non-payment  of  rent, 
this  sum  is  resorted  to  by  the  lessor,  who  usually  retakes 
possession  of  the  house.  When  the  tenant  removes,  the 
advance  is  restored,  but  not  with  interest. 

Nankaido.  In  Kii  kuni,  Nakusa  and  Abe  kori^  the 
cropper  is  called  **  low-cropper."  ®  The  contract  is  a 
private  one,  no  instrument  being  employed  and  no  term 
fixed.  The  cropper  is  at  liberty  to  transfer  his  interest  to 
another  person,  for  a  price  called  **  produce  money,"®  and 
the  consent  of  the  laudlord  is  not  needed.  If  rent  is  not 
paid,  the  landlord  looks  to  the  cultivator  for  the  time  being  ^ 
and  distrains  upon  his  interests.  House -renters  must  give 
bond  with  a  surety,  and  if  the  rent  is  in  arrear,  the  land- 
lord may  have  the  tenant  quit  at  any  time.  The  house- 
renter's  rights  do  not  differ  from  those  of  the  house-owner. 

In  Sanuki  Icani,  Kagawa  kori,  no  instrument  of  lease  is 
used  and  no  term  is  fixed,  and  if  the  rent  is  paid,  cultivation 

1.  Ka  (extra)-c/2(7  (mannger).  The  above  seems  to  be  the  literal 
rendering  and  to  agree  with  the  nature  of  the  tenancy.  In  fact, 
however,  kaclw  is  synonymous  with  tokujnai  or  rice-rent.  See  Uzen 
kurUt  Okitama  korit  tupra,  2.  Toku-mai.  3.  Maye-kin.  4.  Shiki- 
kin.  6.  Ge  (lowest,  petty) -««fca-n/fi.  6.  Toku-gin  7.  GentakU'turu- 
mono. 
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may  continue  for  an  indefinite  time.  ''  Long-cropping  "  is 
not  known.  A  person  not  owning  land  where  he  lives  is  not 
treated  like  an  ordinary  farmer  and  is  called  a  **  between- 
man.'*  ^  The  rights  of  a  hoase-renter  are  inferior  to  those  of 
a  honse-owner,  and  a  law  forbids  his  family  to  learn  the 
polite  accomplishments  or  to  wear  silk  clothes.  In  Naka 
koriy  no  instrument  of  lease  is  used ;  the  term  is  one  year. 
If  the  rent  is  paid,  cultivation  may  continue  for  an  indefinite 
time  ;  but  there  is  no  **  long-cropping.**  For  house-renters 
there  must  be  a  surety  and  a  bond ;  and  if  rent  is  not  paid, 
the  landlord  applies  to  the  local  officials  and  has  the  tenant 
leave.  The  house-renter's  rights  are  regarded  as  inferior  to 
those  of  the  house-owner,  and  he  is  not  chosen  as  a  ward- 
official. 

In  lyo  kuni,  Uwa  kori,  no  instrument  of  lease  is  used. 
The  term  is  5  years,  although  the  landlord  may  resume 
possession  within  that  period  on  non-pa3niient  of  rent.  The 
rights  of  non-land-owning  farmers  and  of  house-renters  are 
inferior ;  and  the  latter  may  not  wear  full  dress.  In 
Onsen  kori,  no  instrument  of  lease  is  used  and  no  term  is 
fixed.  If  rent  is  not  in  arrears,  cultivation  may  continue 
indefinitely.  Where  the  tenant  builds  a  house  on  the  land, 
a  supplementary 2  contract  is  sometimes  made  for  it.  House- 
renters  and  landless  farmers  are  made  to  sit  at  the  end-seats 
in  the  village  assembly  ;  ^  and  the  former  are  not  allowed  to 
wear  the  outer  coat.* 

In  Tosa  kiini,  Kochi   kori,   the    "original   land*'^  is 

forbidden  to  be  sold,  but  the   same   purpose  is  attained  by 

making  long  leases.     The  lease  is  termed  a  **  nineteen -crops 

[lease] ,"  ^  the  term  being  20  years,  and  a  deed  is  given 


1.  ModOj  a  contraction  of  ma-hito;  these  persons  ranked  between 
the  fanners  and  the  outcasts  {hinin&ndyeta).  2.  Jfo^/it -(margin )- 
haki  (writing).  3.  Yori-ai.  4.  Maori.  5.  Honden,  tlie  land  brought 
into  cultivation  and  registered  before  the  Yamauchi  family  acceded 
(about  1602).     6.  Jnku-gaku. 
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engaging  the  return  of  the  land  at  the  end  of  the  term.  The 
cropper  is  to  give  the  land  owner  a  rent  termed  *'  extra- 
prodnce/'^  and  is  to  pay  the  taxes  and  other  expensea.  He 
has  the  right  to  sublet  to  others  and  obtain  a  profit  thereby 
without  the  consent  of  the  land-owner.  The  latter  is  called 
"  under-owner  "  and  the  farmer  "  upper-owner."  2  i^  Hata 
korif  the  land-owner  may  retake  possession  on  non-payment 
of  rent.  If  no  term  is  fixed,  the  owner  may  retake  at 
any  time. 

Saikaido.  In  Chikuzen  kuni,  Naka  and  Sagara  kori, 
no  instrument  of  lease  is  used,  and,  though  no  term  is  fixed, 
one  year  is  the  usual  limit.  The  expression  *'  long- 
cropping  "  is  not  used,  and  the  landlord  may  resume 
possession  at  his  pleasure,  but  he  must  give  notice  a  year 
in  advance. 

In  Chikugo  kuni,  Ikuiba  kori,  a  written  instrument  is 
not  commonly  used  in  leases  of  realty. 

In  Buzen  kuni,  Kiku  kon,  no  instrument  of  lease  is 
used.  One  year  is  the  term.  The  landlord  may  resume  pos- 
session at  any  time,  even  though  the  tenant  may  have  been  in 
possession  for  many  tens  of  years  ;  but  after  the  seed  has  been 
sown,  the  tenant  cannot  be  evicted  before  the  harvest.  The 
expression  **  long-cropping  "  is  not  used.  In  Shimoge  koH, 
no  instrument  of  lease  is  used  and  no  term  is  fixed.     The 


1.  Ka-chi-shi.  2.  Soko  (bottom) -J£-(land).?«oc/t/,  and  rnca  (upper, 
top) -jiwioc/fi.  These  terms  differ  slightly  from  those  given  by  Mr. 
Grinnan  (in  his  paper  on  "Feudal  Land  Tenure  in  Tosa," 
Trans.  Asiat.  Soc,  1892),  which  are  soko-zuchi-mochi  and  uwa-znchi- 
mochi.  I  cannot  find  that  the  written  character  for  ji  may  legiti- 
mately be  pronounced  Uuchi  (though  the  meaning  of  ji  and  tsuchi 
are  almost  identical) ;  and  the  term  probably  varied  in  different 
places.  Mr.  Grinnan,  however,  says  that  the  same  character  in 
Tosa  served  for  both  words.  He  adds  that  mtshi  was  sometimes 
used  for  mochi ^  the  full  term  being  mochi  nuifhi.  Parts  of  the  above 
passage  in  the  original  are  quite  obscure,  and  the  whole  paragraph 
gives  an  utterly  insufficient  view  of  Tosa  leases,  as  may  be  seen  by 
referring  to  Mr.  Grinnan's  paper. 
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law  is  that  the  cropper  shall  undertake  the  payment  of  taxes 
and  incidental  burdens.  It  was  found  that  when  the  land- 
lord paid  these,  he  increased  the  rent,  the  cropper  abandoned 
his  occupation,  and  the  land  went  to  waste ;  so  that  since 
the  period  Anyei  (1772- 1781)  the  feudal  lord  has  the  taxes 
and  burdens  levied  directly  upon  the  croppers  and  annually 
inspects  the  quality  of  their  production.  (Since  the  BestoratioQ 
many  crafty  ones  among  the  the  *' long-croppers"  have 
declared  themselves  to  be  the  owners  of  their  land  and  have 
procured  judgments  of  the  courts  in  their  favor ;  and  al- 
though there  may  have  been  some  justice  in  their  claims, 
their  evidence  of  ownership  was  usually  only  this  practice 
of  paying  taxes  and  incidental  burdens.)  A  '*  direct-crop- 
ping *'  ^  after  20  years  occupation,  and  a  **  different-crop- 
ping "  1  after  40  years,  become  a  perpetual-cropping,  and 
the  landlord  cannot  resume  possession  at  pleasure ;  so 
that  most  landlords  resume  possession  at  the  end  of  14  or 
15  years  and  then  let  out  the  land  again.  In  Miwa  koiij  no 
instrument  of  lease  is  used  and  no  term  is  fixed.  Cropping 
is  called  *'  temporary-possession.**^  The  cropper  undertakes 
in  his  own  name  the  payment  of  taxes  and  incidental 
burdens.  The  expression  **  long-cropping**  is  not  used, 
and  the  landlord  has  the  right  to  resume  possession  at 
pleasure,  no  matter  how  many  years  of  tenancy  have  lapsed. 

In  Hizen  kwiiy  Sanuki  kon,  no  instrument  of  lease  is 
used  and  no  term  is  fixed;  nor  is  **  long-cropping  **  known. 
If  the  possession  of  the  land  is  to  be  resumed,  the  landlord 
must  give  one  year's  notice. 

In  Higo  /.  w?i/,  Aso  kori,  where  an  instrument  has  not 
been  made  out,  and  the  cropper  fails  to  pay  therent,^  theowuer 
may  retake  possession.  There  is  a  sort  of  cropping  called 
**  undertaking   the  assessment,'*^   in    which  the   cultivator 


1.  Jiki-komku,  hetsti-kosaku.  See  Shinano  kuni^  supra^  and 
the  chapter  on  "Pledge  and  Hypothec."  2.  Kari-data,  8.  Tokunuti, 
4.  Taka-iri. 
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piijii  Uk  GoT^miiieot  riee-tax  ^  and  local  cfxpenses.  as  w<Jl  as 

ar«Dt.^ 

lo  Hyuga  invitf ,  Usaki  Icon,  no  term  is  fixed  and  no 
inatromeiii  of  kaae  ia  used  except  for  cropping  in  another 
trillage.  If  enltivation  continues  for  more  than  10  years, 
the  righta  of  ''long-cropping"  are  obtained;  and,  pro- 
Tided  the  Tfmi  be  paid,  the  landlord  can  resome  possesskMi 
only  f(JT  the  pnrpose  of  ealtivating  the  land  himself,  and  not 
to  let  it  oat  again  to  another  person.  Bot  aithongh  the 
term  ''  long-cropping  "  is  nsed,  the  cropper  cannot  transfer 
hia  interest  to  another. 

In  Iki  kuni,  Ishida  kori,  no  instrmnent  of  lease  is  nsed 
and  no  term  is  fixed.  Sometimes,  if  both  parties  are  satis- 
fied, cultivation  continues  for  many  tens  of  years  ;  but  the 
landkird  has  the  right  to  resume  possession  at  any  time. 
Custom,  however,  fr^rbids  him,  if  the  seed  has  been  sown, 
to  evict  until  after  the  harvest. 

In  Tsushima  kuni,  Hhimoagata  kori,  when  the 
number  of  cultivators  ^  on  the  public  land  diminishes,  the 
headman  ^  has  the  people  choose  and  gives  the  elected  one 
an  officially-sealed  certificate  and  has  him  cultivate  the 
unused  portion.      This  is  called  **  temporary-cultivation."  ^ 

If  the  taxes  fall  in  arrear,  the  land  is  immediately  taken 
away  and  given  to  another.  Where  a  person  agrees  to 
cultivate  land  on  behalf  of  the  owner,  he  is  called  a  cropper  ; 
the  landlord  may  resume  possession  at  any  time,  even 
though  such  cultivation  may  have  gone  on  for  many  tens  of 
years. 

2. -^PERSONAL  PROPERTY." 


ToKAiDO.     In   Kai   kuuiy  Yamanashi  kori,   in  loans  of 
rict^  or  other  grain,  a  value  is  fixed  on,   and  either  the  price 


1.  .NVw,f/ii.       2.  Tohumai,       8.   Titukuri'itushi.       4.  Gichi-yaku 
<oriU'ni»g-ofticer).      5.  Ima-suku.    C.  This  section  is  one  of  those  in 
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or  corn  of  an  equivalent  value  is  returned,  interest  being 
added.  On  a  principal  of  80  ijerit  the  interest  is  25  sen  per 
month. 

In  Musashi  Jcimif  Toyoshima  hori^  where  clothing  or 
bedding  is  lent,  the  term  is  usually  3  days ;  as  to  other 
articles  there  is  no  general  rule. 

TosANDO.  In  Rikuzen  liUfiif  Toda  A-ori',  in  the  hiring  of 
horses  from  dealers,  the  hirer  of  a  8-year-old  horse  will 
deposit,  say,  8  yeuj  if  the  value  of  the  horse  is  10  yerif  with 
the  dealer,  and  when  the  horse  is  6  years  old,  he  is  returned 
to  the  dealer,  and  the  latter  restores  the  deposit.  This  is 
an  old  and  popular  custom,  because  both  parties  profit  by 
the  arrangement.!  K  a  hired  horse  or  cow  bears  u  foal  or 
a  calf,  the  latter  is  the  property  of  the  owner ;  but  it  is 
usually  agreed  that  if  during  the  term  there  are  2  or  3  foals 
or  calves,  the  hirer  shall  receive  the  gift  of  the  dam.  In 
loans  of  grain  and  money,  the  term  is  usually  one  year, 
ending  with  the  12th  month. 

In  Uzcn  kutd,  Okitama  Aon,  in  the  hiring  of  cattle  or 
horses,  if  the  animal  dies  by  sickness  or  violent  accident, 
the  hirer  does  not  pay  compensation.  But  this  rule  applies 
only  where  the  lender  is  a  dealer.  Where  he  is  an  ordinary 
farmer  or  other  outsider,^  the  hirer  must  make  compensation 
at  a  later  time  by  means  of  manual  services.  If  the  animal 
dies  by  sickness  or  violent  accident,  the  hirer  does  not 
compensiite ;  but  it  is  otherwise  if  the  death  is  due  to  the 
hirer's  intention.^ 

HoKUROKUDo.  lu  Kaga  hitni,  Kawakita  hori,  if  a  horse 
is   lent   during   the    cultivating   seascn,   the  term  **  season 

which  the  cnnipiler  has  failed  to  obtain  materials  at  all  satisfactory. 
Much  must  be  allowed,  however,  for  the  probable  dearth  of  definite 
customs  oil  this  subject.  Life  in  old  Jnpnn  was  not  characterized 
by  such  an  abundance  of  personalty,  especially  of  the  sort  likely  to 
be  borrowed  for  hire,  as  in  the  West.  The  law  of  personalty  is 
chiefly  contained  in  the  subjects  of  Sale  and  Pledge.  1.  The  lender 
getting  the  feed  of  the  horse,  the  hirer  the  usie.  2.  Shirdto.  3.  Just 
how  the  two  rules  of  lending  differ  is  not  clear. 
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loan  "  1  is  used  ;  if  during  the  winter,  **  winter-feed  loHn," 
this  latter  being  made  in  order  to  feed  the  animal  during  the 
winter.  Sometimes  a  2-year-old  horse  is  lent,  to  be 
returned  when  he  is  8  years  old.  The  borrower  profits  by 
the  mauure,  and  at  the  snme  time  feeds  the  horse,  so  that 
when  he  is  returned  the  lender  profits  by  the  increase  in  its 
value.  In  Ishiktiwa  Icurif  there  is  a  custom  of  rice-lending 
called  **  6-io-loan,"2  by  which  5  to  are  lent  and  6  to  are 
returned  in  the  autumn  of  the  ensuing  year. 

Sanindo.  In  Idzumo  kuni,  Shimane  kori,  clothes  nud 
furniture  are  sometimes  lent  on  an  arrangement  called 
"exchange."^  Mouoy  is  borrowed  and  the  articles  are 
given  in  exchange  as  security,  a  date  being  fixed  for  repay- 
ment. If  at  that  time  the  debtor  fails  to  pay  principal  and 
interest,  the  creditor  may  sell  the  articles. 

Saikaido,  In  Chikugo  huiiy  Mitsuma  kurly  a  written 
instrument  is  required  in  loans  of  money,  but  not  in  loans 
of  other  articles. 

8.— PERSONAL  SERVICES.* 

ToKAiDo.  In  Musashi  kuni^  Toyoshima  korl,  the  hiring* 
out  of  apprentices,^  personal  services  is  practiced  among 
masters,^  when  a  master-artisan  ^  has  a  great  deal  of  work 
placed  in  his  hands  and,  needing  extra  apprentices,  hires 
temporarily  the  apprentices  of  some  other  master  ;  and  a 
reasonable  wage  is  paid.  But  no  apprentice  who  has 
completed  his  term  ^  of  apprenticeship  and  has  a  separate 
establishment  can  be  so  hired  out  by  his  master  without 
his  consent. 

1.  Saifji'txH-kdifhi.  SaigeUu  (year- month)  conveys  the  idea  of  a 
period  of  time,  long  rather  than  short.  2.  lioku-to-kashi,  3.  Kawa. 
fc-ire.  4.  Jin-njoku.  Here  again,  mengre  materials  are  offered.  The 
whole  subject  of  carriers,  as  to  which  many  customs  prevailed,  has 
been  left  practically  untouched.  5.  Deahi.  0.  Oya  (parent) -i(:af a  (per- 
son). 7.  To-njo.  To  is  the  ridi^e  pole  of  a  roof,  ryo,  the  lesser  timbers  « 
t>',.njo  has  liguratively  come  to  mean  *'  master-artisan.'*    8.  Xenki, 


•  s 
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TuBANDo.  In  Shinano  kuni,  Takai  koHf  in  hirings 
for  more  than  one  year,  a  written  instrameut  must  be  made 
out.  The  wftges  of  artisans  are  paid  twice  yearly,  in  July 
and  December.  In  Saku  kon,  in  the  season  of  cultivation^ 
farmers  hire  themselves  out  to  each  other  in  turn.  This  is 
termed  **  mutuality,*'  ^  and  the  wages  are  those  of  ordinary 
servants,^  the  same  rate  being  taken  in  every  case.  But  a 
man's  labor  for  1  day  must  be  repaid  by  1^  days  of  a 
woman's  labor ;  and  1  day's  use  of  a  horse  is  equivalent 
to  2  days  of  a  man's  labor.  If  an  artisan  is  given  his 
wages  in  advance,  and  he  delays  the  performance  of  the 
work,  he  must  pay  interest  on  the  money  received  or  give 
extra  labor  ;  on  the  other  hand,  if  the  employer  does  not 
pay  the  wages  when  due,  he  must  add  interest. 

In  Uzcn  kiini,  Okitama  koriy  where  a  hired  man  runs 
away  with  his  master's  money  or  with  advance- wages,  the 
employment- office  *  from  which  he  was  hired  is  not  respon- 
sible. 

In  Rikuzen  ku7ii,  Toda  kon,  when  a  farm-laborer  5  ig 
hired,  the  time  is  usually  8  years,  his  wages  being  paid  in 
advance,  and  a  written  instrument  being  given.  For  woman- 
laborers,^  the  term  is  usually  1  month  or  2  or  8  weeks,  no 
written  instrument  or  surety  being  given.  In  Ojika  kori,  there 
is  no  regular  term  for  the  hiring  of  sailors  7  or  boat-cooks> 
as  the  engagement  is  usually  for  the  time  of  the  voyage,  nor 
is  there  a  regular  rate  of  wages.  If  their  belongings  are 
lost  during  the  voyage  by  calamity  of  Heaven,  the  ship- 
owner is  responsible.  He  is  bound  to  pay  wages  and  furnish 
food,  even  while  the  ship  is  touching  at  a  port.  Men  to 
man  a  fishing-boat  ^  are  hired  for  a  single  season  (that  is,  for 
the  bonito-catching  season)  from  April  1st  to  July.  Each 
man  receives,  beside  his  wages,  one-tenth  or  one-fifth  the 
price  of  the  fish  caught  by  him. 


1.  Y^Hi.      2.  Hokonin.      3.  lye-nmhi.     4.  Yosei-yado,      5.  Saku- 
otoko,    6.  Sahuonna,     7.  Sendo.    8.  Gyo  (fishing)-/u  (man). 


^ 


84  PRIYATB   LAW   IN   OLD   JAPAN. 

HoKUROKUDO.  In  Kaga  Icuniy  Nomi  konf  the  term  for 
hiring  sailors  is  from  the  departure  to  the  return  of  the  ship. 

In  Echu  kani,  Nikawa  fcort,  laborers  are  commonly 
hired  for  house-building,  roof-laying,  and  rice-planting,  and 
are  termed  "help.**i  In  Imizu  /fo>t,  a  person  hired  to 
<5arry  is  bound  to  carry  carefully,  but  is  not  liable  for  injury 
happening  through  calamity  of  Heaven. 

Sanindo.  In  Izumo  Imni,  Nogi  kori,  no  **  place-filler  "  8 
exists  for  the  hiring  of  servants  3  and  the  master  hires  them 
directly.  But  there  is  a  person  called  **  parent  "*  who  acts 
as  surety  for  such  persons  and  through  whose  hands  the 
wages  ^  are  paid  twice  a  year.  No  regular  custom  exists 
as  to  the  hiring  of  artisans  ;  the  wages  are  reckoned  at  so 
many  sen  a  day,  and  not  by  the  month. 

Sanyodo.  In  Suwo  Imni,  Yoshihiki  koriy  there  is  a 
person  in  towns  called  **  place-filler,"  2  -^ho  recommends 
servants  for  positions.  The  term  of  service  for  women 
hired  through  him  is  usually  half  a  year ;  as  to  men  there 
is  no  general  rule,  but  the  wages  are  reckoned  at  so  many 
yen  per  year.  No  instrument  of  suretyship  6  is  required, 
and  if  the  servant  borrows  his  salary  in  advance  and  then 
runs  away,  the  master  cannot  recover  the  money  from  the 
**  place-filler."  The  wages  of  artisans  are  reckoned  at 
so  many  sen  a  day. 


1.  Go  (he\p)-ryoku  (power).  2.  Kuchi  (opening,  hence,  empty 
place  or  position)-ire  (put  in)-ri/»i  (person) ;  employment- office. 
8.  Boku  (mftn-servaut)-/(i  (maid-servant).  4.  Oya  (piirent)-2;2/n  (part, 
position.    5.  Kyu-ryo.     G.  Uke-shosho, 
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CHAPTER  V. 


DEPOSITS 


In  contracts  of  deposit  the  depositor  2  asually 
selects  as  depositary  ^  some  trustworthy  person  among 
his  relations  or  friends,  so  that  the  interchange  of  in- 
struments is  rare,  and  there  are  no  special  customs  on  the 
subject.  But  it  is  customary  to  favor  [the  claim  arising 
from]  the  receiving  of  money  on  deposit*  more  than  the  loan 
of  a  thing  for  use,5  whether  interest  on  the  money  is  paid 
or  not,  and  hence,  although  it  be  lost  by  a  calamity  of  Hea- 
ven,<^  the  obligation  of  returning  it  is  not  affected.  Variations 
from  these  principles,  are  as  follows  : 

KiNAi.  In  Yamato  kunif  Soyegami  kori,  when  the 
harvesting  in  the  autumn  is  finished,  the  farmers  sometimes 
entrust  their  cattle  to  those  who  live  in  the  hills.  The 
bailee  ^  uses  them  for  his  own  needs  and  obtains  the  benefit 
of  the  manure,  and  no  charge  is  made,  [because  the  bailor 
has  the  benefit  of  the  keep  of  the  cattle  during  the  winter] . 
If  by  calamity  of  Heaven  the  cattle  are  destroyed  or  injured, 
the  bailee  is  not  liable  ;  if  by  his  negligence,  he  must  make 
compensation,  but  in  this  case  a  compromise  is  usually 
made. 

1.  Futaku.  2.  Azuke-nushi.  3.  AzukaH-nushi,  Azukeru  sig- 
niiies  actively  the  making  of  a  deposit ;  azukaru  signifies  passively 
the  receiving  of  a  deposit.  The  idea  of  a  trust  or  confidenoe  i» 
also  implied  in  both  words.  4.  Axukari-kin,  5.  Stiaku-yo-huttu* 
6.  Ten-sai, 
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In  Settsu  Icinii,  Yube  korij  there  has  been  no  such  ex- 
pression as  **  loan  of  money  for  use,"  i  the  only  term  used 
for  all  such  transactions  being  **  receiving  money  on 
deposit."  ^  Interest  is  not  stipulated,  in  the  true  deposit  of 
money,  and  the  obligation  is  to  repay  the  sum  without  fail, 
even  though  it  be  lost  in  consequence  of  a  calamity  of 
Heaven. 

ToKAiDo.  In  Iga  Awni,  Abe  kon,  in  the  case  of  money 
received  on  deposit,  the  obligation  is  considered  much  heavier 
than  in  the  case  of  loan,^  and  the  sum  must  be  repaid  even 
though  it  be  really  lost. 

In  Ise  hint,  Wataraye  kori,  no  term  "  money  loan  '** 
is  in  use,  all  such  transactions  being  known  as  '*  receiving 
money  on  deposit ;  "   so  that    [no  distinction  is  made  and] 
all   disputes   are   in   fact  decided   according  to  the  rules  of 
deposit.^ 

In  Mikawa  kuniy  Atsumi  Aort,  in  a  deposit  of  rice,  the 
depositary  receives  a  storage-fee  ;  ^  in  a  deposit  of  money, 
the  depositary  pays  a  low  interest.  If  the  object  of  the  de- 
posit is  lust  through  some  calamity,  the  depositary  need  not 
make  good  "^  the  loss,  in  case  of  rice  ;  but  he  must,  if  it  is 
money. 

In  Idzu  kuni,  Takata  Aori,  if  an  object  received  on  de- 
posit,® whatever  it  may  be,  is  destroyed,  the  depositary  must 
make  good  "^  the  loss. 

In  Sagami  kiinif  Ashigara  Ao7t',  when  an  object  received 
on  deposit,  for  which  a  storage-fee  ^  is  paid,  is  lost  through 
a   calamity  of  Heaven,   the   depositary   does    not  make  it 


1.  Shaku  (borrow)-y5  (use)-A-m.  2.  Adzukari-kin.  3.  Taishaku 
4.  Kimen  (lit.  gold  and  cojpper)-taig}iaku.  5.  I.  e.  even  when  the 
transaction  of  deposit  is  really  a  loan,  the  responsibility  of  repaymen 
is  abHolute.  See  the  legal  precedents  in  Piirt  III  for  the  differenee 
in  the  treatment  of  deposits  and  loans.  6.  Kura  (8torehoa8e)-f^'H 
{pni)'kin.  7.  Beiisho,  8.  Adzukari-mono,  9.  Kura-ihiki-dai  (price)- 
kin  (money). 
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good.  Bat  as  money  received  on  deposit  ^  is  applied  to  his 
nse,  he  must  repay  it  without  fail,  even  though  it  be  lost  by 
fire  or  theft. 

In  Kai  kuni,  Yamanashi  korif  when  an  article  is 
deposited  in  a  storehouse,  a  stornge-fee  is  paid,  and  the 
depositary  is  bound  to  keep  the  article  safely. 

TosANDO.  In  Shinano  hinif  Saku  JwH,  it  is  customary 
to  deposit  the  funds  of  nn  inheritance,^  during  the  heir's 
minority,  with  some  adult,  aud  funds  for  temple-repair  ^ 
with  the  chief- parishioner  ;  ^  the  savings  of  old  men  are  also 
deposited.  Low  interest  is  charged  in  these  cases,  and  a 
written  instrument  is  seldom  given.  The  depositary  of 
such  funds  5  lends  out  at  a  higher  interest,  paying  only  the 
lower  interest  to  the  depositor  ;  and  if  the  former  becomes 
insolvent,  the  fund  is  not  taken  by  the  creditors.  In 
Minochi  kori,  the  depositary  must  pay  if  the  article 
deposited  is  lost  in  any  way  whatever. 

In  Kikuzeu  kicni,  Miyagi  koHf  where  goods  are  depo- 
sited with  a  wholesale  house,^  a  written  document,  with 
surety,  is  given.  The  depositor  pays  a  deposit-fee,^  and 
cannot  get  back  the  goods  until  it  is  paid.  The  depositary 
is  liable,  if  the  goods  are  lost  or  destroyed,  even  by  calamity 
of  Heaven. 

In  Uzen  kiini\  Okitama  kon,  where  goods  are  de- 
posited, a  storage-fee 8  is  paid  ;  and  the  depository  is  not 
liable  even  though  the  goods  are  injured  by  fire  or  insects  or 
are  lost  by  theft  or  robbery.®  If  an  entire  storehouse  is 
hired,  the  key  is  given  to  the  hirer. 

HoKUROKUDO.  In  Kaga  kuni,  Ishikawa  kori,  the 
depositary,  if  he  charges  for  storage,  must  keep  the  goods 
very  carefully.io  He  is  not  liable  for  destruction  caused  by 
calamity  of  Heaven  ;  but  is  liable  if  it  is  due  to  his  fault.^i 

1.  Adzuhari'hin.  2.  Sozoku-kin.  3.  Shtifnku-kin,  4.  Dan-chu, 
5.  Adzukari-kin.  d.  Toiya,  7.  Adzukari-cfiin,  S,  Kurashiki-ryo. 
9.  See  Note  3,  p.  68.  10.  Yokn  (well)  hozen  (safe-perfect) -tfi/ru  (do). 
11.  Aijamichi. 
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When  a  wholesale  house  or  a  warehouse- keeper  accepts  goods 
on  deposit  for  compensation,  the  obligation  arises  to  keep 
safely. 1  In  the  case  of  the  shipping- and- wholesale  houses  2  of 
the  seaports,  the  customary  obligation  is  to  make  com- 
pensation if  the  article  received  on  deposit  is  destroyed  by 
fire  caused  by  the  bailee's  fault,  or  is  lost  by  theft  or 
robbery  ,3  or  is  damaged  by  rain -leakage  due  to  the  non- 
repair of  the  storehouse. 

In  Noto  /(TMwi,  HOshi  kori,  when  a  mare  is  bailed  without 
charge  by  the  depositary,  the  latter  may  make  use  of  her  in 
his  cultivation,  and  also  receives  half  the  value  of  a  foal,  if 
any  i^  born  during  the  term.  If  the  animal  bailed  dies,  the 
depositor  bears  the  loss.  In  Hagui  Icon,  the  depositary  is 
bound  to  keep  the  article  very  carefully,*  because  he  receives 
a  fee 5  for  his  services.  If  it  is  destroyed  otherwise  than  by 
calamity  of  Heaven,  he  must  make  compensation. 

In  Echu  kiinif  Tonami  kori,  when  rice  or  other  grain  is 
deposited  iu  a  storehouse,  the  usunl  period  is  from  the  time  of 
the  harvesting  to  the  7th  month  of  the  succeeding  year ;  and 
the  storage-fee  is  at  the  rate  of  2  sho  per  kolai,^  The 
rate  is  the  same  even  though  the  owner  withdraws  the 
deposit  before  the  end  of  the  term ;  and  if  the  deposit 
continues  beyond  the  term,  1  sho  per  kokn  is  added  to 
the  charge. 

In  Echigo  kuni,  Kambara  kon\  when  rice  or  other  grain 
is  sold,  but  is  kept  on  deposit  by  the  seller,  the  time  is 
fixed,  a  written  document  is  given,  nnd  the  depositary  is 
liable  if  the  goods  are  destroyed  by  fire  or  by  rats,  or  if  they 
are  lost  by  theft  or  robbery.     But  if  the  depositor  fails  to 


1.  Hozen  sura,  2.  Fana-doiya.  These  toiya  apparently  did 
much  of  their  business  on  commission  ;  but  the  temi  *'  wholesale 
house*'  has  been  preserved  in  order  to  distinguish  them  from 
iiahagai^  brokers  or  ordinary  commission  houses.  3.  To-nan;  this 
term  does  not  distinguish  between  theft  and  robbery.  4.  Moppara 
(paramount,  most  important)  hozen  sura.  5.  Tegu-ryo  (lit.  trouble- 
money).    6.  2  per  cent. 
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take  away  the  goods  at  the  end  of  the  term,  and  they  are 
afterwards  destroyed,  the  loss  is  his. 

Sanindo.  In  Idzumo  kuni,  Shimane  kori,  where  an 
entire  storehouse  ^  is  hired,  a  term  is  fixed,  a  written  in- 
strument given,  and  a  storage -fee  paid  ;  and  when  the  key  is 
handed  over,  the  storehouse-owner  has  no  further  responsi- 
bility. But  where  only  a  few  bales  of  grain  or  casks  of 
wine  or  other  articles  are  deposited,  the  key  is  not  handed 
over,  and  so  the  depositary  is  under  the  obligation  of  keep- 
ing the  goods  carefully .2  In  Nogi  kori,  when  the  depositary 
receives  a  fee,  he  is  bound  to  keep  ^  carefully,*  and  is  liable 
if  the  article  is  lost. 

In  Iwami  kiinif  Shima  Ao/i,  a  storage-fee  is  paid,  and 
the  depositary  is  bound  to  keep  carefully.^  If  the  goods  are 
lost  by  theft  or  roberry  or  are  destroyed  by  fire,  the 
depositary  is  liable ;  if  by  any  other  calamity  of  Heaven,  the 
depositor  loses. 

Sanyodo.  In  Harima  kuni,  Shikito  and  Sayo  kmi,  it 
is  considered  that  a  much  heavier  obligation  attends  money 
received  on  deposit  than  attends  money  loaned  for  use,^ 
and  there  is  an  old  law  that  when  a  judgment  is  rendered 
[in  bankruptcy]  the  latter  ^  shall  be  ordered  to  be  paid  off 
first. 

In  Suwo  hiniy  Tsuno  Aori,  where  a  whole  storehouse  is 
hired,  a  charge  is  mnde,  and  the  key  is  handed  to  the 
depositor,  who  is  bound  to  keep  the  storehouse  carefully.® 

In  Bizen  knniy  Mino  kori,  when  goods  deposited  are 
lost  by  theft  or  robbery,  the  depositary  must  pay  at  least 
some  portion  of  their  value ;  but  when  they  are  destroyed  by 
fire  or  injured  by  rats,  the  depositor  bears  the  loss. 


1.  Dozd.  2.  I'ori-shimari  (exactly,  strictly).  3.  Mamori-oki  (put 
under  watch).  4.  Chu-L  5.  AVaH-«/m  (superintend,  guard).  6.  »S/m- 
ku-yo-kin.  7.  This  seems  clearly  to  be  an  error ;  read  *'  the  former.**^ 
8.  Kwan-shu  (take  care  of — guard).  This  kican  differs  slightly  from 
the  kwan  in  Shima  huni^  supra. 
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Naxkaido.  In  Bannki  Atiiti,  Xaka  kori,  it  is  considered 
that  a  mnch  heavier  obligation  attends  money  received  on 
deprisit  than  attends  money  loaned  for  nse,  and  it  is  the 
custom  to  require  its  repayment,  even  when  lost  by  a 
calamity  of  Heaven. 


I 
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CHAPTER  VI. 


HYPOTHEC^  AND  PLEDGE.^ 


I.— REAL  PROPERTY. 

KiNAi.  In  Yatuato  kutdt  Kuse  kon,  land  is  not  pledged 
but  is  placed  in  hypothec.  The  transaction  is  nominally  a 
transfer  of  the  property  to  the  creditor,  the  instrument  being 
sealed  and  recorded  by  the  local  officials,  and  the  whole 
process  being  known  as  '^  provisional  alteration.**  ^ 

1.  Kaki-ire  (written-entry).  The  original  form  of  the  term  seems 
to  have  been  kakiire-shichi,  that  is,  a  security  created  merely  by  a  deed 
or  by  an  entry  in  a  register.  2.  Shichi  (pledge,  also,  security  in  gen- 
eral)-ire  (put).  Teito,  a  term  sometimes  occurring,  seems  usually  to 
be  a  term  meaning  **  lien  **  or  **  security  "  in  geuernl.  But  some- 
times it  is  equivalent  to  kaki-ire.  Ten  has  a  similar  meaning.  The 
word  **  mortgage  "  will  here  be  employed  to  include  both  pledge  and 
liypothec,  where  the  original  seems  to  indicate  no  distinction.  The 
word  "  hypothec  "  is  here  employed  in  its  ordinary  sense  as  signify- 
ing an  interest  in  land  given  by  the  debtor  to  the  creditor  by  way  of 
security,  the  debtor  retaining  possession  of  the  property,  real  or  per- 
sonal. The  word  **  pledge  "  is  used  as  signifying  a  similar  interest 
involving  the  transfer  of  possession  to  the  creditor,  whether  the  pro- 
perty be  real  or  personal.  These  terms  have  been  employed  because 
they  seem  to  correspond  to  the  usual  content  of  the  terms  **  kaki-ire** 
and  '* shichi-irey^  and  because  no  literal  rendering  of  these  would 
convey  their  meaning  adequately.  It  is  true  that  "  pledge  "  is  usually 
applied  in  English  law  to  personal  property  only.  But  there  is  no 
reason  why  it  should  not  be  employed  for  realty  also.  The  term 
*'  nantissement  '*  is  so  used  in  French  law.  In  the  Jnpanese  Draft 
Civil  Code  (Ai-t.  1121)  M.  Boissonade  has  employed  the  terms  **  nan- 
tissement mobilier  "  and  **  nantissement  immobilier.*'  8.  Kari- 
kakitxuke-kuye. 


92  PRIVATE    LAW    IS    OLD    JAPAN. 

In  Settsu  hnnii,  Yabe  Aori,  the  term  **  hj-pothec,"  in 
towns  and  villages  alike,  is  unknoTN'n,  and  all  snch  trans- 
actions are  called  "  pledge/'  When  cultivated  land  is 
pledged,  the  taxes  and  sundry  charges  are  nominally  paid 
by  the  creditor,  the  debtor  in  name  becoming  the  creditor's 
tenant.  In  fact,  however,  the  debtor  merely  pays  the 
annual  interest  agreed  on,  and  at  the  same  time  is 
responsible  for  taxes.  The  usual  t<5rm  is  one  year,  but 
the  instrument  remains  valid  for  10  years.  If  at  the  end 
of  that  time  the  debt  remains  unpaid,  the  property  becomes 
the  creditor's  forever.  In  towns  the  transaction  is  similar, 
the  creditor  nominally  but  the  debtor  actually  paying  the 
town  charges.  If  the  land  is  not  redeemed,  within  the 
period  specified,  it  becomes  the  creditor's  forever.  As  a 
proof  that  the  laud  has  not  already  been  mortgaged,  the 
ward-elder,  in  towns,  and  the  headman,  in  villages,  seals  the 
instrument. 

TosANDo.  In  Igsi  kunif  Abe  AoW,  in  towns,  when  the 
debtor  who  has  created  a  lien^  on  his  land  is  not  able  to 
pay  at  the  appointed  time,  the  local  officials  usually  constrain 
[the  debtor]  to  renew  the  instrument.  If  he  refuses,  they 
proceed  to  sell  the  land,  sometimes  without  eveu  informing 
the  creditor .2  On  the  occasion  of  a  renewal,  the  officials 
take  5  one-lhousandlhs  of  the  loan  as  a  fee.  In  villages 
real  property  is  mortgaged  under  the  name  of  a  sale,  called 
**  sale  witli  redemption  on  repayment  within  a  term  of 
years." 3  The  name  of  the  owner  in  the  land-register  is  not 
altered  ;  but  a  note  is  made  of  the  mortgage.  The  taxes 
and  sundry  charges  are  paid  by  the  owner,  who  also  pays 
interest  ou  his  debt.  If  at  the  expiration  of  the  term,  which 
usually  does  not  exceed  10  yenrs,  ho  is  not  able  to  discharge 
the  debt,  the  instrument  is  commonly  renewed. 


1.  Teito.  2.  Thirt  procedure  is  unexplaiuable ;  but  tlie  x>as8age 
cannot  be  interpreted  in  any  other  WHy.  3.  Moto-ukeryo  nannen- 
kagiri'  uriwatasfi  i . 
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In  Ise  knni,  Ano  kon,  there  is  no  pledge  of  real 
property.  Where  in  villages  one  borrows  money  by  creating 
a  lien^  on  realty,  he  makes  an  instrument  in  which  are 
entered^  the  assessed  production,  area,  and  name^  of  the 
plot.  This  is  signed  and  sealed  by  the  witnesses  and  the 
company-chief  and  indorsed  by  the  headman*  and  elder. 
In  case  of  default,  the  land  is  sold  for  a  period  of  years  ;  ^ 
for  there  is  no  permanent  foifeitnre.®  In  towns  the  instru- 
ment is  signed  by  the  [debtor's]  company  aud  indorsed  by 
the  headman  .7  On  default  the  property  is  sold  and  the 
debt  paid  from  the  proceeds.  The  indorsement  of  the 
officials  merely  attests  the  non-existence  of  prior  mortgages 
and  has  no  effect  as  regards  any  controversy  between  the 
debtor  and  the  creditor. 

In  Shima  knni,  Tosbi  kori,  the  hypothec  is  signed  and 
sealed  by  the  debtor's  relatives  and  company ;  but  as  the 
headman  never  does  so,  it  often  happens  that  land  is  twice 
mortgaged.  If  the  debtor  becomes  bankrupt,  the  mortgage 
creditor  has  no  preference  over  others,  the  proceeds  of  the 
property  being  distributed  proportionately.  In  former  times 
it  was  considered  a  great  disgrace  to  have  to  hypothecate 
one's  land. 

In  Owari  liitniy  Aichi  koH^  in  towns,  when  residence- 
land  is  hypothecated,®  the  instrument  is  signed  and  sealed 
by  the  relatives  and  company  [of  Ihe  debtor]  and  by  the 
local  oflicials,  It  contains  the  matters  of  description  as 
given  in  the  house-register,  and  a  clause  that  on  default  of 
the  mortgagor  the  land  shall  be  transferred  in  perpetuity  to 


1.  I'eito.  2.  Kaki-ire.  3.  Azana.  See  note  to  Kawnchi  Aun«\ 
in  the  chapter  on  "  Sales."  4.  Shoya.  5.  Nenki-uriicatashi. 
G.  N(i(fan'  (flow,  go  adrift,  hence,  be  forfeited).  7.  NauuHhi. 
8.  Kaki-ire-shichi.  Here  we  have  probably  the  original  form  of  the 
term  kahiire.  Though  the  hypothec  was  at  first  called  a  •*  pledge 
by  written  entry,"  the  first  part  of  the  expression  came  into  use 
as  implying  the  whole,  and  thus  •'  kakiire  "  became  opposed  to 
*'  shichi  "  or  '♦  shichi-ire.'^ 
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the  mortgagee.  But  as  a  dispate  and  thus  a  lawsnit  nsnally 
arises  between  debtor  and  creditor,  ou  the  occasion  of  a 
defaalt,  the  land  is  in  fact  not  transferred  niitil  after  the 
judgment  in  the  lawsuit.  In  villages  the  instrument  is 
signed  and  sealed  by  the  [debtor*s]  company  and  the  head- 
man, and  contains  the  matters  of  description  as  given  in  the 
iand-r^ister.  If  a  default  occurs,  the  parties  usually  coaie 
to  an  undersUinding,  and  the  creditor  allows  a  furtber  delay 
of  from  8  to  5  years  ;  so  that  the  matter  is  seldom  broa^t 
into  court. 

In  Mikawa  A-mni,  Atsumi  koii,  land  is  ordinarily  sub- 
jected to  a  lien^  by  makiug  an  entry ^  of  the  production, 
area,  and  name  of  tlie  land  jn  the  land-register' .  A  pledge  is 
arcomphshed  by  the  transaction  3  referred  to  in  the  chapter 
on  Sales.  The  instrument  is  sigued  and  sealed,  in  \~illages, 
by  the  relatives  and  company  of  the  debtor  aud  the  head- 
man, iu  towns  by  the  relatives  aud  a  represeutative  *  of  the 
company  and  by  the  headman.  The  chief  of  the  cc^npany^ 
uses  his  official  seal,  as  the  headman  does,  and  not  his  own 
principal^setL^  In  Xukata  kori^  real  property  is  put  in 
h\~pothc>c  only,  not  in  pledge.  The  instrument,  in  towns,  is 
«fi:ned  and  st'Aled  bv  the  relatives  trf  the  dt-l»U»r  and  bv  the 
headman,'^  and  must  contain  a  statemeiit  of  the  depth  and 
frontage*  of  the  premii^es.  In  tillages  it  l»ears  :bf  signatures 
txtd  seals  of  the  debtor's  relatives  and  conijiany  and  the  cif- 
£ciiil  soal  of  the  headman  J.  and  cv»lj  titins  a  sijitement  of  the 
production,  are-a.  and  name  of  the  Lmd.  The  headman 
nsnally  doclines  to  sigu  a  mortgage  wbtre  the  cr(*dilor  is  in 
anc^th^o*  ward.  Bnt  m  the  case  of  ••  ward-moiicv,"'^  a  loan 
is  sometimes  made  to  another  ward  and  st*curod  by  a  hyjvo- 
the»c  of  r<*jdtnc^'-laiid. 


1.  Jiito.  2-  Jialii''(.  S,  Kainft*'V''..  I'rc»hab\v  ihc  *•  siLle  of 
pairimor.T  '  t}ier£  mentioued  ODdcr  Milctva  Inm:.  Bn;  this  lerm  is 
iM»t  thert  Diy»d  and  iu  sipniiicimrt  if  f ►hscu:'<: .  4.  Stuir?  .  i^.  Kumi- 
(tashi^a, — i.  t.  the  ttodai  insi  roentioDed.  f«.  f"^/f>ri/-7ti.  7.  Shotfa 
fi.  XIarhi-hifi,  incmey  kail  to  a  ward  lor  vilia|?r»  by  the  feudal  loxd. 
See  the  chriptei  axi  BanLmptrr  iMikawa  kvm.  Xlikata  ko^h. 
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In  Musashi  ku7u\  Toyoshima  korif  a  traDsaction  k-nown 
as  '*  hoase-pledge  '*^  is  effected  by  depositing  the  title-deed  ^ 
with  the  creditor  or  the  headman  ^  daring  the  term  of  the 
loan,  the  deed  in  the  latter  case  being  enclosed  by  the  debtor 
in  a  sealed  envelope,  and  the  instrument  of  debt  being  in 
both  cases  conntersealed  by  the  headman  and  the  debtor's 
company.  Another  kind  of  security  is  the  '*  title-deed  de- 
posit/'^ the  instrument  of  debt  being  executed  by  the  parties 
only  and  deposited  with  the  creditor  and  not  conntersealed 
by  the  headman  or  company.  But  in  this  case,  if  a  snit 
arises,  the  debt  is  not  recognized  by  the  court  ns  haviug  any 
preference  over  others. 

In  Totomi  kuyiij  Sano  A'o/t,  in  case  of  a  pledge,  the 
land  is  delivered  to  the  creditor,  who  pays  all  taxes  and 
sundry  charges,  the  land  being  called  **  good- will  land."  ^ 
The  relatives,  company,  and  village  officials  seal  the  instru- 
ment, which  contains  the  ordinary  description.  This,  with 
an  additional  document  bearing  the  seals  of  the  village 
officials,  is  deposited  with  the  mortgagee.  The  term  is 
usually  5,  7,  or  10  years,  a  short  one  being  preferred.  If  a 
default  occurs,  the  property  is  forfeited,  and  the  name  of  the 
owner  in  the  register  is  changed.  In  hypothecs  the  instru- 
ment is  executed  by  the  parties  only,  and  bears  no  seal  of 
the  officials.  In  Shikichi  koriy  the  pledge  is  usually  for  a 
term  of  10  years,  and  on  default  the  land  would  strictly 
become  forfeit  and  the  owner's  name  be  altered  in  the 
register.  But  this  extreme  result  is  seldom  reached 
and  another  term  of  10  years  is  usually  granted.  For 
this  reason  a  farmer  haviug  large  possessions  consisting  of 
mortgage -lauds  is  looked  down  upon  as  not  owning  a  family 


1.  lyejichi.  2.  Ko  (buy  nnd  sell)-Atfw/o  (instrument) ;  it  served 
as  a  certificate  of  title  in  transfers  and  was  handed  over  with  th& 
property.  3.  NaminhL  4.  Ko-tienjo-adzuice.  5.  Mainai  (something 
given  as  a  favor  on  request)  t7//. 
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pstrinioDj,^  beeatue  his  ownership  is  not  complete. 
the  pledge  UfT  a  definite  term,  there  is  a  **  pay- when  I-have- 
money  deed,'*  ^  by  which  it  is  stipulated  that  the  debtor 
may  redeem  whenever  he  obtains  the  money.  The  hypothee 
if  of  the  ordinary  kind  and  bears  the  seals  of  relatives, 
company  and  headman.  A  mortgage-creditor  of  course  has 
a  preferred  claim  in  case  of  bankruptcy. 

In  Kai  kunif  Yamauasbi  kori,  in  a  pledge,  the  instru- 
ment of  debt  3  is  witnessed  and  then  taken  to  the  headman, 
who  places  a  divided  seal  ^  upou  the  instrument  and  the  land- 
register,  and  then  attests  by  indorsement  the  geuuineuess 
of  the  contract.  But  sometimes  this  instrument  is  delivered 
directly  to  the  creditor  after  beiug  witnessed.  The  creditor 
is  nlways  liable  for  the  taxes  and  sundry  charges.  The 
period  of  payment  varies.  Sometimes  it  is  agreed  that  redemp- 
tion may  take  place  at  any  time  during  the  term,  but  not 
thereafter ;  sometimes  that  redemption  may  be  made  after  the 
expiration  of  the  term.  In  Kamakura  horiy  the  usual 
period  is  10  years.  But  a  second  10  years  is  added,  if  the 
debtor  desires.  On  default  at  the  end  of  the  20  years, 
the  land  is  forfeited  and  the  creditor  becomes  absolute 
owner.  In  another  kind  of  pledge,  called  "bappcn-to-have 
pledge,"^  the  dehtor  may  redeem  at  any  time  hefore  10 
years  have  passed,  but  not  thereafter.  In  the  liypothec  the 
details  vary  greatly,  and  depend  entirely  on  the  understanding 
of  the  parties. 

In  Id/u  kiinit  Takata  Ao;/,  in  a  pledge,  the  term  is 
always  fixed.  The  pledgee  pays  all  taxes  and  sundry  charges, 
and  his  name  is  substituted  in  the  land-register  as  owner. 
In  a  hypothec  there  is  merely  a  deed  given,  and  tlie  village 
otticials   take  no   part  in   the  transaction.     If  hypothecated 


1,  Mtjo  (inline,  fuiiiily)->7*//»/  (bottom,  founilation)-<.*///  (land).  This 
seems  the  best  intcrpretfttion  of  this  troublesome  phrase.  2.  Kane 
(money)-<in  (is,  comes)  ithomon.  3.  Katihikin  shosho.  4.  Wariiu, — 
part  of  the  impression  apiwaring  on  one  document  and  part  on 
another,     o.  Kit:  (money) •^7^n  (master).         0.  Ariai-shichi. 
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land  deteriorates  in  value,  other  land  must  be  substituted  if 
the  creditor  requires.  If  a  default  occurs,  the  land  is  put 
in  pledge  with  the  creditor.  As  perpetual  sales  are  prohibit- 
ed, transactions  of  sale  are  called  **  pledges  for  a  fixed  term." 
The  usual  term  is  10  years,  and  forfeiture  ensues  on  default. 
But  in  case  of  forest-land,  24  or  25  years  is  the  usual  term  ; 
and  if  redemption  is  made  after  that  time,  the  mortgagee  first 
cuts  down  all  the  timber.  The  reason  for  such  an  extension 
of  the  ordinary  period  is  that,  while  cultivated  land  yields 
annual  returns,  a  forest,  when  cut,  requires  7  or  8  years 
to  attain  a  growth  serviceable  for  fuel  and  other  purposes, 
and  thus  the  creditor  is  able  to  cut  the  timber  not  more  than 
8  times  during  the  whole  term. 

In  Hitachi  kuuiy  Ibaraki  korly  the  local  oflScials  do  not 
attest  any  mortgage,  unless  it  is  giveu  for  arrears  of  taxes. 

TosANDO.  In  Omi  knniy  Shiga  koj-if  there  is  no  pledge, 
properly  so-called,  of  real  property,  the  hypothec  alone 
being  used.  However,  there  is  sometimes  found  in  villages 
a  kind  of  land  called  **  term -land  '*;i  in  this  case  the 
debtor  has  transferred  the  land  for  a  limited  period  to  the 
creditor,  who  takes  all  the  profits  except  an  amount 
equivalent  to  the  taxes,  and  this  he  gives  to  the  debtor 
for  payment  to  the  collector.  In  luugami  korif  mortgages 
are  usually  made  by  way  of  hypothec. 2  But  in  some 
villages  land  is  transferred  to  a  pledgee  for  a  limited 
period,  and  he  pays  the  taxes  and  other  charges. 

In  Hida  kuniy  Ono  /wri,  all  mortgages  are  attested  by 
the  officers  of  the  ward  or  village ;  the  term  usually  does 
not  exceed  10  years.  The  law  is  that  the  creditor  shall 
cultivate  the  land,  either  himself  or  by  tenants,  and  pay 
all  taxes  and  sundry  burdens.  But  the  law  is  not  strictly 
observed,  and  although  every  mortgage  is  described  in  the 
document  as  a  pledge,  the  debtor  ordinarily  retains  possession 
and  cultivates  it,  paying  the  taxes  and  sundry  chnrges,  and 


1.  Ncufjcn-da.     2.  Kahiire  or  tcito. 

7 
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also  tho  annual  interest — in  rice  or  money — to  the  creditor. 
At  tho  end  of  the  term  the  debtor  may  redeem  ^  by  paying 
tho  principal.^  A  dififorent  sort  of  transaction,  called  **  piirt 
forfeiture,"  ^  is  as  follows.  Where  a  debtor  has  hypothecated 
his  land  and  defaults  in  payment  at  the  end  of  the  term,  the 
creditor  assumes  possession  and  undertakes  the  payment  of 
taxes  and  charges,  while  the  debtor  on  his  part  signs  a 
document  guaranteeing  that  neither  his  relatives  nor  others 
shall  make  any  claim  against  the  creditor  ;  but  it  is  to  be 
noticed  that  the  name  of  the  owner  is  not  altered  in  the 
laud-register.  If  after  an  agreed  period  the  arrears^  are 
discharged,  the  owner  ^  is  at  Hberty  to  do  as  he  pleases 
with  his  land. 

In  Shinauo  ktmff  Hanu  kon\  the  instrument,  after 
execution  and  attestation,  is  delivered  to  the  officer  of  the 
village,  who  compares  the  description  in  the  deed  with  that  in 
the  land  rogist^^r  and  then  certifies  to  its  correctness.  The 
creditor  owns  tho  land  during  the  term,  and  out  of  the  profits 
pays  tho  taxes  and  sundry  charges.  The  debtor  may  redeem 
at  tho  expiration  of  the  term  aud  may  have  the  dee<l  also  re- 
turuoil  to  him  ;  but  if  ho  defaults,  forfeiture  usually  ensues. 
In  Og:itj\  kt»n\  where  the  torm  of  pleilge  is  fixed,  the  debtor 
cannot  roiloom  lH?foie  its  expiration,  nor  can  he  do  so  aAer  a 
dofanlt,  if  a  stipulation  for  forfeiture  has  l>een  made  in  the 
dcod»  If  no  torm  is  fixeti.  the  debtor  mav  redeem  whenever 
ho  is  abL\  though  uv>t  at\er  10  years  have  elapseil.  In  Sakn 
A^  »*  i\  in  former  tim«:-s,  by pv>thecs  and  pie Jiies  were  sometimes 
made  f\»r  terms  as  ll»ns»  as  15  or  even  ^  vears,  and  the  in- 
stnm'.ent  was  not  attested  bv  the  vilLiire  officers.  But  dario^ 
the  perivvl  Kyoho  ^171lM786)  the  practice  ar*>se  of  having 
itwoh  aa  attestation:  and  ai\er  K^rausei  17^^-1>01>  and 
l^mkw^  .1n>4-181>^  the  term  ordinarily  was  from  5  to 
Iv)   vwur^   onlv,      Dtuina*    Kavei    ilSlS-lS-^l     as  J   Anm 
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(1854-1860)  it  was  still  shorter  and  varied  from  8  to 
5  years.  The  customary  contents  of  a  deed  of  pledge 
are  as  follows  :  A  recital  that  the  description  of  the  plot  by 
area,  grade  uf  soil,  and  name,  agrees  with  that  contained  in 
the  laud-register ;  a  recital  that  a  specified  sum  of  money 
has  been  borrowed  for  a  specified  term  of  years  ;  a  stipulation 
that  the  property  may  be  redeemed  ou  the  expiration  of  the 
term  by  paying  the  amount  of  the  debt ;  and  a  stipulation  that 
all  taxes  and  charges  shall  be  paid  by  the  creditor  during 
the  term.  If  the  description  of  the  pieces  of  land  takes  up 
more  than  one  page,  it  is  put  on  a  separate  paper,  which  is 
also  attested  by  the  village  officer  and  is  duly  referred  to  in 
the  principal  instrument.  Where  the  requirements  as  to 
attestation  or  length  of  term  are  transgressed  or  the  de- 
scription does  not  correspond  with  the  register,  no  action  will 
be  entertained  upon  the  instrument.  Where  the  headman 
himself  is  pledgor,^  the  attestation  must  be  by  another  head- 
man or  by  the  company-chief  and  the  farmers'  representative. 
Any  provision  that,  while  the  pledgee  ^  shall  cultivate  the 
land  and  take  the  profits,  the  pledgor  shall  nevertheless  pay 
the  taxes  and  render  the  local  services  ;  or  that  the  pledgor 
who  attorns  as  tenant  ^  of  the  pledgee  shall  render  the  local 
services  ;  or  that  the  pledgor  shall  attorn  as  tenant  ^  of  half 
the  pledged  land  and  shall  pay  and  render  taxes  and  services 
upon  it ;  or,  finally,  that  an  undivided  piece  of  land  shall  be 
divided  for  the  purpose  of  pledging,  is  unlawful.  In  Mino- 
chi  Icori,  the  usual  term  is  5  years,  and  the  instrument  is 
attested  and  indorsed  by  the  village  officers.  If  a  default 
occurs,  the  debtor,  even  though  the  property  be  insufficient 
to  discharge  the  debt,  may  claim  from  the  pledgee  the  pay- 
ment of  a  sum  ealled  **  tears -money,"*  equal  to  one,  three, 


1.  Shichi-oki  {p\ii)  nushi  (master,  person).  2.  Shichi-tori  (take)- 
nushi,  3.  Jihi  (near,  nextykosaku,  4.  Namida-kiny — because  it  was 
originally  a  sum  charitably  granted  in  answer  to  the  tearful  suppli- 
cations of  the  debtor. 
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or  five  huudredths  of  the  priucipal ;  and  this  sum  the  debtor 
deposits  for  the  hencfit  either  of  his  town  ward  ^  or  of  his 
successor.^  Moreover  a  pledge  of  cultivated  land  may  be 
redeemed  at  any  time  within  10  years  after  payment  is  due. 

In  Shimotsuke  kuni,  Tsuruga  kori,  the  lougest  period 
for  hypothec  is  10  years ;  on  default,  the  ownership  is 
transferred.  Cultivated  land  in  the  neighhorbood  of  Nikko 
yields  so  little  return  that  no  one  will  take  it  as  security, 
forest-land  alone  being  taken  in  mortgage. 

In  Iwaki  kunif  Shirakawa  koHj  in  towns,  mortgaged  land 
is  never  forfeited  to  the  creditor.  If  a  default  occurs,  the 
land  is  sold  and  the  debt  paid  out  of  the  proceeds.  Hypothec 
is  the  only  form  of  security  used. 

In  Iwashiro  kuniy  Aidzu  A*on',  in  towns,  if  a  default 
occurs  in  a  hypothec,^  a  report  is  made  to  the  local  office,  and 
the  land  is  publicly  offered  for  sale  for  80  days.*  If  no 
purchaser  is  fouud,  the  land  is  sold  at  auction, ^  the  creditor 
taking  the  proceeds,  aud  handing  the  surplus,  if  auy,  to  the 
debtor.  If  no  bid  is  received,  the  land  is  transferred  to  the 
creditor.  Where  land  is  pledged,  it  can  be  redeemed  at  any 
time,  no  matter  how  long  after  the  pledge  was  made. 

In  Rikuzen  kunij  Miyagi  koriy  there  has  never  been 
any  distinction  between  **  kahiire-sJncId "  and  **  teitOj*^ 
[and  the  latter  is  the  term  in  general  use  for  a  hypothec] . 
The  debtor  and  creditor,  after  agreeing  on  the  term,  draw 
up  the  instrument;  the  debtor  seals  ;  his  relatives  and  com- 
pany, with  the  headman,  couuter-seal ;  and  it  is  then  delivered 
to  the  creditor.  In  Toda  kori,  a  pledge  of  land  (especially  of 
residence-land)  is  culled  **  private  arrangement."  ^    There  are 

1.  Machi'hin.  2.  Sozohu-hin.  3.  Kahiire  or  teito.  4.  Apparently 
at  a  stated  price,  probably  the  amount  of  the  debt.  5.  Ire  (put 
in) -/lirfa  (card) ;  the  bidder  writes  on  n  card  the  amount  of  his  bid, 
and  either  puts  it  in  a  receptacle  or  sends  it  by  messenger,  the 
highest  bid  being  usually  accepted.  But  the  process  differs  from  au 
auction  in  that  the  seller  merely  announces  a  willingness  to  sell 
and  bids  may  be  sent  in  at  any  time.  6.  Nai-shhnatsn  (private- 
arrangement).    The  force  of  the  nai  is  not  clear. 
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two  sorts,  one  is  the  "  private  arrangemeat  **  properly  so 
called,  the  other  is  **  pledge-land  private  arrangement.*' 
The  former  is  in  effect  a  sale.f  The  transaction  is  as 
follows.  A  petition  for  permission  to  sell,  sealed  hy  the 
debtor  and  creditor,  and  countersealed  by  the  relatives 
and  company  and  by  the  headman,^  is  presented  to  the  chief- 
headman,^  who  counterseals  and  forwards  it  to  the  feudal 
deputy.*  The  latter  transmits  it  to  the  district-deputy,* 
whose  sanction  ends  the  process.  In  the  '' pledged-land 
arrangement  **  the  debtor  seals  the  instrument,  obtains  the 
counterseals  of  his  relatives  and  company  and  of  the 
company-chief  and  headman ,2  and  delivers  it  to  the 
creditor.  After  a  foreclosure,  a  petition  asking  transfer 
of  the  estate  ^  is  made,  in  the  same  manner  as  above 
described. 

In  Uzen  kiini,  Okitama  korif  in  a  hypothec,  even  though 
redemptiou  is  not  made  within  the  agreed  period,  the  land 
does  not  become  forfeit  provided  the  interest  is  paid.  In 
Tagawa  kon,  an  instrument  of  hypothec  is  generally  attest" 
ed  by  the  ward  or  village  officers,  but  sometimes  by  only  the 
relatives  of  the  debtor.  But  an  instrument  of  pledge  must 
always  be  attested  by  the  ward  or  village  officials. 

In  Ugo  hunt  J  Akita  koii,  in  a  pledge,  the  debtor  delivers 
a  deed  of  perpetual  sale  ^  to  the  creditor,  and  takes  a  receipt 
in  exchange.  The  term  varies  from  8  to  10  years.  The 
transfer  is  recorded  in  the  land-register  ^  and  the  name 
of  the  owner  is  changed.  If  a  default  occurs,  the  land 
is  forfeit. 


1.  It  seems  to  be  a  transaction  accompanying  the  abandonment 
of  one's  own  family  name  (luii-tsubttrey  private-extinction)  and  adop- 
tion  into  another  family,  in  order  to  keep  the  latter  from  dying  ont, 
as  described  in  the  chapter  on  ••  Domicile'*  in  Part  VII.  2.  Kimoiri, 
3.  Okimoiri.  4.  Daihcan.  5.  Qundai,  6.  Takawake-negai,  For 
some  further  notes  on  mortgage  and  tenancy  in  Rikozen  kunh  see 
Appendix.    7.  Yeitai-uriwatashi.    8.  Goyo  (official) -c/io. 


iJL  r««Jttj  ttr*r  m  iht  foriu  «f  hrpo&ubcJ^      In  mota  nHitjnwwB 
Ui>t    inXt-dAfh^^    ia-t  depoKftibd   -vilh  lite  crtiditcir,  sod  sb 

H.v%.Vii.iJZ.VJJO.     In  l^iiluk6ik  irtrjtf.  Oiofa  t-Ti,  Hie 

fcuixdrv    *:}iZT'^*i>: '.  but   T^iiert;   tLtre  is   no   £3:t*d  ttsniL, 

lij  K*:hr/^u  hum,  X^suha  hjH,  in  villageF,  m  pktd^  i« 
«*llt>d  ^'ory/isi^  artkk*'j*  Jtnd  lh«r  pl€jdge>e  pars  the  taxes 3 
und  isufj-dry  <rhar^^»,*  In  Ibe  b^-potbec,  Lmd  is  mcKfy 
h\3}/}^:U'A  U)  a  M«iu/*  In  t/^wng,  in  a  pledge  of  reahy,  the 
}j/>u>>(;  an<i  a/ijoinifjg  laud  is  all  given  over  x*j  the  pledgee, 
w^Mi  r*ffid*irH  ilifi  vuTiOtiH  Kervic^^.*  The  deed  u snail j  pro- 
vide* Uiat  if  the  hou«e  is  burnt  bv  calamitv  of  Heaven/  the 
ground  aloue  lieed  )>e  ret^tored.  In  Tsoraga  Ayyri,  wluii  is 
calk?d  '4iyf>otbec"  i»  tbe  creation  of  a  lien  ^  on  coltivaled, 
forest*  or  renideuce  land  for  a  limited  period ;  and  if  a 
default  itc^MTHt  the  debtor  nellH  tbe  laud  mortgaged  mnd 
then  payH  bin  debtn.  A  pledge,  in  the  usnal  sense,  is 
nnkuown. 

In  Kaga  kunt,  Ishikawa  Icfjii,  the  ^hypothec  ®  of  land  u 
forbidden  by  a  law  of  the  fief;  so  that  people  usually 
mortgage  by  means  of  a  sale  with  agreement  for  re-porchaee 
within  an  agreed  period. 

In  Kcliu  kuni,  Imizu  kon\  both  pledge  and  hypothee 
of  land  are  forbidden  by  a  law  of  the  fief.  However,  a 
hypothec  of  buildings  is  often  privately  made,  the  debtor 
giving  the  creditor  an  instrument  couutersealed  by  a  witness, 
and  keeping  poHHession  of  the  property.     The  creditor  cannot 

1.  Teito,  kakiire.  2.  Hon-mottu, — probably  an  abbreviation  of  ihoit- 
mottu  kayfihif  or  conditional  Bale,  described  iu  the  chapter  on  "  Sales" 
and  Hubiitantially  a  pledge.  8.  Koto.  4.  Sfiohi,  5.  Teito.  6.  Yakit» 
7.  Ten-tai»    8.  Kakiire-thichi, 
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on  default  take  possession  of  the  property,  but  has  a  right  to 
Lave  it  sold  to  pay  the  debt. 

In  Echigo  Aimi,  Eambara  korit  in  towns,  when  a  hypo- 
thec^ is  made,  the  instrument  is  conntcrsealed  by  the 
debtor's  company  and  transmitted  with  a  petition  to  the 
ward-representative.  2  The  latter  searches  the  register  to 
see  whether  a  prior  mortgage  exists,  enters  in  the  register 
of  tlie  ward -assembly  the  debtor's  name,  the  amount 
borrowed,  the  term  and  the  interest,  certifies  by  inscription 
the  genuineness  of  the  instrument,  and  hands  it  to  the 
elder,  who  examines,  indorses,  and  seals  it.  In  villages,  the 
borrow^er  and  lender  consult  and  agree  as  to  terms,  and 
the  former  then  petitions  the  headman  to  permit  the  contract. 
If  permitted,  tlie  debtor  executes  the  instrument  and  delivers 
it  to  the  creditor.  The  term  caunot  exceed  10  years,  and 
during  that  time  the  creditor  is  entered  in  the  land  register 
as  o\vner.  In  case  of  default  the  land  becomes  forfeit,  and 
an  instrument  of  forfeiture  is  delivered  to  the  creditor  by 
the  debtor,  the  former  thus  obtaining  complete  and  perfect 
ownership  of  the  land.  In  Uwonuma  Jcori,  there  are  two 
kinds  of  pledge,  one,  a  pledge  properly  so  called,  lasting 
usually  for  5,  7  or  10  years,  and  the  other  in  substance  a 
sale.  The  form  of  the  instrumeut  is  iu  both  the  same  ;  but 
in  the  latter  the  term  is  one  year  only,  and  if  a  default 
occurs,  the  land  is  forfeited  to  the  creditor.  In  Koshi  kori, 
a  pledge,  whether  of  cultivated  land  or  of  residence  land, 
is  in  form  a  sale,  the  instrument  being  known  as  a  **  deed  of 
offering. "3  The  buyer  gives  the  seller  a  document  agreeing 
to  return  the  land  at  the  expiration  of  an  agreed  period  on 
payment  of  the  original  sum.  The  only  requisite  for 
hypothecs  is  the  attestation  of  the  instrument  by  the  local 
officials.  In  Kubiki  Aori,  the  custom  is  for  the  debtor  to 
give  the  creditor  au  instrument  of  sale,*   and  the  counter- 


1.  Kakiire-shichi,    2.  Machi-dai,      3.  Sathiaije-ihotho.      4.  Bai- 
Jtenthosho* 
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seals  of  the  company  and  the  headman  are  wanting,  the  parties 
alone  scaling  the  instrument.  In  Karilia  kori,  a  h}'pothee 
requires  the  attestation  of  the  local  officials,  in  villages  as 
well  as  in  towns.  There  are  two  methods  of  pledge ;  in 
one,  the  creditor  pays  the  taxes  and  services ;  in  the  other 
the  debtor.  The  parties  choose  the  method  they  prefer ; 
but  the  former  is  usually  a  sale  to  all  intents  and  purposes. 

In  Sado  liU)u\  Zota  Aor/,  the  borrowing  of  money  by 
giving  security  in  the  shape  of  a  lien^  is  called  "  pledge," 
althougli  the  transaction  is  in  fact  only  a  hypothec.^  The 
taxes  during  the  term  may  bo  paid  or  not  by  the  creditor, 
according  as  agreed  ;  but  in  the  former  case  the  transaction 
is  in  cfl'ect  a  sale. 

Sanixdo.  In  Tango  kiini,  Yosa  hon\  in  villages, 
mortgages  of  cultivated  land  are  sometimes  called  pledges* 
while  they  are  in  fact  hypothecs,  the  debtor  paying  the 
taxes  and  sundry  charges.  But  the  mortgagee,  even  when 
claiming  under  a  properly  attested  deed,  cannot  satisfy 
himself  from  the  estate  until  it  has  discharged  all  arrears 
of  taxes.  In  hypothecs  of  town  land,  a  slip^  is  attached  to 
the  entry  in  the  house-register,  and  the  details  are  entered 
in  a  separate  book  called  **  register  of  house-pledges.*'*  On 
default,  the  house  is,  according  to  the  term  of  the  agreement, 
either  transferred  to  the  creditor  or  sold. 

In  Hoki  kunit  Omi  kurif  the  debtor  sometimes  makes 
a  perpetual  sale  to  the  creditor,  receiving  in  exchange  a 
document  stipulating  to  return  the  land  on  payment  of 
principal^  and  interest^  before  the  expiration  of  the  term. 
This  is  the  true  pledge.  Other  transactions,  though  called 
pledges,  are  in  fact  hypothecs. 

Li  Idzumo  hini,  Shimane  kori,  in  towns,  no  distinction 
has  ever  been  made  in  words  between  **  pledge"  and 
"  hypothec,"  the  term  **  pledge "  serving  for  both  trans- 


1.  Teito.         2.  Kakiire,  3.  Sagefuda,         4.  lye-thichi-eho, 

6.  Gwan-ri. 
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actions.  The  debtor  delivers  to  the  creditor  the  instrument , 
countersealed  by  a  surety  and  by  the  company  and  indorsed 
by  the  chief  inspector  ^  and  the  ward-elder  ;  the  creditor  then 
delivers  the  money  or  rice  agreed  on.  No  distinction  is  made 
between  the  mortgage  of  a  building  and  of  the  ground  under 
or  around  a  building,  both  being  known  as  *'  house-and- 
lot "  ^  mortgages.  In  villages  the  parties  to  a  hypothec 
report  to  the  headman,  ^  who  enters  the  particulars  in  the 
register  of  pledges,^  and  the  instrument,  after  being  counter- 
scaled  by  the  headman  and  elder,  is  given  to  the  creditor. 
But  the  latter  does  not  take  possession  of  the  land,  and 
interest  is  paid  in  money. 

In  Iwami  kiini,  Mino  korif  all  pledges  are  counter- 
sealed  by  the  ward  or  village  officers.  The  creditor  takes 
possession  of  the  land  and  obtains  a  profit  by  cultivating  it 
himself,  so  that  no  interest  is  paid.  At  the  end  of  the  term 
the  debtor  may  redeem  by  paying  the  principal.  In  hypo- 
thecs the  ownership  remains  in  the  debtor,  so  that  the 
interest  is  to  be  paid  in  money,  and  on  redemption  both 
principal  and  interest  must  be  paid. 

Sanyodo.  In  Harima  kuni,  Shikito  kori,  the  usual 
term  for  a  pledge  is  one  year,  the  taxes  and  sundry  charges 
being  paid  by  the  pledgor,  and  the  land  being  redeemable 
on  payment  of  principal  and  interest.  But  the  original 
instrument  retains  its  validity  without  renewal  [and  gives 
a  right  of  redemption]  for  10  years  in  all,  and  if  default 
then  occurs,  the  ownership  passes  to  the  creditor.  In  Sayo 
korif  the  usual  term  is  8  years,  the  pledgor  paying  taxes 
and  having  the  privilege  of  redemption,  as  above,  for 
10  years. 

In  Bizen  kiudy  Mino  Aort',  in  towns,  instruments  of 
mortgage  must  bear  the  seal  of  the  headman  and  also  of  the 
house-pledge  officials,   who  are  publicly  elected,  by  order  of 


1.  0  (official   or  chief) -mokudai.      2.  lye-yaahiki.      3.  SJtoya. 
4.  Shichi-hikaye-cho, 
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the  mngistrate,  and  transact  all  business  relating  to  mortgages 
of  real  property. 

In  Aki  kunij  Numata  and  Aki  hori,  the  usual  term  for  a 
security,^  whether  in  villages  or  in  towns,  is  9  months.  At 
the  end  of  that  time  another  13  months  is  added.  If  the 
debtor  is  then  still  in  default,  and  the  parties  cannot  be  re- 
conciled, the  land  must  be  transferred  to  the  creditor.  This 
is  called  "  rcgistor-changing."  2  But  it  seldom  happens,  for 
the  local  officials  are  required  to  bring  about  a  private  settle- 
ment whenever  possible. 

In  Suwo  hini,  Yoshihiki  /.v>//,  a  hypothec  is  constituted 
as  follows.  The  debtor  reports  to  the  balk-master 3  (who 
keeps  the  land -register  and  the  pledge-register  ^) ;  the  latter 
the  name  and  area  of  the  land  and  the  terms  in  the 
pledge-register,  and  then,  with  the  headman,  indorses  the 
instrument.  The  debtor  retains  and  cultivates  the  land 
himself,  paying  interest  in  money.  The  land  seldom  goes  to 
the  creditor  by  forfeit;  for  the  debtor,  if  his  money  fails,  sells 
the  land  and  discharges  his  debt  with  the  proceeds,  the 
value  usually  bcmg  much  in  excess  of  the  debt.  But  if  the 
land  will  just  pay  the  debt,  it  is  forfeited  to  the  creditor,  and 
the  debtor  transfers  it  bv  a  **  deed  of  offerinj?  "^  or  **  deed 
of  grant."  G  In  Kyuka  horiy  a  mortgjige  is  usually  effected  by 
a  deposit  with  the  creditor  of  the  title-deeds,*^  with  a  so- 
called  **  annexed-document."^  This  is  called  a  **  deposit- 
pledge."  ^  The  instrument  is  not  sealed  by  the  ward  or  village 
officers.  Sometimes  a  mortgage  is  accomplished  by  the 
surrender  of  the  old  title  deeds  and  the  issue  of  fresh  ones 
indorsed  and  sealed  by  the  ward  or  village  officers.  This  is 
known  as  an  **  original  pledge  ;  "  ^^  the  process  being  similar 
to  that  used  in  sales  for  a  term  of  years. 


1.  Teito.  2.  Cho-kiri.  See  the  chapter  on  "  Sales,"  Tama- 
to  kuni.  3.  Aze-kattttira,  4.  SJiichi-trs  hikayecho.  5.  Age-jo, 
6.  Yuzuri'jo.  7.  Kenjo.  8.  Soije-ghomon,  9.  Nagekomi  (throw  iuto)- 
ghichi.    10.  Ilon-shichi.    See  note  2,  p.  102. 
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In  Nagato  huni,  Amu  hori,  when  buildings  only  are 
hypothecated,  the  instrument  does  not  bear  the  seal  of  ward 
or  village  officers. 

Nankaido.  In  Kii  him,  ^akusa  and  Imibe  koii,  when 
a  security  ^  is  given,  the  deed  is  sealed  by  the  debtor  and 
witnesses  and  attested  by  the  headman,^  khnoiri,^  and 
chief- headman,*  and  the  transaction  is  called  "  return  of 
original  price ;  "  ^  the  transaction  is  in  effect  a  sale.  In 
towns,  when  a  debtor  defaults,  the  ward  officers  call  upon 
him,  and  if  no  result  ensues,  the  town  magistrate  is  informed 
and  the  property  sold  to  pay  the  debt.  The  surplus,  if  any, 
is  given  to  the  debtor  ;  if  there  is  none,  the  creditor  suffers  so 
much  loss.  But  sometimes,  when  the  value  of  the  estate 
is  much  below  the  amount  of  the  debt,  the  land  is  trans- 
ferred directly  to  the  creditor,  being  then  called  "  forfeit- 
land." 

In  Awa  Iciinij  Miyoshi  korif  there  is  a  kind  of  pledge 
called  **  sale  for  full  5  years,"  ^  by  which  the  debtor  delivers 
the  land  to  the  creditor,  who  is  to  pay  the  taxes,  to  restore  the 
land  at  the  end  of  5  years  (but  not  before )  on  payment  Of 
the  debt,  and  to  keep  it  until  paid.  An  old  custom  permits 
redemption  at  any  time  within  several  tens  of  years.  In  a 
hypothec,  the  debtor,  when  the  contract  of  loan  has  been 
made,  signs  the  instrument,  procures  its  attestation  by  the 
village  official  whose  duty  it  is  to  examine  lands,  and 
delivers  it  to  the  creditor,  who  gives  the  money  in 
exchange. 

In  Sanuki  huiif  Kagawa  kori,  hypothecs  are  included 
in  the  term  **  pledge."  On  default,  the  property  is  for- 
feited to  the  creditor  ;  and  if  the  debtor  neither  pays  nor 
executes  a  transfer,  an  action  may  be  brought.     But  this 

^      ■  -  ■-  ■       ■■  ■■■■,^-....  I  .1  I.  -    —    -■  —  ■■■-—■  a^-i^M^ 

1.  2'eito.  2.  Shoija.  3.  See  Introduction.  4.  Ojoya.  6.  Honsen 
(original  thing) -ka  yes  hi  (return).  Though  teito  is  used,  there  seems 
to  have  been  here  a  transfer  of  possession.  See  infra,  Buzen  kunif 
and  in  the  chapter  on  sales,  Kii  kttni.  See  also  Echizen  knni,  supra. 
6.  Goka-nen-kiri-uri. 


mU/zt/i  ftxypiitutf  M  the  hhatAitoji^  and  elder  osiuDt  inter- 
y*nm  Mhd  yt'fKnrt  the  deUr/r  to  p«y.  In  Xftk^  i^jri,  in 
y\\ht/l^Mf  Vt  uaVh  ft  lien  QfM>n  enltivftted  l^nd  to  secure 
\Mfrrtmt:0\  ut^nmyf  a  rec^^d^  w  made  of  the  land's  prodoctioo 
Mid  area,  the  f property  Ijeiug  then  known  as  '*  pledged 
ihinff/'^  Thi;  UMual  iemi  is  one  year,  and  when  this 
^xpin^M,  the  rle^^l  may  be  renewed.  In  towns  the  term  is 
the  Httmtr,  and  if  inU;reHt  is  regularly  paid,  the  deed  is 
aUow<;<l  Uf  c^mtintie  withont  renewal  for  an  indefinite  time. 
Thi»  kind  of  tranMa<;tion  is  proj^erly  called  **h}'pothec."* 

In  lyo  /(unit  ^^wa  Av/r/,  in  villages,  to  borrow  by 
creating  a  lien  in  cultivated  laud,  the  debtor  pledges  the 
litht'deedH,^  and  the  instrunieut  of  debt  is  signed  by  the 
company -rhief.  On  default,  the  property  is  usually  sold. 
In  Uiwnn  (where  the  term  **  pledge  '*  includes  hypothecs) 
ilie  inMtrnmi!nt  is  attested  by  the  ward-oificialH,^  and  in  case 
of  dJHpiiU),  the  latter  must  fulfill  their  duty  by  intervening 
to  Hetthj  it.  In  Onsen  knri,  in  villages,  the  pledge  of 
ouliivivted  land,  other  than  new  liind,*^  is  prohibited.  Mort- 
gages violating  this  rule  have  force  only  between  the  parties 
thoniHelvpH,  and  the  ofiicials  do  not  record  or  enforce  tbem. 
In  towuH,  wh(»n»  a  house  or  lot  is  pledged,  the  ownership  is 
ehung(«d  in  the  pKulge-n^gister  by  attaching  a  pasted  slip. 
On  drfuult,  the  complete  ownorship  is  immediately  trans- 
furrocl,     Tlu»  hyp(»thec  is  of  the  ordinary  kind. 

S.viKAtno.  In  Cbikuzen  kuni,  Sawara  and  Naka  kori^ 
tho  tu'tlinnry  distinction  exists,  in  villngos,  between  pledge 
luid  hvpothoo.     In  towns  the  hypothec  only  is  used. 

In  C'hikugo  Aiiwi,  Mii  Aon',  tho  instrument  of  pledge 
must  Ih»  sealiHl  by  tho  dobtt^r  and  tho  surety,  and  counter- 
Kt^ahHl  by  tho  insptH.*tor  ^  and  the  headman.  Tlio  creditor 
oultivatos  tho   land,    paying   taxes   and   K>oal  charges,  and 


h  NV»y*t,  i»  K^kiirt.  ^  Shkhi  motsu,  4.  Kuktire-skichL 
y  AV«>«^^rWu.  St»*  Ui«  chapter  on  "Ownership  and  Title"  (lyo 
JtMMiK  itt  IVufl  \\     0.  .VacAi*y^^*«in\      7.  Skimdem.     S.  Metmkt. 


PART   n. CONTBACT  I    CIVIL   CUSTOMS.  109 

taking  the  profits  in  lieu  of  interest.  The  term  varies,  and 
even  in  case  of  defanlt,  it  is  customary  to  restore  the  land 
upon  payment  nt  any  time  within  10  years  after  the 
expiration  of  the  term.  But  this  time  is  by  previous 
agreement  sometimes  extended  to  15  or  20  yenrs.  The  rules 
for  sealing  the  iustrument  of  hypothec  are  similar. 

In  Bazen  kitnij  Kiku  hon,  a  pledge  is  called  ''  return  of 
the  original  article,"  ^  and  is  in  the  form  of  a  sale  of  the 
property  with  agreement  to  return  on  pa3rment  of  the  prin- 
cipal. The  term  may  be  limited  or  unlimited.  Hypothec  is 
known  as  **  security  ;"2  cither  a  deed  is  given  containing  a 
description  of  the  land,  or  the  title-deeds  3  are  deposited 
with  the  creditor.  In  Shimoge  kon,  in  towns,  when  a 
pledgor  is  in  default  and  the  creditor  begins  an  action,  a 
''first  closing/'^  and  then  if  payment  is  not  made,  a 
**  second  closing,*'  ^  is  ordered  by  the  feudal  official,  and 
then  the  property  is  transferred.  In  Usa  koriy  pledges  are 
all  made  in  the  form  of  sales  for  a  term  of  years.^  The 
hypothec^  is  of  the  ordinary  kind. 

In  Bugo  hini,  Oita  koriy  pledges  are  made  under  the 
name  of  "sales  for  a  term  of  years,"  the  term  ** pledge** 
not  being  used.  The  hypothec  is  of  the  ordinary  kind.  To 
prevent  double  hypothecation  an  entry  is  made  in  the  land 
register. 

In  Hizen  kuni,  Sonoki  korij  hypothec  is  knowTi  as 
**  pledge."  Pledge  is  know^n  as  **  sale  for  a  term  of  years." 


1.  Jlonmono-hayenhi.  2.  Hikiate.  3.  Ko  {o\d)-shom(»i  (deed). 
4.  Ge  (lowest)-^it  (part?) ;  jti  (highest) -bu.  The  explanation  is  that 
the  doors  of  the  shops  were  (probably)  in  two  parts,  an  upper 
and  a  lower,  opening  and  closing  independently,  and  that  the  gebii 
signifies  the  preliminary  closing  of  the  lower  half,  the  John  the  final 
closing  of  the  shop  and  cessation  of  business.  The  first  closing  was 
apparently  provisional,  and  was  intended  to  hasten  the  debtor's  ac- 
tion, and  if  the  n.oney  was  speedily  raised  the  process  would  go  no 
further.  Compare  the  chapter  on  "Bankruptcy,"  Echigo  kuni. 
6.  Nenki-urirvaUishi,     C.  Kakiire^  teito. 
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la  Sftga  kori^  the  iernx  is  not  pralonged  unless  the 
of  the  credii4jr  is  seeured  and  *  new  instroment  nuide 

In  Higo  kuni,  Aso  kon^  *  pledge  is  ordinarfly  for  a 
tenn  of  8  years,  the  pledgor  not  being  entitled  to  possessian 
again  nntil   the  expiration  of  the  term.     There   is  also  a 
**  receiving- pledge/ '1  in  which  no  term  is  fixed,  and  the  deblor 
may   at   any  time  resume  possession  on   payment  of  the 
principal.     In  the  so-called  **  temporary- pledge  "  ^  i  which  is 
really  a  hypothec),  the  creditor  takes  interest  on  the  debt 
instead  of  cultivating  the  land,  and  the  debtor  retains  pos- 
session.    Perpetual   sales   of  land  to   persons  outside   the 
seller's   village   are   forbidden  ;   so  that  in  such  cases  the 
transaction  of  pledge  is  much  resorted  to  for  the  purpose. 
In    Takuma    korif    the  seal  of  ward  or  village  officers  is 
not  required  for  an  instrument  of  pledge  ;  but  the  company 
of  the  debtor  seal  as  witnesses.     The  pledgor  and  pledgee  go 
to  the   ward   or   viflngc  office  and  procure  the  change   of 
the   owner's  name  in   the  land-registry.      In   Akita  A-on, 
pledges  are  of  two  kinds,  the  names  being  "  term-pledge  ** ' 
and    **  receiving-pledge.* '1      In   the    former,    the   term    of 
years  is  agreed  on,    the  money  is   advanced,  and  stipula- 
tions arc  made    that  the  debtor  shall   not  take   back    the 
land  duriug  the  term,  nor  after  its  expiration  without  first 
discharging  the  debt,  and  that  the  creditor  shall  at  any  time 
after  the  term   restore  the  land  on  payment  of  the  debt. 
Each  party  executes  an  instrument  and  both  are  counter- 
sealed    by  the    headman    and    attested    with    divided -seal 
by    the    chief- headman.      This     is    the     proper    method ; 
but   when    the  land   is  of   small   value,  these   proceedings 
are   taken   only   as   to   the   instrument    coming    from  the 


1.  Ukeyosei  (receive  into,  collect) -*/tic/ii,  juki-shichi.  The 
Chinese  characters  are  the  same,  the  former  pronunciation  being 
probably  the  usaal  one.  The  idea  may  be  that  of  collecting  or 
getting  back  on  demand  and  payment.  2.  Toza-thichi.  3.  Nenki' 
thichi. 
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debtor.  In  the  "  receiving-pledge  **  the  term  is  not  fixed. 
Debtor  and  creditor  each  execute  an  instroment,  the 
provision  being  that  the  land  shall  be  returned  on  repay- 
ment of  the  debt.  In  all  kinds  of  pledge,  redemption  must 
occur  between  the  11th  and  Sd  months  inclusive.^  It  is  a 
regular  stipulation  in  instruments  of  hypothec  that  the  debtor 
shall  make  no  objection  if  on  default  at  the  end  of  the  term 
the  creditor  assumes  possession  of  the  property.  The  in- 
*  strument  is  sealed  by  both  parties  and  countersealed  by  the 
headman.  But  in  some  localities  the  latter  formality  is 
omitted. 

lu  Hyuga  kuni,  Miyazaki  and  Koyu  kon,  hypothec  is 
the  only  form  of  mortgage,  pledge  being  unknown.  In 
Usuki  kori,  in  villages,  where  the  pledge  is  for  a  term  of 
years  (usually  10  years),  the  pledgee  takes  possession,  pays 
taxes  and  charges,  and  takes  the  profits  by  way  of  interest. 
Redemption  cannot  take  place  till  the  end  of  the  term. 
Where  the  need  of  money  is  pressing,  the  security  is 
usually  a  hypothec,  interest  and  principal  being  paid 
together  at  the  end  of  the  term.  In  towns,  hypothec  alone 
is  used. 

In  Satsuma  Imni,  Kagoshima  kori,  the  seal  of  the 
village  or  ward  officers  is  required  for  a  hypothec.  In  towns 
this  seal  is  usually  placed  upon  a  separate  document,  in 
which  the  debtor's  company  state  that  they  will  make 
no  objection,  even  if,  according  to  stipulation,  the  land  is 
delivered  to  the  creditor  on  default  at  the  end  6f  the  term. 
This  document  is  given  to  the  creditor. 

In  Iki  kiuiij  Ishida  korlf  pledge  goes  by  the  name  of 
**  sale  for  a  term  of  years,'*  2  the  estate  being  given  to  the 
creditor  during  the  term.  Hypothec  is  known  as  **lien,'*  * 
the  debtor  giving  the  creditor  an  instrument  describing  the 
property. 


1.  Ill  order  that  an  unjust  advantage  might  not  be  reaped  from 
crops  planted  in  spriil^.     2.  Senfjen-un,    3.  Teito. 
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In  Tsushima  kunif  Shimoagata  koHf  the  hypothec  is 
of  the  ordinary  kind.  In  pledges,  the  creditor  cultivates  the 
land  during  the  term,  but  the  o^vner  pays  the  taxes  and 
sundry  charges. 

2.— PERSONAL  PROPERTY. 

In  Settsu  hunij  Nishinari  kori,  in  order  to  make  a  valid 
lion,i  the  article  must  be  delivered  to  the  creditor.  But 
fixtures 2  (such  as  ovens,  ceiliugs,^  supports*  for  sliding- 
doors,  and  other  detachable  articles)  may  be  hypothecated 
by  record. 

In  Yiimato  hiinif  Soyegami  horif  pawnbrokers  5  nowa- 
days often  accept  certain  articles  as  security  by  a  transaction 
similar  to  hypothec,  in  which  interest  ^  is  paid. 

In  Kai  ktniij  Yatsushiro  Aor/,  no  report  to  the  headman 
is  made  in  case  of  a  pledge  of  rice,  clothes,  or  the  like.  But 
the  money-lender  notes  the  details  iii  a  book  and  gives  the 
pledgor  a  certificate  attesting  the  right  to  redeem  on  pay- 
ment.    If  a  default  occurs,  the  article  is  forfeit. 

In  Shinano  kuni,  Takai  kori,  the  usual  term  is  8  months 
or  a  year.  If  the  article  is  lost  or  destroyed  while  in  the 
custody  of  the  pledgee,  he  is  bound  to  make  compensation ; 
and  this  is  measured,  in  case  of  loss,  by  twice  the  amount  ol 
the  sum  leut,  and  in  case  of  destruction,  by  the  market  price 
of  the  article,  liut  if  the  destruction  is  by  fire  or  the  loss 
by  theft,  the  pledgee  is  not  responsible. 

In  llikuzen  kiinif  Miyagi  kori,  rice,  utensils,  clothes, 
and  other  pledged  articles  are  deposited  with  the  pawn- 
broker, who  gives  the  debtor  a  certificate  containing  a 
description  of  the  articles  and  the  amount  of  the  debt.  The 
term  is    usually   8    months.     A  pledge  of  the  i)erson  to  the 


1.  Ti'ito.  2.  Kufji  {nail) -tfi like  (affix) -mojzo  (thing).  3.  Tliese  are 
often  made  of  boards  laid  without  nails  upon  rafters.  4.  Shikiij 
kamui  (wooden  beams).     5.  Shichiya.     0.  Nirhi-lu. 


PART   II. CONTRACT  I    CIVIL   CUSTOMS.  118 

Bervice  of  another  ^  was  also  known  in  former  times.  The 
parents  of  the  child  reported  to  the  headman,  executed  an 
instrument  of  deht,  received  the  loan  and  dehvered  the  child 
to  the  lender  for  a  term  of  5  or  10  years,  the  child  heing 
registered  in  the  family  of  the  creditor.  This  transaction 
was  the  only  exception  to  the  role  forbidding  removal  from 
a  village  to  a  town.  But  the  custom  has  gradually  dis- 
appeared since  the  period  Kwansei  (1789-1801). 

In  Echii  kuniy  Imizu  kon^  if  a  default  occurs,  the 
article  is  forfeit  and  the  pledgee  may  sell  it  or  keep  it  as 
his  own.  In  Nei  kon^  none  but  pawnbrokers  may  lend 
money  on  security.  If  the  article  pledged  is  lost  or 
destroyed  by  flood,  fire,  theft  or  other  unforeseen  event,  the 
pledgee  is  not  liable  to  make  compensation,  nor  the  debtor 
to  pay  the  debt. 

In  Echigo  kunij  Kubiki  kori,  no  instrument  is  required 
for  the  validity  of  a  pledge,  If  the  pledge  was  effected  by 
the  agency  of  another,  he  is  regarded  as  a  witness.  In  the 
town  of  Niigata  any  one  may  lend  on  pledge.  The  regular 
term  is  8  years  ;  but  practically  redemption  may  be  made  at 
any  time  by  paying  principal  and  interest. 

In  Idzumo  kuni,  Nogi  htri,  the  term  is  usually  6 
months.  On  its  expiration  the  creditor  notifies  the  debtor 
to  redeem ;  if  he  fails  to  redeem,  the  creditor  may  dispose  of 
it  as  he  thinks  best. 

In  Suwo  kiinif  Yoshihiki  kon,  a  pledge  of  rice  may 
be  made  by  delivering  the  rice  to  the  lender  and  receiving 
the  loan  and  a  written  receipt,  or  by  depositing  it  in 
the  public  storehouse  aud  giving  the  creditor  an  instrument 
of  debt  endorsed  by  the  headman  in  charge  of  the  store- 
house. A  term  must  always  be  fixed  beforehand.  For 
articles  other  than  rice  the  creditor  merely  gives  the  debtor 
a  certificate,  in  which  it  is  stated  that  the  pledgee  undertakes 
no   responsibility   for   damage   by   fire   or   by  rats.      The 


1.  Shichi mono-hokn. 
8 


4 
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ordiimiy  term  is  6  mouths.  In  K3mka  kori,  the  lending  of 
money  on  pledge  of  riee  or  other  articles  is  known  as 
*'  raining  ready  money. **i  Where  the  article  is  one  having 
A  market  price  and  the  latter  falls  below  the  value  named 
in  the  agreement,  the  borrower  must  make  a  part  payment 
[or  the  article  will  be  sold  forthwith] .  Interest  on  metal 
articles  is  usually  2  per  cent,  on  others  1^  per  cent  per 
month.  The  same  form  of  instrument  is  used  in  all  cases. 
If  principal  and  interest  be  not  paid  at  the  eod  of  the  term, 
the  thing  pledged  becomes  the  property  of  the  creditor. 

In  Chikugo  kuni,  Ikuba  kori,  the  term  varies  from  6 
to  12  months  ;  but  practically  the  debtor  can  redeem  as 
long  as  the  article  is  in  the  crcditor*s  possession. 


1.  Oe/t-(pre8ent)-Acm  (money)-trg  (put  in).  The  idea  seems  to  be 
that  of  putting  tbe  articles  in  pledge,  and  getting  money  in  exchange. 
Perhaps  the  thichi  of  shichi-ire  originally  belonged  in  the  phrase. 


(  115  ) 
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PRESCRIPTION.^ 

Usually,  when  a  civil  action  arises  in  any  province, 
^ome  popular  headman  (^d  elder  in  the  district  are  chosen 
as  go-betweens,  to  talk  over  the  pai'ties  to  an  amicable  under- 
standing, and  thus  no  judgment  comes  to  pass  as  to  the 
right  or  wrong  of  the  matter.  The  result  is  that  the  question 
of  prescription  rarely  arises,  even  in  case  of  unsecured  loans. 
But  there  are  some  special  customs  to  be  noted. 

KiNAi.  In  Settsu  kimiy  Yabe  koriy  when  a  dispute  arises 
as  to  a  contract  of  loan  or  of  deposit  and  an  action  is 
brought,  the  feudal  officials  do  not  take  cogniznnce  2  of  it  if 
10  years  have  elapsed  since  the  execution  of  the  instrument 
sued  on. 

ToKAiDO.  In  Iga  Imni,  Abe  korij  it  is  the  general  custom, 
when  a  money  lonu^  is  in  arrear  for  more  thnn  20  years,  that 
the  instrument  is  destroyed  and  the  account  struck  out  of 
the  books. 

In  Surnga  knni,  Shida  and  Mashizn  koH,  in  the  case  of 
a  commercinl  house,  when  a  money  loan  *  or  a  credit^  hns 
been  in  arrear  for  more  than  20  years,  or  on  account  of  the 
death  or  absconding  of  the  debtor  cannot  be  collected,  it  often 


1.  Kiman  (end  of  tei*m)  tohtmen  (acquire- freedom).  2.  Tori- 
/tyern.  3.  Kaxhi-kin.  4.  Kashi  (lend)-r?<wfti  (put  out)-fc/«,  5.  Uri 
{sG\\)-kal<e  (credit) -fc//<. 
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\.%\f\f*ittM  tliat  tli^  (iiurtii  are  eatered  in  the  so-calkii   '*  eft^iu* 
t)  Ux/k/'  1   soid  the  ekiia  stnurk  oat  of  the  prmeip>^  hook.^ 

Ill  Hi^AUii  ktmif  Ashigani  ^^<>ri,  there  is  no  prescrrptioii 
of  tsi/fuey-lfjutsn/'  There  in  a  sort  of  prescription  in  case  o€ 
itMrtxuumi$i  f/rovirling  fur  the  redemption  of  mortgaged  land ; 
(or  evtfTi  though  there  in  an  express  stipolation  for  mn 
imliuiiU;^!  Ufrtiif  the  feudal  official  doefi  not  take  coguizaoce 
aftirr  the  lujme  of  20  yearn. 

In  KadzuMa  ktinif  Moda  korif  prescription  usually  occurs 
if  a  Htitii  Itmudil  or  received  on  deposit  is  in  arrear  for  more 
tlifiti  10  years. 

lioKViUiKViH),  lu  Wakusa  kuni,  Ouifu  kori,  it  is  the 
gofujrul  cuMtom,  when  a  sum  loaned  or  given  on  deposit  has 
h('i;u  ill  arreiir  for  10  yoars  or  so,  that  the  creditor  abandons 
hJH  claim. 

lu  Echi/on  kunif  Asuha  kon^  the  feudal  official  takes 
coj^uiziiuce  only  of  pledges  or  hypothecs  of  realty  evidenced 
by  oillcial  uttesttitioU)  and  not  of  ordinary  private  loans  ;  so 
tluii  pr(«Hcri|)tiou  is  not  known,  [since  the  former  are  perpet- 
ually uufurcoublu  and  the  latter  not  at  all] . 

Hanindo.  In  Ilarima  kum\  Shikito  Aon*,  the  law  is 
that  when  an  action  in  brought  for  a  loan,  for  money  given 
un  (lopoHit,  or  tho  like,  and  120  months  have  passed  since 
the  time  for  [)iiynu'nt  nuniotl  in  tho  instrument,  the  feudal 
otiicial  does  not  take  cognizance  of  it. 

In  Higo  kunit  Mitsuki  Aort,  there  is  an  old  law  that, 
w  lu»n  un  action  is  brought  on  a  loan  which  has  been  overdue 
ti»r  10  yours,  tho  feudal  official  shall  not  take  cognizance. 

Nank.\iih>.  lu  Sunuki  knni^  Nuka  Aon,  the  feudal 
otlirial  tli>os  not  take  cogniz;uico  of  actions  on  contracts,  such 
as  loans,  uionoy  rocoivod  on  deposit,  and  the  like,  after  10 
yoarN  from  tho  limo  fixod  for  payment  in  tho  instrument. 

I.  .V.<H  (t»M\  tlun\^and>-»»«M  |voarsVt*At).  Hut  there  is  a  heavy 
|vnv;  known  as  *'  wuhn«'<i«/<iimi,"  aud  the  niune  probably  arises 
iui'u!\   tivm  the   use  of  this  pij^er  as  the  material  (or  the  book. 


PART   n. CONTRACT  :    CIVIL   CUSTOMS.  117 

Saikaido.  In  Buzen  kunif  Shimoge  kon,  notwith- 
standing demands  for  payment  that  may  have  been  made  by 
the  creditor,  the  feadnl  official  does  not  take  cognizance  of 
any  action  brought  after  10  years  from  the  time  of  pa3rment 
named  in  the  instrument. 

In  Bugo  kuniy  Hayami  kori,  the  feudal  official  does  not 
take  cognizance  of  an  action  brought  to  recover  a  loan  or 
money  received  on  deposit  after  20  years  from  the  time  of 
payment  named  in  the  instrument. 

In  Hizen  kuni,  Takaku  korif  it  is  an  old  law  that  the 
feudal  official  shall  not  take  cognizance  of  an  action  upon  a 
contract  brought  more  than  10  years  after  the  time  of  pay- 
ment fixed  in  the  instrument. 


(  118  ) 


CHAPTER  VIII. 


BANKRUPTCY.! 

As  a  rule,  when  a  person's  debts  2  nccumulate,^  and 
his  property  does  not  suffice  to  pay,  his  relations  and 
company  act  for  him,*  and  after  coming  to  agreement  ^ 
with  all  his  creditors, 6  fulfill  his  obligations  by  distributing 
among  them  the  money  [resulting  from  a  sale  of  his  effects] , 
If  any  one  of  the  creditors  is  dissatisfied  and  declines  to 
accept  the  dividend,*^  the  local  authorities  ^  take  the  sum  in 
trust.  This  mode  of  bankruptcy  is  called  "bankruptcy  by 
composition."  ^  When  the  act  of  insolvency  consists  in  the 
non-payment  of  taxes,  the  local  authorities  supervise  ^^  the 
matter  and  take  out  first  the  amount  of  taxes  due.  Tliis  is 
called  "bankruptcy  aftecting  the  feudal  office."  ^^  Most 
bankrupts  remove  to  another  region  to  obtain  emplo3anent ; 
and  even  where  they  remain  at  the  place  of  their  bank- 
ruptcy, they  have  lost  their  property  and  therefore  cannot 
continue  on  an  equal  footing  in  social  intercourse.  Such  is 
a  general  outline  of  the  customs.  Special  variations  are  as^ 
follows. 


1.  Iloki  (abandonment).  More  common  terms  are  shimlai-kagiri 
(property-all),  hamn  (break,  destroy-property)  hiuman  (disperse-pro- 
perty).  In  shindai-kagiri  the  idea  is  that  the  debtor  gives  up  to  hia 
creditors  **  all  his  property."  The  term  *♦  insolvent "  is  here  used  to 
signify  the  state  of  being  unable  to  pay  ;  "  bankrupt,"  to  mean  one 
who  has  been  adjudged  insolvent.  2.  Fusai.  S,  Kaxami.  4,  Shfuen. 
5.  Kijogi,  0.  Saishu.  7.  Ilaito-in,  8.  Yakiiba.  9.  Kiogijo  no  ftwn- 
san.     10.  Tachiai.     11.  Kican  ni  tainuru  btinsan. 
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KiNAi.  In  Yamnshiro  kimif  Otagi  and  Kazano  kon^ 
the  lociil  authorities,  when  a  man  becomes  insolvent,  make 
an  inventory  of  his  property,  appoint  a  commissioner  ^ 
from  among  his  relatives,  call  the  creditors  together,  cause 
the  property  to  be  sold,  distribute  the  proceeds,  and  thus 
discharge  the  obligations  of  the  insolvent.  In  rurnl  districts 
bankruptcy  proceedings  take  place  only  in  case  of  non- 
payment of  taxes,  not  in  case  of  non-payment  of  ordinary 
debts.2 

In  Settsu  kiini,  Yatsushiro  kon,  in  the  case  of  forced 
bankruptcy ,3  the  local  authorities  supervise  the  proceedings, 
selling  the  property  and  distributing  the  proceeds  among 
the  creditors.  Custom  requires  that  those  who  have  been 
subjected  to  this  procedure  shall  cease  to  wear  the  outer 
coat  4  nnd  to  use  their  hereditary  family  names,^  and  their 
rights  as  members  of  the  village  are  greatly  curtailed.  In 
the  case  of  bankruptcy  by  amicable  private  composition,^  the 
creditors  give  their  sanction,  and  there  is  therefore  no 
special  curtailment  of  rights.  In  either  case  there  is  no 
further  call  "^  upon  the  debtor  by  his  creditors  for  payment^ 
even  if  he  succeeds  in  gathering  property  again. 

ToKAiDO.  In  Iga  Imni,  Abe  koHj  when  the  act  of  insol- 
vency consists  in  the  non-payment  of  a  claim  of  the  feudal 
office,  and  the  proceeds  of  the  sale  of  his  property  are  in- 
sufficient, his  relatives,  his  company,  and  the  people  of  the 
village,  are  liable  for  the  deficit,  in  the  order  named.  By 
old  custom  a  bankrupt  is  forbidden  to  use  a  rain -hat  or  clogs 
even  in  rainy  weather. 


1.  Sewa-nin  (a  general  word  for  manager,  committee-man,  or 
commissioner).  2.  Sotai-taishaku  (debts  contracted  face  to  face,  i.  e. 
without  official  attestation).  But  here  the  term  seems  to  cover  all 
ordiuary  claims  in  favor  of  private  parties.  3.  Kosai  (judicial  decision) 
biuisan  (i.  e.  involuntary  bankruptcy,  resulting  from  an  appeal  to  the 
authorities  by  the  creditors).  4.  Haori.  5.  Ruidai  no  kamei.  6.  Sotai 
(face  to  tAce)  jukudan  (amicable  agreement).     7.  Saisoku, 
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In  Irc  kimi,  Ano  kon,  where  the  act  of  insolvency  con- 
sists in  the  non-payment  of  a  claim  of  the  feudal  office,^  the 
village    authorities    supervise    the    proceedings,    have     the 
property  sold,  take  out  the  amount  of  the  lord's  claim,  and 
distribute  the  surplus,   if  any,  to  the  other  creditors.      In 
case  of  an  ordinary  debt,^  the  relatives  and  the  company  of 
the  debtor  take  entire  charge  of  the  proceedings  and  the  vil- 
lage   authorities    do    not   interfere   at   all.     Generally,    the 
creditors  who  receive  a  dividend  ^  are  deemed  to  have  re- 
linquished  their   rights    and   do  not  make  any  subsequent 
demand   upon  the   debtor  for  any  unpaid  portion  of  their 
debts.     When  a  man  owes  so  much  to  the  feudal  office  that 
he  is  not  able  to  pay  it  all,  and  in  consequence  his  fellow- 
villagers  are  obliged  to  fulfill  ^  his  obligation,  he  is  called  a 
"  sold-out  man,"  ^and  the  villagers,  first  reporting  the  mat- 
ter to  the  authorities,  build  him  a  separate  cottage,  without 
any   floor,  in  a  corner  of  the   village,    and  make  him  do 
laboring  services  for  the  village,  not  allowing  him  to  culti- 
vate  [land  for  his  own  benefit] .     In  his  temple-register  ^ 
also  he  is  termed   *'  sold-out,**  and  he  is  not  accorded  the 
ordinary   treatment   of  a   farmer.      But  if  he   afterwards 
acquires  means  again  and  pays  his   debts   in  full,  or  if  they 
are  paid  by  his  children  or  other  descendants,  then  the  term 
**  sold-out  **  is  erased,  and  he  resumes  his  rights  and  his 
position  among  his  fellow  villagers.     In  a  to\m,  the  relatives 
of  a  bankrupt  of  this  sort  take  charge  of  him,  imd  he  loses 
his  independent  domicile.^     They  provide  a  suitable  liveli- 
hooil    for    him,   and  no    special   curtjiilment   of  his   rights 
takes  place. 

1.  KiHtkaku,  2.  Shhhaku  (private  debt).  3.  Bumpai-kim 
4.  BfHsho.  5.  Ko-kyaktt-mn  (io-JtyalrM,— probably,  proceeds  of  a 
public  8«le,  hcDce  one  who  has  been  sold  out).  6.  ShumoMcfio.  See 
Simmons*  *'  Notes;  on  Land  Tenure"  for  the  status  of  a  fanner. 
7.  /^  (appendant) -«rH  (domicile),  i.  e.  his  domicile  is  considered  as 
merged  in  or  attached  to  that  of  his  relatives :  his  independence 
s  lost. 
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In  Owari  knni,  Aichi  kori,  when  a  person  becomes 
insolvent,  his  relatives  and  company  take  charge  of  the 
matter,  ascertain  his  property,  procure  the  assent  under  seal 
of  all  his  creditors,  sell  all  his  property,  except  that  covered 
by  mortgages  1  evidenced  by  an  officially  sealed  instrument, 
and  distribute  the  proceeds.  Those  who  receive  a  dividend  3 
relinquish  all  right  to  the  unpaid  claims  and  do  not  again 
call  upon  the  debtor  for  payment.  In  villages,  the  bank- 
rupt's relatives  and  company  enable  him  to  earn  a  livelihood 
as  a  farmer,  by  giving  him  a  mattock  and  a  poor  cottage 
scarcely  sufficient  to  protect  him  from  rain.  If  he  has  no 
relatives,  the  villagers  give  him  these,  and  also  leud^  him  a 
piece  of  cultivable  land.  In  towns,  there  are  usually  some 
creditors  who  do  not  accept  the  dividend  but  wait  until  the 
debtor  again  acquires  means  to  pay,  but  in  villages  all 
creditors  are  obliged,  by  custom,  to  accept  the  dividend 
offered.  The  bankrupt  himself  and  his  descendants  for 
three  generations  cannot  be  elected  to  any  village  office 
whose  holder  is  regarded  as  having  authority  over  other 
persons.^ 

In  Mikawa  hum,  Atsumi  kony  when  a  person  becomes 
insolvent,  his  company  report  it  to  the  local  authorities. 
These  supervise  the  proceedings,  seaP  all  the  debtor's 
property,  sell  it  by  ordinary  auction  ^  or  by  secret-ticket 
auction ,7  and  distribute  the  proceeds  among  the  creditors. 
In  the  case  of  mortgaged  ^  property,  if  the  mortgage  is 
evidenced  by  the  seal  ®  of  the  headman, lo  the  secured  creditor 
of  course  has  a  right  of  preference  n  in  tiie  distribution  of 
the  proceeds.  If  a  creditor  agrees  to  accept  the  dividend, 
he  takes   the  money  and   surrenders  his  instrument,    reliu- 


1.  Teito,  See  the  Chapter  on  ♦•  Hypothec  and  Pledge."  2.  Bum- 
pai'kin.  3.  Adzukeru,  4.  Hito  no  cho  (bead  of  men).  6.  Fu-in. 
6.  Seri-uri.  7.  Nyusatsu  or  irefuda.  See  the  Chapter  on  *•  Sales." 
«.  Teito.  9.  Oku-in.  10.  Shoya.  11.  Saki  (firBt)-rfon  (take)  ken 
(right). 
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qoiithing  all  further  righU.     fkjmtilmes  a  creditor   dcdme» 
IFk^  diviik'Ti/l  aiid   dte\dt»   to   wait   antil  the  debtor  again 
nei^ulreti  nushwn^  and  hiD  claim  remains  outstanding  ontil  that 
time,  Hiil/He^jU'^nt  f^yment  by  the  debtor  under  these  circmn- 
niauam  in  calU^d  '^  proK^^erity-payment/'  ^   Wlieu  a  bankropt 
htm  surrendered^  his  home'^  Uf  his  creditors,    his  friends 
(mr^t    frequently    his     relatives),    ont    of    pity    for     his 
mifffortunes,   in  many  cases  provide  for  his  support.     Thus 
it   app<;arM   that  a   bankrupt   does   not   incur   any   special 
disgnice,   and   he   may  even   be  chosen  as  one  of  the  toinm 
ofRc^jrs.     Where  a  debtor  defrauds  his  creditors  by  conceal- 
inn  *  his  property,  the  company  is  regarded  as  responsible  ; 
HO  that  it  is  always  obliged  to  investigate  and  to  prevent  this. 
Whore  insolvency  occurs  and  taxes  are  in  arrenr,  it  is  the 
custom  to  piiy  them  from  the  proceeds  ^  of  the  sale  before 
any  other  claims  are  paid.     In  Nukata  hori,  when  a  person 
becomes  insolvent,  and  wishes  to  surrender  ^    his  property, 
he  reports  the  fiw.t  to  the  local  authorities.     Then  the  head- 
man, and   the   dtjbtor's  company  supervise  the  proceedings, 
ascertain  the;  amount  of  his  property,   and  sell  it.     They 
first  take  out  of  the  [)roceeds   the  amount  of  ward-money  or 
village-money.'^      This   signifies  a  sum  of  money  lent  upon 
iuttirost  to  the  hoaduuui  of  a  tt)wn  or  village  by  the  lord  of 
the  fu^f.     It  wa-J  called  **  official  loau,"^   and  was  applied, 
in  a  town,  to  tiie  expenses  of  public  post-horses,*-^   and,  in  a 
village,  to  the  expenses  incurred  by  the  village   in  paying  ^^ 
the  taxes,  etc,  of  a  defaulting  villager.     In  more  recent  times 
the  same  phrast^  inaclti-hui  or  mura-liin  has   been  applied  to 
mon(»y  received   in   charge  ^^    by  one  village  or  town  from 


1.  Shufiifibvnkin  (risin>?in-the-world  repayment).  2.  Stmhi-dasu- 
H.  Itjf  t/aithiki,  i,  Intokn.  o.  Uai-kijaku-kin.  G.  Jloki.  7.  Machi- 
kiHt  mumkin.  8.  (iofuiiKhakn-kin,  9.  Ten-ma.  Messengers  of  the 
(oiuial  lord  were  entitUnl  to  demand  fresh  horses  from  each  shuku  or 
|K»t  town.     10.  Tatfkaije  (paying  ou   behalf  of  another).     11.  Azu- 
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another  and  circulated  in  loans.  The  amounts  due  on  secured 
claims  ^  evidenced  by  the  seal  of  the  headman  are  next 
taken  out,  and  the  surplus  is  paid  to  the  remaining 
creditors.  Those  who  accept  dividends  are  regarded  as 
having  abandoned  all  further  claims,  and  do  not  call 
upon  the  debtor  for  the  unpaid  balance  even  if  he  again 
acquires  property,  for  the  bankrupt  is  regarded  as  having 
^*  washed  "  his  estate  and  thus  extinguished  his  obligations. 
In  a  village,  bankrupts  are  despised  and  are  not  allowed  to 
sit  even  on  the  porch  2  in  the  assembly  of  the  villagers. 

In  Totomi  kunif  Sano  kon\  a  bankrupt  person  goes  into 
retirement  and  places  his  family  in  charge^  of  his  relatives. 
When  the  company  report  the  bankruptcy  to  the  local 
officials,  and  arrears  of  taxes  are  due,  the  latter  seal  up  the 
property,  and,  after  selling  it  by  secret-ticket  auction,  dis- 
tribute the  proceeds  among  the  creditors.  Priority  is  given 
to  all  holding  secured  claims  by  way  of  hypothecation  or  of 
pledge.^  But  the  homestead  is  left  untouched,  so  that  the 
family  name  may  not  be  cut  off.  Bankrupts  may  live  in 
then-  former  home,  but  they  go  out  only  by  night  or  in 
disguise  ;  ^  and  so  when  such  btrnkruptcy  is  impending  in  a 
family  of  ancient  lineage,^  it  has  long  been  the  custom  for 
the  ieudal  lord  to  come  to  its  assistance.  In  Fuchi  /lori, 
a  bankrupt  goes  into  retirement,  and  his  company  proceed  on 
his  behalf  to  the  creditors,  offer  to  surrender  his  property, 
and  request  a  released  The  creditors  then  supervise  the  sale 
of  tiie  property,  anil  distribute  the  proceeds.  After  this  the 
bankrupt  is  subject  to  no  further  demands.^  But  if  it  ap- 
pears that  the  insolvent,   some  days  before  going  into  bank- 


1.  Teito.  2.  Eiifjawa.  3.  Aznkern.  4.  Teito  no  shichiire  kakiire. 
5.  The  same  idea  underlies  also  the  form  of  punishment  known  as 
hixsohi  or  oshikome.  This  was  generally  reserved  for  Hamurai^  and 
consisted  in  an  imprisonment  in  one's  own  house ;  but  the  prisoner 
might  go  out  and  about  during  the  night  hours,  using  as  much  privacy 
as  possible.      G.  Kyi^ka.     7.  Kainben.     8.  Saisoku. 
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mptcy,!  has  lent  money  or  sold  realty,  the  creditors  do  not 
release  their  claims.  Though  all  his  property  is  subject  to 
sale,  his  company  relatives  often  manage  ^  to  buy  it  in  for 
him  and  allow  him  to  live  in  it ;  the  bankrupt,  however,  lives 
in  disgrace,  with  closed  doors,  and  goes  out  only  by  night. 
His  family  is  given  in  charge  of  his  relatives.  Even  if  a 
turn  of  fortune  comes,  he  is  never  allowed  to  fill  any  office 
involving  authority  over  others. 

In  SurugaA«?H*,  Abe  and  JJdo korij  in  towns,  the  insolvent 
reports  to  the  ward-chief,  and  the  latter,  after  an  investiga- 
tion and  a  consultation  with  the  creditors,  auctions  the 
property,  and  distributes  the  proceeds.  If  any  creditor 
refuses  to  receive  his  dividend,  the  wnrd-chief  takes  it  in 
charge  3  and  nfter  a  few  years  delivers  it  to  the  debtor,* 
[if  still  unclaimed] .  In  the  distribution,  priority  is  given  to 
claims  secured  by  hypothecation  in  wTiting  sealed  by  the 
ward-chief.  In  a  village,  the  insolvent  goes  into  retirement, 
and  the  headman,  when  the  relatives  report  to  him, 
immediately  makes  an  investigation,  and,  acting  for  the 
debtor,  sells  the  property  and  distributes  the  proceeds* 
paying  first  any  arrears  of  taxes.  But  the  farming  and 
cooking  implements  are  not  sold,  and  the  bankrupt  is  per- 
mitted to  live  in  an  outhouse  ^  awny  from  his  own  home,  and 
the  homestead  is  pledged  for  10  years.  He  is  usually  not 
permitted  to  return  to  his  home,  and  if  perchance  he  does, 
he  ranks  below  the  yeta  and  hhiiufi  Thus  the  disgrace  of 
bankruptcy  is  so  great  that  every  effort  is  made  to  avoid  it. 
In  Shita  and  Mashizu  kori,  the  whole  village  is  liable 
for  any  arrears  of  taxes  due  from  a  bankrupt.  Even  if  the 
bankrupt  acquires  means  ngain  and  returns  to  his  village,  he 
is  called  ** repayment-man,'* 7  and  until  he  repajs  this 
amount  to  the  village,  he  cannot  take  part  in  any  election  of 

1.  Lit.,  shutting  up  shop  (heiten),  2.  Lit.,  exhaust  their  strength. 
8.  Azukaru.  4.  Honnin.  5.  Lit.,  in  a  liaigoya  (ash-shed)  or  kigoya 
(wood-shed).  6.  For  some  account  of  these  outcast  classes,  see  Sim- 
mons, "  Notes,  etc."     7.  Benno-nin, 
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officers  and  is  regarded  as  haviog  inferior  rights.  So  that 
bankrupts  often  build  huts  on  waste  land  and  become  day- 
laborers. 

In  Idzu  kunij  Takata  kori^  the  bankrupt  does  not 
reliuquish  ^  his  homestead  ;  even  though  he  may  offer  to  do 
so,  his  relatives  and  company  do  not  consent. 

In  Sagami  kuni,  Kamakura  korlf  the  bankrupt's  re- 
lations and  company,  acting  on  his  behalf,  consult  with  the 
creditor,  pledge  or  sell  the  property,  and  distribute  the 
proceeds  among  the  creditors.  But  the  homestead  they 
always  preserve  and  give  him  the  use  of  it  to  assist  him  in 
acquiring  means  again.  In  a  village  all  the  different  families 
are  friendly  to  each  other,  having  many  old  ties  of  relation- 
ship, and  thus,  since  in  the  course  of  time  some  may 
become  poor  and  others  rich,  mutual  forbearance  is 
practised,  and  it  never  happens  that  a  creditor  refuses  to 
asseut  to  the  dividend  offered.  Often,  too,  the  debtor's 
company  and  relatives  manage  to  prevent  auy  loss  to  the 
creditors  by  means  of  a  subscription  2  called  **  succession- 
club."  3  lu  Ashigara  korif  the  homestead  is  reserved  for 
the  debtor.  The  object  of  this  is  to  preserve  undiminished 
the  number  of  houses  in  the  village.  As  the  debtor's 
company  and  relatives  always  consult  with  the  creditors 
on  his  behalf  and  briug  about  a  settlement,  there  has 
been  no  litigation  over  such  matters,  since  time  im- 
memorial. 

In  Musasbi  kuni,  Toyoshima  kori,  when  a  man  is  in 
arrears  *  with  his  debts,  and  the  creditor  brings  an  action  ^ 
in  the  office  of  the  town  magistrate,  and  on  account  of  the 
debtor's  flight  or  hopeless  insolvency  no  means  of  payment 
appear,  one  of  his  relatives  is  advised  to  come  to  his 
assistance   and   pay.^    The  ward  officer  then  procures   the 


1.  r<'-(hand)  [/««««« -(separate).  2.  Kyokin.  d.Sozoku  (succession 
to  property) -/iO  (lottery  club).  4.  Todokoni.  6.  Shusso,  6.  Lit.,  give 
assistance-money   (jo-kin). 
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dismissal  of  the  action.  This  is  what  occurs  in  most  cases  ; 
but  if  no  assistance  is  given,  the  creditors  either  cunsent  to 
the  bankruptcy  and  accept  the  dividend,  or  wait  and  proceed 
against  the  debtor  when  he  acquires  property  again.  The 
preceding  statements  apply  to  the  common  people.  Bat 
where  judgment  is  given  against  one  of  the  gentry,i  the 
case  is  often  transferred  to  the  Chamber  of  Decisions,^  and 
An  order  is  made  for  the  payment  of  the  claims  in  yearly 
instalments  ;  3  this  is  called  **  payment  by  instalments."  ^ 
Sometimes  the  town  magistrate,  keeping  the  matter  in  his 
own  bauds,  detains  the  debtor  until  an  investigation  of  his 
means  can  be  made. 

In  Hitachi  kuni^  Niibari  koriy  after  the  permission  of 
the  headman  is  obtained,  the  debtor's  company  consult 
with  the  creditors,  sell  the  property,  and  distribute  the  pro- 
ceeds. The  homestead  is  not  included  in  the  sale,  and  is 
given  to  the  debtor. 

TosANDO.  In  Omi  kuni,  Shiga  kori,  the  village  ofiicials 
take  charge,  in  case  of  insolvency,  auction  the  property,  and 
distribute  the  proceeds  among  the  creditors,  reserving  home- 
stead property  to  the  extent  of  10  Umho,  There  is  a  place 
called!  **  distress-district,"  5  where  huts  are  built  for  bankrupts, 
and  they  live  there,  entering  the  village  only  occasionally 
until  they  acquire  means  again.  A  man  suft'ers  a  loss  of 
rights  when  he  becomes  bankrupt.  In  Inugami  korij  in  old 
times,  bankrupts  were  not  permitted  to  use  the  outer  coat  or 
the  rain-hat. 

In  Mino  kunlf  Atsumi,  Kaganii,  and  Katagata  /.or/,  the 
insolvent  employs  an  agent,6  and  afWr  consulting  with  his 
creditors,  sells  his  property  and  distributes  the  proceeds. 
In  the  lonely  villages  among  the  mountains,  the  bankrupt 
retires  to  a  hut  outside  the  village.  Even  this  hut  may  not 
be  built  in  the  usual  style  ;  there  must  be   no  foundation 


1.  liuke.      2.  JlyujoKho.     8.  Nenncn  wan-watai(hi.     4.  Kiii-hin, 
See  Part  III.     o.  Sanju-cho.     0.   Sewa-nin. 
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stones,  and  the  thatch -material  must  be  reeds  ^  placed  in  the 
opposite  direction  to  the  usual  one.  This  style  is  called 
**  hole -foundations  and  cross -thatch."  2 

In  Kotsuke  fnmi,  Owaraki  kon,  the  insolvent  delivers 
bis  property  to  his  company,  who  consult  on  his  behalf 
with  the  creditors,  obtain  their  sealed  consent,  sell  the 
property,  distribute  the  proceeds,  aud  thus  fulfill  his 
obligations.  lu  villages  a  bankrupt's  rights  suffer  more  or 
less  dimiuution,  aud  he  is  not  permitted  to  wear  a  rain-hat. 

In  Iwashiro  kiinij  Shinobu  fcoriy  the  creditors  meet, 
and  the  headman,  taking  charge,  sells  the  bankrupt's 
property  aud  distributes  the  proceeds.  The  creditors 
generally  consent  that  his  homestead  shall  be  retained. 
Few  bankruptcies  occur.  In  Aidzu  Aon*,  it  is  the  custom,  in 
the  case  of  ordinary  indebtedness,  for  the  pai*ties  concerned, 
at  the  instance  of  the  feudal  officials,  to  make  an  amicable 
settlement,  so  that  there  is  practically  no  such  thing  as 
bankruptcy.  Where  a  person  is  unable  to  pay  his  taxes, 
all  his  property  is  taken  by  the  officials  in  payment.  This 
is  called  **  residue-sale.'*  3 

In  Rikuchu  /»*«?/£,  Isawa  koii,  it  is  a  popular  maxim 
that  **  a  family  must  not  be  rooted  out,"  and  so  when  a  man 
finds  himself  insolvent,  his  friends  as  a  rule  manage  the 
matter  on  his  behalf,  pay  his  debts,  and  relieve  him  from 
the  necessity  of  removing  to  another  district  or  of  living 
in  disgrace  among  his  neighbors. 

In  Mutsu  Jamiy  Tsugaru  Ao;7,  the  insolvent,  when  there 
is  no  longer  any  hope  of  paying  his  creditors,  calls  a  meet- 
ing,'* and  surrenders  all  his  property'*  for  distribution  among 
the  creditors.  Yet  the  latter  often  contrive  instead  to  find 
S(mie  livelihood  for  the  debtor  and  allow  him  to  repay  them 
when  he  has  obtained  the  means  ;  so  that  the  number  of 
bankrupts  is  small. 

1.  Kaija.      2.  Hori  (\\o\ii)-tate  (build)-//a.</t//'a  (post),  saka  (con- 
ixQ.iy)-hHki  (thatch).   3.  Sekiharui.  4.  Shn-kwai,     5.  Shindai-kagiri. 
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In  Oshima  kuniy  Kamedo  kori,  there  is  a  meeting  of 
the  creditors  and  a  consultatiou,^  and  usually  they  find  some 
means  of  restoring  his  fortuues ;  so  that  there  are  few 
bankrupts  here. 

HoKUROKUDO.  In  Wakasa  kuni,  Onifu  Aron,  the  number 
of  bankrupts  is  extremely  small.  In  a  ward  of  4,000  houses 
or  more,  there  is  about  one  bankrupt  in  10  years  ;  in 
villages  there  are  none  to  be  found.  When  a  man  becomes 
insolvent,  his  relations  consult  with  the  creditors  on  his 
behalf,  effect  a  reform,  and  enable  him  to  presei-ve  his 
estate. 

In  Echizen  kiinif  Asuha  koviy  his  relations  and  company 
consult  the  creditors  on  his  behalf,  sell  all  his  property,  and 
extinguish  his  obligations  by  distributing  the  proceeds. 
The  real  property  is  put  in  mortgage,  ^  by  a  document 
officially  attested,  and  if  the  proceeds  of  this  are  not  enough 
to  pay  principal  and  interest,  the  members  of  the  insol- 
vent's block^  arc  obliged  to  make  up  the  deficit.  The  rights 
of  a  bankrupt  suffer  more  or  less  diminution  ;  for  example, 
he  is  not  allowed  a  seat  in  the  ward  or  village  assembly. 
But  such  consequences  are  in  no  way  due  to  action  on  the 
part  of  the  local  officials.  In  Tsuruga  kori,  the  debtor's 
effects  are  sold  by  secret- ticket  auction,  and  the  proceeds 
used  to  extinguish^  his  obligations.  In  the  case  of  those 
creditors  who  possess  an  instrument  of  debt  known  as 
"good  fortune  document," ^  payment  in  full  may  afterwards 
be  required  when  the  debtor  obtains  the  means.  Other 
creditors  have  no  farther  claim  after  bankruptcy.  It  is 
common  for  th?  bankrupt  to  remove  to  some  other  district ; 
but  if  he  remains,  his  rights  suffer  considerable  diminution, 
and  he  does  not  maintain  social  intercourse  with  his 
townsmen. 


1.  Jukii-dan,  2.  Teito.  3.  ChonaL  4.  MamiJiarii.  5.  .S/iia- 
wase'shonion,  i.e.  a  document  agreeing  to  pay  in  full  whenever  the 
debtor  has  the  good  fortune  to  obtain  the  means. 


lo  Eclm  kutrL  Shnnirn  h.ri,  vben  prt»ce»i>dnigF  «re 
taken  fco*  iDcmer  duf  ^  and  n  di^tribittian  ^  lakef  place  of 
the  proc«*ds  <»f  a  sale  *  of  I3it  debtar'f  propfrtT,  it  is  fiie 
costaizi  to  take  oat  taxes:  fen:!,  uud  tc»  diBtribirtie  ^e  remamder 
propc^rdoiiateh:  to  1^  amoimt  cif  tbe  daimfi.  the  BiDOimt 
lackii^  beang  handtsd  orer  Irr  the  delitor  vbtsn  Li*-  eanditioii  * 
improvef- 

In  £ehigo  kfrnu  EMsikxt  luii^  ti  if  ikxe  cnetcnxj  for  'fiie 
debtor's  cainpanT,  in  nettiincr  his  affairs,  to  r^3)t*.*v:jii2^  three 
classes  of  claiins  :  firtl,  taxes  m  ajrtsar,^  wjccmd-  luaus  of 
moneT,*  and  thirds  purehase-iDcmeT  unpaid-^  Oi»e  who 
find*  hiiiifrcli  iiiBc>lv«iit  stopb  business,  tiijtits  down  the  dc*ar,* 
siud  hangs  a  screen  in  front,  and  his  relataous  and  f^ompazn: 
settle  his  afiiirs  in  the  nsiial  xrar.  The  cfficials  do  wA 
caDcem  themselves,  except  to  secure  the  parxuent  of  tax- 
arreai^.  The  bankrupt  sniEei-c  no  eonsiderabk  diminatiun 
of  rights. 

In  Sado  kuui,  Sawata  hjri^  the  inBolvent'c  relatives  mdA 
compaxjv  settle  his  afairs  as  asaaL  and  with  the  proeeedf  of 
the  sale  of  his  property  extinguish  *  his  obligations.  The 
oScIals  do  not  concern  themselves,  and  invariablv  leave  such 
matters  to  itntual  arrangement  of  the  parties.  The  n;j:ht« 
of  a  LtaiJcrnpt  are  somewhat  diminished.  Bat  frequeolly  he 
cros^^es  to  the  Uokt^aido  Island,  aud  after  he  hat  acquired 
ineaLS  ix2/dliL,  returns  to  his  domicile.!^  This  is  eiflled  **  work- 
ing at  Matsuinave."  ii 

Sa>'in'i>o.     In  Tango  kuni,  Easa  kori,    a  bankrupt  is 
called,    in    the   villages,    "  broken-defaulter."  ^     He  i«  not 

1.  lAokori-kin  so$hj.  2-  UaiV).  3.  UriAMirai.  4.  Miwtoto. 
o.  y^m  i  mi f  hill.  6.  Shakn-kin.  1.  Kai-^ahari.  H.  Bm  (ff).  The 
cuter  dcHjrs  of  a  shop  often  pull  down,  in  part  or  entirelr,  from 
above.  Compare  with  this  passage  the  ebrnpUr  on  **  Hypothec  and 
Pleiie. '  Bazen  kuni,  Shimoge  kori.  The  riiarartfr  Isr  fci  is  the 
same  iu  both  passages ;  its  meaning  is  nneerti 
10.  Ki  (retam)^^!:)  (domicile).  11.  Witsnmaye  isfti 
do.  in  old  times  the  laigest  town  in  that  VBff$ 
(broken.  smashed)-m(4Afn  (non-i>aTin?, 'WCatiUiilgl* ' 
'J 
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permitted  to  wear  bis  outer  coat  at  the  village  assembly. 
In  towns,  the  insolvent's  relations  and  company  almost  al- 
ways come  to  his  relief,  and  settlement  by  way  of  dividend  ^ 
seldom  occurs.  In  Yosa  kori,  the  insolvent's  relatives  do 
not  concern  themselves,  and  his  company  settle  his  affairs 
in  the  usual  way,  the  property  by  custom  being  auctioned  in 
some  much- frequented  street.  In  some  cases  dissatisfied 
creditors  keep  their  instruments  of  debt  and  await  the  time 
when  tbe  debtor  acquires  means  again.  The  business  of  the 
bankrupt  is  taken  up  by  his  relatives.  His  rights  suffer  uo 
considerable  diminution,  though  ho  must  take  a  humble 
position  and  stand  below  others. 

In  Tiijima  huniy  Idzushi  kon,  the  insolvent  auctions  his 
property,  and  extinguishes  his  obhgations  by  paying 
a  dividend  to  his  creditors.  In  some  cases  a  creditor 
exchanges  his  old  instrument  for  a  new  one,  and  awaits  a 
future  time  fur  payment.  In  villages  they  do  not  allow  the 
bankrupt  to  wear  the  outer-coat  for  the  rest  of  his  life. 
Before  the  period  Tempo  (1880-1844)  the  bankrui>t  was  not 
allowed  to  bind  up  his  hair  with  the  queue-string. 

SanyodO.  In  Harima  kunif  Shikito  kori,  one  who  has 
been  publicly  adjudged^  bankrupt  delivers  up  his  seal  to 
the  officials,  who  strike  his  name  from  the  land-register. 
This  is  called  **  losing  the  name."  3  The  bankrupt  acquires 
the  domicile^  of  his  relatives,  but  may  regain  his  own 
domicile^  after  10  years,  or  sooner  if  before  that  time  he 
acquires  moans  and  pays  his  obligations  in  full.  The  officials 
have  no  concern  with  the  settling  of  an  insolvent's  affairs. 

In  Bigo  kind,  Fukatsu  kori,  when  a  man  becomes  bank- 
rupt through  non-payment  of  taxes,  the  village  pays  the 
taxes  on  his  behalf,  and  the  bankrupt  becomes  a  **  wnter- 
drinker,"c   and  is  not  allowed  an  equal  seat  7  in  the  village 

1.  Bumpai-kin.  2.  KmaL  3.  Bn.mel.  4.  Ten-neki,  6.  FukU' 
seki.  C.  Mizu-nomi ;  that  is,  ho  is  so  poor  that  he  lives  on  little 
more  than  water.  See  Simmons,  '•  Notes  on  Land  Tenure,"  pp. 
84,  170.     7.  Do-neki. 
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assembly.  In  towDs,  a  bankrupt  is  called  *'  rule,*'  ^  and  no 
special  degradntion  occnrs.  In  Mitsnki  kon,  when  bank- 
ruptcy occurs  through  default  in  taxes,  the  officials  sell  not 
only  the  cultivated  land  but  also  the  residence  land  of  the 
debtor  to  make  good  the  arrears.  A  hut  is  built  for  him,  ou 
the  common-land  ^  of  the  village,  barely  sufficient  to  protect 
him  against  rain  and  dew.  He  is  called  *'  gone-up  farmer,*'^ 
and,  even  if  he  acquires  means  once  more,  is  not  again 
known  simply  as  a  **  farmer.**  In  the  case  of  bankruptcy 
resulting  from  ordinary  debts,  the  debtor  usually  removes  to 
another  province  and  the  officials  do  not  concern  themselves. 

Nankaido.  In  Kii  /runi,  Nakusa  and  Abe  kon,  an  in- 
solvency is  usually  settled  by  mutual  arrangement  with  the 
creditors.  But  if  such  a  settlement  cannot  be  thus  arranged, 
the  creditors  petition  the  officials,  and  the  latter  cause  the 
debtor's  property  to  be  sold  and  distributed.  Bankruptcy 
proceedings  in  villages  on  account  of  taxes  in  arrear  are  rare, 
because  the  relatives  and  tlie  villagers  join  in  settling  the 
deficiency. 

In  Sanuki  hndj  Kagawa  korif  when  a  money-lender  to 
the  Shogunate,^  or  the  descendant  of  such  a  person,  becomes 
insolvent,  the  Government  takes  charge  of  the  matter ; 
otherwise  it  is  left  to  private  arrangement.  The  acceptance 
of  a  divideud  works  a  complete  discharge.  A  bankrupt  be- 
comes degraded  and  does  not  hold  social  intercourse  with  his 
townspeople.  In  Naka  kon\  baukruptcies  seldom  occur,  as  the 
debtor's  relatives  and  company  relieve  his  necessities.  But 
when  all  means  of  assistance  are  exhausted,  his  property  is 
sold,  the  proceeds  are  distributed,  and  the  creditors  cancel 


I,  Shiho,  "rule,"  **  method."  The  connection  is  obscure. 
2.  Kyo-yu-chi  (lit.,  together-possessing-land).  3.  Agari-hyaku*ho^ — 
probably  because  the  common  was  usually  on  a  hill-side.  4.  Kyuhan 
(a  term  for  the  Shogunate  Government)  yotaUu  (undertaker  of  a 
businesH).  The  latter  word  was  a  euphemism,  in  thin  case,  to  avoid 
putting  the  relation  on  a  purely  money  basis. 
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the  entry  of  debt.  A  bankrnpt*s  rights  are  considembly 
diminished,  and  he  cannot  ever  after  be  chosen  to  any  office 
of  authority  over  others. 

In  lyo  kiinit  Uwa  and  Onsen  kon^  when  a  bankruptcy 
occurs  through  non-payment  of  taxes,  the  debtor  delivei'S 
up^  his  property  to  the  control  of  the  village.^  By  means  of 
this  possession  (called  *'  management  ")  ^  of  his  cultivated 
land,  the  village  makes  good  ^  the  arrears  of  taxes.  In  a 
town,  the  creditors  assemble,^  and  extinguish  his  obligations 
by  a  distribution  of  the  property ;  the  officials  do  not 
concern  themselves  with  the  matter.  It  is  an  old  rule  that 
in  all  cases  of  ordinary  contracts,  where  a  dispute  arises, 
the  feudal  office  does  not  entertain  any  action  ;  so  that  these 
matters  are  always  settled  by  mutual  consultation.^ 

Saikaido.  In  Buzcn  kinit\  Kiku  knri^  it  liappens,  in 
eight  or  nine  cases  out  of  ton,  that  the  insolvent's  relatives 
and  company  relieve  his  necessities,  and  by  means  of  a  lot- 
tery 7  enable  him  to  continue  in  business.  When  this  is  not 
done,  a  settlement  is  made  in  the  ordinary  way,  and  even 
his  house  ®  is  sold.  No  further  demand  ^  is  made  upon 
Lim,  even  if  he  subsequently  acquires  means.  The  rights  of 
the  bankrupt  are  considerably  diminished,  and  he  cannot  ex- 
press his  opinion  at  any  general  meeting,io  nor  marry  in  any 
family  of  the  village  or  ward  ;  and  it  may  even  happen  that 
a  contract  for  marriage  ^1  is  broken  off.  In  Shimoge  Av>ri, 
the  debtor  summons  his  creditors,  sells  his  property,  and 
distributes  the  proceeds,  and  the  creditors  destroy  ^^  their 
instruments  of  debt.  Sometimes  the  creditors  prefer  to  wait 
till  he  acquires  means  again.  In  villages,  the  arrears  of  taxes 
are  first  taken  out.  In  a  village,  the  bankrupt  is  driven  out 
of  it ;  in  a  town,  he  is  forbidden  to  live  on  a  main  street.^^ 

1.  SiiKhidasu.  2.  Innon  (the  village  as  a  whole).  8.  Shihai, 
4.  Daiilw,  5.  Yoriai.  6.  Kyd-gi.  7.  TaiioMioshi-ko.  8.  Ka-oku, 
9.  Semeni.  10.  Ichido  shukwai,  11.  Engumi.  12.  Hogo  ni  «itru 
{lit.  make  into  waste  paper).  13.  Onwte-clio^  in  distinction  to  ura- 
dona  or  back  street. 
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In  Hizen  kiuii,  Takaku  koHy  a  settlemeut  of  the  ordinary 
kind  is  made  ;  it  is  called  '*  dispersing  the  property.*'^  There 
are  persons  there  who  have  been  twice  or  thrice  bankrupt ; 
yet  there  is  no  special  diminution  in  their  rights. 

In  Iki  Jcuni,  Ishida  kori,  the  relations  and  neighbors 
of  insolvents  frequently  come  to  their  assistance  and  by  means 
of  lotteries^  enable  them  to  continue  their  business.  In 
case  of  bankruptcy,  the  creditors  do  not  subsequently 
demand  the  balance  of  their  claims,  even  though  the  debtor 
again  acquires  means. 

In  Tsushima  Island,  Shimongata  kori,  there  is  a 
saying  that  *'  bankrupts  may  not  drink  the  water  of  the 
castle- town,**  and  the  bankrupt  retires  to  some  lonely  village 
and  makes  a  livelihood  there;  but  he  is  not  specially  .looked 
down  upon  by  the  villagers. 

1.  Bunsan,     2.  Mujin-ko. 
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APPENDIX. 


I. 


CUSTOMS  RELATISG  TO  TEXAXCY  IX 
IllK UZKX  PRO  VIXCE."^ 

Sanden  is  rice-land  which  htis  hecome  vacant  throagk 
either  the  death,  the  removal  or  the  flight  of  the  cultivator » 
Such  laud  was  scattered  here  and  there  throughout  the- 
province ;  heuce  the  name  san  (scattered )-c/^m  (lowland).^ 
Sanden  was  of  various  sorts,  homnujo  (original  mim^ysanden^ 
nemu  (sum  of  yeMsynanden,  smiden-mayey  sanden-namx 
(row,  line),  aud  others.  Htnumyo-sanden  is  that  which  has 
heen  put  in  charge  of  some  one  who  cultivates  it  and  pays 
taxes  as  iu  the  case  of  other  lands.  ^  Nensu-sanden  is  the 
same,  except  that  in  this  case  there  is  a  limited  term,  while 
in  the  former  the  term  is  indefinite  and  thus  in  effect 
perpetual.  Sanden-niaye  is  land  assessed  so  high  that  no- 
one  can  be  found  to  take  the  place  of  the  former  occupant ; 

1.  These  Notes  are  taken  from  a  **  History  of  Taxation  in  Sendal 
Fief"  (Sendai  fief  is  equivalent  to  Bikuzen  province),  5  volumes,, 
compiled  from  local  records  sume  10  years  ago  by  order  of  the  Sen- 
dai Prefectural  Assembly.  It  is  now  extremely  rare,  and  was  lent  to* 
me  for  trauslation  by  Mr.  Matsuzuki  Kuranosiike,  Lecturer  on  Taxa- 
tion at  the  Imperial  University.  Since  that  time  his  copy  also  haa 
unfortunately  been  lost.  2.  But  this  account  does  not  quite  tally 
with  the  statements  on  p.  62,  supni,  3.  Because  the  land 
treated  as  if  it  was  still  that  of  the  original  owner. 
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in  sach  a  case  the  feudal  official  orders  the  village  to  bid 
for  it,  and  the  person  bidding  the  highest  tax  obtains  it.  ^ 
This  is  also  known  as  sanden-tatezuke,  Smideii-nami  is  a 
plot  cultivated  by  all  the  village  in  common  or  by  an  agent 
for  the  village.  Every  plot  of  sandetij  when  its  term  of  lease 
expired  [and  imtil  it  was  re-let] ,  was  cultivated  as  a 
sanden-nnmi.  In  the  8d  year  of  Temmei  (1788)  a  severe 
famine  prevailed,  and  many  farmers  deserted  their  homes, 
the  land  becoming  sanden.  The  same  thing  happened  during 
Tempo  (1880-1844) ;  and  the  number  of  sanden  plots 
increased  until  there  were  some  to  be  found  in  every  village. 
Those  of  the  Temmei  period  were  called  "old  sanden;'^ 
those  of  Tempo,  **  Tempo  sanden  "  or  **  new  sanden.*'  In 
an  enactment  of  the  feudal  lord,  in  the  2d  year  of  Bunkwa 
(1805),  it  is  said :  "  There  are  in  the  fief  of  Sendai  many 
deserted  houses  and  lauds.  Plots  left  vacant  during  the 
last  8  years  will  be  treated  as  hommyo-samlen ;  ^  those  be- 
coming vacant  after  this  year  ought  properly  to  be  treated  as 
sanden-namu^  But  as  the  number  of  farmers  at  present  is 
so  small,  we  order  that  land  becoming  sanden  within  the 
next  8  years  shall  as  before  become  hovimyo-sanden.''  <  In 
the  5th  month  of  the  4th  year  of  Bnnkwa  (1807),  it  was  en- 
acted: "  Where  a  plot  of  land  is  sanden- ma f/e  aud  it  is  worth 
300  vion  or  more,  the  substitute-farmer  who  cultivates  it 
shall  be  entitled  to  exemption  from  taxation,  and  may  be 
given  other  sanden  to  cultivate,  if  the  first  be  not  enough  to 
occupy  him.  If  several  persons  are  placed  there  as  substi- 
tutes, the  land  will  be  apportioned  equally  between  tliem. 
The  exemption  will  last  for  5  years."  In  the  5th  month  of 
the  9th  year  of  Tempo  (1888),  it  was  enacted  :    **  For  some 

1.  We  are  still  left  iinrei'tain  as  to  the  exact  furce  of  the  vmye^ 
{see  p.  ()2).  But  tlie  context  of  the  above  passages  indicates  that  maye 
is  a  general  synonyni  for  mochidaka,  or  possessions.  2.  That  is, 
given  to  a  man  to  cultivate  for  himself.  8.  That  is,  given  to  the 
village  to  cultivate  for  the  common  benefit.  4.  Perhaps  because  a 
larger  income  was  obtained  by  this  plan. 
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tiiiio  paHt  the  (IcHertions  have  been  nameroas,  and  the  de- 
Hortod  ]ilotH  havti  boon  cntruHtod  to^  the  deserter's  village  or 
comimtiy,  bocauso  if  wo  treat  thciii  as  nanden  the  tax- income 
will  diuiinish.'^  lint  now,  as  there  is  no  help  for  it,  we  have 
decided  to  trout  such  plots  as  Hamlen.  If  we  make  trust- 
laud  out  of  theui,  and  impose  all  the  regular  services  thereon, 
the  farmers  will  bo  ruined  ;  for  oven  before  the  famine  came, 
many  of  them  were  sciirculy  able  to  support  themselves. 
Nowadayrf,  with  tliu  famine  and  the  lessening  of  the  nam* 
bor  of  cultivators,  matters  would  grow  much  worse.  It  is 
the  duty  of  lulministrators  to  take  measures  to  relieve  this 
diHtroHH,  and  it  is  ordord  that  hereafter  deserted  land  shall 
become  Htnidtni,  not  trust-land.  A  man  shall  be  free  to  cal- 
tivuti;  it  or  not,  as  hi»  pleases ;  the  term  shall  be  8  years, 
and  for  that  period  no  services  shall  be  imposed."  In  the 
1st  numth  of  the  1st  year  of  Gei\ji  (1864),  it  was  enacted: 
'*  The  famine  of  Tempo  resulted  in  the  desertion  of  many 
plots  of  land,  and  these  were  made  samlvH,  with  an  exemp- 
tion for  a  term  of  years.  The  term  having  expired,  they 
should  now  be  treated  as  ordinary  lands  ;  however,  another 
extension  of  8  years  is  granted.  The  lands  deserted  sinoe 
last  spring  are  also  to  become  mndni.  At  the  end  of  the 
term  thoy  are  U)  become  trust-lands,  and  new  tenants 
are  to  bo  appointed  t^)  cultivate  them.  These  plots  being 
numerous  and  widely  scattered,  the  inspectors  must  now 
begin  gradually  to  survey  and  examine  them  all,  deciding 
which  are  to  be  rated  as  ordinary  lowland  and  appoint- 
iug  substitute-farmers  to  cultivate  them.  But  in  every  case 
the  exemption  is  to  continue  for  8  years  longer,  as  poverty 
still  oppresses  many  of  the  farmers  and  severe  moasnres 
on  our  part  would  only  bring  them  to  rain.  Such  a* 
result  would  be  as  painful  to  us  as  it  would  be  distressing 
to  them." 


1.  Azukc'Chi,    2.  Because  aziirke-chi  was  subject  to  all  the  or- 
dinary service-,  itandfn  was  not. 
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U. 


CiSTOMS  RELATING  TO  MORTGAGES  IN 

RIKUZEX  PROVINCE.' 

The  rules  of  the  fief  for  the   regnlation  of  mortgages 
were   very  strict.     The  reason   for   this   severity  "was  the 
desire   to   prevent  the  accumulation  of  land  in  the  hands  of 
the  rich  and  the  impoverishment  of  the  poor.     In  the  8th 
month   of  the   1st   year  of  Kyoho  (1716),  it  was  enacted : 
**  Where  a  debtor  pays  at  the   appointed   time,  the   creditor 
shall   restore   the  land    received   as  security."     Where  a 
debtor   is   unable    to   pay  his  debts,    he   shall  give  notice 
to   the   officials,    naming  the  land,  if  any,   which   he   has 
mortgaged.       They   will    then    notify    the    creditor     that 
the  land  is  not  to  be  forfeited,  but  is  redeemable  whenever 
the  debtor   offers   to  pay   the   debt.      In   the   2nd  month 
of   the    10th    year    of    Kyoho  (1725),    it    was    enacted : 
**  Farmers  may   pledge   their   land.**      In  the   7th   month 
of  the   same  year  it  was  enacted  :    **  If   the    privilege    of 
pledging  land  is  freely  given  to  farmers,   as   hitherto,    it 
will  end  by  a  few  men  obtaining  the  real  control  of  the  land. 
For  this  reason  it  is  necessary  to  restrict  the  power  of  pledg- 
ing.    Yet  as  this  is  the  only  method  by  which  the  poor  are 
able  to  raise  money  for  their  uudertakings,  we  cannot  make 
an  absolute  prohibition.     Hereafter   the  parties  must  draw 
up  an  instrument,  describing    the  extent,  situation,  valuo» 
and  production  of  the  plot.     An   official  certification  of  the 
correctness  of  these  recitals   is  to  be  made  on  the  village- 
register  and  on  tho  parties'  instruments.     The  term  should 
not  exceed  2  or  8  years.     If  the  pledgor  discharges  his  debt 
when  due,  the  land  shall  be  restored  to  him.     If  he  defaults, 
he  must  pay  off  the  debt  by  yearly  instahnents,  beginning  %vith 
the  succeediDg  year."     In  the  7tli  month   of  the  14t]i  year 


1.  From  the  same  "History  of  Tnxation,  etc/* 
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of  Kyoho  (1729),  it  was  enacted  :  **  A  mortgagor  will  not  be 
allowed  to  abandon  bis  land  to  tbe  mortgagee.  Nor  will  a 
mortgagee  be  allowed  to  force  tbe  debtor  to  pay  otherwise 
than  by  yearly  instalments.  Tbe  forfeiture  of  land  pledged 
will  result  in  the  poor  losing  tbe  ownership  of  their  lands  ; 
and  the  mortgagee  is  not  allowed,  unless  he  owns  less  than 
5  kivammon  of  land,^  to  have  pledged  land  forfeited  to  himself, 
even  if  the  mortgagor  is  unable  to  pay  by  yearly  instalments. 
What  shall  be  done  in  such  a  case  will  be  determined  by  the 
lord  when  the  case  arises." 

1.  This  was  the  maximum  value  permitted  to  any  one  farmer. 
For  the  rules  in  Sendai  fief  on  this  subject,  see  Part  V.,  Appendix. 
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16,      '*    4,  for  "  Introduction  "  read  "  Part  I." 
129,      "    2, 

10,  last   line,\ 

11,  linBB  8,  9, 
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68,     "    19, 
68,     "    1,17, 

219,     "    26,     , 

9,  note  8,  for  <*  bales  "  read  "  hoku,: 
18,  line  21,  after  '*  Duposition  *'  insert ''  qfJ 
22,  no  43  1,  dele  the  fifth  sentence  "  Apparently      *      * 

*     *     both  parties.'* 
28,  note  6,  line  2,  for  "  This  "  read  "  The  former." 
127,  lines  4,  8,  10,    "  "  shall  *'  read  "  should." 
146,  line  16,  after  *'  communicated  "  insert  '*'." 
180,  note  2,  line  1,  for  "is"  read  "was." 
202,  line  11,  for  "provisional"  read  "discounted." 
202,  note  B,  fi^le  the  sentence  "  Shita  sometimes   *  *  * 

bill ;  "  and  insert  "  This  term  was  applied 
to  bills  drawn  by  merchants  against  goods 
shipped  (say)  from  Osaka  to  Yedo  and 
discounted  by  the  consignors  at  an  Osaka 
bank.  The  sAtta  ("  below  " )  represents 
the  idea  of  discount." 
208,  line  16,  at  the  beginning,  insert  "  (1)." 
218,  l)etween  lines  18  and  14,  insert  "  Kwansei,  XI, 

1  (February,  1799)." 
382,  line  17,  for  "  October  "  read  "  September." 
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CHAPTER  I. 


LETTING^  AND  HIEINGJ 


SECTION  I.— MONEY.' 
[No.  1]     Judgments  in  Actions  on  Money  Loans.^ 

1.     Resolution*  of  the  Cliamber  of  Decisions.^ 

Dated  Kyoho,  XIV,  12  (February,  1780. )' 

'* Disputes^  about  claims  based  on  money  loans,  un- 
paid purchase-money,®  etc.,  and  contracted  during  and  siuce 
Kyoho,  XIV,  1  (February,  1729)  shall  be  taken  cognizance  of 
aud  adjudged  according  to  the  practice  previous  [to  the 
Nullification  Order  of  Kyoho  I  (1716)] .®      When  an  action 


1.  Tai  (lend) -8/ki Ate  (borrow).  It  would  seem  that  there  is  in 
Japanese  no  such  clear  distinction  in  4erms  as  that  designated 
by  the  Boman  locatio-conductio  and  eommodatumj  or  indicated, 
though  not  with  strict  constancy,  by  the  English  let  and  lend, 
hire  and  borrow^  and  taishakii  applies  indisoriminately  to  both. 
The  gratuitous  loan,  however,  seems  usually  to  have  been  trans- 
acted under  the  term  azukerUj  which  is  strictly  a  deposit,  and 
tauhakii,  in  the  present  connection,  answers  to  the  term  above 
used.  2.  Kin  {gold) -gin  (silver).  8.  SJuiku-kingin.  Strictly,  shaku 
is  a  borrowing;  but  the  corresponding  English  term  names  the 
transaction  from  the  creditor's  side.  As  will  appear  later,  there 
is  some  doubt  as  to  whether  gfuiku-kingin  is  not  sometimes 
used  in  a  wider  sense,  meaning  "  money  claims  *'  in  general. 
On  the  whole  there  is  probably  no  such  use.    But,  as  the  casea 

VmL  XX*  Sup.  Pt.  IU.-1. 
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Ko.  1]  ^°  ^^^^  section  show,  the  procedure  in  actions  on  money  loans 
was  different  from  that  in  actions  on  pledges,  deposits,  bills  of 
exchange,  and  a  number  of  other  claims.  The  money-loan  action 
became  a  type,  and  the  procedure  in  other  sorts  was  from  time 
to  time  assimilated  thereto  and  was  referred  by  the  Courts  to  that 
category.  Hence,  though  the  term  "  money-loan  **  seems  hardly  to 
have  been  used  in  the  sense  of  "  money-claim,"  yet  the  action  on  a 
money-loan  was  a  typical  one,  and  money-loans  headed  the  list  of  a 
class  of  actions  treated  in  the  same  manner.  The  term  kane-kt{ji 
(money  action),  the  exact  meaning  of  which  is  yet  uncertain,  seems 
nevertheless  to  have  been  a  genei-alized  term,  applying  to  the  class 
of  actions  of  which  the  money-loan  was  the  type  and  deriving  its  im- 
portance  from  the  characteristic  procedure  of  the  class.  On  the  other 
hand,  shaku-kingin  (money-loan),  as  it  occurs  in  the  cases  below, 
very  often  has  the  restricted  meaning  of  *'  ordinary  money-loan ;  *' 
for  loans  from  funds  of  certain  sorts  or  for  purposes  of  certain  sorts 
were  specially  named,  as  will  be  seen, — because  in  some  instances 
claims  were  made  successfully  for  a  special  treatment  on  these 
grounds,  while  in  others  the  same  claim  had  been  made  uusuccessfnlly. 
Thus  sJiakii'kingin  has  three  senses :  (1)  Money  loans  in  general ;  (2) 
an  ordinary  loan,  not  from  a  special  fund  or  for  a  special  purpose ; 
(3)  a  type  of  actions  including  most  or  all  of  the  money-actions  and 
marked  by  a  special  procedure.  4.  Motthiawasf,  5.  Hyojo  (decision, 
judgment) -jt/io  (place,  room).  For  an  account  of  this  highest  Court, 
see  Part  I.  C.  That  is,  the  14th  year  of  the  period  Kyoho,  and 
the  12th  month.  The  Western  dates  here  given  are  taken  from  Mr. 
Bramsen's  invaluable  *'  Japanese  Chronological  Tables."  English 
dates  before  the  change  of  calendar  in  1752  may  be  corrected  by  the 
reader,  as  Mr.  Bramsen  begins  his  Gregorian  dates  in  1582.  Where 
only  the  month  of  the  year  is  named  in  the  Japanese  text,  if  the  first 
day  falls  after  the  middle  of  the  Western  month,  the  ensuing  month  is 
given ;  if  before  the  middle,  the  month  as  recorded  in  the  Tables. 
7.  Deiri  (going  out  and  coming  in).  The  reference  is  probably 
to  the  hostility  of  the  disputants,  who  refuse  to  stay  in  the  same  plaee 
with  one  another.  De-iri  is  applied  commonly  to  disputes  resolting 
in  litigation ;  kiiji  is  the  action  or  lawsuit  itself.  8.  Kai-kakari. 
9.  In  order  that  the  allusion,  as  well  as  the  significance  of  the  Besoln- 
tion  may  be  understood,  it  will  be  worth  while  to  turn  to  No.  28,  and 
read  the  first  document  or  two,  and  then  to  read  in  succession  the 
other  precedents  refeiTed  to  in  that  case,  viz.,  Nos.  1,  5,  18,  and  99. 
The  present  Resolution  operates  to  remove  an  order  of  suspension  or 
limitation  (here  termed  "  Nullification  Order  ")  passed  14  years  be- 
fore.   The  text  of  the  cases  mentioned  above,  particularly  of  No. 
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is  brought  ^  and  the  parties  have  appeared  ^  on  the  day 
appointed  for  the  hearing  ^  by  previous  indorsement  of  the 
Court  on  the  plaintiflTs  complaint,^  the  Court  is  to  order  a 
80-day  term  *  [in  which  payment  is  to  be  made] ,  and 
furthermore  [if  immediate  full  payment  is  impossible]  a 
payment  by  instalment  ^  on  the  last  day  of  successive  80-> 
day  terms.  If  the  debtor  is  remiss  in  his  payments,  he  is  to 
be  put  into  handcuffs ;  and  if  he  sti!l  continues  in  arreai's,  then 
an  order  for  execution  in   bankruptcy*^    must  be  issued. 

28,  1,  will  indicate  the  nature  of  these  orders.  They  seem  partly  to 
have  served  the  purpose  of  a  statute  of  limitations,  but  chiefly  to  have 
aimed  at  the  relief  of  the  debtor  class  by  extinguishment  of  a  portion 
at  least  of  their  debts,  the  means  being  an  order  to  the  parties  to 
settle  privately.  It  is  a  characteristic  trait  of  Japanese  society  that 
under  the  circumstances  the  creditor  should  be  able  to  effect 
any  real  compromise  and  not  be  entirely  evaded  by  a  debtor 
whose  obligation  the  Court  had  refused  to  enforce.  The  result 
attained  by  these  orders  (which  were  extremely  few  in  number) 
was  the  relief  of  the  community  from  a  congested  state,  a  relief 
for  which  we  forestall  the  need  by  our  statutes  of  bankruptcy; 
but  in  Japan  bankruptcy  meant  as  a  rule  such  social  degrada- 
tion, such  an  ending  of  one's  career  and  a  destruction  of  the 
family  life  (this  is  to  be  seen  in  the  customs  recorded  in  Part 
II),  that  it  was  an  extreme  resource,  an  individual  phenomenon,  and 
never  operated,  as  it  does  with  us,  to  give  constant  relief  as  needed. 
For  this  reason,  perhaps,  these  Nullification  Orders  became  social 
necessities.  This  theory  is  corroborated  by  the  fact  that  until 
184*2  (No.  28,  1,  infra)  there  seems  to  have  been  no  definite  and 
invariable  rule  limiting  actions  to  a  prescriptive  period  of  years. 
1.  Uttayent.  2.  Makari  (a  verb-stem  used  in  combination  with 
other  words,  without  apparently  affecting  their  meaning,  except 
to  give  nn  air  of  sternness  and  severity  to  what  is  said,  and  thus 
much  used  by  officials) -c/em  (come  forth).  3.  Toriataukai,  lit., 
transaction,  management.  The  Magistrate  by  indorsement  of  the  com- 
plaint at  once  decided  the  taking  cognizance  of  the  suit  and  appointed 
the  day  for  hearing  it.  4.  So  {suit) -jo  (letter).  5.  Kiri  (cut,  limit). 
(j.  Kiri'kin.  7,  Shindai  kagiri.  See  Part  II.  Neither  "execution'* 
nor  **  bankruptcy"  alone  describes  this  process,  and  the  above  term 
seems  to  be  the  least  objectionable.  Fur  further  elucidation  of  the 
method,  see  No.  28,  infra^  and  Part  VI,  which  contains  a  Section  on 
the  subject. 


4  nOTAlZ   JAM   IV   aL3>   JSTMSiZ 

St.  y  Thfsmt  rck*  spplj  tc*  to«i2S^»BD]'k  n^d  ^tdhst.     If  t» 

ualhiKrT  f«idrT,i  dx;  auK  proeedsre  is  Id  be  icApir«i  igr 
tbfc  dO-diiT  teriD  aiad  purx&eol  br  instiJincmf .  list  no  ia- 
ynbosmjtsil  or  buikraptrr  «>bkJI  €9ieik-.' 

Tbem:  nilw  hrr€r  aH  been  in  prMdtt  «p  to  1h» 
yrt^evt  tizue,  aiid  ihej  art  hewxionh  to  he  ch^an)^  'mitik 
m'^jre  f:tnrtcrt9»  tlttii  has  been  usual,  bediming  ^loth  aH  Fidte 
btzcn  since  Kjoho.  XIT. 

A§  to  iiiter^t.'  If  is  aa  aeknovledgmeait  of  a  axsxT 
Ivar:  mUret^  i§  nanttid  in  the  bcidv  of  the  dc«nzni£3it  aiil 
tlc^e  to  tbe  prlDtipfcl  unonnt.*  h  frbnU  be  Uken  sp  *  by  the 
Court ;  bot  if  it  is  named  at  the  end  and  appears  to  be  aa 
iklhet'msi^iTU'Jti^  an  inqoir^*  into  the  circnmstanees  siiail  £rs4 
be  made." 

2.     Prf^'lmU  rfc<  r*h'i  in  th<  ffn^e  ^'f  th^  Tom  MmmM^rmfr 

Dated  Eamix),  I,  7  (Angust,  1741.) 

'*  In  regard  to  actions  founded  on  the  (oUovic^ 
claims : 

'Ordinary*  nionej*  loaus ; 
Uupaid  purchase- money;  ** 
Ground-rent ;  ^ 
BLop-rent ;  *» 


1.  liufhi.  TliiH  term  will  be  used  to  indicate  the  Tarious  grades 
cf  pnmvrni  regarded  as  a  f^ingIG  class.  2.  For  the  methods  to 
be  Hub.<*tituted,  Kee  No.  12,  infra.  3.  i?i  (profit)  (moneT)-&iff. 
4.  Trt/.'/i.  .V.  Toriageni.  The  above  is  the  literal  meaning  of  this 
v/orr],  and  it  will  henceforth  boused  as  an  equivalent  of  "take 
cognizance  of,"  "exercine  jurisdiction  over,'*  *♦  recognize  the  validity 
of";  it  has  moreover  a  peculiar  application,  not  exactly  correspond* 
ing  to  any  of  those  terms,  and  yet  apparent  enongh  from  the  context. 
a.  V re -hake-kin.  7.  Ji  (land)-t/ai  (price).  8.  Tana  (shop)-rJbiii  (fars 
for  hiring). 
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Prayer-fund  loans ;  ^ 

Patent-fund  loans ;  ^ 

Advances  on  behalf  of  another ;  ^  and 

Loans  for  taxes  due  in  advance :  ^ 
the  court  shall  order  a  80-day  term,  and,  if  at  its  expiration 
the  debtor  cannot  pay,  then  a  payment  by  instalments. 
But  the  following  claims  : 

Bills  of  exchange ;  ^ 

Wages  for  labor ;  ^  and 

Earnest-money ;  ^ 
differ  from  private  money  loans,^  and  full  payment  without 
delay  must  be  required. 


1.  Tera-kata  (Buddhist  temple)-«/i/c2o-l;tii.  This  was  money  con- 
tributed to  a  temple  to  pay  for  prayers  for  dead  ancestors.  Ordinarily 
such  a  gift  exceeds  nowadays  100  yen,  Tbe  interest  pays  the  expenses 
of  the  prayers  offered  perpetually  on  the  anniversary  of  the  ancestor's 
death.  2.Kwan'kin.  See  ti^/ra,  No.  9.  9.  Taiekaye-kin,  A,  Senno- 
bei-kin.  k  daimyo  often  secured  his  borrowings  by -pledging  the 
rice  tax  of  his  fief,  and  sometimes,  for  greater  security,  the  peasants 
were  ordered  to  pay  in  advance  the  tax  of  the  succeeding  year  or  two. 
The  above  term  indicates  either  a  loan  to  a  daimyo  secm'ed  by  a 
promise  of  the  advance-payment  of  the  rice- tax ;  or  a  loan  to  a 
farmer  who  has  been  ordered  to  pay  in  advance  and  is  obliged  to 
borrow  for  the  purpose.  The  latter  is  the  more  probable  meaning. 
5.  Kawase-kin,  6.  Shokunin  (workman,  arti8an)-ffiita  (labor-time)- 
chinkin  (price).  7.  TeUuke-kin,  8.  Altai  $Juiku-kin.  Aitai  (some- 
times pronounced  sotai)  is  used  to  designate  a  private  transaction, 
i.e.,  one  not  needing  a  public  authentication  or  registration,  and 
hence  opposed  to  pledges,  land-transfers,  etc.  It  has  already  been 
said  that  sJuiku-kingin  (money  loan)  is  the  typical  claim  in  a  class 
of  actions  differing  in  procedure  from  pledges  of  realty,  etc.  Now 
this  passage  and  a  few  others  indicate  that  the  aitai  or  non-official 
nature  of  these  transactions  is  the  quality  which  in  Japanese  juris- 
prudence united  these  various  actions.  This  is  in  harmony  with 
the  nature  of  the  practical  distinction  between  the  two  great  classes, 
for  the  sJiaku-kingin  class  was  enforced  with  great  leniency  to  the 
debtor  and  was  even  subjected  to  the  Kullification  Orders  already 
mentioned ;  while  the  other  class  was  given  a  comparatively  speedy 


:rrt   7  V'if.    irru-ri«*>,    iir-nii'*    fiiiLiTr-tfi   •rfiml    i*  rtnrinnirr  jr 

'-vifi-.i    -ii     tut    .-v>:i)f:   \i     iir'kitfuiit'  anm.  "iu*  inrmrfr-  if 
111^'  iii<(t>rr»M.tui; '    v'lftra  "lift  ui«mini?ir  i«»fU3^  iuf  ;.uiiii  «dafr 

Ii*  t   •mtt    :lvr   nniiftv    itit*  >  inmcir  uciuuir  i  JMmHT. 
»ii(    'tiA   .vnnK    v\diji\r  .a    lilH^i    1^   "im  iinmr  ii    ']«  bl 


A  ji*rri*«|  //f  thA  yhTumii  i^«*4«ii^  will  *l*oir  hflrw  the 
V..f.  inf,  tlMnn^   %\U^*A   Ufftn  \inuk  Ui  time.      Hirtorieml 
n$'*ti  Si*',  feit^/t  \n  tn\tp\  in  t»tA'\nsi  Xhtmti  preeedcntJ ;  an^  ia  Xo.  98L 
4f^)ir,pr  ifTith  th«!  «*»«  ntiifjf^A,  htiH  p«Tc«iTet  the  more 

r  U'firi  ///,  2.  T/>A*i  iprfft\nt:fj)-ffo  (axe).  3.  Uke-oi, 
ftn  tJri«l«TfUkin(/  to  A/iriKtrnct  btiiMingn  or  other  Urge  worki.  4.  Jito, 
Htf  iuittftUurtUm.  n.  K^  No.  2H,  2,  Art.  10,  iif/r/r.  6.  Haku  (wliHe)* 
«///  i\rt»\t*ir)  l^ifnltt  (not«*«  ']<^^1).  7.  7/4/  (doable) -l;rii.  Thic  ispfoba- 
\t\y  %  XU^mAniUm  of  th«  Cham  tier  of  Deciffions.  8.  Ka  (faolt)-rya 
l\tf\M).  H.  /f/n  (rnotii*/)  «/if<  (mafiter,  person).  10.  Kari  ffaofno^-muihi 
(ii<iffi<i  a^  «/rM). 
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[No.  8]      Diaposition  ^  of  an  Action  by  one  who 
has  suffered  Local  Exile  *  and  seeks  to  en* 
force  a  Claim  for  3Ionetj  Lent  ^  to  a  Resi- 
dent of  his  former  Domicile. 

A  Resolution  of  the  Town  Magistrates  of  Yedo, 
in  Fall  Session,^  upon  a  Gonsoltation  ^  by  the 
Town  Magistrates  of  Osaka. 

Dated  Kyoho,  II,  4,  2  (May  12, 1717). 

**  Where  a  person  suffers  exile  from  his  locality,  but  has 
a  claim  against  a  person  residing  there  and  petitions  for  its 
pa3rment,  the  petitioner  ^  himself  of  course  cannot  re-enter 
the  place,  so  that  the  Court  cannot  take  up  a  suit  brought  by 
him.  But  if  he  transfers  ^  his  claim  to.  a  relative  or  a 
ser\'ant  or  some  other  person  of  his  household,  and  the 
transferee®  brings  suit,  the  Court  will  take  it  up,  and 
«fter  invefttigntiou  give  judgment.^  The  above  was  resolved 
by  the  Town  Magistrates  [of  Yedo]  in  Full  Session,  on  be- 
ing consulted  by  the  Town  Magistrate^  of  Osaka. 

The  disposition  of  actions  where  the  defendant  suffers 
local  exile  should  also  be  compared." 


[No.  4]      Money  Loans}^ 

A  Proclamation  ^  of  the  Chamber  of  Decisions." 

Dated  Yenkyo,  lU,  8  (May,  1746). 

<<We  hear  that  lately,  owing  to  pecuniary  distress, 
many  dishonest  methods  of  lending  money  have  come  into 
vogue,   and  that  oppressive  clauses  are    inserted  in  the 

1.  TorUattuhti.  2.  Tokoro-barai  (exile  from  a  partioolar  village, 
town,  or  ward).  8.  Kashi-giru  4.  Probably  the  two  MAgiatcatea  and 
their  chief  clerks.  5.  Hyogi-$Jio,  6.  Negai-nin,  7.  Yuxuri'WaUuu, 
8.  Yuzuri'Uke  (receive)-itiii.  9.  Saikyo.  10.  Kin-gin  taishaku. 
11.  On-furegaki,  12.  Cited  from  '*  Kempo  Burgo.**  Theae  reierenoes 
are  to  the  books  eontaining  the  deciaiona  and  other  precedents. 
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Ko.  4]  instraments  and  nsnry  ^  is  taken.  This  is  not  to  be  aUowed, 
and  we  order  a  reform  in  these  matters.  Hereafter,  when 
we  have  given  judgment  against  a  defendant,  and  after 
default  have  ordered  payment  without  fail,  whether  he  be  of 
the  gentry,  the  priestbood,  or  the  townspeople,  we  shaU  in- 
vestigate to  see  wbether  there  has  been  anything  improper,  — 
oppression  by  the  creditor,  usury,  or  failure  to  give  the 
debtor  a  receipt  upon  settlement  and  subsequent  entry  of 
action  ^  for  the  amount ;  and  w^e  shall  punish  the  creditor  as 
the  circumstances  require. 

Nowadays  there  nre  many  persons  who  lend  money 
upon  deeds  of  sale  of  houses,  storehouses,  or  sundry  uten- 
sils. This  differs  from  the  transaction  of  house-pledge,^  nor 
does  the  instrument  bear  the  seal  of  the  headman,  so  that  it 
is  in  fact  only  a  hypothec  ;  and  we  shall  give  judgment  as  in 
the  case  of  [ordinary]  money  loans. 

But  sales  of  boat- shops  or  of  hair-dressers*  shops  do 
not  come  under  this  rule. 

This  is  to  be  made  known  in  all  the  wards. 

3rd  month." 


[No.  5]      Disposition  ^   of  Actions   upon    Money 
Loans.^ 

Dated  Yenkyo,  III,  8  (May,  1746) 

1.  Ko  (high) -rt  (interest).  2.  ShuttHosnru,  3.  lye-shichi,  4.  Tori' 
sahahi-liata.  5.  Probably  a  Resolution  of  the  Chamber  of  Deci- 
sions. See  No.  28,  1.  The  bead-notes  of  the  cases,  here  printed 
in  italics,  seem  usually  to  have  been  matle  up  by  the  compilers 
of  the  collection.  The  description  following  it,  naming  the  sort  of 
document,  the  date,  and  the  parties  writing  and  receiving,  is  some- 
times by  them,  sometimes  by  the  present  editor ;  it  has  been  interted, 
when  lacking,  because  of  the  greater  convenience  to  the  reader.  It  ia 
not  always  possible  to  tell  from  the  text  whether  the  headnote  is  by 
the  compilers  of  the  Judicial  Department  or  by  the  original  Tokaga' 
clerks  who  put  together  the  documents  in  the  volumes  cited 
sources ;  in  the  latter  case  the  headnote  would  bear  somewhat  the 
same  relation  to  the  documents  as  that  of  the  headnote  of  an  oflleial 
Beporter  in  the  United  States.    The  portions  unmistakably  belong- 
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1.  [Ordinary]  money  loans  :  ^ 

2.  Prayer-fuud  loans  : 
8.  Patent-fund  loans  :  ^ 

4.  Loans  on  hypothecs  :  3 

5.  Advances  on  behalf  of  another  : 

6.  Loans  for  taxes  due  in  advauce  : 

7.  Wages  for  labor : 

8.  Earnest-money : 

9.  Dowry-money :  * 

10.  Unpaid  purchase- money  : 

11.  Investment- loans  :  ^ 

12.  Loans  secured  by  deeds  of  deposit^  of  uteusils  : 
18.  Loans  secured  by  deeds  of  sale  7  of  articles  : 
14.  Loans  to  Government  vassals®  and  Govern- 
ment merchautSf^  secured  by  hypothec  of 
ground-rent  or  house-rent  of  residence-land 
received  from  the  Government : 

ing  to  the  original  text  are  enclosed  in  quotation  markH  ;  except  the 
headings  of  the  different  documents  of  a  single  Number,  where  each 
document  usually  contains  a  superscription  indicating  its  nature. 
The  dates  are  of  course  usually  found  in  the  original ;  but  where  there 
is  a  single  document  only,  the  date  is  placed  in  the  headnote  only, 
especially  as  it  is  not  always  possible  to  tell  whether  it  belongs  in  the 
document.  1.  Shakn-kingin.  2.  See  infra^  No.  9.  8.  Kakiirekin, 
4.  Jisan  (brought  property) -A/n;  usually  the  money  brought  into  the 
family  by  the  woman  or  the  man  on  the  occasion  of  a  marriage ;  but 
sometimes  also  the  sum  brought  by  an  adopted  son.  5.  Shiire-kin; 
this  term  is  somewhat  obscure.  Shiire  conveys  the  idea  of  an  in- 
vestment, a  stock  bought  for  re-sale,  a  sum  laid  out.  Shiire-kin 
probably  means  money  borrowed  for  the  purpose  of  investing, 
or  money  advanced  by  the  wholesale-dealer  to  the  producer. 
C.  Azuk^-itfioinon.  7.  Unwata$hi-$homon.  8.  Go- A-«-wim,— petty  «a- 
miirai  belonging  to  the  Tokugawa  house,  their  income  being  less  than 
300  bales  of  rice.  They  served  often  as  police,  keepers,  stewards, 
etc.,  and  were  as  a  class  overbearing  and  untractable,  looking  down 
on  all  vassals  of  other  families  as  inferiors.  9.  Go-yo  taithi-chonin 
<merchantB  assisting  Government  undertakings).  These  were  rich 
towns  people,  who  lent  money  to  the  Government,  and  were  accorded 
the  privilege  of  sword-bearing  and  endowed  with  a  piece  oi  land. . 


So,  $1  'Clais^  uiAin^  froci  tnufcsaftioBs  of  the  ac*>ve  sorts 

ocenTTin^  before  Yeokvo  I » 1744 »  shaJl  not  be  Ukai  mp ;;  ^ 
bot  fivr  th/j4«  aecanizLg  daring  uid  since  TfOtkro  I  tlie  Covrt 
shall  u^ne  a  jfnmmoni*  -  for  the  4th  or  the  21st  dar  of  the 
n^onth  and  ord«T  payment  whhin  a  SO-day  term.  If  any 
arreara,  h^iwever  small,  remain  at  its  expiration,  a  payment 
bv  bt-montblv  in-stakoentA  shall  be  ordered.  If  the  debtor 
iH  4till  in  defaalt,  an  order  of  exeention  in  bankmptey  shall 
iaane. 

If  a  debtor  fstils  to  appear^  on  summons  or  is  in 
[wilfnr  defaalt  after  being  ordered  to  pay,  he  shall,  if  ono^ 
of  the  military  gentry,  be  reported  to  the  Council  of  State,  or 
if  of  the  priesthood,  farmerji,  or  townspeople,  be  ponished* 
Moreover,  where  money  has  been  illegally  loaned,  the 
creditor  shall  l^e  punished  as  circumstances  require.*' 


No.  6  IsHuivtj  of  an  Order  for  Evicting  *  a 
Tenant  pending  trial  of  a  Money  Action  * 
against  him. 

A  lieply  of  Magaribuchi,  Liord  of  Kai,  Town 
Magistrate  of  Yedo,  to  a  Consultation  by 
Makino,  Lord  of  Osumi,  Town  Magistrate  of 
Yedo. 

Dated  Auyei,  VII  8,  18,  (October  8,  1778). 
1.     Letter  of  Connultationfi 

**  From  Miikino,  Lord  of  Osumi ; 

It  haH  l>ecii  the  custom  that  wherever  a  tenant  of 
houHo  or  ground  \h  sued  on  a  claim  of  money  lent,  the  house- 
maHtcr^    cannot  petition   for  an    eviction   without  under* 


1.  ThiH  tnuHt  bo  snppliod.  See  No.  28, 1.  2.  Yohi-doithi.  8.  Fufoir 
$\trH.  4. '//  (land) w/ff /<*  (expel) ,  tamt  (Hhop) -(/a/^.  5.  Kintu  (monej)-deiri. 
Q.  On-fodan-Hho.  C'liedtvom  *'  Kaki torn f."  T.Itjenunhi,  There  issome- 
diflicuUy  in  determining  the  meaning  of  this  word.  Literally  it  ahonld 
mean  **  honse-mattter,"  and  to-day  it  signifies  **  house-owner.*'  But  it 
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taking  ^  responsibility  for  the  claim.  But  we  learn  that 
this  rule  causes  much  hardship  to  land-owners  ^  and 
house-raasters,^  and  it  is  reported  that  there  are  evil- 
disposed  tenants  who,  when  they  perceive  their  house- 
master about  to  petition  for  their  eviction  from  the  house 
or  the  ground,  intentionally  ^  cause  a  money-action  to  be 
invented.  So  that  henceforward  may  we  order  au  eviction 
from  ground  or  house  without  an  undertaking  of  the  action 
by  the  house-master, — providing  that  this  rule  shall  not 
apply  to  the  trial  ^  of  any  other  kind  of  suit  ?  ^ 

8th  month,  6th  day." 
2.  Answer, 

**  I  think  that  hereafter  you  may  well  proceed  as  your 
letter  suggests. 

8th  mouth,  18th  day. 

Magaribuchi,  Lord  of  Kai.'* 


[No.  7]  Judgment  requiring,  after  investigation^ 
that  a  Feudal  Lord  or  Esquire  shall  pay  a 
Money  Loan'^  contracted  by  Fanners  mth 
the  District-seals.^ 

A  Resolution  of  the  Chamber  of  Decisions,  in  Full 
Session.^ 
Dated  Kwansei,  II.  2,  11,  ^March  26,  lldOy^ 

1.      Proposal, 

**  Wlien  farmers  have  taken  a  loan,  ^^  giving  an  instru- 

was  in  old  dnyg  applied  to  a  sort  of  bailiff,  the  agent  of  a  large  land- 
owner (who  might  be  a  noble)  in  a  town,  having  the  general 
superintendence  of  the  letting  of  houses  and  lands,  and  virtually 
all-powerful  in  those  matteis.  He  was  often  known  as  oya  or 
"  parent "  of  the  tenants,  exercising  a  paternal  care  and  influ- 
ence, and  making  a  prominent  figure  in  the  local  community. 

1.  Hiki-ukern.  2.  Ji-nu^hi.  3.  lye-nrnthi,  4.  Waza-tcaza^ 
6.  Gimmi.  6.  Kuji.  See  infra.  No.  28,  2,  Art.  28.  7.  Kingin-tai$ha» 
ku.  8.  Go-in.  For  the  extent  of  the  region  called  go^  see  Introduc- 
tion.   9.  Ichiza.     10.  Cited  from  "  Ko-hari -garni"     11.  Shaku-yo, 
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Ko.  7]  ment  with  the  district-seal,  aud  the  creditor  brings  a  suit 
for  repayment,  making  defendants  ^  of  the  joint- sealers,  the 
Full  Chamber  shall  indorse  the  petition,  summon  the  far- 
mers, and  try  the  matter.  If  the  farmers  plead  ^  that  the 
debt  is  in  reality  a  debt  of  the  feudal  lord  or  esquire,  and 
if,  although  there  is  neither  official  seal^  nor  indorsement^ 
of  the  feudal  lord  or  the  esquire  or  a  retainer  nor  a  collateral 
document,^  a  retainer^  on  being  summoned  affirms,  in  accord- 
ance with  the  farmers,  that  the  debt  is  that  of  the  feudal 
lord  or  the  esquire,  aud  that  the  latter  undertakes  it,  then 
an  order  of  payment  shall  be  issued  against  the  feudal  lord 
or  the  esquire. 

If  the  farmers  assert  the  debt  to  be  that  of  a  feudal 
lord  or  esquire,  and  a  retainer  of  the  latter  disputes  ^  this, 
the  court  shall  accept  the  statement ^  of  the  retainer.  lu 
such  a  case,  even  though  the  debt  appear  to  be  in  reality 
[that  of  the  lord  or  the  esquire] ,  it  shall  uot  be  decided^  to 
be  his  debt,  unless  the  instrument  bears  his  indorsement  as 
well  as  the  official  seal  of  the  local  official,  aud  tbe  farmers 
shall  be  ordered  to  pay." 

2.  Uuhric,^^  **  We  concur  in  tbe  above  views,  fol- 
lowing our  practice  in  the  case  where  a  debt  entered 
in  the  day-book  ^^  of  a  creditor  is  not  attested  by  the 
debtor's  seal ;  the  rule  in  that  case  being  that,  although  the 
law  does  not  permit  us  to  declaire  the  claim  a  valid  one,  yet 
if  the  debtor  admits  positively  ^'-^  the  arrearage  and  his  admis- 
sion tallies  with  the  creditor's  statement,  we  shall  order  pay- 
ment, but  that  if  the  debtor  disputes  it,  we  shall  not  order 
payment."  13 

1.  Aite  (opposite  party).  2.  Motdti-tateru.  3.  Okusho,  4.  Urit'iho. 
5.  Soije  shtmion ;  that  is,  given  by  one  of  those  persons.  6.  Kerai, 
7.  Moshi-arasou.  8.  ^Jo^lhi^l■uchi.  9.  Sadame.  10.  Shu  (red)-<Ao 
(writing).  11.  Hiyose  Uuke-komi-cho  (daily-miscellaneous-eutriefl- 
book).  12.  SO'inaku,  13.  See  No.  28,  2,  Art.  16,  for  a  rule  od  the 
same  subject. 
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8.  Oriler. 

"  When  fiirmers  borrow  money  upon  an  instrament  bear* 
ing  the  district-seal,  and  the  instrament  bears  the  official 
seal  or  the  indorsement  of  a  feaditi  lord  or  esqnire  or  his 
retainer,  or  a  collateral  instrument  exists,  if  the  creditor  files 
a  petition  against  the  farmers,  then  the  Full  Chamber  shaO 
indorse  the  petition,  summon  and  examine  the  farmers,  then 
summon  also  the  retainer,  and  after  a  trial  order  the  feudal 
lord  or  esquire  to  pay. 

Note,  that  if  the  above  official  seal  or  indorsement 
exists,  an  order  of  payment  may  be  made  to  the  feudal  brd 
or  esquire,  ev^i  though  [the  creditor]  does  not  petition  for 
such  an  order* 

The  above  resolution  has  been  taken  fkt  a  Full  Session.** 


[No.  8]     Debts  of  a  Temple-Incumbent  ^  who  has 
suffered  Punishment. 

A  Reply  of  Wakizaki,  Lord  of  Awaji,^    to  an  In- 
quiry 3  by  Negishi,  Lord  of  Hizen.^ 

1.  Ji-in,  2.  Temple  Magistrate  from  1791  to  1818.  8.  Toi- 
aicase.  The  most  common  terms  to  designate  the  circum- 
stances under  which  the  documents  came  to  be  written  are: 
Moshi'itwase  (resolution),  emploj'ed  of  a  concurrent  determination 
by  two  or  more  persons,  and  here  usually  of  the  Chamber  of  Deoi- 
sions  ;  sodan-iho  or  kakeai  (consultation),  usually  applied  to  a  letter 
from  one  Magistrate  to  another ;  but  kakeai  is  sometimes  applied 
to  letters  from  the  retainer  of  a  feudal  lord  to  one  of  the  Magistrates ; 
ukagai'sho  (request  to  a  superior,  here  termed  **  petition  "),  properly 
employed  for  requests  made  by  a  private  person  to  an  official,  by  a- 
retainer  to  a  Magistrate,  or  by  a  Magistrate  to  the  Council  of  State;. 
toi-mcase  (inquiry),  usually  in  communications  between  equals ;  hyO' 
ketsii  (decision),  and  a  few  other  terms,  applied  properly  to  adjudica- 
tions of  specific  disputes ;  fare  (proclamation),  applied  to  all  pro- 
clamations by  authorities,  but  especially  to  maehi-burct  regulations 
or  laws  posted  for  the  information  of  the  townspeople ;  an  (proposal, 
bill),  a  proposition  of  law,  mode  either  to  the  Chamber  or  to  the 
Council  of  State;  shita-an  (draft  of  a  law)  is  used  in  the  same 
connection.    4.  Town  Magistrate  from  1798  to  1815. 
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No.  8]     1.     Inquiry, 

'*  Where  the  late  incumbeDt^  has  left  a  debt,  but  has 
been  punished  for  some  reason  and  his  succession ^  ex- 
tinguished, should  the  present  incumbent  ^  be  made  to 
undertake  the  payment  of  the  debt  **  ? 

2.     Answer. 

**  In  regard  to  your  letter,  I  will  say  that  when  the  in- 
cumbent of  n  Buddhist  temple  is  punished  and  his  succession 
is  extinguished,  the  subsequent  incumbent^  is  to  uudertake 
the  debt,  if  it  is  one  attaching  ^  to  the  temple  itself.  There 
is  a  precedent  0  by  which  the  successor  was  ordered  to  pay, 
when  the  former  incumbent  had  suffered  punishment, 
because  the  temple- seal  had  been  used ;  so  that  in  the  case 
mentioned  by  you,  if  the  instrument  shows  that  the  money 
was  borrowed  for  the  needs  of  the  temple,  we  think  it  is 
just  to  order  the  successor  to  pay.'*^ 


[No.  9 1  Order  for  tlie  Payment  of  a  Loan  made 
bij  a  deceased  Zato  ®  of  the  Blind^  tlie 
Petition  heiufj  fled  htj  his  Successor. 

A  Decision  ^  of  the  Chamber  of  Decisions,  in  Full 
Session. 

Dated  Kwansei,  V,  5,  2  (June  10,  1798)." 

1.     Memorandum  of  Consultation A^ 

**  Heretofore,  when  in  instruments  of  debt  taken  by 

1.  Senju.  2.  Sei-dai  (lit.  generations).  3.  Go-Jtt.  4.  So-Ju 
5.  Tsuki.  C.  Sen  (former)- re i  (customary  rule).  7.  No  date.  Cited 
from  ''  Chihokosai-roku.^^  8.  This  was  a  class-name  for  the  tbree 
highest  ranks  among  the  blind.  Money-lending  was  one  of  the  chief 
occupations  of  the  blind,  especially  by  those  of  the  privileged  classes. 
See,  for  some  account  of  these  ranks  among  the  blind,  Dixon,  in 
Trans.  Asiat.  Soc.  Jap.,  XIX,  578.  0.  Hyo-ketm.  Yet  the  decision 
itself  does  not  appear.  But  it  is  certain  that  the  proposal  was  approv- 
ed.   10.  Cited  from  **  Fuhari-gami.''    11.  By  one  of  the  Magistimtftt. 


> 
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^flto  the  rank  of  the  creditor  (whether  first  or  secoud  ^ ) 
and  the  words  "and  fellow-members  " 2  or  "  and  appren- 
tices "  3  have  been  written  in,  and  a  clause  has  been  inserted 
reciting  that  the  money  loaned  is  part  of  the  **  patent-fund/'* 
and  at  the  creditor's  death  the  son,  mother,  wife,  or  other 
successor  has  petitioned  for  payment,  payment  has  some- 
times been  ordered,  sometimes  not,  and  the  decisions  are  at 
variance. 

It  is  true  that  if  in  the  instrument  the  creditor  is  named 
as  one  person  only  (for  example,  *  So-and-so,'  or  *  So-and- 
so,  a  Roto  ')  and  there  is  no  joinings  of  others  (such  as  *  and 
fellow- members  *  or  *  and  apprentices '),  the  claim  may 
legally  be  transferred  ^  to  an  outsider ,7  aud  the  latter  may 
sue  the  debtor.  But  if  the  above  terms  are  used,  the  instru- 
ment implies  that  it  is  to  be  transferred  ^  to  the  apprentices  or 
the  fellow-members.  Now,  although  the  instrument  may  be 
worded  at  the  pleasure  of  the  parties  so  as  to  pass  on  death  to 
either  outsiders  or  other  zato,  yii  in  the  above  case  certaiuly 
no  outsider  can  claim  the  right  to  sue  ou  the  ground  of 
being  the  general  successor  to  the  patrimony  of  the  deceased. 


1.  Ken-gyo,  hoto,  2.  Nakama.  3.  DesJii.  Tbis  would  be 
because  loaus  or  contributions  had  been  received  from  these 
persons  and  a  certain  community  of  interest  existed.  4.  Kwan-kin, 
In  order  to  attain  the  highest  ranks,  the  Emperor's  patent 
was  necessary,  and  certain  examinations  were  to  be  passed ; 
but  these  latter  might  be  omitted  on  payment  of  a  fee,  sometimes  as 
large  as  500  ryo.  To  obtain  the  necessary  wealth  was  one  of  the  great 
ambitions  of  every  blind  man.  A  store  of  money  was  set  aside  for 
the  purchase  of  the  patent,  and  gradually  added  to.  Meantime,  it 
might  be  increased  by  lending  it  out ;  and  when  this  was  done,  the  credi- 
tor could  not  be  considered  harsh  or  unjust  if  he  rigorously  exacted 
full  and  prompt  repayment  of  a  fund  so  important  to  his  welfare  in 
his  profession.  For  this  reason  it  became  customary  to  recite,  in  all 
instruments  ol  debt,  thfit  the  money  lent  by  the  blind  capitalist  was 
a  part  •(  lHll^^^|pAr^  ^*  Kaki-kuwaye.  6.  YuzurL  7.  Shiro- 
4q  UfyA^mK^^^^' *^  ol  a  trade  or  profession). 
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I.  9]  Henceforth,  then,  we  think,  where  the  inBtrotueut,  ia  a 
loan  of  pntent-fund,  in  terma  joins  the  apprentioes  or  the 
fellow -memberB  of  the  creditor,  and  the  snoceBBor '  or  the 
aasigneeO  of  the  claim  is  a  zato,  the  judgment  should  be  as 
heretofore ;  bnt  where  an  ontaider  petitions  as  general 
SoccesBor,  my  opinian  is  that  we  need  not  order  payment." 


[No.  10]      Ordering   Payment  where  the  Instru- 
ment specifies  on  its  Face  no  Tenn' 

A  Decision  by  the  Chamber,  in  Fall  Session,  opoa 
a  Consultation  by  Hiichikano,  Lord  of  Eftwachi* 
na  to  a  snit  between  Onishi  Souosnke,  Uanager 
of  the  Shogun's  Ceremonial  Tea  Chamber  asd 
Pnrveyor  of  Tea-VeBsels,*  plaintiff,'^  and  Ha- 
yeda  Onoyemon,  retainer  of  Uotsudaira,  Lord 
of  Gemba,  defmidant.  * 
Dated  Ewanaei,  UI,  11,  21  (December,  16,  1791).' 
1.      Co  It )  Kilo  (l  OH. 

"  Thia  suit  began  on  the  4th  day  of  the  6th  month, 
and  I  have  proceeded  with  the  trial  from  time  to  time.  In 
;he  instrument  uf  loan  ^  there  is  a  statement  to  the  efEaet 
;hat  the  debtor  shall  pay  gradually,  according  as  the 
adjustment  of  hia  affairs  will  permit,  but  that  he  shall  not  be 
negligent  in  the  pnyuiont.  Thuugh  no  term  is  fixed,  the 
debt  is  uow  in  arrears  for  18  years,  running  on  by  virtoe  of 
,he  above  promise"  as  to  gradual  payment.  My  request  ia 
for  advice  as  to  whether  I  should  order  |iiijiiiout.  I  append 
copy  of  the  instrument." 


1.  Sotoka-nin.    2.  ¥usari-uk<-ni».     3.  Ki  ilercn)  neltii   (mofia^' 
I.  These   titles  were  all  honorary.     For   Ihe  schema  on  nhioh 
lased,  Bee  Introduction.    H.  Negai  Ibe^ijnin.     G.  Jilt.    7, 
'  Kakitomt."     8.  Shakii-yS.    9.  Yakuiuhu.  «  ' 
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2.     Decision, 

*'  As  to  this  suit,  it  has  been  decided  by  the  Chamber,, 
apon  consnltatioQ  in  Full  Session,  that  payment  should 
be  ordered.'* 


[No.  11] .  Disposition  of  an  Instrument  of  Loan  ^ 
given  by  a  Banished  ^  or  Absconding  ^ 
Debtor. 

A  Reply  of  Hatsukano,  Lord  of  Kai,  to  a  Consul- 
tation by  Ikeda,  Lord  of  Chikngo,  as  to  a  suit 
between  Riyemon,  householder,*  of  Shiba 
District,  Katamonzen  Ward,  Block  No.  1, 
plaintiff',  and  Takada  Bunyemon  and  Yamada 
Onoyemon,  former  retainers  of  Tsumaki,  Lord 
of  Sado,  defendants. 
Dated  Kwansei,  III,  12,  6  (December  80, 1791  ).5 

1.     Consultation, 

*'  The  defendants,  by  an  iustrument  bearing  their  joint 
uames,^  borrowed  40  ryo,  in  Horeki,  IX  (1759),  and  Bun- 
yemon, by  instrument  bearing  his  own  name  only,*^  bor- 
rowed 50  rtjo  in  the  same  year,  from  the  said  Riyemon. 
The  latter  has  now  filed  a  petition  against  the  Lord 
of  Sado,  because  it  was  stated  in  a  clause  of  each  in- 
strument that  the  money  was  borrowed  for  the  use  of  the 
debtor's  lord.  I  sent  the  complaint  ®  to  the  Lord  of  Sado, 
who  has  replied,  *  That  he  does  not  remember  borrowing 
either  of  these  sums  ;  that,  as  to  the  debtor  Bunyemon,  he 
had  taken  away  his  swords®  in  Horeki,  X  (1760),  forbidden 
him  to  reside  in  Yedo,  and  banished  him  for  miscouduct ; 
that,  as  to  Onoyemon,  ho  had  absconded  in  Horeki,  XIII 

!•  AMfff,    i.  TmUho*    8.  Shuppon,      4.  lyemochi.     5.  Citevi 
to0nt«JPBd(i*^^'"'     1  J»»iifr     l.Iehi-mu.    S.  So-Jo.    9.  Dai-s/m 
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Ko.  11]  (1768) ;  that  the  Lord  of  Sado  had  entered  these  events  in 
the  records  of  the  proper  office  as  tdey  occurred ;  that  when 
he  borrows  money  for  his  own  use  he  invariably  indorses  the 
instrument ;  that  neither  of  the  present  instruments  bears 
his  indorsement ;  that  in  his  opinion  the  statement  of  the 
two  vassals  as  to  the  use  for  which  the  money  was  intended 
was  of  their  own  invention ;  and  that  therefore  he  declines 
to  pay/  Now,  if  the  borrowers  of  this  money  are  discovered 
and  sued,  ^  well  uud  good :  but  as  this  reply  is  doubtless 
correct,  and  as  the  whereabouts  of  the  two  men  is  not 
known,  shall  I  make  no  order  ^  as  to  the  petition,  and 
dismiss  3  the  complaint,  inasmuch  as  the  Lord  of  Sado 
points  out  that  the  instrument  is  not  indorsed  by  him,  and 
that  he  does  not  recollect  any  such  loan  ? 
12th  month." 

2.     Anstcer, 

'*  In  regard  to  your  letter,  I  think  that  you  had  better 
refuse  an  order  of  paymeut  and  dismiss  the  complaint." 
12th  month. 

Hatsukano,  Lord  of  Eai.** 


[No.  12]  •     Disposition  Actions  brought  after   the 
Limit  *  of  Time  for  entertaining  Suits. 

An   Instruction^  of  the   Council  of  State  to  the 
Chamber  of  Decisions. 

Dated  Kwansei,  IX,  8,  (October,  1797).  « 

1.     Letter, 

*'  It  is  of  the  greatest  importance  that  you  should  so 
proceed  in  your  cases  as  to  make  your  conclusions  in  every 
instance  correspond  to  the  real  merits  ,7  no  matter  how  long 

l.Aikakaru.  2.Saia.  B,  Kyoku-ka.  4.  Kagiri,  5.  On-kakitori,  6. 
Citedfrom  **  Fum-hari -garni:'  7.  JiJiUu;  literally,  "  facts,"  ••  truth." 
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a  time  is  spent  in  tbe  inquiry,  and  especially  now  that  a 
reform  has  been  made  in  regard  to  the  limitation  of 
actions ;  ^  and  it  is  yoar  duty  to  see  that  the  conduct  of 
neither  party  shall  impede  the  course  of  justice.  Now, 
though  we  hear  that  the  Shogan  is  shortly  to  make  a  new 
Proclamation,^  and  though  in  the  meantime  few  suits  may 
come  before  you,  still  it  will  be  well  for  you  to  consult  as 
to  your  private  rules  ^  in  these  matters  ;  [and  we  make  the 
following  suggestious]. 

Where  a  payment  by  instalments  has  been  ordered,  but 
the  debtor  has  brought  into  Court  a  less  sum  than  is  due, 
the  proceeding  hitherto  in  vogue  is  not  satisfactory.  Hence- 
forth, if  the  debtor  be  a  vassal  of  a  10,000  koku  lord  ^  or 
some  other  important  person,  yon  had  better,  if  the 
circumstances  demand,  summon  the  Chief  Seneschal^  or 
some  other  important  official,  and  order  payment  without 
fail.  Doubtless  it  is  impossible,  merely  by  means  of  an 
order,  invariably  to  secure  complete  payment  on  every 
occasion,  and  if  the  debtor  alleges  any  unavoidable^  hind- 
rance, you  may  receive  the  excuse.  But  if  this  occurs 
three  times  or  so,  and  you  think  that  the  debtor  has  been 
negligent  in  attending  to  the  debt,  then  you  shall  call  the 
matter  to  the  attention  of  the  official  who  appeared  for  the 
debtor ;  7  and  if  any  further  irregularity  occurs,  you  shnll 
•summon  the  Chief  Seneschal,  as  above  mentioned,  and 
ccDsure  him  and  order  payment.  Before  proceeding  to  this 
•extreme,  you  should  notify  the  debtor  that  the  matter  has 
reached  such  a  stage,  and  then  take  the  above  step  on  receiv- 
ing nn  acknowledgment  of  the  receipt  of  the  notice.     Where 

1.  See  the  next  precedent.  2.  Of  course  the  Shogun  took  no  active 
part  iu  the  matter.  This  phrase  means  that  the  Council  itself  was 
preparing  the  measure.  3.  Nat  (private) -fciAa  (rules).  4.  That  is,  a 
daimyo  in  the  exact  sense.  5.  Karo.  6.  Yamu  wo  yez'iru,  7.  No 
vassal  or  lord  of  any  importance  appeared  pdrsonally  in  a  court  of 
justice,  unless  on  important  occasions.  He  was  represented  by  some 
offi  cinl. 
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Ku.  12^  the  debtor  is  a  person  of  small  estate  or  a  bolder  of  office,^ 
and  the  case  comes  to  extremes,  notify  him,  as  above,  aboat 
bammoning  the  Chief  Seneschal  or  other  officers,  and  if  this 
does  no  good,  make  an  order  of  payment  withoat  £ul  and 
address  it  to  the  Chief  of  his  Boreaa.^  If  he  is  under  the 
direct  control  ^  of  the  Junior  Council,^  addt^ss  the  order 
tu  his  fellow-officers  ;  if  he  is  the  only  one  in  that  office,  to 
those  of  the  same  rank;^  if  there  be  none,  then  to  his 
family. 

If  after  all  this  tlie  debtor  remains  in  arrear,  you  shall 
inform  the  Shognn,  and  he  will  make  some  order,  which,  we 
think,  will  induce  proper  conduct  by  the  debtor.  The 
creditor,  as  a  usual  and  natural  thing,  is  intent  on  winning 
hifr  profit,  and  even  heartless  in  attaining  his  end ;  but  yoa 
must,  in  the  trial,  not  forget  [that  he  is  merely  seeking  his 
due] ;  while  as  to  the  debtor,  he  ought  constantly  to 
remember  his  honor  as  a  borrower,  and  vou  must  instruct 
him  not  to  forget  what  honor  requires  of  him  ;  and  you  must, 
iu  case  of  necessity,  not  fail  to  report  him  pubhcly  to  the 
Shogim,  who  will  then  make  some  order. 

Such,  we  think,  should  be  the  private  principles  on 
which  yon  should  proceed.  Consult  among  -yourselves 
thoroughly,  and  deliberate  on  the  proper  rules,  reporting 
thereon  to  us.  It  will  not  be  too  late  even  if  yon  report 
after  the  issuing  of  the  Proclamation  before- mentioned.  We 
especially  urge  you  to  communicate  your  views,  because  it 
would  be  highly  regrettable  if  the  present  evil  state  of  affairs 
should  continue  or  grow  worse,  and  we  desire  to  di8C0\'er 
some  means  of  amendment." 

2.     Answer, 

*'  We  have  perused  your  letter,  and  consider  that  it 
leaves   nothing  more   to   be   said.     We  agree  with  its  sug- 


1.  KhotJii.  2.  Kaihiru  Khihui,  3.  Jiki  it/tihai,  Tliis  was  to 
avoid  disgiaciug  so  high  au  officer  by  a  summons  of  debt.  4.  Wuka- 
di^hhjori,  the  body  next  to  the  Council  of  State.    5.  Dorettu, 
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gestions,   and   shall  adopt  tliem  as   a  temporary  system, 
until  the  Proclamation  is  made.     After  that  we  shall  make 
a  farther  investigation  of  the  suhject  and  report  to  yon. 
8th  month. 

Chamber  of  Decisions,  Full  Session." 


[No.  13]       Disposition    of   Actions    on    Money 
Loans.  ^ 

A  Resolution  of  the  Chamber  of  Decisions  in  Full 
Session. 
Dated  Kwansei,  IX,  9,  18  (November  1,  1797).  i 

**  As  to  suits  upon  money  loans, ^  credit  sales,  farm- 
laborer's  wages, 3  workmen's  wages,*  etc.,  it  has  been 
ordered  that  judgment  shall  not  be  giveu  [by  the  Magis- 
trates] in  any  such  cases  now  pending,  and  that  even  suits 
[belonging  to  these  classes]  already  taken  up  by  them  and 
adjudged  shall  not  be  further  treated  in  nny  Magistrate's 
Court.     Their  disposition  shall  be  as  follows : 

(1.)  As  to  suits  now  in  the  course  of  trial  before 
the  Temple  Magistrate,  Town  Magistrate,  and  Finance 
Magistrate,  where  payment  within  30  days  has  been  ordered, 
and  as  to  suits  to  enforce  satisfaction  of  a  judgment 
for  instalment-payments,  the  above  Magistrates  shall  make 
orders  in  their  Courts  substantially  as  follows :  As  to  suits 
upon  money  loans,  credit  sales,  farm-laborers  and  work- 
men's wages,  an  order  has  been  made  that  henceforth  the 
Magistrate's  Court  shall  not  try  all  those  hitherto  tried, 
and  shall  theref<>re  not  render  judgment  in  cases  pending 
or  on  [motions  to  enforce  judgments  for]  80-day  payment 
or  instalment-payment.  So  that  the  parties  in  such  suits 
shall  settle  the  matters  between  themselves,^  and  when 
private  settlement^  has  thus  been  made,  no  certificate  of 
discharge   "^  need  be  filed. 


1.  Cited  from  *' Shoji-dom^.-^       2.  Shaku-kingin.      9.  Saku-njo. 
4.  Tema-chin.     5.  Altai.     6.  Naisai.    7.  Sumikiichi-fhomon, 
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Ko-  13^  2.)     If  a  ilajiiitraM-  has  already  forwarded  a  fir«t-s€al  ^ 

cx^e  'of  the  above  classes]  to  the  Chamber  of  Decisions, 
h*r  »h:tll.  npoQ  the  appearance  of  h«~ith  parties  on  the  trial- 
thiy. '  n^ake  order  a?  above,  and  annul  the  complaint :  ^  and 
the  ^ame  « hall  be  done  when  a  private  settlement  is  reached 
':a   a    pending    ca^e] . 

Not<r.  that  the  coiopHiiit-initniment  thiL«  declared  null 
i»  t  »  U.'  br'-tiffht  T'V  the  Maffi^trate  to  the  Ch.iaiber.  and 
there  in  th»:  privfite  fCLc  he  shill  efineel  his  seal. 

(H).  ^^'hc-re.  in  a  lief  heid  in  trust  fur  the  Shogon.*  or 
in  tlir:  district  of  a  dc-puty.  an  order  for  instalment -pay- 
ment has  been  made,  the  FinaLce  Magistrate  shall  order  the 
ofhei'il  in  question  to  frame  his  dtrci*ion  acc'»rdinff  to   the 


1.  Sho-han,  ILib  t<rrm  i=  a  didicui:  oue.  but  se^ius  to  have  the 
folio- in;:  impr-rt.acc-T-iin^  to  the  aathoritv  of  Kfji  Jiikit-in  i"  Prirai« 
B'y.k  of  Sait'>-at-I^'n'"i.  When  a  complaint  wa.«  tir^t  entered,  the 
M'-i.'irUut^  in-l^rse'l  it.  to  the  efect  tbat  ihe  parties  sUoald  endeftvor 
to  settle  pnvat«;I  V.  bv  the  mediation  of  their  headmen.  landlords,  and 
co:upaLics.  an>.l  upon  failure  in  this  dhoold  appear  ou  the  7th  day  from 
date.  If  both  pirt:«  s  were  within  tlie  juris'liction  of  the  Magistrate, 
he  triel  the  ca-e  himself:  b:3t  if  the  defendant  was  not  under  hia 
jurisdiction,  the  indorsement  directed  the  parties  to  appear  on  the 
appointed  'lay  befi^re  the  Chamber  cf  Decisions,  who  then  tried  the 
ca'^.  The  Ma^^sftrate.  at  the  time  of  thus  indorsing,  affixed  his 
?e^l,  and  the  other  members  cf  the  Chamber  add«^  theirs  after- 
war 'i-.  presumably  at  the  time  of  trial.  Apparently  a  case  where 
the  defeiidant  al^ne  was  under  the  jurisdiction  of  the  Magifitimte 
before  whom  the  ca^e  was  br-iU(rht  was  assimilated  to  the  eate 
where  both  parties  were.  A  •*  first -seal  case"  then  meant  one  in 
which  the  defendant  was  not  under  the  jurisdiction  of  the  Court 
where  7>uit  was  brought,  and  therefore  a  case  in  which  the  Chamber 
took  original  jurisdiction.  See  iiirVa.  patsim.  But  several  obKenra 
point?  remain,  which  it  is  impossible  at  present  to  clear  up.  2.  5a«Ai* 
hi  ^appointed-day).  3.  Mi^i/'ijut,  4.  O-aztikari-fho, — that  is.  belong- 
ing to  the  Tokugawa  family  and  administered  by  one  holding  onder 
the  Shogun  as  a  vasi>al  (usually  an  esquire),  not  merely  as  an 
administrative  official. 
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intent  of  this  order,  and  to  annul  the  order  for  a  payment 
term^  and  forward  it  to  the  Magistrate. 

Note,  that  cases  within  the  jurisdiction  of  the  Temple 
Magistrate  are  to  be  iuvestigated  by  him  [on  request  of  the 
Finance  Magistrate] ,  and  a  reply  ^  made  to  the  Finance 
Magistrate. 

(4.)     [In  cases     of  the    above- specified  kinds]    any 

order  for  a  payment  term  or  final-certificate ^  which  has 

been  delivered  to  the  plaintiff  shall  be  returned  to  the  issu- 

iug  Court  and  forwarded  by  it  to  the  Chamber  of  Decisions 

[for  cancellation] . 

Note,  that  this  applies  to  payment  orders  made  by  a 
Magistrate  in  suits  heard  at  Private  Sessicns.^ 

(6.)  This  Order  is  to  apply  only  [to  the  ordinary 
actions]  in  whicb  the  established  rule  is  to  order  an  instal- 
ment-payment after  80  days ;  ^  and  actions  on  house-pledges, 
boat-house  hypothecs,  hairdressers'  hypothecs,  arrears  of 
wages  of  servants,  money  lent  on  pledges  of  reliable  pro- 
perty,^ bills  of  exchange,  land  pledge,  rice  bought  and  left 

1.  Nichi-gen  shomou, —B.n  instrument  made  upon  rendering  judg- 
ment and  ordering  payment  by  a  fixed  date.  2.  Aitatau,  3.  Oshi-kiri 
(paslied  to  an  extreme)-8/(o  (writing), — the  order  for  instalment- 
payments.  See  No.  51,  2,  c,  (12).  4.  Until  Ewanbun  (1661-1678) 
tbe  Council  of  State,  the  Censors,  and  the  Magistrates  had 
been  accustomed  to  meet  as  a  Coart  or  Chamber  of  Decisions 
six  times  monthly.  At  that  period  a  sepnnitiou  was  made. 
The  Chamber  was  attended  by  a  Councillor  on  three  days  of 
the  month,  and  the  three  Magistrates  alone  held  Court  on  the 
other  three  days.  The  former  occasions  were  called  Formal  Days 
{shiki'jitsu) ;  the  latter,  attendances  {tachiai)^  probably  because  only 
the  attendance  as  a  Censor  by  way  of  inspection  was  required.  The 
sessions  of  the  different  Magistrates  in  their  own  Courts  were  called 
Private  Sessions  {uchi-yoriai).  There  were  three  of  these  monthly 
at  the  .period  above  mentioned ;  but  the  term  indicates  that  it  was 
applied  only  to  a  meeting  of  the  Magistrate  and  his  chief  clerks. 
Ordinary  daily  trials  seem  to  have  been  termed  U-kagiri  (off-hand 
cases)  5.  That  is,  that  money  loan  class  mentioned  already  in  No.  1. 
6.  Tiuhika-naru  shichi-motsu.  The  nature  of  the  property  is  not  clear. 


ti  fSTT^XE    1^»    J3f    CtX    iAl'A3  Z 


J^.Vfmi  4ef€^  s  dbil!  W  tikes  sf^^  iii^€d[kt7  hs^jn^  be^kc^  ^ui 

t^Am^  *A  nfi  <^dt&j(rr  4ebL,  an  order  is  u<  be  nz^de  i^^i^aig 
jwi^aoetd^  if  the  ixsirtnmi^^  wjif  exeezxt&d  before  ibe 

^6«)  Ko  M4:iMm  tzpoD  a  Imoi'  n^aide  en  c7  beicn 
Wth  day  fAiUHth  moti(h  (OcUAjer  19)  c^  this  veu-  ^iMM  h^ 
taken  tip  ;  bot  those  brotz^t  cm  and  afler  the  Ist  daj  c^  die 
9th  iZioizUi  (OctAjljer  20;  ithaU  be  t^k^u  cp.« 

(7-)  In  repud  to  actions  on  money  loans  to  the  Govem- 
isetit,^  loans  from  relief  fund«  ^  belong  U>  chief  Boddkist 
templet  or  Shinto  temples  or  other  great  temples,  axid  loans 
frum  anhhiUiXice  fundis  ^  of  innji,  they  hhall  be  taken  cp  and 
payment  ordered. 

Note,  that  where  the  person  repreiseuting  the  Gove^m- 
ment  temple  or  the  inn  has  incladed  in  one  of  the  above 


1,  Kaimhukf-maU     Hee  Part  II.  p.   88,   Ecbigo   tuni.    2.  The 
two    hjpciliecii    above    named  would   thus  be    exceptions    to  the 
general    mien  tor    hypothec«,       3.  Taithakn.       4,  It    vonld    seem 
tliat  the  ttiuence  of  this  order  wa«  a  limitation  of  claims  existing 
before  a  certain   period,  with   a  quaKhing  of  all   suits  of  certain 
cla§«es  entered  before  that  periwl.     The  «lifficaUieK  are  as  to  the 
ela«i»eH  includ^-d.     The  clanHeg  an  to  which   th*?  rule  of  instalment- 
payment  in  here  predicate*!  do  n'-'t  quite  tally  with  those  enumerated 
In  No.  1  or  No.  5,  but  nre  probably  nK»'umed  to  be  well  known.     The 
term  ••  loan  "  in  par.  0  refers  to  all  the  claKse^  of  suits  previously 
ordered  to  l>c  qnanhed.     S«e  the  note  to  No.  1,  gupra.    It  must  be 
remembered   that  a  hypothec  is  always  regarded  as  belonging  to  the 
elans  of  ordinary  loans,  except  in  tho  two  cases   above  mentioned. 
5.  Kniiiokanhitntike-hin.      0.  Oteate-htKhiUuhekin.     Oteatekin  was 
A   sum   of   money  bestowed  by  the  Sliogun  on  some  individual  or 
association   nominally   for   tli«    pui-pose  of    giving  relief  in   some 
pecuniary  emergency.     These   losns  were  niade  from  such  a  fund. 
7.  Jotfi-kinkathittuke  kin.     In  large  towns  there  wns  usunlly  a  chief 
Inn,   «t   which  dalmyo  and   other   travellers   of  high  rank  put  up. 
The  fund  accumulating  from  their  largesses  was  called  Jo«<'i.A/fi. 
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loans  ordinmry  money  of  his  own,  an  investigatiou  is  to  be 
made  as  to  what  portion  of  the  loan  comes  nnder  the  terms 
of  this  role,  and,  in  case  of  necessity,  the  matter  may  be 
referred  to  the  Government  for  decision. 

(8.)  As  the  old  iuslraments  of  debt  supporting  the 
-claims  in  which  orders  of  payment  have  already  issued  have 
been  taken  possession  of  and  cancelled,  and  the  creditor  now 
possesses  no  proofs^  of  debt  and  would  be  hindered  in 
the  private  settlement^  [of  the  claims  dismissed  nnder  this 
order] ,  snch  instruments  ought  to  be  renewed  by  the  debtor ; 
and  if  the  creditor  petitions  on  the  ground  that  the  latter 
has  refused  to  do  so,  the  Court  shall  persuade  him  to  renew 
it,  pointing  out  that  this  order  for  private  settlement  has  made 
it  necessary :  and  if  the  creditor  is  still  annoyed  by  debtor's 
delay,  some  punishment  ^  shiiU,  on  consultation,  be  inflicted. 

Note,  thnt  when  such  a  renewal  takes  place,  the 
instrument  is  not  to  be  dated  as  of  the  present  IHh  month, 
but  in  such  a  way  as  to  secure  the  paying  off  of  the 
<lebt  ^  in  a  reasonable  time.  ^ 

The  above  Resolution  has  been  passed  by  the  Chamber 
of  Decisions.®  " 


[No,  14]  Takinfj  vp  a  Complaint  by  a  Person 
who  has  suffered  Local  Exile  or  by  his 
Agent''  against  a  Debtor  in  his  foimer 
Locality. 

A  Decisions  of  the  Chamber  of  Decisions,  upon  an 
Inquiry  by  the  Town  Magistrate  of  Osaka. 

Dated  Kyowa,  II,  6,  21  (June  20,  1802) .« 

**  An  inquiry  has  been  received  from  the  Town  Magibtrate 


I.  Shoho.  2.  Aitai'Zumi,  S,Togame — ordinary  lueauing,  '*cen- 
«are/'  4.  Ko  shaku  (lit.,  old-loan).  5.  That  is,  if  the  DCinal  date  of 
xenewal  weru  used,  the  creditor  might  have  to  wait  for  another  lung 
peiiud  calculated  from  that  date.  6.  *'  In  Full  Session*'  is  omitted; 
i>ut  there  seems  to  be  no  significance  in  this.  7.  Dainin.  8.  Cited 
irom  **  Kakitome,^* 


t€  noTAax  x^v  xx  aLX»  japak: 

Xft  1<1  of  Oiutikft  tf  tio  iriie£ber  m  enrnpilahn  of  l^  mbavt 

fhcnald  Le  tuiufli  v^i  «iki  nfNA  ^bHlienitkai  the  ChmaSber 

''If  tbe  era£lar's  exile  wMi'  not  aoooDDfttsnoi  li^- 
fiscKlkm^  <if  pddzixbQEiT,^  tliesi  a  eanfUftnil  £leilnr  bkagoik 
to  «Xi£uree  paj^AOil  €f  m  loan'  to  m  ps^^^'^  ^  ^ 
4wiueiie   sikuold  be   tkken   vp   aod  iiid«%iid;   f(r  ; 
anuaJ  pliuutiir  k   tiie   aLgfrrt.   it   »  xik4  af^  if  tbe 
hiiEfcMrlf    irere    reappRearing    in'  bii^    ^anicak. 
ahhou^  m  perycm  exikid  ft  con  all  Ytido  or  from  all 
Tbr^ie  Dirtriets   of  Ofikka*  cuuka  brizi*  an  m 
br    an   agtrru   bticaiase   be  eaziiK>i  euier   iht   llftpssintite^s 
Caort,    a   persoo   vbo   bas   saSeted   iocal  exile   oai^- 
fiotliiDg  to  prereoi  bis  filing  a  eomplaiiil  in  the  lfaf>islnd 
Comt,  for  tbe  only  (i4*ee  from  vbieb  he  is  exdn^ei  is 
ward  of  bis  original  ree^iden^e.     So  thai  such  a  perwii  naj 
fik  m  eomplainly  bv  bim&elf  or  bis  agenu  in  m  ^ 
m  r^ident  of  bis  farmer  vard,  and  ve  viil  Uike  it  up." 

The  above  I>&ci5i>a  wa.§  reached,  Evova,  U,  ^  21.^ 


^O.   15       DUjp*mU*jn    or'  //i<    L'ijmplaint^   in  €l 
Monr^i  L^Min  Attiun  <MtiiitJtr  ii  Xumbfr  of 


A  Reply  of  Xagate,  Lord  of  Bigo,  Town 
irate  of  Yedo,  to  an  Inqnixy  from  Kobase,  Lovi 

of  Xagato. 

Dated  Bnnkwa,  X,  8,  27  «Sept.  21, 1819  .• 

1.  "A  money  loan  action  was  brooght,  before  the  Lovi 
of  Nagato,  by  Cbnzo  of  HiUcbi  Immi,  Kowayama  Tillage^ 
against   Ogori  Shicbirozayemon   and   ten   other 


1.  Tori-uiferu.      2.  Kazai  (familj.propertT).      3.  Kmshi-kim.     4» 
Mere  local  exile  kept  a.penaii  oat  of  his  ward  ur  dUtrict  otilj, 
of  the  vbole  city.    5.  Svjo,    6.  Cited  from  **  Fmrm-hmri-frnmL* 
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and  the  Lord  of  Nagato,  finding  no  precedent^  for  the  case 
of  a  suit  brought  on  one  complaint  only  against  several 
retainers,  made  inquiry  of  the  Lord  of  Bigo,  whose  answer 
was  ns  follows  : 

'  The  usual  practice  is,  when  a  complaint  founded  on 
a  money  loan  is  brought  by  a  townsman  against  several 
retainers,  that  he  must  file  a  separate  petition  for  each 
single  demand,  3  no  matter  how  many  demands  he  may 
have,  and  the  Court  sends  each  petition  to  the  Chief  of  his 
Bnreau,  or  if  he  is  a  person  under  direct  control  [of  the 
lord]  summons  a  retainer  of  his  and  delivers  the  complaint 
to  him. 3  * 

Sach  was  the  answer  of  the  Lord  of  Bigo.  As  to  the 
manner  of  serving^  the  complaint,  there  has  been  no  general 
rule ;  but  in  fnture  we  will  in  all  cases  proceed  in  the  above 
manuer,  in  uualogy  with  the  procedure  in  case  of  suits  by 
townsmen. 

This  was  decided  at  a  Private  Session  [of  the  Town 
Magistrate's  Court]  ".^ 

2.     Example  oj  a  Xotice  of  Suit. 

**  To  Kobori,  Lord  of  Shimosa. 

From  Kobase,  Lord  of  Nagato. 

As  an  action  on  a  money  loan  has  been  brought  by 
Chuzo,  of  Kuwayama  village,  Makabe  kon, 
Hitachi  Icnni,  against  Nisliikawa  Yoyemon,  of 


1.  Senrei.  2.  Kuchi.  This  word  (literally,  "mouth")  has  a 
number  of  derivative  idiomatic  uses.  Here  the  sense  of  "item,"' 
"  single  head,"  is  intended.  It  does  not  correspond  exactly  to  our 
"  count,"  nor  yet  to  "  cause  of  action."  It  signifies  a  single  claim 
agftiiiRt  a  single  person.  3.  See  No.  12,  supra.  4.  Tasshu  (lit.,  com- 
municate). 5.  This  Private  Session  would  of  course  include  the- 
heads  of  staff  and  other  clerical  officers  in  the  court. 
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Ke.  15'  yonr  Burean,*  we  send  you  a  copy  of  the  com- 

plaint in  a  separate  document.  If  the  substance 
of  it  is  without  error,  you  had  better  direct 
Yi'vemon  that  it  would  be  well  for  him  to  try 
and  make  a  private  settlement,-  and  in  any  case, 
to  report  'to  you'  after  serious  deliberation. 
Hth  month." 


No.  Ii5       i '/V'o m//«i/s  in  an  Activu  ou  a  ^^on*'9f 
L*htu    iinainst    ntUiimrs   tif  thf    Hongwan 

A  Reply  <i  Sakakibara.  Minister  of  Imperial 
Kcvcii:ies.  Tiiwu  Maj:istrate  of  Yedo,  to  a  Con- 
suitatiou  of  M;it>udairu.  Lord  ot   Idzu,  Temple 

Mai:i>tra:c-. 

D.iifd  Hiinsvi,  X,  4.  6  iMav  1,  1827).* 

1.     '.''■nMt-t'tti'  ii. 

'*  Au  action  wa*  Iroutrht  Wfore  me  by  the  Manager  * 
of  the  Taisho  Temi>le  of  the  Jodo  Sect,  of  Ynki  Avn, 
SLimosa   -^iihi,  against  the  >npiriutendeut^  and  Deputies^ 

1.  K'.i  j".   '2.  .V:."«':i".    r>.  Tho  S]:::i  sect  of  BaiiliUii:.  the  Ui^gest 
and  n'.c>t  in:!Geutir.!  i:;  J  ipin.  ha<  iu  al!  of  :he  pr:nc:f>al  toTn$  two 
chief  itiap!t>  cniled  Hon  jw:iii.  Or.t  i<  knr-Tii  a<  tlie  We*t€ni,  tfa«  oth«r 
as  the  Ka>:cru.    4.  Ci«\l  from  **  S'*.o.i  Kikitjm^."    o.  AV«kM.    6.  RtM 
(Lv  turns t-^\iM  ^ watch  i :  rum  iab!^nce<-:  tivcll'.    Tiiis  va^aa officer  of 
^Ciiniiuci::  ai.d  >up«.:iDtccJtc^e.  iLa:::i^ii:^  ihe  »3airs  ol  belieren 
'w-ihin  iho  r.lisir:^:  api-ertftinii:,:  lo  or-c  of  :be  larc-r  tcniple$  »tiiated 
et  O^nk^.  Ye.lo.  etc.     Witli  him  con«a'.:ed  the  branch  temples  in  aU 
cia:u*r«  r€>: -i::E  j  >T:r<r:or  «  cc;:oa.    Viiier  ihr  '•i%\m  were  the  rvMii, 
This  :emi  n-a*  *:r.-.i;ime5  pven  lo  the  o3£e«T  of  a  <u:NiyoV 
l;cld.  "who  >Rjvr  ■  ui-ir-i  ihr  f.*mi'y  aSsir?  d^iriL*:  his  iv^i\i*& 
Br*:  htrie  ;:  >;i;c:dt<  :!.<  fuloxiicaxe  o:V:c*rs  unJer  ibe  ri»|MH,  living 
iu   iiffcien:   Ji'-trici?   :*:.-*  riwn.i:^  a>  v<%::4>i^HD  ar. -*e.     Tut  ritAmn 
was  onlv  an  .Or^;ni>:raiivi  ol^cer.  Eot   the   chief  of  the   OMf:  and 
the  name  seeuis  :o   indicate   that  it  wa«  h<Id  in  ism  •Braoth  by 
m.Lihi  ly  two  or  more  persons. 


PABT   m. CONTRACT  '.    LEGAL   PRECEDENTS.  2^ 

aud  District-representative^  of  the  Hongwan  Temple,  of 
Tsnkiji  district,  Yedo.  After  examining  the  complaint,  I 
found  it  stated  that  a  sum  of  money  borrowed  by  the  Temple 
for  \^e  use  of  its  Icitchen  is  in  arrear.  I  then  examined  the 
precedents,  as  the  Hongwan  is  a  temple  of  high  rank  [and 
the  matter  might  need  special  treatment] ;  and  among  these 
I  found  the  case  of  Gonzayemon,  house-mnster,^  of  South 
Knji  ward,  block  No.  2,  against  certain  retainers  of  the 
Hongwan  Temple.  This  action  was  brought  before  Tsutoi^ 
Lord  of  Iga,3  and  he  summoned  them  to  appear^  and 
join  8uit,5  bringing  their  written  answer ;  ^  but  the  re- 
tainers, it  seems,  forwarded  a  document  asserting  that,  as  the 
Hongwan  Temple  is  iu  all  ordinary  matters  on  a  special  foot- 
ing, it  ought  to  be  so  also  in  this  case,  and  in  fact  should  be 
treated  after  the  analogy  of  a  feudal  lord.  I  made  further 
examination,  but  finding  no  precedent  in  my  own  Court,  I 
inquired  of  the  Superintendent  to  learn  whether  the  officers 
of  the  Temple  had  ever  appeared  before  any  other  magistrate 
in  such  a  case.  The  Hungwan  of  Asakusa  district  replied 
that  no  such  instance  had  occurred,  but  the  Hongwan  of 
Tsnkiji  district  reported  that  in  the  2nd  month  of  the  second 
preceding  year  Chiye,  wife  of  Shinshichi,  a  house-renter 
of  Kobei's,  of  Hongo  district,  block  No.  4,  had  brought 
au  actiun  on  a  money  loan  against  the  retainers^  of  that 
Temple  before  Sakakibara,  Minister  of  Revenues.®  The  latter 
summoned  the  retainers  and  ordered  payment;  but  it 
ended  in  a  private  settlement.  I  accordingly  asked  the 
Minister   of  Imperial    Revenues  about  this  case;  and    he 

1.  Hochu  sodai.  This  was  a  clerical  officer  who  attended  to  the 
publication  of  Government  proclamations  or  sect  regulations  among 
the  temples  of  his  distiict  and  to  similar  affairs.  A  district  (called 
a  kumiai)  comprised  20  or  30  temples,  and  each  himiai  Beems  to  have 
had  a  representative.  2.  lyenushi.  See  note  to  No.  6,  ante,  3.  Town 
Magistrate.  4i.  Makari-deru.  5.  Kuji  (suit,  claim) -/iwa  «e  (cause  to 
meet,  confront).  6.  Hento-sho.  7.  In  such  a  case  they  were  of  course 
sued  merely  as  representatives  of  the  temple.  8.  The  writers  of 
the  answer  are  the  clerks  of  this  Magistrate. 
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Ko.  161  answered  that  although  there  had  been  no  preeedent  fior 
this  snit  of  Chiye,  wife  of  Shinshichi,  against  retainers  of 
[a  temple  snch  as]  the  Hongwan,  yet  it  was  the  ordinary 
practice,  ^  in  suits  by  townspeople  against  tempte«^  to 
sninmon  the  parties  to  the  joint-pleading  on  the  7th  day 
[after  action  began],  and  so  he  snmmoned  both  partieB  and 
(Hdered  payment.  Bat  the  defendants  obtained  a  post- 
ponement of  the  day  of  payment,  and  during  the  interval 
they  forwarded  a  document  representing  that,  as  the 
Hongwan  Temple  was  in  all  ordiuary  matters  on  a  special 
footing,  it  ought  in  this  ca;»e  to  be  allowed  the  san^  pnvilegeB 
as  a  feudal  lord.  The  Minister  of  Imperial  Revenoes  thought 
it  doubtful  whether  they  could  be  treated  in  such  a  maniier, 
but  as  the  joining  of  suit  had  taken  place,  and,  during 
the  interval  for  which  the  lime  of  paymoit  had  been 
postponed,  a  private  settlement  had  taken  place,  he  sane- 
tioned  this  disposition  of  the  case.  I  learned  also  thai  it  is 
the  custom,  in  the  Town  Magistrate's  Court,  not  to  indorse 
the  Complaint  [as  for  military  gentry] ,  in  suits  by  towns- 
people against  temples,  but  to  summon  the  parties  to  a 
joinder  of  suit  on  the  7th  day.^  This  differs  firom  the 
practice  in  our  Court,  and  I  have  been  debnting  in  my  own 
mind  which  practice  is  preferable.  As  the  claim  in  question 
is  not  a  private  debt  3  of  the  Superintendent, 
etc.,  but  is  in  fact,  against  the  Temple  its^,  it 
unfair,  even  though  the  snit  is  nominally  against 
persons,  to  indorse  in  the  same  manner  as  against 


1.  Skikitari.     2.  It  is  not  quite  clear  what  distiiKtioo 
intended,  and  comments  on  the^  questions  of  proeedaie 
zeserred  for  «  later  Tolame.    The  fim  altematiTe  scema  to 
to  the  method  uf  summoning  tbe  militarj  gentir.     Bat  it  is 
that  the  smnmons    and   the  tAkiug  cognizanee  of  the  o 
always  done  by  iudor^icment.    Compare  nlso  *'  sewea-day 
moit  oii/f  ,**  a  lew  Hnes  below.     Hence  '*  as  tar  mihtur  gealq^** 
some  snch  qnalifying  pbra^e  most  be  supplied.    S.  JAva-dbaAsL 
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temples.^  Moreover,  as  there  may  be  inconvenience  in 
reporting  the  matter  to  Kyoto,^  if  a  seven-day  indorsement 
only  is  made,  I  propose,  therefore,  that  for  the  future,  in  suits 
Against  the  Hongwan  Temple,  a  summons  shall  be  sent  [to 
the  Superintendent] ,  with  the  complaint,  ordering  him  to 
settle  amicably  3  with  the  plaintiff,  but,  if  this  is  not 
done,  to  forward  an  answer  in  writing.  When  this  occurs 
a  summary  trial  ^  shall  be  made  and  judgment  shall  be 
given . 

I  ask  your  advice  as  to  whether  this  practice  is  a 
proper  one. 

4th  month.*' 

'2.     Letter'  to  cUrks  of  the  Temple  Magistrate's  Court,  from 
clerliH  oj  the  Town  Magistrate's  Court. 

**To 

Hori  Soyemon,  Esq., 

Masuda  Shirobei,  Esq., 

From  Mochizuki  Yoyemon, 
Yamanaka  Chubei. 
We  have  perused  your  letter,  ^  in  which  you  request 
a  consultation  and  inform  us  that  on  the  day  before  yesterday 
Matsudaira,  Lord  of  Idzu,  heard  the  action  on  a  money  loan 
against  the  Hongwan  Temple,  and  that,  upon  a  reference  to 
the  Chamber  of  Decisions,  his  course  was  affirmed  ;  and 
that  as  his  practice  differs  little  from  that  followed  by  our 
Court  in  the  case  of  military  gentry,  your  Court  will  in 
future  proceed  on  the  same  principle  and  as  set  forth  in  the 
accompanying  enclosure ;  and  furthermore  that  you  think  it 
very  desirable  for  the  two  Courts  to  adopt  a  uniform  practice 
on  this   subject.     We    reported  your  communication  to  the 

1.  It  is  difficult  to  see  wherein  a  distinction  lies, — unless  it  be 
ibat  in  the  Hongwan  temples  money  matters  were  in  the  chitrge  of 
special  officials,  with  whom  consultation  would  have  to  be  held, 
while  in  the  smaller  oues  the  fiuancial  managers  and  the  parties 
Bummoued  were  identical.  It  must  be  understood  that  the  chief 
difference  in  treatment  would  be  the  allowance  of  a  louger  time  before 
Irial.  2.  The  headquarters  of  the  sect.  8.  Juku-dan,  4.  Te-kagiri, 
See  No.  13,  (4),  ante.    5.  Evidently  a  later  one  than  the  preceding. 


/ 
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Ko.l6~  Miuister  of  Imperial  Reveuaes,  who  examined  the  letter,  and 
said  that  he  saw  no  objection  to  proceeding  as  stated  in  the 
enclosure.  That  I  now  return,  keeping  a  copy  and  sending 
the  present  reply  by  order  of  the  Minister  of  Imperial 
Revenaes. 

4th  mouth,  6th  dav." 

a 

8.     Enclusure, 

"  When  an  action  on  a  money  loan  is  brought  against 
retainers  of  either  of  the  two  Hongwan  Templt^s,  the  com* 
plaints  shall  be-  taken  up.  and  if  it  api)ears  on  the  face  of  the- 
instrument  that  that  monev  was  lent  for  the  use  of  the 
Temple,  the  complaint  shall  l>e  forwardt-d  and  served  npon 
the  defendant  in  the  same  manner  as  in  the  case  of  militarv 
gentry ;  and  after  6  months  'the  Superintendent]  shall  be 
summoned  and  c»rdered  to  consult  with  the  debtor,  and, 
if  settlement  is  not  reached,  the  defendant  shall  be  ordered 
to  return  the  complaint  within  2  days,  and  when  he  brings 
it,  he  shall  be  ordered  to  file  an  answer  within  a  certain 
number  of  days.  At  the  time  of  the  joint -pleading^  those 
persons  against  whom  the  action  is  brought  shall  appear ; 
and  at  this  poiut  the  trial  of  the  case  shall  first  be  under- 
taken."  

^No.  11  .     Vaijmcnt  hij  a  Debtor  icho  has  sundered 

Locid  Exile, 

A  Reply  of  a  Private  Session  of  the  Court  of 
Ishikawa,  Steward  of  Imperial  Waters,-  Fin* 
ance  Magistrate,  to  a  Consultation  by  Sakaki- 
bara,  Minister  of  Imperial  Revenues,  Town 
Magistrate  ot"  Yedo. 
Dated  Dunsei,  X,  11,  2  and  18.  (December  19,  1827, 
and  January  4.  1828.)  ^ 


1.  Jul  (confront,  together; -l:cr/j»ti  (decision).  2.  M'-mdo-m^-tko, 
This  was  an  officer  charged  with  inspecting  wells  and  i»applTiiig 
water,  ice,  etc..  at  the  Palace  in  Kyoto.  3.  Cited  from  **  Skith- 
hariaamiS' 
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1.  Consultation. 

'*  Ought  uot  the  successor,  if  any,  of  a  person  who  has 
suffered  local  exile,  to  undertake  the  dehts  of  his  pre- 
decessor, provided  no  forfeiture^  of  cultivated  and  resi- 
dence land  and  of  other  property  was  made  7  ** 

2.  Answer, 

"We  acknowledge  the  receipt  of  your  inqniiy.  We 
understand  you  to  refer  to  the  case  where  the  defendant 
suffers  local  hanishment,  and  we  searched  for  precedents  on 
that  point,  but  found  none.  We  discovered,  however,  a 
case  where  this  Court  was  asked,  in  Gembun,  lY,  10, 
(November,  1789)  whether  a  claim  for  money  lent  by  one 
who  was  afterward  seutenced  to  local  exile  was  subject  to 
extinguishment,^  in  which  a  negative  answer  was  given, 
although  the  contrary  rule  would  apply  if  a  confiscation^  of 
patrimony  had  accompanied  the  sentence,  for  this  would 
include  the  money  loan.  A  sentence  of  local  exile  has 
nothing  to  do  with  wife  or  son,  so  that  the  wife  or  the  son 
may  take  the  cultivated  and  residencs  land  and  other  property, 
or,  if  there  be  none,  the  exile  may  be  given  the  proceeds  *  of 
a  sale  of  the  property.  Now,  as  even  the  claim  of  an  exiled 
creditor  is  not  extinguished,  much  less  should  the  liability 
of  such  a  debtor.  In  the  latter  case,  the  name  of  the  debtor's 
successor,  if  any,  should  be  substituted  by  the  Court  in  the 
order  for  payment ;  and  even  if  there  is  no  successor,  the 
Court  should  revise  the  instrument,  (if  confiscation  has  not 
occurred,)  as  soon  as  the  debtor  has  fixed  his  residence, 
and  deliver  it  to  him,  ordering  payment  without  fail.  But 
jii  Kwansei,  VI,  (1794)  the  defendant  in  a  suit  pending'^ 
before  your  predecessor,  Ikeda,  Lord  of  Chikugo,  abscond- 
ed, 6  and  the  Full  Chamber  decided  (there  being  no  preced- 


1.  Kessho.     2.  Uchiyari  (throwing  away  or  out).     8.  Tori-age. 
4.  Daikin.      5.  Tabi-kakari-kitji.      6.  Kakeochi.      Baukruptoy,   in 

Vol.  XX.  Hup.  Pt.  111.-3. 
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No.  17]  ent  in  which  the  wife  or  son  had  under  those  circumstances 
been  ordered  to  be  substituted  in  the  order  for  payment) 
that  in  the  future  in  such  cases  no  substitution  should  be 
ordered,  but  the  order  for  payment  should  be  annulled. 
According  to  this  it  would  seem  proper  in  the  present  case 
to  annul  the  order  for  payment.  Yet  if  such  a  rule  be 
established,  it  would  not  be  just,  in  our  opinion.  In 
ordinary  actions  on  money  loans,  we  have  customarily 
allowed  the  plaintiff  to  name  the  successor  as  defendant, 
where  [the  debtor  has  died  aud]  a  successor  is  in  existence, 
and  so  in  case  of  a  pending  action,  when  the  absconder's 
successor  is  determined,  it  is  but  just  to  have  his  name 
substituted,  and  deliver  it  to  him  and  order  payment. 

If  you  agree  with  these  views,  we  trust  that  yon  will 
lay  the  matter  before  the  Full  Chamber,  so  that  our  practice 
for  the  future  may  be  determined. 

11th  month." 

8.     Letter  from  the  Steward  of  Imperial  Waters  to  Sakakibara^ 
Minister  of  Imperial  Revenues, 

Bunsei,  XI,  1,  28  (March  18,  1828). 

**  You  consulted  us  in  the  11th  month  of  last  year  as 
to  the  case  of  a  debtor  who  has  suffered  local  exile.  We 
answered  that  we  hoped  to  see  a  rule  fixed  for  the  fatore, 
not  for  that  ctise  only,  but  also  for  that  of  an  absconding 
pending  action  brought,  and  requested  you  to  Iny  the  matter 
before  the  Full  Chamber,  if  agreeable.  We  shall  be  glad  to 
hear  your  views  ou  this  subject,  and  beg  to  ask  your 
advice.'* 


the  social  nystem  of  the  time,  usually  meant  lasting  disgraee  and 
loss  of  caste.  Departure  to  seek  a  livelihood  in  dist.int  quarters 
was  the  only  rcnonrce  open  to  the  bankrupt  who  wislied  to  retrieire 
himself,  and  the  absconding  debtor  is  hence  a  frequent  figure. 
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4.     Answer, 

**  I  consulted  you,  as  you  say,  in  regard  to  local  exiles' 
debts,  and  your  answer  suggested  that  payment  should  be 
ordered,  which  in  fact  accorded  with  my  own  view,  and  I 
made  order  accordingly.  You  also  noted  the  case  of  a  debtor 
absconding  pending  an  action  before  my  predecessor,  Ikeda, 
Lord  of  Chikugo,  in  which  the  Full  Chamber  decided  not  to 
order  a  substitution  of  wife  or  son,  which  seemed  to  require 
me  iu  this  case  to  annul  the  order  of  payment ;  and 
suggested  that  such  a  general  rule  would  be  productive  of 
injustice,  aud  that  where  a  successor  has  been  determined, 
we  should  order  him  to  pay  ;  and  proposed  a  reference  to  the 
Full  Chamber.  But  what  I  consulted  yon  about  was  not 
the  case  of  a  debtor  absconding  pending. action  brought,  but 
a  first-seal  case  ;^  and  we  were  both  agreed,  as  to  this  case, 
that  payment  should  be  ordered,  and  I  did  so  order.  So 
that  as  to  this  point  no  reference  to  the  Chamber  seems  to 
be  required.  As  to  the  other  case  you  spoke  of,  I  am  myself 
not  yet  decided,  and  I  think  it  more  suitable  to  consult  the 
Full  Chamber  when  the  occasion  calls  for  it.^ 

2d  month. 

Sakakibara,  Minister  of  Imperial  Revenues." 


[No.  18 1      Suits  hfj  a  Creditor  against  the  Successor 
of  an  Absconding  Debtor. 

A  Decision  of  the  Chamber  of  Decisions,  upon  an 
Inquiry  by  Siign,  Lord  of  Biigo,  and  Ishikawn, 

1.  That  is,  a  case  wliere  tlie  defendant  is  out  of  the  jurisdiction 
of  the  Lower  Court  (in  this  case  by  bani^hnient),  and  the  case  must 
be  sent  to  the  Full  Chamber  for  trial.  See  antey  No.  18.  This  case 
seems  to  sliow  that  the  Lower  Court,  though  it  did  not  try  the  case, 
might  pass  on  such  questions  ns  whether  the  suit  was  maintniuable 
at  all,  admitting  the  truth  of  the  creditor's  statements.  2.  This 
particular  questiou  came  up  a  few  months  thereafter.  See  the  next 
precedent. 
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No.  18]  Steward   of  Imperial  Waters,  Finaiice    Magis- 

trates. 

Dated  Bunsei,  XT,  4,  2  (May  16,  1828 ).i 
1.     Inqinri/, 

**  In  cases  where  the  defendant  in  an  action  for  money 
lent^  or  unpaid  purchase-money  ^has  nbsconded,  we  have 
hitherto  thought  that  we  should  not  indorse  the  complaint, 
where  the  creditor  sues  the  successor,  becausiB  the  where- 
abouts of  the  debtor  may  eventually  be  discovered  and  he 
may  then  be  sued.  This  practice  •*  of  not  indorsing  in  such 
cases  originated  perhaps  in  the  idea  that,  even  though  a 
so-called  successor  exists,  either  there  has  been  no  determin- 
ation ^  that  he  has  in  fact  become  the  successor,  or  else, 
as  sometimes  happens,  his  house  is  extinct,^  and  one  of  his- 
relatives  assumes  ^  his  estate.^  Moreover,  the  disappear- 
ance has  taken  place  because  of  the  debtor's  adverse 
circumstances  ;  so  it  seems  doubtful  whether  a  suit  against 
the  successor,  supposing  there  were  one,  would  be  of  any 
avail.  In  those  cases  where  a  debtor  has  died  [pending 
suit] ,  and  his  widow  ^  has  succeeded  him,  we  have  been 
accustomed  to  order  the  suit  to  be  reinstitutcd  against  her,^ 
describing  ^^  her  in  the  complaint  as  '*  Hani,  widow  of  Tare,'* 
and  alleging  that  a  sum  of  money  lent  to  the  husband  in  his 
lifetime  is  due  and  unpaid.  We  have  also  made  some 
investigations  as  to  proceedings  in  similar  actions  against 
villagers.^^  In  the  last  year  of  the  Hare  (1819),  when 
Ishikawa,  Steward  of  Imperial  Waters,  and  Toyama,  Warden 
of  the  Palace  Gates,   were    Lawsuit  jMagistrates  ^'^    in   the 


1.  Cited  from  *'  Shin-harifi'imi."  2.  Knshi-kinpiu.  3.  Vre-knhe, 
4.  Shikitari.  5.  Jitci.  6.  JhinzeUu.  7.  lliki-ukcni,  8.  Ato-kata, 
{).  Cole.  10.  Kntdkaki,  (lit.,  "  nmkinf?  a  shoulder-writing,'*  i.e. 
writing  the  word  descriptive  of  the  person's  status  or  rank).  11.  Zni- 
kata.  12.  Kuji-kata  kakari.  The  Finance  Department  was  in  two 
pecticmfi,  one  of  which  managed  the  treasury  proper,  and  the  othe^ 
the  lawsuits  falling  under  the  jurisdiction  of  this  Department. 
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Finance  Department,  there  were  a  number  of  actions  on 
money  loans  i  in  which  the  creditor,  because  the  debtor  had 
died  or  was  otherwise  unavailable  and  had  left  no  estate, 
was  suing  the  surety .2  It  was  thought  by  the  Court  that 
the  clause  of  the  instrument  "If  the  principal ^  shall  be 
in  arrears  *  etc,"  signified  only  the  case  where  the  prin- 
cipal, in  his  lifetime,  utterly  fails  ^  to  pay  the  debt ;  so  that 
where  the  principal  had  merely  absconded,  and  no  successor 
exists,  the  creditor  should  wait  until  the  whereabouts  of 
the  debtor  was  discovered  [and  then  sue  him]  ;  and  that 
therefore  suits  against  the  surety  should  thenceforth  be 
taken  up,  the  principal  having  absconded,  only  when  the 
clause  read  **  If  payment  by  the  principal  is  in  any  way 
hindered,  ^  payment  shall  be  made  by  the  surety,*'  and  not 
otherwise,  even  where  the  principal  had  died.  The  matter  was 
referred  to  the  Full  Chamber,  and  they  came  to  the  follow- 
ing conclusion  :  *  Generally,  when  a  debt  is  secured  by  the 
addition  of  a  surety's  name,  the  purpose  of  having  a  surety 
is  that  he  shall  attend  to  the  debt  if  payment  is  not  made  ; 
so  that  the  addition  of  a  surety  is  to  no  purpose  if  the  Court 
declines  to  order  payment  merely  because  there  is  no  clause 
expressing  the  undertaking  of  the  surety.  The  obligation 
of  a  surety,  of  course,  lasts  only  during  his  lifetime  [and 
does  not  descend  to  his  successor] ,  while  that  of  a  princi- 
pal debtor  who  dies  or  absconds  survives  against  his  son, 
grandson,  etc.,  if  there  be  any  patrimony^  inherited.  But 
when   a  debtor  leaves  no  such  successor,  the  Court  should 


1.  Kaahi-h'uujin.  2.  SJionin.  This  ^igQifie8  literally  *'  witness  ". 
For  tlie  customs  as  to  the  existence  or  non-existence  of  suretyship 
obligations  for  persons  signing  as  shoniiit  see  Part  II.  3.  Honnin 
(chief  person).  4.  Todokori.  5.  Sashitsiikayern,  and  kosho  kare-ari 
are  the  respective  words.  The  meaning  is  ordinarily  much  the 
same  ;  but  hevt;  the  sense  seems  to  be  as  above.  Here  the  idea  of 
the  former  phrase  is  apparently,  that  tbe  debtor's  estate  should  prove 
to  be  of  no  avail ;  hence  his  absconding  or  decease  would  still  perhaps 
leave  available  means  for  the  creditor.    6.  lye-kahu  (family-stock). 
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No.  18]  order  payment  by  the  surety,  if,  after  examining  the 
circamstances  under  which  he  became  surety,  it  considers 
that  he  ought  to  be  regarded  as  liable, — and  this  in  spite 
of  the  absence  of  any  clause  expressly  undertaking  liability. 
In  answer  to  the  argument  that  we  ought  not  to  hold  him 
liable  without  such  a  clause,^  it  may  be  said  that,  if  we 
should  refuse,  [creditors  would  be  loath  to  lend] ,  the  money 
circnlatioi)  would  diminish,  and  undesirable  results  would 
follow.  It  appears  better  to  order  payment  by  the  surety 
without  distinguishing  between  the  clauses  **  If  the  prin- 
cipal shall  be  in  arrears,  etc,"  and  ^'If  the  principaPs 
payment  is  in  any  way  hindered."  ' 

Such  was  the  decision  of  the  Full  Chamber.  In  the 
present  case,  too,  wo  think  that  it  would  be  unjust  if  the 
creditor  could  not  sue  the  successor,  even  though  the 
debtor's  non-payment  is  owing  merely  to  his  having 
absconded.  However,  if  on  this  principle  we  decided  that 
a  relative  who  assumes  charge  of  the  estate  and  acts  on 
behalf  of  the  debtor  in  his  business  or  in  his  cultivation  is 
liable  for  all  the  debts  of  the  fugitive  as  ** undertaker  of  the 
estate,"  2  then  nobody  would  ever  be  found  to  perform  such 
offices,  and  the  result  would  be  many  waste  estates.  In  such 
a  case,  therefore,  the  rule  should  be  as  hitherto,  that  the 
mere  undertaker  is  not  to  be  charged  with  debts.  But 
henceforth,  when  a  suit  is  brought  by  the  creditor  against 
the  son  or  other  alleged  successor  to  the  estate  of  the 
fugitive,  the  plaintiff  should  consult  with  the  officers  of 
the  defendant's  village,  and  obtain  from  them  a  certificate 
of  identity"^  of  the  defendant,  bearing  the  names  and  seals 
of  the  village  officers  and  certifying  that  the  defendant 
has   succeeded   to    the   estate   of  the   fugitive  ;  and  if  the 


1.  See,  part  II,  Chap.  II,  for  references  to  the  fact  that  ahoHin 
might  Boinetiines  be  regarded  an  surety,  sometimes  as  a  meie 
witness  only.  Hence  the  doHirability  of  an  express  clause  of  8are|y- 
ship.     2.  Ato-hiki-ukenhi.    3.  Seimei-gaki  (description  of  names). 
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plaiutiff  can  show  such  a  document,  he  may  go  on  with 
his  suit. 

We  think  that  the  rule  should  be  thus,  and  [we  have 
the  less  hesitation  in  coming  to  this  conclusion  because] 
there  can  be  no  objection,  since  the  order  of  the  last  year  of 
the  Horse  (1822)  respecting  money  loans,  unpaid  purchase- 
money,  etc.,  on  the  part  of  village  officers  to  forwarding 
the  necessary  certificate  of  identity. 

We  therefore  make  the  above  proposal. 

4th  Month. 

2.     Decision, 

**  Decided  in  accordance  with  the  proposal,  Bunsei,  XI 
4,  2,  (May  16.  1828)." 


[No.  19] .  Action  against  the  Surety  for  a  Loan^ 
tlie  principal  Debtor  being  a  Retainer  who 
has  been  exiled  bf/  his  Lord  and  whose  House 
is  extinguished. 

A  Reply  to  a  Pi-ivate  Consultation  ^  by  Wtitanabe 
Sanzayemon,  a  retainer,  on  behalf  of  Suwo, 
Lord  of  186.2 

Dated  Bunsei,  XII,  8,  6  (April  9,  1829). 

1.  Consultation, 

*'  A  member  of  this  fief,^  with  a  member  of  another 
fief,  borrowed  a  sum  of  mouey,  on  a  joint  instrument,^  from 
a  certain  woman.     But  as  the  money  was  for  the  use  of  the 

1.  Uchi-kakeai.     2.  A  daimyo  in  whose  domain  this  case  had 
arisen.      3.  Han.     This  term  is   in  fact,  howeyer,  a  compound  oi 
he  ideas  of  **  clan,"  and  **  fief"  implied.    4.  Ren-in  ihomon. 
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No.  19]  outsider  only,  be  sealed  and  gave  to  the  former  an  iastru- 
ment  engaging  tliut  he  would  keep  him  harmless.  This 
outsider  was  afterwards  punished  by  his  lord  for  some  offense 
and  sent  away  to  his  native  province ;  and  his  house  sub- 
sequently became  extinct.^  The  creditor,  relying  on  the 
terms  of  the  instrument,  which  provided  tliat  either  remain- 
ing one  of  the  joint  debtors  should  assume  and  pay  the  debt, 
made  a  demand  ^  upon  the  mjin  of  this  fief.  The  latter 
made  efforts  to  compromise  and  begged  the  indulgence  of  the 
creditor,  but  the  creditor  threatened  to  bring  suit  if  even  the 
interest  was  not  paid  in  entirety.  Now  the  creditor  knows 
well  that  the  m(mey  was  used  by  the  otlur  mnn  only,  as  above 
stated,  but  she  has  not  brought  action  against  him,  because 
he  lives  in  banishment  in  a  distant  province,  and  also  because» 
as  his  house  is  extinct,  there  are  no  children  to  be  sued. 
In  these  circumstances  it  would  no  doubt  be  proper  enough 
for  our  clansman  to  pay  the  claim,  but  the  fact  is  that  it  is 
quite  beyond  bis  ability  to  do  so.  The  creditor  sent  a 
petition  to  the  lord  of  the  debtor  who  had  really  used  the 
money,  but  it  received  no  attention  ;  and  now  she  is  on  the 
point  of  suing  our  clansman,  having  no  other  resource  but 
to  take  this  step.  I  should  add  that  the  clansman  affixed 
his  seal  to  the  instrument,  not  of  his  own  motion,  but  at 
the  special  request  of  the  other  man,  who  needed  the  money 
for  the  performance  of  a  pressing  service  of  great  moment  to 
his  lord's  interests. 

How  this  matter  will  be  disposed  of  by  you,  if  suit  is 
brought,  is  the  question.     I  submit  the  following  queries  : 

(1.)  If  a  suit  is  brought  against  this  clansman,  his 
lord's  name  wull  be  disgraced  by  the  publication  of  such  an 
affair.  May  the  lord  punish  him  for  this  ?  Or,  if  he  be  yet 
under  the  control  ^  of  his  parents,  may  they  not  be  made 
to  disinherit  *  him  ?  And  if  so,  would  his  parents  or  his 
successor  be  liable  for  the  debt  ? 


1.  Danxetsu.    2.  Saisoku,    8.  Kakari.    4.  Kando, 
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(2.)  If  the  suit  is  begun,  the  debtor  will  thus  be 
brought  under  the  authority  K  of  your  Court ;  and  by  virtue 
of  that  fact  may  not  the  lord  or  his  parents  then  treat  him 
as  they  please,  without  getting  permission  ?'^ 

(3.)  If  an  action  is  brought  before  you  against  the 
user  of  the  money  and  a  certificate  of  his  punishment  by 
his  lord  is  presented  to  you,  will  you  take  it  up  ? 

(4.)  If,  without  that,  an  action  is  brought  against  the 
clansman  here,  will  you,  on  petition  of  tlie  clansman,  use 
your  efforts  to  have  the  official  of  the  other  man's  fief  pay 
the  claim  ?  or  will  you  decline  to  take  cognizance  unless 
the  plaintiff  brings  suit  against  the  exile  in  your  Court  ?  ^ 

I  beg  to  submit  these  questions  privately  to  you. 

Watanabe  Sanzayemon,  a  retainer,  on  behalf  of 
Suwo,  Lord  of  Ise. 

Dated  2nd  month." 

2.     Answer, 

**  I  acknowledge  the  receipt  of  your  letter. 

(1.)  Ytm  state  the  case  of  a  man  who  has  borrowed 
money  jointly  with  a  man  of  another  fief,  with  the  engage- 
ment that  either  remaining  one  shnll  discharge  the  whole 
debt.  The  outsider  was  subsequently  punished  by  liis  lord 
and  liis  bouse  became  extinct.  He  had,  it  seems,  given  the 
former  an  instrument  stating  that  the  money  w^as  solely  for 
his  own  use  and  eii{,'aging  to  keep  the  otlier  harmless.  But 
this  was  a  mutter  of  private  arrangement*  between  the 
parties  [and  cannot  affect  the  creditor] ;  we  should  therefore 
go  by  the  terms  of  the  instrument,  and  order  the  joint  debtor 
to  pay. 


1.  Koye-hiknri  (voice -utterance,  i.e.,  control,  authority.)  2.  Per- 
mission of  the  Government  was  in  theory  necessary  in  all  cases 
before  cnpital  punishment  could  be  inflicted  l»y  a  daimyo.  But 
why  it  was  here  necessary  does  not  appear.  3.  The  suit  against  the 
•exile  must  be  brought  iu  the  Yedo  Court,  before  the  Chamber,  because 
the  parties  were  under  different  lords.    4.  Altai  nai-gitei. 
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No.  19]  ( 2.)     If  an  actiou  is  brought  against  the  joint-debtor  of 

your  fief,  it  will  not  be  just  fbr  either  the  lord  to  punish  or 
the  parents  to  disinherit  him  until  the  case  has  been  tried 
by  the  Court ;  much  less  can  they  do  as  they  please  with 
the  body  of  the  accused  during  the  trial ;  although  if  his 
ofience  were  an  unpardonably  heinous  one,  they  might  do  so 
on  securing  proper  permission  from  this  Court.  After  trial 
and  judgment,  he  may  be  punished  according  to  the  family 
custom  ^  of  the  lord's  house,  ns  one  who  has  cast  public 
disgrace  upon  his  lord's  name.  As  to  the  other  point,  when 
the  creditor  sues  the  parents  or  sues  the  successor  of  the 
house  2  for  the  debt,  we  usually  order  payment,  provided  the 
punishment  of  the  lord  does  not  afiect  the  existence  of  the 
house  ;  but  we  do  not,  if  the  house  is  extinguished. 

(4.)  As  the  other  man,  who  used  the  money,  has  been 
punished  by  his  lord  and  his  house  is  extinct,  if  the  creditor 
institutes  an  action  against  the  other  debtor,  we  shall  not,. 
on  a  petition  by  the  latter,  try  to  procure  payment  from  the 
officials  of  the  other  fief."  •* 


[No.  20j      Actions    for    Moneij  Loaths,    Unpaid 
Pinrhasc-Moneiiy  etc, 

A  Proposal  addressed  to  the  Council  of  State  by 
the  Finance  Magistrates. 

Dated  Bunsei,  IV,  12  (January  1822).-* 


1.  Ka-fu.  2.  Kamei  $ozoku-nhi.  8.  This  answer  to  Qu.  (4)  seemfr 
to  involve  uIho  nn  answer  to  Qu.  (3).  At  first  siglit  tlie  reason  for 
the  last  answer  seems  to  be  tliat  an  action  against  one  joint  debtor 
precluded  a  suit  against  anotlier.  But  the  proposed  suit  was  to  be 
by  the  joint-debtor,  not  by  the  creditor,  and  this  negatives  that  sap- 
position.  Probably  the  banishment  and  house -extinction  were  con- 
ceived as  leaving  all  creditors  remediless  against  the  defaulter. 
Hence  the  same  negative  answer  would  apply  to  Qu.  3.  4.  Cited  from 
*  *  Sambugyo  Tori-hakarai-sho.'' 
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1.     Proposal, 

^'Many  vicious  practices  are  current  nowadays  with 
respect  to  suits  for  money  loa^s,  unpaid  purchase -money, 
etc.  For  example,  the  creditor  sometimes  sends  to  Court 
some  person  skilled  in  litigation  [to  represent  him] ,  pretend- 
ing that  he  is  a  dependent  of  bis,  either  a  relative  or  a 
servant.  We  have  of  course  been  very  careful  and  have 
punished  such  conduct  where  detected ;  but  the  creditor 
disregards  the  Court's  indorsement  [directing  him  to  make  a 
private  settlement,  if  possible]  and  goes  on  with  the  suit 
without  approaching  the  defendant  for  this  purpose  ;  so  that 
it  often  happens  that  [judgment  is  given  by  default 
against]  a  deceased  or  fugitive  debtor  or  a  person  wrongly 
named.  Again,  some  institute  unfounded  suits  for  some 
petty  arrearage  against  country  people,  knowing  that  the 
latter,  though  they  have  no  recollection  of  the  claim,  would 
rather  pay  some  proportion  of  it  in  settlement  than  undertake 
the  expense  of  coming  to  the  City^  to  defend  the  suit. 
Moreover,  we  hear  that  sometimes  a  person  takes  advantage 
of  the  poverty  or  ignorance  of  another,  and  in  lending  him 
money  takes  an  instrument  of  pledge,  stipulating  for  a 
usurious  interest,  and  afterwards  alters  the  arrangement  into 
a  contract  of  renting.^  Such  transactions  tend  to  increase 
more    and    more    the   distress   of  the  unfortunate   petty- 


1.  Yedo.  2.  The  npparent  meaning  is  that  the  creditor,  by  threats 
to  a  poor  debtor  or  by  false  pretences  to  an  ignorant  one,  procured  his 
assent  to  the  (change  in  the  instrument.  On  failure  to  pay  a  pledge 
of  land,  the  creditor,  on  foreclosure,  often  rented  it  to  the  former 
owner ;  thus  the  transaction  would  on  its  face  look  natural  enough. 
The  object  was  apparently  to  shut  out  the  debtor  from  the  possibiUty 
of  redemption,— an  important  matter,  as  ordinarily  the  time  for 
redemption  was  a  very  long  one  (see  Part  II.,  '*  Pledge  and^Hypothec,*') 
— and  perhaps  also  to  increase  the  amount  paid  as  interest  by  calling 
it  rent.  Kosaku-mui  is  the  Avord  for  **  rent."  On  this  vrord,  see 
Part  II,  passim. 
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No.  22]     [No.  22]    Dispositioif  of  Actions  for  Monei/  Loans 

or  Purchase-Moneij  where  after  Indorsement^ 
the  Vlaintif  or  the  Defendant  Absconds. 

A  Reply  by  the  Finance  Magistrates  and  the  Temple 
Magistrates  to   a   Consultation    by    the  Town 
Magistrates,      Snkakibnra,      Minister     of     the 
Imperial  Revenues,  and  Tsutsui,  Lord  of  Iga. 
Dated  Tempo  VI,  7  (August,  1836). 

1.'  Letter  from  the  Finance  MatjiMrates,  "In  reply 
to  your  letter,  we  think  that  you  may  give  judgment 
just  as  you  have  proposed,  now  that  the  plaintiff 
Yoshimatsu  has  absconded.  But,  bi>fore  doing  so,  we  think 
that  a  delay  of  6  months  ought  to  be  ordered,  iu  order 
that  he  may  be  discovered  and  apprehended,  if  possible. 

3d  month. 

Naito,   Captain    of    the    Imperial    Body-Guards. 
Okusa,    Lord  of  Noto." 

2.  Letter  from  the  Tumi  MatjiHtrates.  •*  We 
have  read  and  deliberated  upon  your  reply.  The  fact 
is  that  our  usual  proceeding,  in  case  the  plaintiff  in 
an  indorsed  action  on  money  loans  or  for  unpaid  purchase- 
money  has  absconded,  is  to  send  the  plaintiiTs  ward- 
officer  and  the  defendant  over  to  the  Chamber  of 
Decisions,  and  direct  that  the  action  be  not  tried  ;^ 
and  this  has  been  our  regular  practice,  so  that,  if  we 
suddenly  changed  it  and  ordered  a  6  months*  discontinuance, 


1.  That  is,  after  the  ca^e  has  been  taken  np  and  the  parties 
summoned  for  hearing  before  either  tbe  MaKistrate's  Court  or  the 
Chamber  of  Decisions.  2.  This  coiTespondence  took  place  between 
the  Town  Magistrates  and  the  Finance  Magistrates  respecting  a  case 
which  came  up  l>efore  the  foimer.  3.  As  the  next  sentences  nhow, 
the  writer  has  in  his  mind  chiefly  first-neal  cases,— that  is,  eases 
in  whicli  the  defendant  is  from  without  the  juriNdiction  of  the  Town 
Magistrate's  Court  and  must  be  tried  by  tlie  Chamber  of  Decisions. 
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much  coufiision  might  occar.  The  defendant,  too,  wonld 
suffer  great  annoyance,  in  being  detained  in  Yedo 
'without  trial,  or  in  being  sent  back  to  his  village  subject 
to  a  new  summons  in  6  mouths  or  so,  for  he  must  in- 
cur no  small  expense  in  making  the  journeys,  espe- 
ciaUy  if  his  village  be  a  distant  one.  Besides,  we 
ought  not  to  try  any  claim  made  by  such  a  person  as  an 
absconder,  even  if  he  is  ultimately  discovered  aud  appre- 
hended. For  these  reasons,  our  practice  hitherto  has  been 
to  order  a  dismissal  of  the  action  as  soon  as  the  absconding 
becomes  known,  and  we  have  no  precedent  allowing  a  six 
months*  interval.  We  shall  feel  it  necessary,  at  least  in  the 
suit  now  before  us,  to  adhere  to  our  former  practice. 
8rd  month. 

Sakakibara,  Minister  of  Imperial  Revenues, 

Tsutsui,  Lord  of  Iga." 

3.  Letter  from  the  Finance  Magistrates,  **  You 
explain  thnt  it  has  been  customary  with  you,  where 
the  plaintiff  in  a  money  action  absconds,  to  order  a 
dismissal,  and  that  it  would  be  very  inconvenient  were  this 
custom  to  be  supplanted  by  a  rule  requiring  a  discontinuance 
of  6  months.  We  think  that  you  are  right.  But,  on  review- 
ing the  precedents  to  which  you  referred  us,  we  find  that  in 
these  cases  the  rule  you  follow  is  applied  without  distinction 
between  the  absconding  of  a  plaintiff  and  thnt  of  a  defendant 
(either  in  principal^  or  in  money  ^  actions),  and  that  in  both 


1.  Hon  (original,  c\i\ei)-knji.  The  two  classes  here  mention- 
ed probably  correspond  to  the  two  classes  discussed  in  the  notes 
to  No.  1 ;  on  this  supposition  Vane-kuji  includes  actions  on 
loans,  hypothecs,  etc.;  hoti-kvji,  actions  on  pledges,  land-transfers, 
actions  to  determine  boundaries,  etc.  There  is  to  be  a  section  in  the 
volume  of  precedents  on  Procedure,  entitled  •*  The  difference  between 
kane-kiiji  and  hon-kvjT* ;  but  at  this  writing  the  volume  has  not 
yet  been  compiled  and  the  material  is  inaccessible  to  the  editor,  so 
that  the  final  solution  of  the  riddle  must  wait  for  a  while.  2.  Kane' 
kuji. 
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No.  22]    cases  you  make  immediately  an  order  of  dismissal.     We  are 
desirous  to  see  a  uniformity,  if  it  be  possible,  in  the  practice  of 
the  different  Courts,  and  we  made  inquiry  of  the  Lord  of  Shi- 
mosa,  as  to  the  practice  before  the  Temple  Magistrate.     He 
replied.  That  your  custom  of  making  no  distinction  between 
the  absconding  of  plaintiff  and  of  defendant,  though  settled 
as  far  as  you  are  concerned,  has  not  yet  been  the  subject  of 
a   general  agreement  of  the  Courts,  so  that  it  cannot  be 
regarded  as  unchangeable  ;  That  it  would  be  better  if  in  a 
Private  Session  of  your  Court  you  resolved  to  refuse  farther 
cognizance  of  the  suit  of  an  absconder  ( for  the  reason  that 
one  who,  after  suing  out  an  indorsement  from  a  Court,  runs 
away  because  he  is  afraid  he  will  lose  his  suit  or  because  he 
cannot  pay  the  expense,  does  not  deserve  the  aid  of  the 
Court),  even  if  he  returns  ;  But  that  where  the  defendant  is- 
the  absconder,  you  should  postpone  judgment  for   several 
months,    during    which  interval    the   absconder   might    be- 
apprehended. 

Such  was  the  reply  of  the  Lord  of  Shimosa.     We  our- 
selves are  also  of  the  opinion  that  we  certainly  ought  not  to- 
take  cognizance  of  the  suit  of  a  person  who  is  so  unconscion- 
able as  to  abandon  it  after  suing  out  the  indorsement  of  the 
Chamber,  especially  on  account  of  the  inconvenience  which 
the  defendant  suffers  through  a  postpimement.     But  it  is  dif- 
ferent where  the  defendant  absconds,  since,  if  a  postpone- 
ment   is    ordered    until    the    absconder   is   apprehended,  a 
defendant,    if    ho    found    his    excuses   insufficient    or    his 
means    of    payment    lacking,    might    abscond    merely    for 
the  purpose  of  delaying  the  suit.     Of  course,  in   principal 
actions,    there  are   sometimes    cases    in    which    the   actual 
appearance   of  all  parties  is  necessary,   so  that  they  may 
plead  in  each  other's  presence.     But  such  cases  are  rare, 
and   exceptional   cases   may  be   treated   in  an  exceptional 
manner.     For  ordinary  actions,  whether  principal  or  money 
actions,  we  may  hiy  down  the  general  rule  that  when  the 
plaintiff  absconds,  the  Court  shall  immediately  give  judgment 
for  the  dismissal  of  the  suit. 
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This  seems  to  be  the  opinion  of  the  Temple  Magistrate 
also.     We  trust  that  it  will  receive  your  concurrence. 
5th  Mouth. 

Naito,  Captain  of  the  Imperial  Body-Guards. 

Okusa,  Lord  of  Noto." 

4.  Letter  from  ths  Town  Magistrates,  '*  When,  in  an 
action  on  a  money  loan  or  for  unpaid  purchase-money 
indorsed  by  us,  the  plaintiflf^  has  absconded,  it  has  been 
our  custom  to  make  an  order  of  dismissal  for  the  defen- 
dant, without  allowing  any  interval  for  searching  after 
the  absconder.  We  learn,  however,  that  your  practice 
differs,  and  indeed  there  has  never  been  any  joint  regula- 
tion attempted  by  us  on  the  point.  We  should  not  think  it 
unjust  to  follow  your  practice  to  make  the  order  of  dismissal 
conditional  on  the  non-appearance  of  the  plaintiff  after 
6  months*  search.  There  are,  to  be  sure  some  cases 
in  which  the  plaintiff,  having  agreed  with  the  defendant  for 
a  private  settlement  and  received  a  part  of  the  composition- 
money  ,2  is  himself  dunned  by  his  own  creditors,  and  is 
forced  to  fly  or  to  conceal  himself  before  receiving  the  whole. 
Yet  in  most  cases  the  absconding  of  the  plaintiff  is  due  to 
the  fact  that  his  proofs ^  are  dubious  or  his  character*  is  sus- 


1.  Sosho  kata.  2.  Naisai-kin.  3.  Shuko-hutsu,  4.  Mimoto. 
This  term  is  difficult  to  reproduce  in  one  word.  A  man's  mimoto  is 
good  or  reliable  where  he  has  a  fixed  residence  and  occupation,  has 
not  committed  any  crime,  has  well-known  and  reputable  anteoe- 
dents,  etc.  His  mimoto  is  bad  or  suspicious  where  he  has  no  fixed 
calling,  changes  his  residence  frequently  without  cause,  has  come  in 
contact  with  the  police,  belongs  to  nobody  knows  what  family,  etc. 
The  personal  registration  which  has  been  customary  for  so  many 
hundred  years  is  a  means  of  ascertaining  a  man's  mimoto.  A  broker 
on  the  Rice  Exchange  pays  in  advance  a  minioto-hosho-kin^ — that  is, 
a  deposit  as  security  for  good  behavior  —before  admission  into  mem- 
bership. Mimoto  \s,  in  effect,  "character,"  somewhat  in  the  sense 
that  we  speak  of  a  servant's  "  character." 
Vol.  XX.  »up.  Pt.  Ill 4. 
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No.  22]  pieiouH ;  ho  that,  although  he  may  have  his  acconnt-books  ^ 
or  an  iDHtrument  of  debt  or  some  other  evidential  material 
in  hifl  poHHeHHioii,  ho  cannot  bring  a  suit  an3rwhere  and  the 
debtor  has  no  longer  anything  to  fear.  Besides,  even  though 
wo  iniglit  discover  him  within  the  6  months,  surely  we 
ought  not  to  further  the  puq)oses  of  one  who  has  become 
an  absconder.  Indeed,  the  probability  in  such  cases  is  that, 
wore  we  to  examine  his  proofs  or  his  character  carefully, 
wo  should  find  that  he  ought  to  be  punished.  Then,  too,  it 
might  happen  that  ho  would  return  with  some  plausible 
cxcuHo,  and  say  [for  example]  that  he  went  on  a  short 
journc^y,  but  fell  sick  or  broke  his  leg  and  was  unable  to 
come  back  for  a  while  ;  ho  that  we  should  be  obliged,  thongh 
doubting,  to  accept  his  story  and  to  order  payment,  with 
)H)Hsiblo  injustice  to  the  defendant.  For  these  reasons  we 
have  hitherto  been  accustomed  to  give  judgment  for  the 
defendant  without  delay.  We  imagine  the  difference  in 
your  practice  results  from  the  fact  that  you  have  in  your 
Court  so  many  suits  about  boundaries,  ^  fisheries,  ^  pasture- 
land,  ^  aqueducts  and  drains,  ^  etc.,  the  more  important  of 
which  involve,  not  merely  a  single  plaintiff  and  defendant, 
but  all  the  people  of  a  village,  so  that,  even  though  8  or  5  of 
the  plaintiffs  or  defendants  abscond,  you  w^ould  not  for  that 
reason  order  a  dismissal  of  the  case.^  But  we  do  not  have 
such  oases  Ix'fore  us.^ 

Now,  AS  to  the  ease  of  a  defendant  absconding.  When,  in 
an  action  against  siAeral  defendants,  some  of  them  abscond, 
it  would  generally  l>o  vain  to  require  the  remainder  to  aearch 


(asofuU-<)fcu  (t\lthv)->Mi  ^wator).  Probably  these  were  among  the 
chief  clussi^  of  the  hituiiiji.  6.  iiimmi'ttaiH.  7.  Tlie  writers  are  the 
Town  Mat;istratos.  ainl  their  litifzants  were  chiefly  tradesmen.  The 
Finance  Ma^iisti-ato  hai  jurisiliction  over  the  litigation  ***™**»c 
in  fnnn  the  pro\incial  deputies,  and  thus  ovt'i*  mosi  of  the  land 
Iiti|;ativ^n.     Sih-  Xo.  4S,  :>,'  -a. 
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for  the  absent  ones  and  produce  them  in  Court ;  and  we 
have  been  in  the  habit  of  merely  discontinuing  the  suit,  and 
allowing  it  to  be  reinstituted  when  the  missing  persons  are 
discovered.  Here  the  plaintiff  of  course  suffers  some  delay. 
Still  he  will  discover  the  absent  defendants  sooner  or  later. 
Doubtless  their  families,  or  their  sureties,  or  other  persons 
acting  for  them,  will  often  make  a  private  settlement  and 
then  petition  us  to  declare  the  absconders  exempt  from 
further  liability  to  be  apprehended.  Or  perhaps  the  plaintiff 
may  inform  us  that  the  missing  persons  are  concealed  in  a 
particular  viUage,  and  thus  he  has  certain  means  of  discover- 
ing them.  In  either  of  these  cases  a  temporary  discontinu- 
ance suffices,  because,  in  the  former,  a  final  judgment  can  be 
given,  based  upon  the  terms  of  the  settlement,  and  in  the 
latter  the  defendants  may  be  immediately  discovered  and 
apprehended.  As  a  general  rule,  then,  the  following  seems 
on  the  whole  a  satisfactory  one.  When  in  any  action, 
whether  a  principal  or  a  money  action,  a  defendant  absconds 
and  is  not  immediately  apprehended,  a  temporary  discon- 
tinuance shall  be  ordered. 

We  now  offer  you  our  views  and  ask  your  advice. 
6th  Month. 

Sakakibara,   Minister  of  the  Imperial   Revenues. 

Tsutsiii,  Lord  of  Iga." 

5.  Letter  frvui  the  Temple  and  Finanee  Mafjistvates, 
**You  have  already  consulted  the  Finance  Magistrates 
on  the  point  of  absconding  parties,  and  with  special 
reference  to  a  case  pending  before  one  of  you,  the  Lord  of 
Iga,  in  which  one  Yoshimatsn,  of  Yedo,  Honjo  district, 
Yoshida  ward,  block  No.  2,  had  sued  one  Ishijiro,  of 
Kadzusa  knniy  llamajiku  village,  with  72  others,  the 
plaintiff  Yoshimatsu  having  absconded.  The  Finance  Magis- 
trates, after  a  consultation  with  the  Temple  Magistrates, 
answered,  *  that  the  absconding  of  the  plaintiff  amounts  to 
a  defiance  of  the  indorsement  of  the  Court  which  he  himself 
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So.  22]  had  just  saed  out,  ^  and  no  Coart  ought  to  take  further  cog- 
nizance of  an  action  iuBtituted  by  Buch  an  ofiender,  and  that 
the  Ck>urt  should  neither  detain  the  defendants  longer,  ott: 
cause  them  to  return  home  with  the  liability  of  appearing 
again  when  the  plaintiff  is  discovered.*  In  such  a  case,  the 
Court  acts  for  the  beuefit  of  the  defendauts,  the  plftf>tiff 
being  the  culpable  one.  Now,  where  the  defendant  absconds, 
the  case  is  just  reversed.  You  propose  that  in  such  cases 
the  Court  should  order  a  temporary*  discontinuance,  with 
leave  to  sue  again  wheu  the  absconders  are  apprehended. 
But  this,  we  think,  would  lead  to  much  inconvenience.  For 
-  instance,  when  a  defendant  finds  that  his  excuses  are  insuffi- 
cient, or  that  he  has  no  means  of  payment,  he  has  merel}'  to 
run  away,  knowing  that  this  will  effectually  dela}*  the  suit. 
It  is  true  that,  in  principal  actions,  there  may  be  cases  which 
require  the  actual  appearance  of  all  parties.  But  these  are 
rare,  and  an  exceptional  case  must  be  treated  in  an  excep- 
tional manner.  In  ordinary  actions,  whether  principal  or 
money  actions,  we  can  hardly  be  justified  in  making  a 
general  rule  to  order  a  discontinuance  when  either  party  ab- 
sconds ;  though  in  cases  where  the  absence  of  the  defendant 
does  make  it  impossible  to  go  on  with  the  trial,  the  plaintiff 
should  petition  the  Court  to  discontinue  the  suit  temporarily, 
with  the  prospect  of  resuming  it  when  the  defendant  is 
apprehended ;  and  if  the  plaintiff,  through  ignorance  of  the 
law,  fails  to  make  such  a  request,  the  Court  should  point 
out  to  him  the  proper  course.  lu  that  case  we  should  not 
give  final  judgment  refusing  to  order  payment  [on  account 

of  the  defendant's  absence]  until  after  several  mouths  have 
elapsed. 2 

7th  Month. 

The  Temple  Magistrates. 
The  Finance  Magistrates." 


1.  Ncfjai-ukeru.    2.  The  preceding  passage  is  obscure,  bat  this 
seems  to  be  its  meaoiog. 
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6.     Tiuhric,  hy  the  Town  Maifutratea, 

"  In  accordance  with  the  above  reply,  the  Finance 
Magistrates  on  their  side  agree  to  give  up  the  practice 
hitherto  in  vogne  of  allowing  a  discontinuance  for 
6  months  when  the  plaintiff  absconds,  and  we,  the 
Town  Magistrates,  agree  on  our  part  to  abolish  our 
practice  of  ordering  a  temporary  discontinuance 
when  the  defendant  absconds.'* 


[No.  231  Action  on  a  Money  Loan  against  a 
Vassal  punished  by  Exile  to  his  Province 
and  hy  House-Imprisonment.^ 

An  Inquiry  made  by  Okusa,  Lord  of  Awa,-  and 
an  Answer  by  Tsutsui,  Lord  of  Kii.3 

Dated  Tempo,  X,  5  (June),  1839. 
1.     Inquiry, 

**  Tempo,  X,  1  (February,  1889) 

To  the  Lord  of  Kii,  from  Okusa,  Lord  of  Awa. 
Yabclj  the  agent  of  Kin  (on  account  of  her  sickness),  member 
of    the    family*   of  the   said    Yabei,    house-master, 5 

of  Tensho  ward,    [Yedo] Plaintijf: 

Kauai  Shojij  retainer  of  Nambu,  Lord  of  TQ.mhji... Defendant, 
The  above  suit  was  brought  before  me ;  but  while  it 
was  pending,  notice  was  received  from  Tsutsui,  Lord  of 
Kii,  on  the  1st  day  of  the  11th  month  of  last  year,  (Decem- 
ber 17)  that  the  defendant,  by  reason  of  evil  reports  of  his 
conduct,  had  been  dismissed  from  service  [by  his  lord,] 
sent  back    [from   Yedo]    to  the  dominions  of  the  Lord  of 

1.  Tsiitaushimi  (lit.,  to  behave  circumspectly).  2.  Town  Magis- 
trate. 3.  Town  Magistrate ;  the  person  termed  "Lord  of  Kii "  in  the 
preceding  case.  4.  Ddkyo, — indicating  any  person  living  under 
the  same  roof  and  forming  part  of  the  household,  as  a  younger 
brother,  poor  relation,  etc.  5.  lye-nushi.  It  has  been  already  ex- 
plained that  this  term  sometimes  differs  from  iyemochi.  Here  it 
siguifies  the  manager  of  a  large  number  of  rented  houses. 
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Ro.  23;  Shinano,  the  chief  of  the  main  brauch  of  bis  lord's  family, 
deprived  of  his  stipend,  and  ordered  into  boose-confinement 
^'ith  a  goard  set  over  him,  the  retainers  of  the  Lord  of  Shi- 
nano  being  directed  to  take  charge  of  the  culprit's  family. 
Now  the  face  of  the  instrament  shows  that  the  defendant 
borrowed  the  money  for  his  sole  nse,  as  there  is  no  joint 
seal  appended.  So  I  suppose  it  would  be  proper  to  dismiss 
the  action,  and  in  general  hereafter  if  there  be  in  snch  a 
case  any  joiut-sealer  or  surety  or  person  who  has  taken 
up  the  defendant's  estate,  to  take  cognizance  of  suits  against 
such  person  only,  and  absolving  from  further  liability  the 
defendant  who  has  been  exiled  to  his  province.  On  this 
point  I  ask  your  opinion. 
5th  month.*' 

2.     Ansicer, 

**In  regard  to  the  subject  of  your  letter,  my  opinion 
is  that  as  the  defendant  has  been  sent  to  his  province  by 
way  of  punishment  for  some  offence,  it  would  be  improper 
to  recall  him  to  Yedo  because  of  a  private  obligation  as  to 
property  boiTowed.  ^  I  think  that  the  action  may  well  be 
dismissed,  and  that  in  cases  where  there  is  a  joint-sealer  or 
a  person  who  has  taken  up  the  estate,  the  procedure  should 
be  as  you  say.     Such  is  my  answer. 

5th  month. 

Tsutsui,  Lord  of  Kii." 


•)so.  24:  Taking  Cognizance  of  an  Action  for  Un^ 
paid  Purchase-Mont'g  or  a  Money  Loan 
hrought  hfj  one  sentenced  to  Local  Exiled 

A  Consultation  between  Okusa,  Lord  of  Awa,'  and 
the  other  Magistrates. 

Dated  Tempo,  IX,  3  (April,  1888). 

1.  Shakuzai.     2.  Cited  from  " Shoji-tomer      3.  Then  Town 
Magistrate. 
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1.     Inquiry, 

"  From  Oknsa,  Lord  of  Awa. 
Tempo,  IX,  2  (March,  1838).i 

Teibei,  renter  of  the  house  of  Jimhei,  ^  in  South  Daika 
ward,  [Yedo] Plaintiff: 

HachinojOf  farmer,  of  Sakanoya  village,  Tsnga  kori,  Shimo- 
tsuke  kuniy  in  the  income-fief  ^  of  Kobayashi  Jiroza- 
yemon,  and.  96  others Defefidants. 

The  above  Teibei,  the  plaintiff,  was  living  in  Shimo- 
tsuke  kuni,  Tsuga  kori,  Shikanuma  post-town,  in  the  fief* 
of  Toda,  Lord  of  Inaba,  and  in  the  intervals  of  farming  he 
sold  cloth.  Sometime  ago  he  was  summoned  to  the  office 
of  the  fief  to  appear  as  a  witness  in  an  action  on  a  money 
loan,  brought  by  Buyemon,  of  the  same  province,  Eawachi 
kojij  Utsunomiya  town,  Zaimoku  ward,  against  ShichirO- 
zayemon,  of  the  same  province,  Yenga  kon,  Tamo 
village,  and  one  other  person.  But  Teibei  was  sick  at  the 
time  and  did  not  appear  as  ordered;  whereupon  he  was 
ordered  not  to  leave  the  town  during  the  trial.  But  owing 
to  the  preoccupation  natural  to  his  illness  he  did  not  remem- 
ber this  order,  aud  when  after  his  recovery,  he  found 
himself  beset  by  numerous  importunate  creditors,  he  deter- 
mined to  set  out  and  collect  the  arrears  due  him  in  various 
quarters,  and  thus  satisfy  his  creditors.  He  had  heard 
no  more  of  the  trial  and  imagined  that  the  matter  was 
ended.  Nothing  came  of  his  journey,  and  he  therefore 
decided  to  sue  his  debtors  here  in  Yedo.  He  communicated 
his  intention  to  Zembei,  the  headman  of  the  post-town, 
declaring  tbat  he  should  return  and  pay   off  his  debts  as 


1.  Tbis  is  some  date  in  the  suit ;  yet  not  that  of  the  entry 
of  action,   for  that  is  said  to  have  occurred  in  the  11th  month. 
2.  Jimbei  is  the  iyemuhi  of  the  house.     See  supra,  No.  23.    3.  CJUgyO' 
sho;  for  the  explanation  of  this  term  and  similar  ones,  see  Introduc- 
tion.    4.  RyO'bnn. 
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No.  243  soon  as  he  obtained  even  a  partial  settlement  with  his  own 
debtors.  He  procured  from  the  headman  privately  a 
certificate  of  removal,  left  the  town  during  the  progress 
of  the  suit,  came  to  Yedo,  and  took  up  residence  in  the 
shop  of  Yobei,  in  the  premises  of  Kameya,  in  Hat^hobori. 
While  here  he  was  cited,  at  the  request  of  his  lord,  Toda, 
Lord  of  Inaba,  before  the  Town  Maj^istratc,  Tsntsui,  Lord 
of  Iga,  and  sentenced  to  exile  from  his  native  town,  Shi- 
kanuma.  Teibei  then  moved  from  Hatehobori  to  the  shop  of 
Jinbei,  in  South  Daiku  ward,  and  in  the  11th  month  of  last 
year  brought  before  me  the  above  action  for  various  soma 
unpaid  purchase  money  and  money-loans,  against  Hachi- 
nojo  and  90  others.  Now  Teibei 's  act  of  leaving  his  own 
town  amounts  to  au  unlawful  absconding,^  and  if  we  regard 
that  consideration  onlv,  he  is  not  entitled  to  indorsement 
and  issue  of  summons  by  this  Court.  But  he  has  been 
already  punished  for  that  offence  by  local  exile  and  cannot 
return  to  his  native  place ;  moreover  he  has  already  been 
registered  2  as  a  citizen  of  Yedo.  I  am  undecided  as  to 
whether  1  should  indorse  his  complaint,  and  therefore  seek 
your  opinion. 

8rd  month,  13th  day  (April  7th).'' 

2.     Anawer. 

"With  regard  to  the  subject  of  your  letter,  Teibei 
was,  it  is  true,  senU>nced  to  local  exile,  but  not  to  for- 
feiture of  goods.'^  Now  a  sentence  of  local  exile  does  not 
aiiect  one's  power  of  suing  for  debts  due  from  persons  not 
within  the  original  district  from  which  he  is  exiled.  Bat 
an  examination  of  the  facts  in  this  case  shows  that  the 
plaintiff  was  endeavoring  to  collect  debts  from  persons  within 
his  own  district,  when  he  procured  the  certificate  of  remo- 
val, came  to  Yedo  during  the  trial  of  the  lawsuit,  and  so 
forth.     If,  thertifore,  we  were  to  allow  this  man  to  go  about 


1.  Kakeochi.     2.  NimheUu-cho.     3.  Ke»*ho. 


PART   ni. — CONTRACT  ;    LEGAL   PRECEDENTS.  67 

with  a  complaint  indorsed  by  us  and  bring  suits  for  these 
loans,  it  would  certainly  be  to  lend  assistance  to  law- 
breakers. Still  we  are  not  justified  in  ordering  an  extin- 
guishment of  the  claim,  in  the  absence  of  any  sentence  of 
forfeiture  of  property.  We  have  sought  for  precedents  on 
this  point,  but  have  found  only  one,  a  ruling  of  the  Cham- 
ber of  Decisions,  in  Eyoho,  11  (1717),  runniug  as  follows : 
*  Where  a  person  sentenced  to  local  exile  brings  suit  for 
the  payment  of  a  loan  due  from  a  resident  of  his  original 
domicile,  the  Court  shall  not  take  coginzance,  because  the 
plaintiff  has  no  right  to  enter  the  place.  But  if  he  trans- 
fers his  claim  to  a  relation,  servant,  or  any  person  having 
some  connection  with  him,  the  suit  of  the  latter  shall  be 
taken  up,  tried,  and  judged.'  In  annlogy  to  that  case,  if 
Teibei,  the  plaintiff  here,  transfers  his  claims  to  some 
relation  or  other  person,  and  the  assignee  brings  suit,  you 
may  of  course  take  it  up ;  otherwise,  it  should  be  dismissed. 
Bd  month. 

The  Temple  Magistrates, 
Tsutsui,  Lord  of  Iga,^ 
The  Finance  Magistrates." 


[No.  25 J      Paijment  hy  a   Son   of  Debts   of  his 
Exiled  Father. 

A   Reply   of    the    Chamber   of  Decisions    to    an 
Inquiry  by  the  Trial  Bureau.^ 

Dated  Tempo,  X,  1  (February,  1839).3 

1.     huiuinj, 

*^Tami,  wife  of  Heibei,  house-owner,  at  Block  No<  4,  Mita, 
[Yedo]    Pluintif 

1.  The  other  Town  Magistrate.    2.  G/mmi-Zrafa,— a  bureau  of 
the  Chamber's  clerks.     3.  Cited  from  •*  Shoji-tome" 
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Ho.  Vf     Inotuke,    hoa.se-master,    3on    of    Yanosake.   hoase*owiier» 

deceased,  at  Block  No.  4,  Ta  ward,  Mita.  ^edo], 
and  Kinjiro  (formerly  Einzo},^  tenant  of  a  house  of  the 
above  Inosnke r^feudantM. 

Seven  years  ago,  in  the  12th  month,  the  plaintiff  Tami 
lent  the  sam  of  10  ryo  to  the  above  Yanosnke,  as  principal, 
with  the  above  Kmzo  as  sarety,  and  last  year,  11th  month, 
dOth  day  (January  14,  1839,  >  snit  was  brought  against 
th^ra  for  the  arrears  dae.  But  it  appeared  in  the  snit  that 
Yauosoke,  in  the  12th  month  of  a  preceding  year,  had  been 
convicted  of  violent  conduct^  and  sentenced  to  be  flogged' 
and  then  banished  from  Yedo  and  the  district  for  10  ri 
around  it.  Now  if  in  this  case  snit  had  been  brongfat 
against  'the  son  or]  even  the  surety  only,  it  ought  not  to 
have  l>een  taken  cognizance  of  according  to  a  pre\ioii8 
decision.  ^  But  here  Inosuke  has  taken  up  the  succession 
of  Yanr>suke,  his  father,  as  well  as  the  oflice  of  house- 
master, and  has  ()ccupie<l  his  dwelling.  This  differs  from 
the  case  of  a  father  being  sentenced  to  a  heav\'  punishment 
with  forfeiture  of  property  and  extinction  of  family,  the 
wife  aud  children  being  reduced  to  such  poverty  as  to  be 
obliged  to  separate,  but  one  or  more  (»f  the  sons  in  the 
course  of  time  building  up  a  new  family.  We  think  there- 
fore  that   the    action   may    properly    be   brought   against 


1.  ThiH  is  appftreDtly  the  effect  of  *'  Kinjiro  koto,  A'lnro."  2.  Ko* 
ton  nchi'kotcathi,  which  niny  refer  to  an  assault  or  to  destruction  of 
property.  3.  Tataki.  See  Mittheil.  d.  Deutsch.  Gesells.  Ostas.,  Heft 
3H,  R.  370.  4.  It  seems  necessary  to  suppose  that  the  writer  has 
in  mind  the  fact  that  a  confiscation  of  goods  has  been  ordered 
or  perhaps  would  ordinarily  have  been  ordered  in  such  a  case. 
Not  only  is  this  indicated  by  the  next  sentences,  bnt  it  is  certain  that 
the  son  and  surety  would  have  been  liable  unless  confiscation  had 
occurred.  See  Nos.  17,  18,  ante.  For  the  later  rule  as  to  a  surety't 
liability  where  the  debtor's  property  has  been  confiscated,  see  No.  88, 
2,  Art.  20,  infra. 
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Inosuke,  even  though  the  debt  be  his  father's,  and  that  an 
order  of  payment  may  issue.      But  ns  we  find  no  precedent 
to  go  by,  we  respectfully  submit  the  matter  to  you. 
1st  month. 

The  Trial  Bureau.*' 

2.  Appended  Note,    <' We  respectfuUy  acknowledge  your 
instructions  to  order  payment  by  the  defendant  Inosuke. 
1st  mouth,  28th  day. 

The  Trial  Bureau." 


[No.  26]      Money  Loans. 

A  Reply  i  of  the  Yedo  Town  Magistrates,  to 
an  Inquiry  by  Hasegawa  Kinzaburo,  a  Coun- 
cillor.2 

Dated  Tempo,  XI,  8  (September,  1840.) 

1.  Letter y  from  Tanimura  Zenzayemon,  clerk  to  the 
Town  Magistrate  of  the  North,  to  the  Town  Magistrate 
of  the  South. 

**  Enclosed  is  a  copy  of  our  letter  in  answer  to  Hase- 
gawa Kinzaburo,  who  made  a  Private  Inquiry ^  of  us.  We 
have  been  directed  by  the  Warden  of  the  Palace  Gate,*  to  lay 
the  matter  before  you,  his  colleague  of  the  South,  and  we 
trust  that  you  will  review  our  answer  and  pass  an  opinion 
upon  it." 

2.  Appended  Atisictt,^  from  the  Town  Magistrate  of 
the  South. 

**We  have  looked  through  the  documents   you  have 

1.  Cited  from  "  Shoji-tome,^*  2.  Yoriai,  This  term,  according  to 
Mr.  Rudoi'ff,  was  applied  to  all  Hatamoto  whose  income  ranked  over 
3000  kokuy  when  they  were  not  in  active  official  service,  and  seems 
to  have  been  an  honorary  dignity.  See  Note  to  No.  45,  3,  infra, 
3.  Uchi-toiawaae.  4.  The  Town  Magistrate  of  the  North.  5  .  Sage- 
fit  da. 
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No.  26]    sent,  ami,  being  quite  in  accord  with  your  views,  we  here- 
with return  them." 

3.   Letter  of  hnjnin/,  fn»ni  Hasegawa  Kinzabiuro. 

*'  (1 1  A  sum  of  money  is  b(»rrowed  by  some  one,  in  the 
name-  of  his  lord,  declaring  that  thp  mont*y  is  to  be  applied 
to  the  latter's  househiJd  expenses.  The  borrower  dies 
without  issue,  and  his  taiuilv  Ix'comes  extinct.  The  mer- 
chant -creditor  demands  of  tlie  lord  the  payment  of  the  debt. 
But  it  turns  out  that  the  money  was  never  applied  to  the 
lord's  use,  and  the  joint-seuP  of  the  person  named  as  the 
joint  debtor  in  the  instrument  appears  to  have  been  a 
forgery,-  as  the  person  of  that  name  knows  nothing  of  the 
transaction.  If  in  such  a  case  the  lord  or  tlie  joint-sealer 
is  unable  to  persuade  the  creditor  of  the  groundlessness  of 
his  claim  and  the  latter  sues,  how  shall  the  case  be  dealt 
with?     We  respectfully  ask  your  advice. 

(2.)  Suppose  the  facts  to  be  the  same  as  above,  with 
the  following  variations.  The  joint-sealer,  being  a  sub- 
ordinate official,  is  commanded  by  the  borrower,  his  superior 
officer,  to  affix  his  seal,  and  does  so  under  this  compulsion. 
Afterwards  the  borrower  dies  and  his  family  becomes 
extinct.  If  a  suit  results,  how  shall  it  Ik?  dealt  with?  We 
respectfully  ask  your  advice. 

(.S. )  Suppose  the  same  case  as  above,  except  that 
the  joint-sealer  has  indeed  some  preliminary  negotiation 
with  the  creditor  about  a  loan,  but  in  fact  never  affixes  his 
seal,  the  impression  being  a  forgery.  The  recital  that  the 
money  is  to  be  applied  to  the  household  purposes  of  the 
debtor's  lord  is  also  false  and  unauthorized.  K  owing 
to  the  insistence  of  the  creditor  a  suit  results,  how  shall 
it  be  dealt  with  ?     We  respectfully  ask  your  advice. 


1.  lien-ill.  This  has  been  >ometiraes  translated  "  coanter-seal." 
In  a  document  of  debt,  it  seems  to  indicate  a  joint  debtor,  who  may 
as  between  the  obligors  be  the  real  beneficiary  of  the  loan.  3.  Bohan. 
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(4.)  Suppose  the  same  case,  except  that  here  the 
joint-sealer  is  a  subordinate  official,  who,  when  on  the 
point  of  visiting  his  native  province,  is  directed  by  his 
superior  officer  to  affix  his  seal  to  a  blank  document,  on 
the  pretex  that  it  would  be  necessary  to  have  the  seal  if 
a  need  for  a  loan  should  arise.  Afterwards  the  superior 
does  employ  the  document  for  raising  money.  In  such 
a  case,  if  suit  is  brought,  how  shall  it  be  dealt  with  ?  We 
respectfully  ask  your  advice. 

8th  mouth.  Hasegawa  Khizaburo, 

by  his  retainer  Kato  Yemon.'* 

4.     Appended  Answer ,  by  the  Town  Magistrate  of  the  North. 

**(!.)  As  the  real  borrower  is  dead,  the  action  should 
be  dismissed,  if  it  appears  that  the  alleged  joint-seal  is  a 
forgery  and  that  the  money  was  not  applied  to  the  use  of 
the  lord. 

(2.)  Here,  although  the  joint-seal  was  affixed  by 
order  of  the  superior  officer,  yet  the  fact  remains  that  it 
was  affixed,  and  the  responsibility  cannot  be  evaded.  How- 
ever we  cannot  finally  answer  until  it  appears  whether 
or  not  the  money  was  really  applied  to  the  use  of  the 
lord. 

(3.)  Here  the  alleged  joint-sealer  had  some  negotiation 
with  the  creditor,  but  the  seal  is  in  fact  forged  and  the 
money  was  not  applied  to  the  use  of  the  lord.  The  matter 
is  not  an  easy  one  to  decide,  and  we  must  consider  it 
further  before  answering. 

(4.)  Here  the  joint-seal  was  affixed  to  a  blank  docu- 
ment at  the  request  of  a  superior.  Now  although  this  was 
done  because,  as  his  superior  declared,  the  seal  would  be 
necessary  in  case  a  loan  should  be  made,  yet  the  fact  that 
the  money  so  obtained  was  after  all  not  applied  to  the  use 
of  the  lord  (even  though  really  borrowed  for  the  purpose) 
shows  that  the  affixing  of  the  seal  under  such  circumstances 
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No.  26]  ^A8  negligence  in  one  so  trusted  as  to  be  employed  in  the 
mauagement  of  the  household  affairs.  Now  that  the 
superior  is  dead,  however,  it  is  difficult  to  get  at  the  facts, 
and  we  cannot  give  a  final  answer  without  further  investiga- 
tion as  to  whether  the  loan  was  in  fact  made  for  the 
household  purposes.**^ 


[No   27J      Payvunt   of   Loans  of  Many    YearSy 
Standing. 

A  Reply  by  the  Finance  Magistrate  to  an  Inquiry 
by  a  retainer  of  Matsudaini,  Governor  of  the 
Capital. 

Dated  Tempo,  XU,  7,  (August,  1841). 
1,     Inquiry. 

'*  We  enclose  copies  of  documents  of  sole  indebtedness^ 
executed  some  80  or  40  years  ago  by  the  father  or  grand- 
father of  certain  persons  now  living.  In  each  case  the 
debtor  himself  has  long  been  dead,  and  the  present  head 
of  the  family,  a  son  or  grandson,  knows  nothing  of  the  in- 
debtedness, aud  has  never  been  asked  to  pay  until  the  2zid 
month  of  this  year,  when  an  action  was  brought  in  the 
North  Court, 3  which  you  indorsed  and  ordered  for  private 
settlement.  Bat  a  settlement  is  impossible,  and  we  should 
like  to  learn  whether  you  intend  or  not  to  take  up  and 
adjudge  a  suit  based  on  such  documents  and  brought  one 
or  two  generations  after  the  debtors  are  dead.  We  there- 
fore forward  copies  of  the  documents  and  respectfully  make 


1.  The  idea  8eems  to  be  that  if  the  loan  was  really  contracted  in 
the  coarse  of  the  management  of  the  household,  the  joint-sealer 
must  stand  the  consequences  of  his  negligence  ;  but  that  he  is  not  to 
be  visited  with  responsibility  for  a  misuse  of  the  document  by  th^ 
other  official  for  the  pui*pose  of  raising  a  private  loan.  2.  IpptM' 
shomon  (one-seal  document).      3.  Go-hamho. 
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private  inqairy  as  to  the  proper  coarse  to  take,  begging 
the  favor  of  an  appended  answer. 

7th  month,  1st  day  (August  17). 

Matsudaira,  Governor  of  the  Capital,  ^ 

by  his  retainer* " 

2.     Copies  of  the  above  documents, 

(1.) 

**  Memorandum.^ 
10  ryo  in  gold. 
Owing  to  unavoidable  necessities,  I  have  borrowed 
the  above  sum. 

Kwansei,  XU,  10  (November,  1800). 

Akichi  Yasozayemon.  [Seal] 

To 

Jisuke,  Esq.,  ^ 
of  the  Ise  House.  ^ 


(2) 
Memorandum. 
5  njo  in  gold. 
I  certify  that  owing  to  unavoidable  necessity  I  have 


1.  It  does  not  appear  who  this  person  is,  but  probably  he  is  a 
feudal  lord  making  inquiries  of  the  Town  Magistrate.  2.  Ohoye, 
Although  this  word  sometimes  meiins  **  perceive/'  its  general  mean- 
ing is  *' remember/'  and  this  latter  idea  seems  preferable  to  the 
ordinary  corresponding  English  terms  ('*  take  notice/'  *'  know ") 
used  in  similar  connections.  3.  There  seems  no  other  word  than 
''esquire"  to  express  the  ''sama^*  which  is  here  by  courtesy  ap- 
pended to  the  name  of  the  creditor  by  the  debtor.  The  use  of  the 
term  is  the  more  noticeable  as  the  debtor  is  a  samurai  and  the 
creditor  a  merchant  and  one  not  entitled  ordinarily  to  even  a  family 
name.  4.  Ueya,  This  business  name  (ya  being  **  honse  "  or  "  firm  ") 
takes  for  merchants  the  place  of  the  family  name. 
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Wo.  27]  borrowed  the   above   sum.     I   shall    without    fieul 

repay  it  in  instalments  from  time  to  time. 

Kyowa,  III,  12  (Jannary,  1804). 

Akichi  YasozayemoD.      [Seal] 
To 
Heizaburo,  Esq., 
of  the  Ise  House. 


(3.) 
Memorandum. 
60  njo  in  gold. 
I    certify    that    I    have    received    the  above   sum, 
procured  by  you  for  me  at  my  request. 
2d  month,  20th  day. 

Akichi  Yasozayemon.      [Seal] 
To 

Heizaburo,  Esq. 
of  the  Ise  House. 

(4.) 
Memorandum. 

5  rijo  in  gold. 

This  is  to  certify  that  I  have  borrowed  the   above 

sum  of  you. 

6th  month,  27th  day. 

Akichi  Yasozayemon.      [Seal] 

To 

Jisuke,  Esq., 

of  the  Ise  House. 


(5.) 
Memorandum. 
6  ryo  in  gold. 
This  instrument  is  to  certify  that,  owing  to  unavoid- 
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able    necessity,    I    have   borrowed  of    you    the 

above  sum. 

Bnnkwa,  HI,  7  (August,  1806). 

Akichi  Yasozayemon.     [Seal] 
To 

Heizaburo,  Esq., 

of  the  Ise  House. 

(6.) 

5  ryo  in  gold. 

This  is  to  certify  that,  owing  to  unavoidable  neces* 

sity,  I  have  borrowed  the  above  sum.    I  shall 

repay   it  without  fail  by  the  end  of  the  year  at 

the  latest.    This  is  given  for  the  sake  of  future 

security. 

7th  month,  10th  day. 

Akichi  Yasozayemon  [Seal] 
To 

Heizaburo,  Esq., 

of  the  Ise  House. 

(7.) 
Money  Borrowed. 

200  ryo  in  gold. 

Interest,  1  bu  in  80  ryo. 

I  certify  that,  owing  to  an  unavoidable  mischance, 

I  have  been  obliged  to  borrow  the  above  sum. 

I  shall  without  fail  repay  it,  principal  and  interest, 

in  the  12th  month  of  the  year  of  the  Dragon.  ^ 

This   instrument   is   given   for   the   sake   of  future 

security. 

Bunkwa,  IV,  1  (February,  1808). 

Akichi  Yasozayemon.      [Seal] 
To 

Heizaburo,  Esq., 

of  the  Ise  House. 

1.  Apparently  the  curreDt  year,  but  possibly  12  years  later  (1820). 
Vol.  xz.  Sap.  Ft.  ill.— S. 
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Mo*  «7]  |8.) 

Memorandam. 
7  ryoin  gold. 
This  instrtimeni  is  to  certify  that  I  have  borrowed 
the  above  sum,  famished  to  me  by  yon. 
Bunkwa,  VI,  8  (April,  1809). 

Akiehi  Tasozayemon  [Seal] 

Jisuke,  Esq., 
of  the  Ise  House. 

(9.) 
Memorandum. 
5  ryo  in  gold. 
1  certify  that  owing  to  unavoidable  necessity  I  have 
borrowed  the  above  sum  of  you.    I  will  aflerwards 
replace  this  by  a  formal  document. 
12th  mouth,  dlst  day. 

Akiehi  Yasozayemon.      [Seal] 
To 

Heizaburo,  Esq., 

of  the  Ise  House. 

(10.) 
Memorandum. 

20  ryo  in  gold. 
This  is  to  certify  that  I  have  borrowed  the  above 
sum  of  you. 

Bimkwa,  XII,  1  (February,  1815)* 

Akiehi  Yasozayemou.      [Seal] 
To  Heizaburo,  Esq.,  and 
Jisuke,  Esq., 
of  the  Ise  House. 

(11.) 

Memorandum. 
20  fyo  in  gold. 
I  certify  that  owing  to  unavoidable  necessity  1  have 
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borrowed  the  above  saili  of  you.    Bepaymeal  is  to 

be  made  by  delivering  to  yon  monthly  8  bales  of 

rice,  beginning  with  the  Ist  month  of  the  ensuing 

year  of  the  Rat  (1804),  until  principal  and  interest 

are  paid.    This  is  given  for  the  sake  6i  fntore 

security. 

Eyowa,  III,  12  (January,  1804). 

Ohashi  Muteyemon.     [Seal] 
To 

Heizaburo  Esq., 

Jisuke,  Esq., 

of  the  Ise  House. 

(12.) 
Money  Borrowed. 
100  ri/o  in  gold. 
I    certify    that    owing   to  unavoidable  necessity  I 
have  borrowed  the  above  sum  of  yon.    I  shall 
repay  principal  and  interest  without  tail  by  the 
ensuing  11th  month.    This  is  given  for  the  sake  of 
future  security. 
Kwansei,  X,  5  (June,  1798). 

Kokuma  Okuhei.     [Seal] 
To 

Heizaburo,  Esq., 
of  the  Ise  House. 
The  above  is  correct. 

(18.) 

Memorandum. 

20  ryo  in  gold. 

I  certify  that  I  have  borrowed  the  above  sum. 

12th  month,  12th  day 

Sugaya  Danuosuke.     [Seal] 
To 

Heizaburo,  Esq., 
of  the  Ise  House. 
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No.  97]        (Note,  by  the  sender  of  the  documents. 

*  The  last  two  documents  appear  to  have  been  execut- 
ed prior  to  the  order  of  the  9th  year  of  Kwansei 
(1797),  annulling  certain  claims. ^  Should  they 
therefore  be  rejected  ?  ') 

(14.) 

Memorandum. 

60  ryo  in  gold. 

I  certify  that  I  have  received  the  above  sum  ;   I  will 

afterwards  replace  this  by  a  formal  document. 

drd  month,  2nd  day. 

Sugaya  Dannosuke.     [Seal] 
To 

Heizaburo  Esq., 

of  the  Ise  House. 

8.     Api^emied    Answer^    hij     Yafpey     Cnder-Minister    of  the 
Interior,^ 
**In  regard  to  your  letter,  an  instrument  of  debt,  even 
though  old  in  date,  is  to  be  taken  cognizance  of  and  pay- 
ment   ordered,    either    if    it   is   dated   subsequent    to    the 
Nullitication^  Order  of  IX  Kwansei,  or  if  [being  of  a  prior 
date]  the  claim  evidenced  by  it  is  in  fact  a  deposited  fund, 
bearing    no   interest ;    but  it   is  not  to  be  taken    up    and 
ordered  |>aid,  either  if  there  is    sufficient  evidence  that  it 
was  executed  (though  bearing  no  date)  before  that  Order, 
or  if  the  parties  disagree  about  the  two  dates    ^unless  it 
was  given  for  a  deposited  fund].  Such  has  been  the  practice. 
But  in  such  a  case  as  the  above,  where  the  creditors  have 
l>ecu  negligent  in  demanding   pji\-ment,   further  inquiry  is 
Utvessarv  before  we  can  ^rive  dual  ;inswer. 


I.  But  thU  ord<?r  ^>«w  Xo.  13.  iHt^\  threw  ou:  of  coart  ymj  ihot$e 
claiiiu  which  w«re  couiracted  Iwforv  the  tto  moa:h.  Us  -laT.  o£  that 

poc>s  dated.    3.  rrvb^blv  FinACO^  Mi^i?tra:«f-     3.  A-i-^i  ■  li:.  :ib&a«ioc- 

lueatK     This  s«?nn  i*  oc^  used  co  si^fr  the  "  reltJise  "  •?£  Ezt^Ii^^h. 
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4.  Letter  from  the  above  Yabe,  Utider-Mifiister  of  the  Interior^ 
to  Tayama,  Warden  of  Hie  Palace  Gate^  Town  'Magis- 
trate of  the  North, 

**  Enclosed  is  a  copy  of  my  answer  to  the  retainer  of 
Matsudaira,  Governor  of  the  Capital,  by  whom  I  have  been 
consulted  about  an  action  on  a  money  loan  now  pending 
before  you.  I  beg  to  ask  whether  yon  have  any  objection 
to  make  to  it  ?'* 


[No.  28]    Disposition  of  Actions  on  Money  Loans. 

A  Proposal  laid  before  the  Council  of  State  by 
Torii,  Lord  of  Eai,  Town  Magistrate. 

Dated  Tempo,  XIII,  10,  1  (November  8,  1842).i 

1.     Proposal. 

<'  The  failure  of  debtors  to  repay  their  borrowings  has 
recently  become  so  frequent  that  creditors  have  been  obliged 
to  resort  to  usury  to  recoup  their  losses,  and  in  conse- 
quence the  circulation  of  money  is  at  present  very  sluggish. 
Seeking  a  remedy  for  the  situation,  you  have  condescended 
to  consult  me  upon  the  subject  and  to  ask  whether  anything 
can  be  effected  by  a  revision  of  the  system  of  procedure  in 
actions  on  money  loans.  The  result  of  my  deliberation  X 
now  lay  before  you. 

[liuhiic].  As  money-lending  is  intimately  connected 
with  the  circulation  of  money  in  the  world,  the  rules  of 
procedure  relating  thereto  must  be  adapted  to  the  needs  of 
the  time.  Thus,  when  it  was  found  that  the  money  circu- 
lation had  been  injuriously  effected  by  the  Nullification  Order 
of  Kyoho,  I  (1716),  an  Order  2  was  issued  in  Kyoho,  XIV 
{1729),  by  which  all  actions  on  money  loans,  etc.,  contraote4 

1.  Cited  from  Tempo  Kaikaku  Yo-attukai  (**  General  Beform  of 
Practice  in  Tempo  **).    2.  See  No.  1,  ante. 
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II 


lU,  W,    atiUfr  tU  Lit  tt/Hitik  r>f  tl;At  jeatf-  wtre  to  be  ukcn  ^y 

'A.     ku/Ah0S€  r\gui^t:^  however,  irm«  icAdr  by  tfar  Order  of 
Verii(>v,,   ill,   3   n7l6,    by  which  ^  aU   eUims 
Uiotw.y  ]o%isMf  eU,,  eontraurted  before  YenJtyo,  I  rl744>, 
t/>    U;   JMrttktfl   r/Qt   of  cotut,^  vhile    in  actioDS  on  claizns 
f^fUUtu^U-A  (rotn  aw\  idler  that  year  the  defendaut  wms  to  be 
kiitiitnoui'A  t/>  the  Chiiiiiber  of  Decisions  on  the  4th  or  21st  of 
th^;  tfionth  and  ordered  to  pay,  and  on  default  an  instjdment 
order  wan  Ut  iMnue,  and  if  the  default  continaed.  he  was  to  be 
put  in  bankruptcy.     Biuce  that  time  the  system  of  execation 
in  bankruptcy  in  the  Town  Ma^^istrate's  Court  has    been 
conduct<;d   on  thone  lines.     But  the  effect  of  that    s^'stem 
WHM  ainiottt  doHtroyed  by  the  Reftolution  of  the  Chamber  of 
iH'CiHionM  in  Hnnkwa,  III,  5  (July,  1800),  by  which  ^  it  was 
d<'t4;niiinod,  after  a  report  to  the  Council  of  State,  to  make  a 
chanf<(5   in  the  cHtablished  amounts  of  the  instalment-sche- 
dule by  n)(hicinf<  the  yearly  amounts  payable.     The  chief 
(•oiihequcnce  of  this  order  has   been  that  the  instalment- 
antoiintH,  already  Hmall,  became  still  smaller,  and  it  was  not 
uiorely  not  worth  while,  but  was  even  prejudicial  to  the  creditor 
to  brin}<  an  action  for  liis  claim ;  and  the  tendency  has  been 
to  force  him  invariably  into  a  private  settlement,  and  for 
him  to  Hiceivt^  a  part,  say  one-third,  of  the  amount  in  ready 
money,  and  an  to  the  rest,  either  to  get  the  debtor  to  re- 
write the  claim,  or  to  release^   it  entirely.^ 

Furthermore,  men  of  late  have  become  more  and  more 
Helf  willed  and  Hhameless,  insomuch  that  when  they  borrow 
money,  they  imagine  that  they  can  delay  payment  indefinitely 
by  making  Ht>me  excuse  or  other ;  while  the  creditors,  on 
the  i»thor  band,  to  make  good  the  loss  arising  from  the 
devices  of  the  debtors,  naturally  have  recourse  to  usury,  and 


I.  Set*  No.  r»»  uMf«*.  3.  Aitai-zumi.  8.  See  No.  1>9.  iw/ni.  The 
NuUiticaticu  OiAler  oK  Kw«us^i.  IX  (171^7).  i^  not  mentioned.  See 
Ko.  13,    iHHt<.     4.  Kum^tH  (pardon,  release).      5.  Here  the  mbric 
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have  thus  brought  down  upon  themselves  your  reeeni  order 
for  the  redaction  of  the  rates  of  interest.  In  seeking  to.  core 
these  evils  and  that  of  the  inactive  circulation  of  money,  the 
best  measure,  in  my  opinion,  would  be  to  disregard  all 
minor  considerations  and  thoroughly  reform  the  laws  on  this 
subject,  so  as  to  facilitate  legal  proceedings  as  much  as  pos- 
sible and  give  the  creditor  a  guarantee  that  he  shall  obtain 
satisfaction  without  fail,  if  suit  be  brought,  thus  relieving 
him  from  fear  and  disposing  him  to  lend  money  at  ordinary 
rates.  I  therefore  enclose  a  document  setting  forth  ttia 
details  of  the  reforms  which  seem  to  me  desirable.  Pre* 
judiced  as  it  may  be,  I  beg  your  consideration  of  it.  If  it 
meet  your  views,  I  shall  make  a  further  report  as  to  the 
form  of  the  Proclamation  to  the  townspeople  on  the  subjeot 
of  the  enclosure. 

10th  month. 

Torii,  Lord  of  Kai.'' 

2.  Proposed  Imw  Amending  the  method  of  disposing  of  AcHom 
on  Money  Loans. 

Dated  Tempo,  Xm,  10  (November,  1842). 
'^  AH,  1.  (1)    [Ordinary]  money  loans  ;i 

(2)  Prayer- fund  loaus  ; 
(8)  Patent-fund  loans ; 

(4)  Loans  on  hypothecs  ; 

(5)  Advances  on  behalf  of  another ; 

(6)  Loans  for  taxes  due  in  advance  ; 

(7)  Wages  for  labor ; 

(8)  Earnest-money ; 

(9)  Dowry-money ; 

(10)  Unpaid  purchase-money ; 

(11)  Investment-loans ; 

(12)  Loans  to  Government  vassals  or  Govern* 

ment  merchants  secured  by  h3rpothec  of 
ground-rent  or  house-rent  of  residence- 
land  received  from  the  Government ; 

1.  For  the  veniacular  terms,  see  No.  5,  ante. 
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No.  28]  For  these  claims   the  rule  shall  be  as  follows.     Ad 

order  for  payment  within  80  days  shall  first  be  made  ;  if  at 
the  end  of  that  time  payment  is  not  made,  an  order  shall 
issue  for  payment  by  instalments,  twice  a  month ;  if  de£anU 
continues,  an  order  of  execution  iu  bankruptcy  shall  issne' 
If  a  debtor  fails  to  appear  on  summons,  or  is  in  [wilful] 
default  after  being  ordered  to  pay,  he  shall,  if  one  of  the 
military  gentry,  be  reported  to  the  Council  of  State,  or  if  of 
the  priesthood,  farmers,  or  townspeople,  be  punished.  [Such 
has  been  the  law  heretofore  in  force] .  Henceforth  this 
regulation  is  repealed  as  to  farmers  and  townspeople.  When 
an  action  of  the  above  sort  is  brought  against  such  a  person, 
the  parties  shall  be  ordered  to  nppear  without  delay  and 
confront  each  other,  with  oral  pleadings ;  and  if  their 
statements  correspoud,^  and  there  is  no  irregularity  on  the 
face  of  the  instrument  Of  debt,  the  Court  shall  issue  an 
order  for  payment  within  a  term  double  that  in  case  of  a 
house-pledge  loan ;  if  there  is  a  default  at  the  end  of  that 
period,  the  debtor  shall  be  ordered  to  confinement  in  the 
hand-stocks,^  whence  he  shall  be  released  on  payment  of  the 
claim ;  if  the  default  continues,  an  order  of  execution  in 
bankruptcy  shall  issue.  If  the  parties  are  at  issue  upon 
the  facts,  the  Court  shall  try  the  issue,  and  then,  if  neces- 
sary, proceed  as  above. 

If  at  the  end  of  the  term  above  mentioned  the  debtor 
sends  a  representative,  alleging  illness  in  excuse  for  non- 
payment, then  an  inquiry  shall  be  made  as  to  the  truth  of 
this,  provided  the  defendant  is  a  resident  of  Yedo,  by  the 
local  ofiicial  of  his  district  or  by  an  oflicer  of  the  Court,  and 
if  the  fact  is  as  alleged,  an  order  to  be  confined  at  home,^ 
[but  not  to  be  put  into  stocks,]  shall  be  made.  If  the  debtor 
resides  in  a  distant  province,  whence  he  has  been  summoned, 


1.  That  is,  if  the  defendant  does  not  deny  the  facts  alleged.  2.  Te- 
jo-azuke.    The  defendant  was  committed  to  the  house  of  a  relative  or 
friend  for  safe-keeping.    3.  Oshikome, 
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the  local  official  sball  make  inquiries,  and  if  they  are  satis- 
factory, the  Court  shall  grant  the  representative's  request  to 
take  the  defendant's  place  and  shall  treat  him  as  the  defend- 
ant in  the  case ;  if  however,  there  arises  any  douht  as  to  the 
truth  of  the  excuse,  the  Court  shall  instruct  the  feudal  lord 
or  the  esquire  or  the  deputy  to  make  the  necessary  inquiries. 
Appended    Xnte.^     Fixing   the  term   of   pa3nnent    at 
double  that  used  for  suits  on  house-pledge  loans,  as 
stated  in  the  text,  is  quite  proper.    But  to  issue  an 
order  of  execution  in  bankruptcy  in  so  short  a  time 
seems  too  severe,  at  least  where  the  defendant  is  a 
farmer.     In  that  case,  then,  let  the  rule  be  that  if 
the  debtor  pays  the  greater  part  of  the  debt,  the 
term  shall  begin  de  novo ;  provided,  of  course,  that 
if  after  this  a  default  occurs,  execution  in  bank- 
ruptcy nhall  be  ordered  us  stated  in  the  text. 
An,  2.     The  term  of  the  hand-stocks  confinement  and 
the  home-confinement  shall  be  about  80  days  ;  if  at  the  end  of 
this  time'  payment  is  not  made,  execution  shall  be  ordered 
as  above. 

Art.  8.  If  it  appears  that  tlie  debtor  has  secreted  his 
property,  or  committed  any  other  illegal  act,  [he  aud]  the 
local  officials  shall  on  proof  of  this  be  suitably  punished. 

Art.  4.  If  the  defendant  is  in  fact  a  dependent  >  in  the 
house  of  another,  he  will  have  no  property  to  be  taken  on 
execution  ;  but  if,  though  nominally  a  dependent,  he  really 
has  property  of  his  own,  or  carries  on  a  fair  business, 
he  must  deliver  up  his  clothes,  utensils,  [and  other 
movables]. 

Art.  5.  The  same  rule  shall  be  applied  where  the  defen- 
dant is  a  domestic  servant ;  and  the  Court  may,  if  desirable, 
order  his  surety  ^  to  undertake  and  pay  the  claim. 


1.  By  the  Council  of  State.  2.  Dokyo,  8.  Every  servant  was 
reqaired  to  Lave  a  sarety.  See  the  eDactments  in  Badorff^s  Toku- 
gawa  Oesetztamvdung^  pp.  61-64. 


J 
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No.  28]  Art.  6.    If  nny  of  the  cultivated  or  residence  land  of 

a  debtor  against  whom  an  order  of  execution  has  issued  is 
subject  to  a  pledge,  the  Court,  if  upon  examination  of  the 
instrument  it  appears  that  the  pledge  was  made  before  the 
action  was  commenced,  shall  order  the  pledged  property  to 
be  sold,  the  proceeds  being  paid  to  the  pledgee  to  the  amonnt 
of  his  claim,  and  the  sui-plus  to  the  plaintiff;  if  there  be  no 
surplus,  the  Court  shall  sanction  whatever  arrangement 
may  be  reached  between  the  pledgee  [and  the  plaintiff  in 
regard  to  the  latter's  receiving  a  share  in  the  proceeds] . 
But  an  instrument  purporting  to  be  one  of  pledge,  yet 
bearing  no  cotinterseal  of  the  local  ofticinls,  shall  be  treated 
merely  as  an  ordinary  instrument  of  loan.  Even  though 
no  pledge  exists,  the  laud  shall  be  delivered  over  to  the 
plaintiff  not  directly,  but  in  the  form  of  money,  the  land 
being  sold  and  the  proceeds  applied  to  the  debt. 

Art,  7.  Money,  residence  land,  and  cultivated  land 
brought  by  the  wife  [of  a  bankrupt]  in  dower  shall  likewise 
be  applied  as  above  described  to  the  payment  of  the  debts ; 
unless  it  stands  in  the  name  of  the  wife  and  is  clearly 
proved  to  have  been  brought  in  dower,  in  which  case  it 
shall  be  exempt. 

Art,  8.  Where  an  action  is  brought  against  one  who 
has  been  subjected  to  execution  in  bankruptcy  and  has 
delivered  up  all  his  property  and  is  living  as  a  dependent  in 
the  house  of  another,  the  Court,  if  on  investigation  it 
appears  that  he  is  carrying  on  a  fair  business,  shall 
proceed  against  him  as  described  above  in  the  case  or 
dependents,  and,  if  it  is  satisfied  that*  he  is  in  fact  a  dependent^ 
shall  dismiss  the  action,  ordering  suit  to  be  brought  when 
he  has  again  acquired  means. 

Art,    9.      Actions   upon   claims    existing    before    the 

[Nullification]   Order   of    Kwunsci,    IX    (1797),i   shall  be 

taken  up  and  adjudicated,  if  the  defendant  admits  the  fact 


1.  See  No.  13,  ante. 
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of  the  boiTowing,  no  matter  how  many  years  have  elapsed 
between  the  conclusion  of  the  contract  and  the  bringing  or 
suit.  But  sometimes  this  interval  is  so  long  that  the 
accumulated  interest  has  come  to  exceed  the  principal,  and 
sometimes  one  who  is  dunned  for  a  liability  of  a  parent  or 
other  ancestor  is  forced,  in  order  to  avoid  a  suit,  to  acknow- 
ledge the  claim  and  renew  the  liability  in  his  own  name 
by  an  instrument  of  loan  or  of  deposit  ;i  in  these  cases, 
after  investigation,  the  Court,  if  it  is  the  case  of  the  interest 
exceeding  the  principal,  shall  order  the  interest  to  be  re- 
duced to  the  amount  of  the  principal,  or,  if  it  is  the  case  of 
an  ancestral  debt  or  of  a  claim  which  has  been  outstanding 
for  10  years  or  more,  so  that  compound  interest  has  been 
reckoned  and  the  debtor  has  renewed  the  entire  amount  in  a 
new  instrument  of  loan  or  deposit,  shall  order  a  private- 
settlement, ^  without  giving  judgment. 

Art,  10.  Actions  upon  credit  sales  are  difficult  to 
adjudicate  when  brought  many  years  after  the  claim  arises, 
because  the  parties  make  endless  contradictions  in  regard  to 
their  accounts ;  henceforth  the  period  of  limitation  for  such 
actions  shjiU  be  10  years.  Actions  brought  later  than  that 
shall  not  be  taken  up,  and  private  composition^  shall  be 
ordered. 

Art.  11.  Nevertheless  an  action  on  a  credit  sale  made 
more  than  10  years  previously  shall  be  taken  up  and  an 
order  of  payment  issued,  if  the  parties  have  continued  their 
transactions  down  to  within  10  years  and  a  part  of  the  money 
has  already  been  paid.'* 


1.  The  renewal  by  au  iustrument  ackuowledgiug  a  deposit  of 
money  wns  a  favorite  trnnsncticn,  becauFe  the  creditor  obtained  a 
better  remedy.  See  Part  III,  Section  III.  2.  Aitaizumi,  3.  Naisai, 
4.  The  meaning  is  not  clear;  but  at  any  rate  it  seems  thai  some- 
thing  more  must  have  happened  in  the  10  years  than  a  mere 
part -payment* 
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No.  28]  city  of  Yedo  or  the  defendant  lives  within  5  ri  iheteof,  and  th# 
complaint-indorsement  ^  orders  appearance  on  the  7th  day, 
the  minimam  sum  for  which  suit  may  he  brought  shall  h%  1 
bu  in  gold,  or  15  momme  in  silver,  as  above  stated ;  while  in 
actions  in  which  the  defendant  lives  more  than  5  H  distaal 
from  the  city,  the  minimum  sum  shall  be  1  ryo  in  gold,  ot 
60  momme  in  silver  (the  present  rate  of.  exchange) ,  or  6,500 
mon  of  small  money. 

Art,  16.  In  actions  on  money  loans  bearing  the  setd 
of  the  rural  district,^  the  practice  has  been  that,  although  iti 
suits  against  the  farmers  of  a  village  it  appears  that  the  debt 
was  really  a  debt  of  the  feudal  lord  or  the  esquire,  yei  thn 
fact  cannot  be  taken  cognizance  of,  if  there  is  on  the  instra- 
ment  np  official  seal  or  indorsing-seal  of  the  feudal  lord  or  tlie 
esquire ;  ^  unless  the  assertion  of  the  farmers  as  to  the  real 
purpose  of  the  loan  is  coiToborated  by  the  feudal  lord  or  the 
esquire  and  a  promise  of  payment  is  made  by  him>  in  whidi 
case  payment  shall  be  ordered  accordingly.  But  where  tiiera 
is  an  official  seal  or  indorsing-seal  of  the  feudal  lord  ov 
the  esquire  or  a  retainer,  or  where  there  is  a  collateral  in- 
strument by  such  a  person,  the  fendal  lord  or  the  esquire 
shall  be  ordered  to  pay,  although  no  petition  has  been  made 
to  that  effect.  The  decision  ^  of  the  Chamber  of  Decisions 
in  Kwausei,  11,  2  (Mnreh,  1790),  has  hitherto  been  observed 
as  the  law.  Yet  in  such  cases  the  persons  whom  the  credi* 
tors  specially  look  to  are  not  the  feudal  lords  or  the  esqnireSy 
but  thd  farmers  themselves  ;  and  the  purposes  of  the  credi«- 


1.  MeyasU'Uraban,  The  Court  indorsed  the  complaint,  ordering 
an  appearance,  and  the  plaintiff  served  it  on  the  defendant.  3.  Oo^ 
See  No.  7,  ante,  3.  One  or  more  villages  often  pledged  the  rice* 
product  as  security  on  payment  of  advances  made  to  their  lord* 
The  lord  instigated  or  compelled  this,  and  expected  to  pay  the  debt 
from  the  rice-tax.  But  Rpparently  the  transaction  was  suoh  as  to 
place  the  villagers  in  the  poBition  of  borrowers,  in  name  atlsastw- 
4.  No.  7,  ante. 
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ton  would  be  defeated  ^  if  the  feudal  lord  or  the  esquire  were 
made  solely  responsible  and  a  payment  by  instalments 
ordered.  Henceforth,  then,  where  an  instrument  of  debt 
made  by  farmers  with  the  seal  of  a  rural  district  ftuls  to 
contain  the  official  seal  or  indorsing-seal  of  the  feudal  lord  or 
the  esquire  or  a  retamer,  and  there  is  no  collateral  instru- 
ment, the  debt  shall  not  be  recognized  as  that  of  the  feudal 
lord  or  the  esquire,  even  though  the  farmers  request  this  ; 
and  if  after  an  order  for  payment  within  a  certain  term  the 
claim  is  still  in  arrear,  the  Court  shall  order  the  counter- 
sealing  village  officers  to  be  put  in  stocks ;  if  the  default 
continues,  the  villagers  shall  be  ordered  to  contribute  to- 
wards its  payment ;  or  if  the  debt  was  incurred  by  action 
of  the  officers  only,  and  the  people  knew  nothing  of  it,  an 
order  of  execution  in  bankruptcy  shall  be  made  against  the 
officers,  if  they  do  not  pay.  But  where  the  instrument 
contains  the  official  seal  or  indorsing-seal  of  the  feudal  lord 
or  the  esquire,  or  where  there  is  a  collateral  instrument, 
he  shall  be  ordered  to  take  up  and  pay  the  debt,  if  petition 
is  made^  to  that  effect. 

Appended  Note,  Although,  as  you  say  above,  there 
may  be  cases  in  which  the  only  persons  acquainted 
with  the  transaction  are  the  village  officers,  and  the 
farmers  themselves  are  without  knowledge  of  it, 
and  in  such  eases  it  would  seem  quite  proper  to 
order  execution  in  bankruptcy  for  the  viHaga 
officers,  yet  a  strict  enforcement  of  this  rale  woulp 
result  iu  utter  ruin  for  the  officers  and  their 
families  or  in  their  removal  to  some  distant  village, 
and  the  public  business  of  the  village  would  be 
completely  at  a  standstill,  so  that  great  caution 
must   be  exercised   iu   pushing   the  rule   to  this 


1.  Because  the  only  real  security  the  lender  had  was  the  pledge 
of  the  rice-product.  2.  Whether  by  the  plaintifif  only  or  by  the  village 
^oes  not  appear. 
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Ko.  28]  extreme.     This   is   especially   so  since  an  equal 

debtor,  if  not  the  sole  real  debtor,  in  such  cases,  iB 

usually  the  feudal  lord  or  the  esquire,  even  though 

the  instrument  does  not  bear  his  official  seal  or 

indorsing  seal ;  so  that  the  best  method  seems  to 

be   to  order  the  villagers   to   contribute  to  the 

payment  of  the  claim.i  This  rule  however,  need 

not  be  strictly  carried  out,  wherever  after  mature 

deliberation  the   circumstances  seem  to   make  it 

desirable  not  to  do  so.      Where,  however,  there 

exists   a  seal  of   the  feudal  lord  or  esquire,  as 

above  stated,  the  rule  should  be  as  stated  in  the 

text. 

Art,  17.     Pledges  of  reliable  property .2 

The  rule  has  been  for  this  class  of  claims  that  they 

shall  be  treated  analogously  to  house-pledges,  and  payment 

shall  be  ordered  within  a  term  of  days  proportional  to  the 

amount  borrowed ;  that  an  instrument  purporting  to  evidence 

a  sale  of  house  or  storehouse  [but  in  reality  given  by  way 

of  security]    shall  be  treated  as  a   h}'pothec-instrument,3 

unless  it  bears  the  counterscal  of  ward  officere,  relatives, 

and  [ward]  general-representatives,^    in  which  case  it  shall 

be  treated  as  a  house-pledge;  that  even  a  loan  made  on 

deposit  of  title-deed  with  the  lender  shall  be  treated  as  an 

ordinary  loan,  if  the  instrument  bears  no  counterseal  of  the 

ward  officers.     Decisions   shall  be   hereafter  rendered,  as 

formerly,  according  to  these  rules. 

1.  The  idea  seems  to  bo  that,  while  the  lord  cannot  be  held 
liable,  yet  the  debt  is  no  more  that  of  the  village  officers  than  of  the 
people,  and  that  they  should  therefore  not  be  obliged  to  bear  alone 
the  brunt  of  their  suretyship.  Yet  the  officers  alone  had  taken  part 
in  the  transaction,  and  this  seems  very  good  ground  for  the  distinc- 
tion criticized  by  the  annotator.  2.  Tashika  nam  thichi-motaUm 
The  force  of  the  tashika  nam  is  not  quite  clear.  The  mottu  pro* 
bably  indicates  houses,  valuables  and  things  other  than  land.  8. 
Hypothecs  were  on  the  footing  of  ordinary  loans.  See  supra,  pa$sim* 
4.  Sodai ;  this  seems  to  imply  that  the  ^odai  were  not  reckoned  as 
among  the  machi-yakunin. 
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Art,  18.  Bills  of  exchange.  The  rule  in  regard  to 
suits  for  money  due  on  bills  of  exchange  is  that  they  sball  be 
treated  ou  the  footing  of  actions  on  house-pledges,  nnd  shall 
be  ordered  for  payment  within  similar  periods,  unless  the 
amount  bears  interest,  when  they  shall  be  treated  on  the 
footing  of  ordinary  loans.  This  rule  shall  remain  in  force 
for  the  future. 

Art.  19.     (1)  Building-loans ;  1 
(2)  Money  advanced ;  ^ 
(8)  Sundry-expense  money.  3 
These  three  classes  of  claims  shall  be  treated,  as  hereto- 
fore, on  the  footing  of  ordinary  loans. 

ApiyemUd  Xote,  In  claims  for  sundry -expense  money, 
[the  defendant]  is  under  an  obligation  to  pay  the 
expenses  incurred  [by  the  plaintiff] ,  for  which  the 
defendant  ought  to  have  forwarded  [the  money]  • 
Now  such  advances  are  of  course  made  without 
agreement  for  interest,  and  it  has  long  been  cus- 
tomary to  treat  it  as  a  principal  action,  analogously 
to  the  house-pledge,  although  under  exceptional 
circumstances  it  may  be  treated  ns  a  money  action, 
analogously  to  ordinary  money  loans.  This  was 
the  decision  of  the  Chamber  of  Decisions  some  years 
ago,  and  the  same  rule  shall  obtain  heuce-forth^ 

Art,  20.     (1)  Money  granted  :  *. 

LFu^hin-kin;  money  lent  to  another  for  building  expenses. 
2.  Shiokuri-kin ;  usually,  money  sent  in  remittances  from  time  to 
time,  generally  by  way  of  gift ;  but  the  term  seems  to  be  applied 
usually,  as^a  euphemism,  to  the  advances  of  money-lenders  to  gentry  t 
on  security  of  tax-rioe.  See  No.  57,  infra,  8.  Zatsu-yo-kin ;  appar- 
ently money  due  from  A  on  account  of  expenses  incurred  by  B  on  A's 
behalf ;  answering  roughly  perhaps  to  the  English  **  money  paid  to  the 
defendant's  use,**  or  to  the  French  '*  gestion  d'affuireg"  and  perhaps 
including  the  expenses  of  an  agent.  4.  Yuzuri-kin;  probably  a  sum 
promised  by  way  of  yuzuri  or  grant,  e.g.  a  transaction  resting  nomi- 
nally at  least  on  family  affection  or  some  other  reason  than  com- 
mercial gain. 

¥•  \.  HZ.  Sap.  Pt.  lll.>-«. 
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%o.  ffr  (2)  Ifonejr  deposited  ; 

(8)  Exdbaage-iDoiieT ;  ^ 
(4)  Charaeter-Beenrity  moiieT :  • 
There  luid  been  uo  preeedent  as  regards  money 
ed ;  but  it  was  deeided  by  the  Chamber  of  Deeisions, 
the  year  o(  the  Cock,  2d  month  (Karch,  1887), 
pro{K>sition  of  Xaito,  Captain  of  the  Imperial  Bodv-Giuff^da,  at 
that  time  Finance  3iagii$trate,  that  it  shonld  be 
analogously  to  the  honse-pledge,  becauFe  it  cannot  be  (i 
ordinary  money  loan  is)  applied  to  the  depositary's  own  nse.' 
Heneeforthy  then,  tlie  procedure  shall  be  tbe  same  for  money 
granted  and  the  other  sorts  named  above ;  provided  thmt  tf 
the  sam  is  to  bear  interest  [liy  agreement  of  the  parties^  ,  it 
shall  be  treated  in  snalogy  to  ordinnry  money  loans. 

Art,  21.  Hire  for  chattel -leases.^  This  occurs  wLere 
a  man  is  unwilling  to  lend  his  money  in  the  ordinary  way, 
not  being  certain  oi  payment,  and  so  makes  a  lease-for>hire  ^ 
of  clothes  or  other  things  to  the  debtor,  in  order  that  the 


1.  Jlyo-gaye-kin;  mouey  to  be  given  in  exchange  for  a  sum  o 
a  clifferent  denomination  or  metal.  2.  Mivioto-xhoko-kin ;  money 
depoHited  with  a  manter  or  landlord  or  guild-master  as  security 
for  behavior  or  for  performance  of  tlie  obligations  of  a  position. 
H.  That  is,  there  if*  no  reason  why  he  hhould  not  be  ready  to 
rewtore  it  at  any  moment;  while  in  ordinary  loans  the  money 
had  been  used  and  it  wuuld  be  diflicult  to  collect  immediately 
enough  cash  to  discharge  the  claim.  But  there  seems  to  be  also 
the  feeling  that  an  ordinary  lender  on  interest  is  receiving  a 
protlt  from  the  transaction  and  hence  ought  not  to  press  the 
debtor  too  hard,  while  the  transaction  of  deposit  is  entirely  gratui> 
tons  and  the  depositor's  position  is  not  so  tainted  with  desire  for 
mere  gain  as  to  prevent  him  from  insisting  on  a  strict  performance 
of  the  obligation.  4.  Son-ryo  himen.  6.  Soii-ryo  (price,  hire)'kashi 
(loan).  The  legislation  on  the  subject  is  given  in  full  iufra,  No.  70, 
tt  $eq»  It  is  difUoult  to  see  where  the  security  to  the  lender  of  the 
clothes  couies  in,  for  probably  the  pledgee  would  hold  them  as 
against  him.  In  fact  the  lender  would  seem  to  have  had  no  security 
at  all,  but  merely  to  have  reaped  a  high  profit  on  the  loan. 
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latter  may  pledge  the  goods  and  get  money  to  meet  his 
necessities.  In  such  cases  the  hirer,  if  he  pledges  the  goods, 
has  a  doable  charge  to  pay,  viz.,  the  hire  of  the  goods  and 
the  interest  on  the  pledge-loan  ;  and  to  prevent  this  evil,  it 
was  ordered,  in  a  Town-Proclamation  ^  of  Bunkwa,  U,  2nd 
month  (March,  1805)  that  snch  leases  might  be  made  where 
the  purpose  was  in  fact  to  meet  a  pressing  pecuniary  neces- 
sity, but  that  the  term  stipulated  in  the  instrument  must 
not  exceed  8  days.  Henceforth,  therefore,  no  action  on  such 
a  lease  shall  be  taken  up  if  the  instrument  is  not  in 
accordance  with  the  above  rule,  and  the  sum  to  be  re- 
<;ovcred  as  hire  shall  be  limited  to  8  days*  amount, 
even  though  a  longer  term  has  been  agreed  on  between 
the  parties ;  and  if  the  borrower  [where  the  term 
exceeds  the  legal  limit]  has  pledged  the  goods  hired, 
he  shall  be  ordered  to  return  them.  But  the  above 
rule  as  to  a  8-days*  limit  does  not  apply  to  leases 
between  friends  or  by  one  not  making  a  business  of  such 
leases. 

Art,  22.  Yearly -instalment  money  .^  In  actions  for 
yearly  instalment-muney  it  hud  been  customary  for  the 
Court  to  pay  uo  attention  to  the  provisions  of  the  instalment- 
Instrument  expressly  declaring  the  sum  to  be  payable  in 
yearly  instalments,  but  to  order  payment  according  to  the 
original  instrument  of  debt.  But,  in  view  of  the  fact  that 
the  arrangement  by  which  the  payment  by  instalments  is  to 
be  made  is  not  arbitrarily  settled  by  the  debtor  himself,  but 
is  made  with  the  consent  of  the  creditor,  the  Chamber  of 
Decisions  decided  in  Horeki,  IX,  5  (June,  1759)  ^  that  instal- 
ment-amercements should  be  carried  out  according  to  the 
intention  of  the  parties,  [and  payment  could  not  be  enforced] 
of  instiilments  not  yet  due  ;  but  otherwise  as  to  arrears  of 


1.  Machl-fitre,    2.  Nempukin,    3.  Cited  in  the  Section  on  "In- 
stalment Payments,"  hij'ra. 
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Ko.  28;    instalments. 1     This  decision  was  approved  by  the  Council  of 
State,  and  henceforth  such  shall  be  the  rale. 

Art.  28.  Action  for  pleii sure-money .^  In  order  to  pre- 
vent the  running  up  of  credit  accounts  of  this  sort,  which 
tend  to  produce  numerous  spendthrifts,  henceforth  no  action 
shall  be  taken  up  for  the  recovery  of  arrears  due  for  the  hire 
of  theatre-boxes  in  the  theatres  of  the  Theatre-block  nor  ot 
prostitute-hire  in  the  prostitute-quarter. 

At-t,  24.  Precedent,  Subsequent,  and  Concurrenf 
Actions. 3  If  in  an  action  on  a  money  loan  an  order  for 
payment  has  been  made,  fixing  a  preliminary  term,  and  the 
debtor  is  then  ordered  to  be  committed  to  a  friend  for  safe- 
keeping,^ with  or  without  hand-stocks,  or  to  be  imprisoned, 
as  a  step  in  the  trial  of  some  criminal  charge  pending  against 
him,  the  proceedings  in  the  precedent  action  shall  be 
suspended  uutil  the  conclusion  of  the  subsequent  action* 
when  final  judgment  shall  be  rendered. 

A)i.  25.  If  an  order  of  payment  fixing  a  preliminary 
teiin  has  been  made  iu  one  action,  and  a  subsequent  action 
of  a  similar  sort ''  is  brought,  convenience  requires  that  the 
second  complaint  should  temporarily  be  rejected,  with  an 

1.  The  meaning  is  this.  When  a  debtor  was  in  arrears  with 
a  large  sum  of  money,  a  new  instrument  was  often  made  oat, 
acknowledging  tlie  debt  nnd  arranging  for  a  payment  by  in> 
f^talments.  These  instruments  the  Courts  formerly  did  not  recognise. 
Hereafter  tbey  are  to  be  recognized,  and  the  creditor  may  not 
sue  for  tbe  original  sum  except  as  it  falls  due  under  the  new  ar- 
rangement. Where  a  given  instalment  is  not  yet  due,  it  cannot 
be  precipitated.  But  if  an  instalment  is  not  paid  when  doe,  it  is 
demaudable  immediately.  The  **  otherwise''  refers  to  the  immediate 
enforcement,  not  to  any  action  contraiy  to  the  parties*  intentions. 
On  the  whole  subject,  compare  the  later  chapter  dealing  with  it. 
2.  Atte-daikiii ;  money  to  given  to  dancing-girls,  actors,  courtezans, 
etc.  3.  Sen-ito ;  fjono ;  ai-so.  The  last  was  an  action  bronght  on  the 
same  day  as  another.  It  must  be  understood  that  these  terms 
refer  to  actions  against  the  saint  defendant.  4.  Azuke.  5.  The 
classes  probably  in  the  writer's  mind  are  the  principal  and  the 
monev  actions. 
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order  to  the  plaintifi'  to  bring  it  forward  ngain  after  the 
termination  of  the  precedent  action  ;  provided  that  where 
the  subsequent  action  is  by  the  government  for  the  recovery 
of  a  money  claim,  the  precedent  action  suspended  until  an 
order  for  payment  in  the  subsequent  one  shall  have  been 
made. 

Art,  26.  If  the  defendant  in  a  precedent  action 
has  died  or  absconded  and  his  patrimony  is  dispersed, 
or  he  has  become  bankrupt  and  entered  a  friend's 
house  as  a  dependent,  and  then  an  action  is  brought 
against  his  surety,  the  hitter  shall  be  ordered  to  pay  the 
debt,  just  as  the  debtor  himself  would  have  been ;  but  if 
^he  debtor  has  suffered  confiscation  of  estate  or  any  heavier 
punishment,  no  order  of  payment  shall  be  made.^ 

Appended  Xote.     But  the  better  rule  would  be   that  if 
the  punishment   of  the  debtor  was  not  connected 
with  any  act  respecting  the   chiim  which   is   the 
subject  of  the  action,  but  was  due  to  some  other 
fault,    the   surety   should   not  be    released    from 
liability. 
Art,  27.     If  after  the  debtor  has  delivered  up  all  his 
property   fur   the  payment  of  his  debts  a  residue  remains 
unpaid,  and  the  surety'-^   is  sued  for  this,  an  order  of  pay- 
ment shall  be  made. 

Art.  28.  If  the  subsequent  action  is  on  a  money  loan, 
while  the  precedent  action  is  of  some  other  sort,  the  former 
shall  be  taken  up  and  tried,  notwithstanding  the  existence 
of  the  precedent  action,  l^ut  if  the  precedent  action  is  one 
for  land-eviction  or  shop-eviction  and  a  subsequent  action 
is  brought  while  the  other  is  pending,  the  procedure  should 
be  first,  to  make  an  order  for  eviction  against  the  defendant- 
tenant,    if  sufficient  ground  is  shown,  and  then  to  summon 


1.  This  probably  represents  the  rule  hitherto  observed.  2.  Tliat 
is,  each  surety  would  be  sued  by  the  proper  creditor  for  the  amount 
of  his  claim  remaining  unpaid. 
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No.  28]  for  the  delay,  or,  if  the  defendant  be  n  vassal  of  low  degree, 
a  peremptory  order  shall  be  sent  to  his  Chief  of  Bureau, 
fellow -official,  or  family.^  In  all  cases,  if  the  occasion 
requires,  the  retainer  undertaking  defence  on  behalf  of  his 
master  miiy  be  sentenced  to  imprisonment.^  Hnch  has 
been  the  past  priictice  with  reference  to  military  gentry,  and 
in  the  future  it  shall  continue  the  same. 

Art,  85.  Actiims  on  money-loans  against  a  temple, 
?w-actor,^  or  Government-merchant.* 

These  actions  shall  be  treated  in  analogy  to  those  against 
military  gentry,  and  a  repeated  failure  by  the  defendant  to 
bring  the  proper  instalment-amount  shall  be  visited  with 
suitable  pnnishment. 

Addendum.  In  Kwansei,  III,  8  (September,  1791), 
my  predecessor  coiiKulted  the  Temple  Magistrate  about  the 
disposition  of  an  action  brought  against  a  temple- incumbent 
on  a  money  loan  received  by  his  predecessor,  who  had  been 
punished  for  some  offence  [nnd  forfeited  his  office] ;  and  the 
Temple  Mngistrnte,  Makino,  Lord  of  Bizen,  answered  :  That 
the  incnmbent  should  be  held  liable  if  the  predecessor  had 
used  the  seal  of  the  t^^mple  on  the  instrument ;  while  if  he 
had  used  his  own  seal,  the  proper  person  to  sue  was 
the  surety,  not  the  successor  ;  That  such  has  been  the  prac- 
tice, and  so,  if  an  incnmbent  borrows  money  under  the  seal 
of  the  temple,  with  a  recital  in  the  iuKtrument  that  the 
money  is  to  be  npplied  to  the  repairs  of  the  temple,  the 
debt  is  in  fact  that  of  the  temple  itself,  and  the  proper 
person  to  be  responsible,  after  the  dismissnl  of  the 
incumbent,  is  the  successor  in  office.  The  above  pre- 
cedent I  was  fortunate  enough  to  find  among  our  records. 
But  this  circumstance  rather  perplexes  me ;  according   to 


1.  See  No.  12,  ante.  2.  The  retiiiner  not  only  n|>p<*ared  lor  the 
lord,  but  also  went  to  prison  for  him,  if  neceRsnry.  8.  See  ChHin* 
berlain's  *' Things  Japanese,*'  s.  v.  *'11ieatre;**  also  the  enina 
author's  **  Classical  Poetry  ol  the  Japanese.''    4.  See  No.  5.  antt. 


PART   III. CONTRACT  :    LEGAL   PRECRDENT8.  89 

the  speciiil  custom  of  the  Zojo  Temple,  of  the  Jodo  sect,^ 
all  dehts  incurred  hy  the  braoch-temples  must  he  reported  to 
the  chief  temple  and  sanction  be  obtained,  so  that  a  debt 
incurred  without  such  report  cannot  be  regarded  as  a  debt 
of  the  temple,  aud  the  liability  cannot  be  transferred  to  any 
subsequent  incumlient  even  Uiough  au  instrument  is  given, 
under  seal  of  the  temple,  reciting  that  the  money  is 
borrowed  for  the  use  of  the  temple ;  although  a  transfer 
of  the  liability  is  allowed  where  the  instrument  rends 
*'  transferable  to  the  disciples  of  the  debtor,'*  though 
even  in  this  case  not  ns  a  temple-debt.  This  custom  of 
that  temple  has  often  been  pleaded  in  defence  to  actions  on 
money  l«)ans,  and  my  predecessors,  during  and  since  the 
period  Bunsei  (1818-1829),  have  often  consulted  the  Temple 
Magistrate  on  the  subject,  his  reply  being  always  that  the 
person  to  whom  the  liability  should  be  transferred  in  such 
a  case  is  the  debtor's  surety  or  religious  associate,^  and  that 
where  the  surety  has  died  or  retired  and  there  is  no  associate, 
the  creditor  is  without  redress ;  so  that  in  such  cases  it  has 
been  customary  to  induce  him  to  compromise.^  Notwithstand- 
ing thin  answer  of  the  Temple  Magistrate,  [it  is  not  a  de»iruble 
rule,  and] ,  now  that  a  general  reform  is  to  be  made  in  our 
methods  of  treating  the  various  actions,  it  should  be  ordered 
that  henceforth  all  debts  incurred  by  the  incumbent  of  any 
temple  of  any  sect  shall  be  regarded  as  those  of  the  temple 
itself  and  the  liability  transferred  to  the  successor  in  office, 
provided  that  the  instrument  bears  the  temple-seal. 


1.  The  lar^e  temple  in  Shlba  Park,  patronized  by  lyeyasa 
and  containing  in  its  enclosure  the  tombs  of  several  Shogans. 
2.  llo-rui  (religious-relationship).  The  term  is  usually  applied 
to  the  relationship  between  an  elder  priest  and  those  younger  ones 
(usually  of  an  inferior  grade  of  priesthood)  who  asnociate  themselves 
with  him  as  his  disciples.  They  form  a  C4»mpany  bound  by  this 
**  religions  relationship,"  and,  as  in  the  case  of  master  and  appren- 
tices among  artisans,  there  are  certain  pecuniary  relations  between 
them,  and  a  possibility  of  inheritance  for  the  disciples.  8.  See  No. 
59,  i/'//Y/,  (as  well  ns  No.  £8)  for  litigation  on  this  subject. 
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No.  28;;  A/fpeutU'd  Xott\    Although  the   various   temples   may 

have  customs  of  their  own  in  regard  to  liabilit}*  for 
debts   incurred   by   one   who   had    died  or   been 
dismissed   from   office,    yet   if  such   customs   be 
allowed  to   prevail,   the    proceedings    of   Courts 
would    be     thrown    into    confusion.        It    shall 
therefore  be  ordere<l,  as  you  proiK>se,  that  thence- 
forth, if  an  instrument  of  debt  given  by  a  temple- 
incumbent  recites  that  the  money  is  to  be  applied 
to  the  repairs  or  other  expenses  of  the  temple  and 
bears  the  temple-seal,  the  debt  shall  be  considered 
as  that  of  the  temple,  and,  notwithstanding  the 
pleading  of  any   special  custom,  the  liability  shall 
be  transferred  to  the  successor  in  office. 
Art,  86.     Actions  on  money  loans  against  the  Hongwau 
Temples  have  been  treated,  since  the  decision  of  the  Chamber 
of  Decisions  in  Bunsei,  X,  4  (May,  1827),^  in  analogy  to 
actions  against  military  gentry.     But  henceforth  they  are  to 
be  treated  in  the  same  way   as  actions  against   ordinary 
temples  .3 

Appended  Xute.  In  a  former  year  it  was  decided  by 
the  Cliamber  of  Decisions  that  where  a  loan  is 
received  by  a  superintendent,  deputy,  or  retainer  of 
a  Hongwan  Temple,  not  on  his  own  account,  but 
in  the  name  and  on  the  account  of  the  'J'emple,  and 
an  action  is  brought  against  the  official,  it  8eem» 
unjust  to  make  a  7-d»y  indorsement  of  the  com- 
plaint as  in  the  case  of  ordinary  temples  ;  so  that 
when  a  money  action  is  brought  against  a  Hongwan 
Temple,  the  Court  shall  first  summon  the  su}>erin- 


1.  See  No.  IC,  ante.  But  no  document  is  there  Riven  which 
indicates  that  the  Chamber  indorsed  tlie  agreement.  However,  both 
the  proposer  and  the  annotators  concur  in  attributing^  to  it  the 
authority  of  the  Chamber.  2.  Presumably  he  means  in  respect  only 
to  the  mode  of  enforcing  payment. 


PAKT  ni. — GONTKACT  :  LEGAL  PBEGBDENTS.       91 

tendeut,  deliver  tlie  complaint  to  him,  and  order 
him  to  make  a  private  settlement,  and,  on  &ilure 
to  procure  a  settlement,  to  forward  an  answer  to 
the  Court.  Henceforth  the  same  practice  shall 
continue. 

An.  87.     (1)  Money  loaned  on  house-pledge  ; 
(2)  Wages  of  domestic  servants ; 
(8)  Hu*ing  of  pledged- land  ;  ^ 
(4)  Hikimake  f 
(6)  Permitting  an  escape  ;3 
The   existing  rules,    in  regard  to  those  five  sorts  of 
action  are  sufficiently  minute  nnd  strict,  so  that  no  alteration 
is  necessary,  and  such  actions  shall  he  disposed  of  as  before. 


Such  are  the  results  of  my  deliberations  on  the  subject. 
If  there  has  been  anything  omitted,  I  shall  not  fail  to 
investigate  further  and  report  thereon. 

Year  ot  the  Tiger,  10th  month  (November,  1842.) 

Torii,  Lord  of  Kai.'' 

3.     lU'port  of  a  Comultation  reapevtinfj  the  lie  form  projtosed 
hj  Torii f  Lord  of  lud. 

Submitted  by  the  Temple  Mngistrates,  Abe,  Lord 
of  Totomi,^   and  the  Finance  Magistrates. 
Dated  Tempo,  XIII,  12,  6  (January  6,  1848). 

**In  the  11th  month  of  this  vear  we  submitted  our 
opinion  in  regard  lo  the  reform  proposed  by  Torii,  Lord 
of  Kai,    in   regard   to  the   method  of  treating  actions   on 


1.  Shichi-chi  honaku.  For  tlie  nature  of  this  litigation,  see  Part 
VI.  2.  The  meaning  is  nnascertftinable.  3.  Tori-ni(ta«ht ;  perhaps  an 
action  for  aiding  an  escnpe.  But  the  compilers,  in  a  note,  state  that 
the  term  belongs  to  criminal  procedure.  4.  The  other  Town  Magistrate. 
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1^0.  28]  money  loans,  our  opinion  being  to  the  effect  that  we  were 
on  the  whole  opposed  to  the  changes  suggested  and  wished 
to  make  no  change  in  the  existing  law  ;  but  you  replied  to 
us  in  your  letter  that  the  present  laws  and  usages,  so  iiar  as 
they  exist,  are  so  imperfect  and  ineffective  that  debtors  often 
take  advantage  of  them  to  evade  their  obligiitions,  and  that 
consequently  there  is  delny  in  the  conduct  of  suits  and  the 
money-circulation  is  seriously  obstructed ;  so  that  in  the 
present  state  of  affairs,  whiit  is  most  needed  is  to  facilitate 
the  settlement  of  all  litigation  as  sjxiedily  as  possible  and  to 
secure  to  every  creditor  the  certain  satisfuction  of  his  claim  ; 
and  you  instructed  us  to  deliberate  once  more  on  the  subject. 
Now,  generally  speaking,  a  contract  of  money  loan  is  made 
with  uuituid  trust  and  friendship  on  the  part  of  creditor  and 
debtor,  so  that  it  seems  hardly  proi>er  to  treat  strictly  accord- 
ing to  the  rules  of  law  an  action  brought  to  enforce  such  a 
claim.  If  we  remember  this,  it  is  easy  to  see  the  propriety  of 
the  present  mode  of  treating  such  actions,  which  is,  first,  to 
order  the  parties  to  make  a  private  settlement,  then,  upon  a 
failure  to  do  so,  to  order  payment  by  the  defendant  within  a 
term  of  days,  and  on  default,  to  pay  it  by  instalments,  and, 
finally,  if  even  this  is  not  done,  to  issue  an  order  of  execu- 
tion in  bankruptcy,  or,  if  necessary,  to  inflict  some  punish- 
ment ;  or  in  case  the  debtor  is  of  the  priesthood  or  military 
gentry,  to  stop  with  the  order  for  instrument-payment,  since 
execution  cannot  be  ordered  against  such  a  person.  On  the 
other  hand,  the  .  question  of  the  money  circulation  is  of 
vital  importance  to  all  the  townspeople,  who  transact 
their  business  solely  by  the  agency  of  money.  Wo  see 
that,  if  indeed  the  whole  principal  is  not  lost,  there  is 
great  loss  of  time  and  money  in  having  their  claims  paid 
back  little  by  little  in  instalments,  the  natural  consequence 
being  that  they  avoid  lending  money  as  much  as  possible. 
It  need  hardly  be  said  that  from  this  point  of  view  the 
system  of  instalment-payment  should  be  abolished  iu 
comml[>rcial  transactions,  so  far  as  the  interest  of  the  creditor 
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is  concerned.  Bat  let  as  look  at  the  matter  from  the  debtor's 
side.  He  borrows  money  in  order  to  set  himself  ap  in 
business  or  to  rescue  himself  from  pecuniary  difficulties,  and 
he  has  simply  himself  to  blame  if,  after  applying  the  money 
in  this  way,  he  cannot  pay,  and  execution  in  bankruptcy  is 
issued  against  him.  Moreover,  though  now  bankrupt,  he 
has  ample  opportunity  of  acquiring  means  again  by  future 
efforts.  For  these  reasons  there  would  be  nothing  harsh  in 
abolishing  the  system  of  instalment  orders,  and  in  providing 
for  the  issue  of  execution  in  bankruptcy  without  any  in- 
termediate steps, — that  is,  so  far  as  concerns  the  interest 
of  the  townspeople,  and  even  of  those  villagers  who  make 
trade  their  special  occupation.  But  we  cannot  apply  the 
same  principle  to  those  villagers  who  follow  a  trade  (as  the 
case  is  with  most)  in  the  hours  not  devoted  to  their  chief 
occupation,  husbandry.  If  to  such  a  person  we  refuse  the 
leniency  which  the  instalment  system  offers  and  subject  him 
inexorably  to  the  process  of  bankruptcy  directly  upon  default 
at  the  end  of  a  specified  number  of  days,  he  is  forced  inevit- 
ably to  sell  off  his  plot  of  hind — the  patrimony  of  genera- 
tions— and  then  (especially  when  he  has  no  well-to-do  friends 
to  look  to  for  help)  either  to  become  a  day -laborer,  or,  worst 
of  all,  to  abandon  his  native  village  and  follow  the 
life  of  a  vagabond,  without  means  of  support  and  with- 
out shelter  for  his  head.  The  consequence  of  such 
failures  is  that  the  [working]  families  of  the  villages 
decrease  in  number  and  the  extent  of  land  lying  idle  is 
iDcreasod.  If  what  we  have  said  is  correct,  it  results  that 
the  process  of  execution  in  bankruptcy  [without  the  inter* 
mediation  of  instalment-payments]  is  not  suitable  for 
enforcing  money  claims  against  villagers.  But  we  do  not 
think  that  any  exception  should  be  made  for  that  class  of 
debtors.  First,  it  would  result  in  non-uniformity  of 
priictice  if  we  employed  different  processes  in  similar 
actions  according  as  the  defendant  was  a  townsman  or  a 
villager.      Second,  the  method  of  instalment-payments,  as 
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No.  28]  already  stated,  teuds  to  obHtrnct  the  moDey-circulation  ;  for 
by  an  order  of  the  current  year  of  the  Tiger,  9th  month 
•  (October,  1842),^  the  rate  of  interest  was  fixed  at  1  bu  per 
25  ryo  [per  mouth] ,  which  has  prevented  the  creditor  from 
charging  a  high  interest  to  compensate  his  risk  [and  there- 
fore the  creditor  is  deprived  of  the  means  he  has  of  making 
up  for  the  uncertainty  and  tediousness  of  the  instalment- 
system.]  These  considerations  are  in  our  opinion  strong 
enough  to  require  the  entire  abolition  of  the  instalment -system. 
Nor  are  we  without  a  precedent,  for  the  current  practice  in 
the  Court  of  Osaka  is  to  issue  execution  in  bankruptcy  after 
a  specified  number  of  days,  without  ordering  the  intermediate 
series  of  instalment-payments.  Acting  on  the  same  principle, 
we  may  reasonably  determine  to  abolish  the  system  of 
instalment-payments  in  money  actions,  so  far  as  townspeople 
and  farmers  are  concerned. 

The  considerations  we  have  mentioned  have  already 
been  discussed  in  the  Proposal  of  Torii,  Lord  of  Kui  (which, 
we  believe,  was  based  in  this  respect  on  the  above-mentioned 
process  of  the  Court  of  Osaka) ;  but  we  have  none  the  less 
ventured  to  express  our  opinion  on  this  and  other  points 
in  the  present  comments  to  his  Proposal,  because  the  subject 
is  one  of  the  utmost  importance.  We  trust  that  if  you 
establish  a  new  law  on  the  subject  you  will  adopt  the 
conclusion  above  stated  [as  to  the  abolition  of  instalment- 
payments]  ;  in  that  case  creditors  would  henceforth  have 
nothing  to  fear  in  regard  to  the  recovery  of  their  money,  and 
debtors  would  not  unreasonably  delay  payment,  since  on 
default  after  a  specified  number  of  days  the  debtor  would 
immediately  be  subjected  to  execution  in  bankruptcy  and  be 
obliged  to  deliver  over  his  property  ;  and  as  a  consequence  the 
money  circulation  would  became  active.  If  this  proposition 
of  ours  meets  your  views,  we  shall  investigate  the  subject 
further  and  shall  attempt  to  prepare  the  draft  of  an  order. 

1.  Seo  iitfriif  in  the  Section  on  "  Intere^it."  The  order  was  datei 
Tempo,  XIII,  9,  29. 
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The  above  document  contains  the  results  of  our  deliber- 
ations at  our  second  meeting.  We  return  your  letter  and 
the  other  two  documents  which  you  sent  to  ns. 

Year  of  the  Hare,  4th  month    (May,  1848). 

4.  Decision  by  the  Council  of  State, 

**  Year  of  the  Hare,  (June  22,  1848) 
5th  month,  25th  day. 

Handed  down  by  the  Lord  of  Echizen.^ 

Memorandum. 

Your  draft  iu  relation  to  the  reform  of  proceedings  in 
money  actions  shall  be  accepted  as  it  is,  with  those  changes 
only  which  we  have  noted  upon  it,  and  we  have  instructed 
the  Temple  Magistrate  to  notify  the  proclamation-officers  ^ 
that  hereafter  all  money  actions  against  temples  are  to  be 
tried,  not,  [as  heretofore] ,  according  to  their  special 
<5nstoms,  but  in  the  same  manner  as  actions  against  other 
<lefendants." 

5.     Ajtpended  Xote,  hij  Torii,  Lord  of  Kai, 

"■  I  respectfully  acknowledge  the  receipt  of  your 
instruction  that  my  draft,  relating  to  the  reform 
of  proceedings  in  money  actions  and  forwarded 
recently  to  you,  is  to  be  accepted  as  it  is,  with 
tln)se  chfingcs  only  which  you  have  noted  upon  it. 
I  acknowledge  also  the  receipt  of  your  instruction 
to  the  Temple  Magistrate  to  notify  the  proclama- 


1.  Mizuno,  Lonl  of  Echizen,  the  Councillor  of  State  presiding 
during  the  current  month.  He  was  one  of  the  best  known  Council- 
lors of  the  century.  2.  Furc-guHhira.  These  seem  to  have  been  the 
.subordinate  judicial  administrative  officers  under  the  Temple  Mtigis. 
tratc.  Disputes  between  persons  under  his  exclusive  jurisdiction  were 
first  brought  before  them.  Each  temple  is  said  to  have  had  Afure- 
gdsltira,  and  there  were  others  who  dealt  with  certain  classes  of 
persons, — fortune-tellers,  outcasts,  etc. 
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Ko.  28;;  tion- officers    that     hereafter    all    money    actions 

against  temples  are  to  be  tried,  not  [us  heretofore] 
*  according  to  their  special  customs,  but  in  the  same 

manner  us  actions  against  other  defendants. 
5th  month,  25th  day  (June  22,  1848). 

Torii,  Lord  of  Kai." 
5.     Besolution  of  the  Chambfr  of  Decisioyis  as  to  the  method 
of  lUspositiff  of  Actions  Itefore  it  after  the  Re/onn  in 
the  proceedings  in  Mo  net f  Actions, 

**  Tempo,  XIV,  Hare. 

We,  the  members  of  the  Chamber  of  Decisions,  have 
passed  the  followed  Resolution  in  regard  to  the  method  of 
disposing  uf  money  actions,  in  conformity  with  the  reforms 
of  practice  lately  made  and  promulgated. 

(1)  If  after  both  parties  have  appeared  on  the  ap- 
pointed  day  ^  and  suit  has  been  joined,'-  their  allegations  ^  do 
not  raise  an  issue  ^  [as  to  the  existence  of  the  claim], 
the  [Court]  ^  shall  inspect  their  written  pleadings,^  and  then 
dismiss  the  parties  temporarily,  afterwards  summoning  them 
before  the  Chamber  of  Decisions  on  a  vacant  one  ^  of  the 


1.  Sdithi-bi,  the  7th  day  often  spoken  of  as  appointed  by  the 
indorsement  of  the  judge.  2.  Kuji  (action) -a irf/Ke  (join,  confront) ; 
the  parties  probably  appeared  together  and  were  confronted.  3. 
Moithi'kiichi ;  this  signifies  their  statements  qua  assertions.  4.  Lit., 
meet  in  one  point.  5.  The  process  apparently  was  for  the  parties  to  have 
their  respective  allegations  written  down  (kuchi-gaki)  by  a  clerk  of  the 
Complaint  Bureau  (this  may  be  the  meaning  of  kuchi-gaki-tori,  p.  107, 
infra  :  for  it  is  unlikely  that  the  parties  would  venture  to  write  their 
pleadings  themselves) ;  they  then  appeared  and  were  confronted,  the 
debtor  admitting  the  existence  of  the  claim,  and  the  Court  (appar- 
ently the  Magistrate  with  whom  the  action  had  been  entered),  after 
examining  the  pleadings,  appointed  a  day  for  judgment.  6.  Kuchi* 
gaki,  7.  Chogwai  (outside  the  book).  Book-days  were  apparently 
the  fixed  days  (4th  and  21st)  already  mentioned  (No.  »,  ante) ;  these 
would  probably  be  used  for  trials  of  disputed  issues ;  and  the  jadg- 
ments  in  undisputed  cases  would  be  apix)inted  for  some  one  of  the 
vacant  days  set  apart  for  money  actions. 
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money-action  days,i  and  shall  [then]  make  an' order  for  the 
payment  of  the  claim  within  a  term  double  that  in  case  of  a 
house-pledge  action,  the  length  of  the  term  being  propor- 
tioned to  the  amount  of  the  claim. 

Addendum.  Form  of  the  written  pleadings.  The 
defendant  shall  concisely  make  in  writings  the  following 
statements  as  his  written  pleading :  The  circumstances 
under  which  the  debt  was  incurred ;  the  amount  already 
paid ;  the  wording  of  the  instrument  of  debt ;  and  the 
undertaking  to  submit  to  whatever  order  of  pa3rment  may 
be  made.  The  plaintiff  shall,  as  his  written  pleading,  state 
on  the  same  document,  next  to  the  defendant's  pleading,^ 
that  he  has  no  objection  to  make  to  the  statements  of  the 
defendant,  and  that  he  hopes  for  judgment  accordingly.  If 
the  written  pleadings  are  in  the  above  form  and  there  is  no 
irregularity  in  it,  the  proceedings  above  described  shall  be 
taken  as  of  course,  without  any  consultation  ^  or  any  oral 
report.^ 

(2)  Term  of  payment.  '  If  the  unpaid  arrears  are 
less  than  100  ryo,  the  term  shall  be  double  the  term  settled 
by  the  regulations  for  the  equivalent  amount  in  a  house- 
pledge  action ;  but  if  it  is  over  100  ?;f/o,  the  term  shall  be 
settled  by  the  Court.*  This  being  the  provision  of  law,  we 
hereby  accordingly  fix  the  following  schedule : 


1.  Kane-kuji-hi.  2.  This  does  not  in  the  original  necessarily 
impl}'  that  the  defendant  wrote  the  statement ;  he  may  have  made 
the  oral  statements,  while  the  clerk  reduced  it  to  writing.  But  it 
is  certainly  open  to  doubt  whether  the  clerk  did  the  writing. 
3.  The  plaintiff  had  already  filed  his  nieyasu  or  complaint; 
hence  the  next  in  order  would  be  the  defendant's  kuchi-gakit  and 
then  the  plaintiff's  response.  4.  Presumably  referring  to  the  act  of 
laying  the  case  before  the  other  judges  for  general  deliberation. 
5.  YeuzetsUf  the  general  term  for  a  spoken  address.  Here  the  distinc- 
tion between  a  written  reference  and  a  mere  oral  reference  seems  to 
be  intended.  Sho  (letter)  usually  occurs  in  the  term  for  "  consult- 
ation." 

Vol.  XX.  Hup.  Pt.  ill.— 7. 
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Ko.  28;  Amount.  Term, 

100-200  njn 400  days. 

200-800    "  600     " 

600-1000"  650    " 

If  the  amount  exceeds  1000  I'yo,  the  term  shall  be* 
about  2  years,  or  double  that  fixed  by  the  order 
[relating  to  house-pledge  actions],  which  is  12 
mouths,  an  intercalary  month  being  reckoned  as 
one  month.  In  extraordinary  amounts  the  term 
shall  be  determined  by  the  Chamber  on  delibera- 
tion  in  each  particular  case. 

(8)  If,  after  judgment  rendered  as  above,  [ordering 
a  term  for  pa}'ment] ,  the  parties  [appear  at  the  Magistrate's 
oitice  and]  declare  that  payment  has  been  made,  they  shall 
be  sent  to  the  Chamber  of  Decisions,  where  an  entry  of 
payment  shall  be  made.^  Where  the  debtor,  by  paying  the 
greater  part  of  the  claim  at  the  expiration  of  the  term, 
entitles  himself  to  a  supplementary  term ,2  or  where  the 
debtor,  in  case  of  a  failure  to  pay,  is  sentenced  to  hand- 
stocks,  the  Magistrate  before  whom  the  action  is  brought 
shall  proceed  without  oral  report  [to  the  other  members  of" 
the  Chamber].  But  if  execution  in  bankruptcy  is  to  be 
ordered,  he  shall  send  the  defendant  [to  the  Chamber  of 
Decisions] ,  appointing  a  vacnnt  one  of  the  money-action 
days,  and  the  order  shall  issue  accordingly  after  an  oral 
report  [by  the  Magistrate  to  the  other  membeis] . 

(4)  The  form  of  the  submission-document  ^  for  an 
order  fixing  the  term  of  payment^  shnll  be  as  heretofore. 
But  now  that  the  system  of  instalment-payments  has  been 
abolished  us  regards  farmers  and  townspeople,  there  is  no 


1.  Piobably  by  a  clerk.  2.  See  No.  28.  2,  Art.  1,  ante.  8.  Vke- 
»homon,  the  acknowleilgnient  and  acceptance  signed  by  all  parties 
upon  judgment  rendered.  See  the  cases  pusmim  for  examples. 
4.  SicUigen  mmikata. 


PABT   m. CONTRACT  :    LEGAL   PRECEDENTS.  M 

reason  why  in  such  cases  the  term-pa3mient  order  ^  shonlcl 
be  delivered  to  the  plaintiff  as  heretofore ;  so  that  thoB^ 
already  so  given  should  foe  taken  back. 

(5)  An  order  for  execution  in  bankruptcy  shall 
contain  the  foUowiug  statements :  That  the  Court  has 
ordered  the  defendant  to  discharge  the  claim  within  a  certain 
term,  but  the  defendant  declares  his  inability  to  do  so ;  That- 
this  is  against  law  and  therefore  the  Court  orders  execution 
in  bankruptcy  ;  and,  That  the  defendant,  under  supervision 
of  his  local  officials,  is  to  sell  his  ricefield  and  upland,, 
residence-land,  house,  storehouse,  family  belongings,^  etc.). 
and  deliver  the  proceeds  [to  the  plaintiff].  This  order 
shall  be  addressed  to  the  defendant  and  the  local  officials. 
The  following  order  shall  be  issued  to  the  plaintiff:  That 
the  Court  has  made  an  order  as  above  to  the  defendant ; 
That  the  plaintiff  shall  therefore  personally  examine  the 
defendant's  rice- field  and  upland,  residence-land,  house,  store- 
house, family  belongings,  and,  after  they  have  been  sold, 
shall  receive  the  proceeds.  A  submission-docnment  shall  be 
taken  from  the  parties,  signing  jointly,  in  acknowledgment 
of  these  orders.  Moreover,  as  it  seems  improper  that  the 
deputy,  feudal  lord,  or  esquire  in  whose  district  the  defend- 
ant is,  should  be  without  knowledge  of  the  bankruptcy,  the 
Court  shall  summon  beforehand^  au  attendant^  or  clerk ^ 
of  the  deputy  or  a  retaiuer  of  the  feudal  lord  or  the  esquire, 
as  the  case  may  be,  and  notify  him  of  the  order.^ 


1.  Nichigen  shomon;  another  name  for  the  uke-shomon  used  ih: 
iustalmeDt-judgments.  Apparently  this  document  would  be  the 
basis  of  subsequent  suits  for  | delayed  instalments,  much  as  a 
judgment  is  sued  on  with  us.  Hence,  upon  the  abolition  of  the 
instalment  system,  no  suits  of  this  sort  would  be  necessary,  but 
an  application  for  execution.  2.  Tahata^  yashiki,  iye^  kura,  kazai. 
The  last  term  probably  applied  specially  to  the  personalty.  3.  That 
is,  in  time  for  him  to  be  present  at  the  judgment.  4.  Tetsuki,  5.  Te- 
dai.  6.  In  cases  passim  will  be  found  a  recital  that  this  has  been. 
done. 
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Not«,  that  the  submissiiiD -document  shall  conttun  a 
detailed  stiitetneat  of  the  course  to  be  piiraaed  in  case  the 
proceeds  of  the  snle  exceed  or  fall  short  of  the  plaintiff's 
claim. 

(6}  Actions  for  nnpaid  parchase-money  dne  for  10  years 
or  more,  and  actions  on  an  iustrameut  of  money  loan, 
renewing  an  old  loan  and  making  intereat  nud  original 
principal  the  principal  of  a  new  loan  or  deposit,'  cannot, 
according  to  the  new  law,  be  taken  cognizance  of  in  any 
Magistrate's  Oonrt.  In  accordance  with  this  rule  no  action 
for  nnpaid  pnrchase-money  doe  before  the  year  of  the 
Serpent  (1888  *)  or  on  instruments  of  loan  renewed  as  above 
ere  to  be  taken  up ;  actions  of  the  sort  now  pending  are, 
after  investigation,  to  be  dismissed,  and  after  an  oral  report 
[by  the  Magistrate  to  the  members]  an  order  for  private 
settlement  shaU  be  made,  stating,  moreover,  that  uo  certificate 
of  discharge^  need  I>e  filed  [by  the  parties  with  the  Coort]  . 
The  above  rule  shall  apply  wherever  one  complaint  contains 
several  causes  of  action,  of  which  some  only  are  of  the 
above  natare.' 

Note,  that  cases  forward  by  preliminary -seal  [of  s 
single  Magistrate]  ,'■  if  the  action  is  for  unpaid  purchase- 
money  overdue  for  10  yeara  or  on  a  loan -instrument 
improperly  renewed  as  above,  (the  fact  to  be  ascertained  by 
tnqniriug  of  the  plaintiff)  shall  also  be  subject  to  the  above 
rule.  Moreover  nit  [pending]  complaints  [in  such  actitmsj, 
except  complaints  fur  more  thau  one  canse  of  action,*  t 
be   taken   possession  of  and  the  indorsements  OBneelledJ 

1.  See  No.   28,  2,  Arta.  9,  10,  anie.    2.  Tempo  ni.  t 
before.     3.  Sumikuchi  ilwmon.    i.  Tbat  ia,  tLe  iadivldiial  c 
aatiuD  of  tbis  Bort  shall  be  cejeoled.    G.  SholuiH.    B«e  Ni 
The  psBsage  makes  special  mention  of  thege  caaes  b<K«ti9 
section  referred  only  to  cases  belore  a  siugle  Magiatiabe.     6.  ilaieari 
(going   around,   circulate) -nit^dfu.      Tbs    above    i 
plausible  rendering.    7.  The  proceeding  nber«  a  eaM  was  A 
settled. 
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Furthermore,  if  iii  auy  case  a  determiiiation  of  the  fact  on 
which,   as  above,  its  validity  depends  cannot  be  reached 
merely  upon  the  plaintiff's  assertions,   a  joint-pleading^ 
shall  be  ordered  for  the  purpose. 

(7)  If  in  any  action  judgment  has  been  given  and 
instalment-payments  ordered,  and  the  instalment- terms  have 
begun  to  run,  no  order  of  execution  in  bankruptcy  is  to  be 
made  and  the  case  shall  be  disposed  of  according  to  the  old 
practice. 

Note,  that  even  though  the  action  be  for  unpud 
purchase-money  overdue  for  10  years  or  for  a  loan  impro- 
perly renewed,  yet,  if  au  instalment-order  has  been  made, 
the  judgment  shall  continue  to  be  enforced,  as  just  stated. 

Actions  tried  in  Private  Session^  before  a  single 
Magistrate  and  actions  summarily  disposed  of  [by  a  single 
Magistrate]  ^  shall  be  subject  to  the  above  [rule] . 

(8).  Actions  against  military  gentry.  If  after  service 
of  the  complaint  no  private  settlement  takes  place  and 
notice  of  this  has  been  given  [to  the  Court] ,  both  parties 
shall,  as  heretofore,  be  summoned  before  the  Chamber  of 
Decisions,  and  after  an  examination  of  their  pleadings,  shall 
be  ordered  to  make  a  private  settlement ;  if  that  is  not  done 
within  60  days,  then  judgment  shall  be  given.  But  if 
there  appears  no  probability  of  a  private  settlement,  the  60 
days'  delay  may  be  foregone,  and,  for  example,  the  joining 
of  suit  *  may  occur  on  the  4th  day  of  a  given  month  and 
the  judgment  be  rendered  on  the  21st  of  the  same  month, — 
this  proceeding  being  in  accordance  with  the  Resolution  of 
the  Chamber  in  Bunkwa,  III  (1806|.5 


1.  TaikeUu.  2.  Uchi-yoriai ;  on  this  day  probably  the  chief 
clerks  were  present  in  consultation  with  the  Magistrate.  8.  Te 
{hfind)-kagiri  (all,  finish).  Here  again  we  mnst  guess;  bat  the 
two  terms  seem  to  complement  other  each ;  the  Magistrate  doubt- 
lens  settled  the  majority  of  the  cases  without  leaving  his  seat,  or 
else  the  clerks  disposed  of  the  case.    4.  Kxtji-mcase,    5.  No.  102,  4, 

JiOHt. 
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Ko.  28]  Note,  thut  the  rate  of  interest  shall  be  the  same   as 

that  already  settled  in  the  year  of  the  Tiger  when  the 
Proposal  was  madc.^  But  in  these  cases  where  payment 
has  already  been  ordered  at  the  old  rate,  no  change  shall 
be  made. 

Decided  as  above," 

** Appended  Xnte.  Where  rice-field  or  upland,  residence 
land,  house,  or  storehouse  is  in  pledge,  I  think  that  we 
had  better  order  the  pledgor  to  settle  the  matter,  so  fur  as 
concerns  that  article,  with  the  pledgee,  and  that  the  pledgee 
should  be  directed  to  do  so. 

The  Lord  of  Totomi."  « 

7.     Prnceediwfs    in    the  two    Town-Matfistratea'    Courts   in 
retfard  to  Moneij-Loan  Actions  before  them, 

a.     **  Tempo  XIV,  Hare,  6.  5  (July,  2,  1848). 
To  the  Lord  of  Totomi,^ 

from  Torii,  Lord  of  Kiii.^ 
The  men  of  my  Department^  consulted  the  men  of 
your  Department  in  regard  to  certain  methods  of  proceed- 
ing in  the  two  Courts  in  money-loan  actions,  and  your  meu 
returned  an  answer  to  ours,  which  bus  been  shown  to  me. 
I  therefore  enclose  herewith  seven  documents,^  embodying 


1.1848:  the  current  year.  See  infra  ^  m  the  chapter  on 
**  Interest."  2.  Tliis  Note  seems  to  have  no  force  as  a  part  of 
the  Resolution,  and  possibly  is  misplnced.  A  subsequent  case 
deals  with  its  subject  and  nhows  that  his  rule  did  not  obtain. 
3.  Botli  of  these  were  Town  Magistrates,  but  which  was  in  the 
North  and  which  in  the  South  cannot  be  lenrned.  4.  Kumi.  One  of 
the  two  Magistrates'  Offices.  5.  These  important  documents  do  not  ap- 
pear,  and  l)ave  probably  been  lost.  It  would  be  natural  to  suppose  that 
the  next  document  but  two  (7,  (/)  is  one  of  them  ;  but  there  is  nothing 
to  indicate  clearly  what  the  source  or  place  of  that  document  is. 
It  would  seem  that  there  was  a  Trial  Bureau  in  each  Magistrate's 
Ck)urt  as  well  as  in  the  Chamber. 
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ihe  answer  of  your  loen,  ^d  beg  ih^  favor  of  your  opinion 
therepn. 

Year  of  the  Hare,  6th  mpnth/' 

h,     Ansicei'  to  the  above,  by  tlie  Lord  of  TotomL 

**  I  acknowledge  the  receipt  of  your  letter  and  beg  to 
say  that  I  have  examined  and  approve  of  the  documents 
you  send.  In  regard,  furthermore,  to  the  inquir}'  recently 
made  by  [your]  Trial  Bureau  to  their  colleagues  [of  my 
Trial  Bureau]  in  regard  tp  second  triiils  of  money  actions 
.and  the  payment  of  in^r«st  on  investment  advances  in 
purchases  of  timber  and  fresh  fish,!  j  shall  instruct  them 
to  proceed  as  stated  in  the  letter.  As  to  when  the  late 
reforms  are  to  go  iuto  effect  I  shall  expect  to  have  further 
notice  from  you.^  The  documents  you  eoclpse  being  copies 
only,  we  have  not  returned  them. 

Year  of  the  Hare,  6th  month.'* 

c.  Reply  from  the  Trial  Bureau  of  the  Lord  of  Kai, 

**  To  Tojo  Hachidayu, 
Niikajima  Ka3^emon, 

from  Hara  Tsuruyemon, 
Ando  Gengozayemon.3 
We '  have  examined  your  letter  and  beg  to   say  in 
regard  to  your  iuquiry,  that  we  shall  inform  you  to-morrow 
as  to  the  date  of  the  lute  reform  going  into   affect.     At 
present  proceedings  are  being  governed,  by  the  old  law. 

6th  month.*' 

d,  [Inqmry  by  the  Trial  Bureau^  J 

(1)    **Art.  9  of  your*  Proposal:®  Actions  upon  claims 

1.  See  infra,  No.  28,  9.  %  Apparently  the  Cioui't  addressed  was 
the  one  having  the  presiding  authority  in  this  month.  3.  The  first 
two  are  in  the  Court  of  the  Lord  of  Totomi.  4.  It  is  impossible  to 
tell  certainly  the  source  of  this.  5.  This  would  indicate  that  the 
addressee  is  in  the  Coui-t  of  the  Lord  of  Kai.  6.  See  antet  No* 
28,  2. 
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lio.  28;  existing  before  the  Nnllificntion  order  of  Kwanser 

IX  (1797)  shall  be  taken  up  and  adjudicated  if  the 
defendant  admits  the   fact  of  the  boiTowing,  no* 
matter  how  many  years  have  elapsed  between  the 
conclusion  of  the  contract  and  the  bringing  of  suit. 
But  sometimes  this  interval  is  so  long  that  the 
accumubited  interest  has  come  to  exceed  the  princr- 
pal,  and   sometimes   one   who   is   dunned   for   a 
liability  of  a  parent  or  other  ancestor  is  forced* 
in  order  to  avoid  a  suit,  to  acknowledge  the  claim 
and  renew  the  liability  in  his  own  name  by  an  in- 
strument of  loan  of  deposit ;  in  these  cases,  after 
iuvestigation,  the  Court,  if  it  is  a  case  of  the  interest 
on  an  old  debt  exceeding  the  principal,  shall  order 
the  interest  to  be  reduced  to  the  amount  of  the 
principal,  or,  if  it  is  the  case  of  an  ancestral  debt 
or  of  a  claim  outstanding  for  10  years  or  more,  so 
that  compound  interest  has  been  reckoned  and  tlie 
debtor  has  renewed  the  entire  amount  in  a  new 
instrument  of  loan  or  deposit,  shall  order  a  private- 
settlement  without  giving  judgment.* 
Iiubrir.     Now  the  foregoing  article  is  occupied  witb 
two    subjects,    claims    in    which    the    interest   exceeds    in 
amount  the  principal,  and  claims  in  which  the  instrument 
has  been  renewed  by  an  instrument  of  loan  or  deposit.     Yet 
this  distinction  docs  not  appear  to  be  consistent  with  the  folr 
lowing  Resolution  of  the  Chamber  of  Decisions :  ^ 

*  Resolution  of  the  Chamber  of  Decisions,  Art.  6 : 
Actions  for  unpaid  purchase-money  due  for  10' 
yoars  or  more,  and  actions  on  an  instrument  of 
money  loan  renewing  an  old  loan  and  making  inter- 
est and  original  principal  of  a  new  loan  or  the  priuci* 
pal  deposit,  cannot,  according  to  the  new  law  be- 
taken cognizance  of  by  the  Magistrate.    In  accord- 


1.  See  No,  28,  6,  ante. 
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ance  with  this  rule  no  unpaid  purchase-money  due 
before  the  year  of  the  Serpent  (1888)  or  on  instra* 
ments  of  loan  renewed  as  above  are  to  be  taken 
up ;  and  actions  of  the  sort  now  pending  are, 
after  investigation,  to  be  dismissed,  and  '""'  '*'  '*'  an 
order  for  private  settlement  shall  be  made,  stating, 
moreover,  that  no  certificate  of  discharge  need  be 
filed,  etc.,  etc.*  " 
Appended  yote.^     **  It  is  true,  as   you   state   in  your 
letter,  that  although  Art.  9  of  our  Proposal  deals  with  two- 
classes  of  claims,  yet  the  recent  Order  ^  aud  the  Resolution 
of  the   Chamber   do  not  meution   the  former  of  the  twa 
classes.      But,  although  we  are  to  pay  due  respect  to  that 
Order  and  Resolution,  yet,  if  a  case  comes  up  which  belongs 
to  the  former  class  of  actions,  we  think  that  we  may  avail 
ourselves  of  the  reply  of  the  government  to  our  Bill,  which 
states  that  the  latter  is  to  be  accepted  as  it  is  written, 
except  in  the  points  covered  by  the  Appended  Notes,  and 
that  we  may  therefore  proceed  according  to  the  terms  of 
the  Proposal  [providing  for  the  two  classes  of  actions.]  '' 
(2. )     '  Where  the  claim  is  one  outstanding  for  10  years 
or  more,  so  that  compound  interest  has  been  reckon- 
ed and  the  debtor  has  renewed  the  entire  amount 
in  a  new  instrument  of  loan  or  deposit,  an  order 
of  private  settlement  shall  be  made,  without  giving 
judgment.' 
Iiubnc,     But  in  actions  now   pending  in   which  the 
parties  have  reached  an  amicable  agreement  and  the  payment 
of  the  claim   is  progressing,  there  may  occur  cases  [falling 
under   the  above  article,]    in  which  compound  interest  haa 
been  reckoned  and  the  instrument  has  been  renewed.     In 
such  cases  what  course  is  to  be  followed  ?     Are  we  to  treat 


1.  By  the  addressee  of  the  Inquiry.  2.  This  is  wanting;  but 
seems  to  have  been  an  enacting  order  or  a  proclamation  embodying 
the  terms  of  the  reform. 
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^0.  28]  the  claim  bh  governed  by  the  above  6th  ai-ticle  of  the 
Resolution  of  the  Chamber  of  Decisions  ?  ^  Or,  as  seems 
to  us  preferable,  shall  we  make  no  special  inquiry  into  the 
facts,  [as  would  be  necessary  before  determining  on  the 
dismissal  of  the  action  under  the  above  article] ,  and  con- 
tinue to  enforce  the  payments  agreed  upon  by  the  parties, 
making  an  order  for  the  pro<luction  of  accounts  ^  and  issuing 
the  proper  orders  ?  *' 

Appended  Xnte,  •* 

**  As  regards  your  inquiry,  our  opinion  is  that  all  actions 
on  money  loans  in  which  compouud  interest  has  been 
reckoned  and  the  instrument  renewed,  whether  the  parties 
have  or  have  not  reached  an  amicable  agreement  and  filed 
a  certificate  to  that  effect,  should  be  dismissed,  in  accordance 
with  the  Resolution  of  the  Chamber  of  Decisions.**^ 

H.  liesolutioti  of  the  Trial  Bureau^  in  reijard  to  Pro- 
cedure, 

a.     **  Tempo  XIY,  Hare,  6  (July,  1848.) 

A  reform  having  been  effected  in  the  method  of  dis- 
posing of  actions  on  money  loans,  we,  the  members  of  the 
Trial  Bureau,  have  agreed  among  ourselves  as  follows,  in 
respect  to  our  ow^n  procedure  in  such  cases  : 

(1.)  It  has  been  customary,  in  actions  not  coming 
before  the  Chamber  of  Decisions  but  tried  and  adjudicated 
in  either  of  these  two  Courts,  wheu  the  parties  have  produced 


1.  The  article  as  quoted  is  the  9th  of  the  Proposal;  bat  the 
writer  has  evidently  liad  in  mind  the  con*e8ponding  article  of 
the  Resolution  (Ai-t.  6),  which  is  in  effect  the  same.  2.  That 
is,  the  payments  made  from  time  to  time  under  the  composi- 
tion. 3.  By  the  addressee  of  the  Inquiry.  4.  It  would  seem 
better  to  have  regarded  the  case  as  governed  by  the  analogy  of  the 
article  of  the  Resolution,  providing  for  the  enforcement  of  saeh 
actions  where  an  instalment- order  bad  already  been  made.  Compace 
No.  28,  9,  infra,     5.  Of  the  Lord  of  Kai's  Court. 
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their  written  pleadings,  ^  to  try  and  decide  numerous  actions 
at  one  time;^  but  this  practice  tends  to  produce  great 
coufusion  of  mind  [iu  the  litigants,]  especially  those  who 
are  unacquainted  with  the  methods  of  litigation,  and  to 
beget  distrust  in  the  minds  of  creditors,  th^  natural  result 
of  which  is  seen  in  a  dimiuished  money  circulation.  We 
therefore  propose,  by  way  of  improvement,  beginuing  with 
the  ensuing  ISth  day  of  the  month,  to  try  in  each  day  only 
6  or  7  cases,  iucluding  both  new  and  old.  ^  This  is  not 
intended  to  be  a  permnuent  regulation,  and  the  above 
number  will  be  iucreased  from  time  to  time. 

(2)  In  actions  coming  before  the  Chamber,^  after  both 
parties  have  been  summoned  nud  their  written  pleadings 
provisionally  examined  by  the  Trial  Bureau,  the  case  shall 
be  laid  before  the  Chamber,  by  transmitting  the  report  of 
the  examination  ^  and  the  proofs. 

Note,  that  the  precise  procedure  in  laying  the  case 
before  the  Chamber  and  the  form  of  the  certificate  ^  shall  as 
before  be  settled  by  the  Bureau  of  Complaints.^ 

(8).  If,  in  actions  before  the  Cliamber,  a  private 
settlement  is  made  at  the  time  [that  the  case  is  being 
•examined] ,  the  settlement  shall  be,  as  before,  approved  by 
the  Chamber. 

(4).     Actions  brought  against  residents  of  a  village  less 


1.  Kuchi-gaki'tori.  Here  lori,  from  signifying  thiB  act  of  taking 
down  the  statements,  has  come  to  menn  the  document  itself.  2.  This 
means  probably  tUat  new  cases  were  begun  before  pending  ones  were 
finished.  S,  Shinki-kuji,  ko-kuji.  The  former  were  actions  entered 
but  not  heard  ;  the  latter,  actions  partly  heard.  The  **  inclading  '* 
seems  to  mean  that  the  old  cases  wonld  be  gradaally  disposed  of 
And  still  some  progress  wonld  be  made  by  taking  np  new  ones. 
4.  Hijojo  kuji.  5.  Torishirabe-kuchi-ffaki.  The  proofs  were  pro- 
bably, as  casespa«jrfm  indicate,  the  written  statements,  doenments,  etc., 
obtained  by  the  Trial  Bureau  on  examining  the  parties.  6.  Tegata, 
7.  Meyasu-kata ;  of  the  Chamber  or  of  the  Magistrate's  Office,  pro- 
bably the  former. 
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IIqw  S^;    thftn  5   ri  from   Yedo,   the   eompliuiit  in  which    fams 

indcMrsed  by  the  Magistrate  [with  whom  the  suit  is  eotetcdQ  » 
shall  be  laid  before  the  Chamber  and  adjadieated  in  Ihe 
manner  above  stated. 

(5).  Actions  within  the  jurisdiction  of  either  of  the  twi> 
Courts.  Of  those  actions  at  present  pending  before 
of  the  two  ConrtSyi  about  5  shall  be  tried  each  dmj, 
parties  being  summoned  [with  tbis  arrangement  in  view] ; 
fur  the  purposes  of  rendering  judgment  the  Court  may 
order  the  production  of  tbe  account  books  of  the  parties^ 
or  the  drawing  up  of  an  instrument  of  settlement,^  when  the 
defendant  pleiids  that  that  amount  is  too  large  for  him  ta 
pay  immediately  but  that  he  will  pay  it  in  a  short  time, 
and  the  instrument  of  settlement  shall  be  Approved  aa 
before. 

(6).  The  same  subject.  Actions  newly  entered  and 
not  yet  taken  up^  shall,  as  already  stated,  be  tried  in 
order,  one  after  another,^  the  pailies  being  summoned  and 
production  of  the  account  books  being  ordered. 

As  regards  actions  agiiinst  military  gentry,  we  have 
compared  and  deliberated  upon  the  decision  of  the  Chamber 
in  Bunkwa,  III,  (Tiger),  7  (August,  1806),^  the  decision 
of  the  Private  Session  in  the  same  period,  IV,  (Hiire),  6- 
(July,  1807),^  and  the  recent  decision  of  the  Chamber, 
and  we  recommend  as  follows  : 

(7).    In  actions  agninst  military  gentry,  when,  after  six 
months,  the  parties  produce  a  certificate  of  disagreement, ^ 
and  the  case  is  sent  down  [by  the  Chamber  to   the  Trial 


1.  These  are  the  *'  old  '*  actions  referred  to  in  par.  (1).  2.  Su- 
mikuchi  thoitton,  8.  Shinki-kuJL  4.  Tlius  the  5  old  actions  and  1  or 
perhnps  2  new  ones  make  the  '*  G  or  7  '*  of  par.  (1).  5.  See  No.  102^ 
4,  infra.  6.  See  No.  102,  5,  infra,  7.  Hadan-tho.  Tbis  was  required 
as  evidence  that  the  case  so  far  could  not  be  settled  privately  and  wa& 
therefore  ripe  for  the  Courtis  attention.  The  **  six  months*'  was  ap« 
parently  the  regular  interval  ordered  for  the  purpose  of  compromise 
in  actions  against  military  gentry.    See  No.  12,  ante. 
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Borean] ,  the  Bureau  shall  try  the  case  twice,^  and,  if  in  the 
interval  a  private-settlement  is  reached,  shall,  as  before, 
order  [the  parties]  to  request  leave  to  withdraw. 

(8).  If  a  private  settlement  is  not  reached,  [the 
Bureau]  shall,  after  trying  the  case  twice,  order  the  parties 
to  make  out  a  certificate  of  disagreement,  and  shall  send  the 
case  up,  through  the  Bureau  of  Complaints. 

Note,  that  the  process  of  sending  the  case  up  to  the 
Chamber  shall  in  every  case  be  managed  by  the  Bureau  of 
Complaints. 

(9).  If  in  the  action  thus  sent  down  to  the  Trial  Bureau 
there  has  already  been  a  joint-pleading^  before  the  Chamber, 
[the  Trial  Bureau]  shall  summon  and  examine  the  parties, 
And  set  forth  to  them  the  merits  of  the  case,^  and,  if  then  the 
parties  petition  for  leave  to  withdraw,^  permission  shall  be 
given,  as  before. 

(10)  If  a  private  settlement  is  not  made,  [the  Trial 
Bureau]  shall  try  the  case  within  60  days,  and  if  it  can- 
not be  disposed  of  within  that  time,^  shall  take  up  the 
proofs  [from  the  parties] ,  and  send  the  case  up  [to  the 
Chamber] ,  through  [those  members  of]  the  Bureau  of 
Complaints  who  originally  took  down  the  written  pleadings 
of  the  parties.^ 

Note,  that  the  process  of  sending  a  case  up  to  the 
Chamber  shall  in  every  case  be  managed  by  the  Bureau  of 
Complaints,  as  before. 

The  above  is  the  result  of  our  deliberations.  We  have 
obtained  the  sanction  [of  our  superior  for  them] ;  and  he  has 


1.  Apparently  in  effect  two  efforts  to  bring  abont  a  compromise. 
:2.  Taiketsu,  3.  Ri  (advantage)-(7at  (disadvantages) ;  the  various  con- 
siderations bearing  on  one  side  or  another.  4.  The  Japanese  idea  is 
that  both  should  join  in  the  instrument.  Compare  the  custom  oC 
having  both  parties  «ign  an  acknowledgment  of  the  judgment. 
5.  That  is,  if  the  parties  refuse  to  compromise  or  accept  the  deci- 
sions reached  by  the  Bureau.    See  (8).    6.  Kuchi-gaki-tori, 
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No.  98]    infitrtioted  ub  to  eoDdolt  our  colleagues  of  the  other  Depart- 
ment.** 

h.     Answer  of  the  Trial  Bureau. 

**  We  beg  to  reply  that  the  Lord  of  Totomii  has 
examined  your  report,  and  has  declared  that  he  has  no 
objection  to  make.  We  shall  henceforth  act  in  accordanoe 
with  its  temis. 

Dated  6th  month. 

The  Trial  Bureau.*' 

9.     Inquiry  of  the  THal  Bureau^  in  regard  to  money 
Actions, 

Dated  Tempo,  XR^  Hare  (1848.) 

**  (1.)     With  reference  to  the  mode  of  proceeding  where 
a  money  action  ^has  been  bronght,  but  the  parties  have 
made  a  private- settlement  nnd  have  handed  in  an  instro- 
ment  of  settlement,  and  the  cause  has  again  been  bronght 
before  the  same  Court,^  we  fiud  the  following  clause  in  the 
decision  of  the  Chamber  :  *lf  in  any  action  final  judgment  has 
been   rendered,   then,  even  though  the  action  be  for  vnpaid 
purchase  money  due  for  more  than  10  years,  or  upon  an 
instrument   of  loan    in   which   the   original   principal   and 
interest   have   been    re-written   as    the   principal,    the   old 
rule  shall  obtain    [and  the  case  shall  not  be   re-tried    or 
enforcement  of  payment  be  refused  because  the  new  rule 
refuses  to  entertain  such  actions]  .^    Our  question  is  whether 
we  may  not  by  analogy  apply  this  rule  to  the  case  above 
mentioned  of  an  action  being  renewed  ? 

(2.)     It  has  been  decided  ^  that  the  interest  of  3  rin 

1.  The  other  Town  Magistrate.  2.  In  the  office  of  the  Lord  of 
Kai.  8.  Kingin-deiri,  4.  Probably  to  enforce  payment  of  an  in- 
stalment. 6.  See  Art.  7,  in  the  Resolution,  ante,  No.  2d^  6.  6.  See 
Art.  12  of  No.  28,  2. 
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per  day  forlnerly  payable  on  advaneeis^  foir  dried  mMax^ 
shall  uo  longer  be  sanctioned.  May  we  not  by  fmaiog||r 
apply  the  same  rule  to  the  interest  on  the  mvesHtBent- 
advances^  for  tifober  and  fresh  fish  ? 

We  beg  to  make  inquiry  on  these  pointis.s 

Hare,  6th  month  (Joly.) 

Eubric,  Though  we  have  received  no  special  answer 
to  the  above  inquiry,  still  the  matter  is  determined  by  the 
inquiry  already  made  by  the  Lord  of  Kai  to  the  Lord  of 
Totomi.*'* 


[No.  29]      Disposition  of  Money  Actions.^ 

Dated  Tempo,  XIY,  Hare  (184B). 

1.     **  Claiws  to  he  treated  after  the  artahnjy  of  house- 
pleiUje  loans. 

(1)  House-pledge  loans ; 

(2)  Loans  on  pledges  of  reliable  property ; 

Iiuhiic,  But  if  there  is  no  counter-seal  of  the  ward- 
officials,  relatives,  and  [ward] -representatives,  these  are  to 
be  treated  like  [ordinary]  money  loans. 

Appended  Xote,    Besides  these,  "  liability-money  *'  ^  and 

1.  Shiire-zenkin.  2.  Zenkin;  apparently  the  same  as  shiire- 
xenkirif  money  advanced  by  the  wholesale  dealers  to  the  producers  as 
capital ;  interest  had  formerly  been  charged  on  it,  for  which  see  the- 
Section  ivfra  on  "  Interest."  3.  Probably  to  one  of  the  Magistrates. 
4.  See  No.  28, 7,  p.  103.  5.  This  is  probably  a  Resolution  of  the  Cham- 
ber  summarizing  for  reference  the  results  of  the  reforms  of  No.  28  as 
regards  the  classification  of  actions.  It  is  No.  38  in  the  original 
compilation,  but  it  evidently  belongs  in  this  place.  6.  Hiki-oi  kin. 
This  is  obseure ;  but  possibly  may  be  an  undertaking  to  make  good  a* 
default  or  injury. 
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I7o.  28]  other  [similar  claims]  sanctioDed  by  law  are  to  be  treated  as 
prescribed  in  the  other  document. ^ 

(8)     Bills  of  exchange  : 

Buhric.  But  if  they  bear  interest,  they  are  to  be 
treated  like  [ordinary]  money-loans. 

(4)  Building-money ; 

(5)  Remittance-money ; 

(6)  Sundry-expense  money .'- 

Ihibric,  But  if  it  bears  interest,  it  is  to  be  treated 
as  above  stated.  For  other  particulars,  reference  is  to  be 
made  to  the  Appended  Note  in  the  other  document. 

(7)  Money  gran  ted.  ^^ 

(8)  Mouey  deposited. 

(9)  Exchange -money. 

(10)  Character-security  money. 

Ihthric,  But  if  it  bears  interest,  it  is  to  be  treated 
as  above  stated. 

(11)  Yearly- instalment  money  ; 

Terms  of  payment  for  these  classes  of  claims  : 

Awnitnt,  Term, 

80  ryr)  or  less  40  days. 

80  rifo  or  more 60  days. 

50  ryo  or  more 80  days. 

100  rtfo 150  days. 

More  than  100  njo,  the  term  to  be  settled  by  the  Conrt 
in  each  case. 
1000  ?7/')  or  more 12  months,   in- 
deluding  an  intercalary  montb, 

2.     Claims  tn  U  ///«r;i  ihmlde  the  Uvm  of  house- fdeihje  l*tan$m 

(1)      [Ordinary]  money  loans  ; 


1.  The  compiler  tbiuks  (and  rightly)   that  this  '*  other  doea* 
ment '*  is  the  proposal  of  No.  28.    2.  See  Xo.  28,  Ait.  17.     8. 
No.  28,  2,  Art.  20. 
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{2)    Temple-fand  loans ; 
(8)     Pfttent-fund  loans ; 
{i)    Loans  on  h3rpotheos  ; 

(5)  Loans  on  behalf  of  another ; 

(6)  Loans  for  taxes  paid  in  advance  ; 

(7)  Wages  for  labor  ; 

(8)  Earnest-money ; 

(9)  Dowry  money ; 

(10)  Unpaid  purchase-money ; 

(11)  Investment-money; 

( 12)  Money  loaned  on  deposit  of  miscellaneous  utensils ; 
(18)  Money  loaned  on  deeds  of  sale  of  miscellaneous 

articles ; 

(14)  Ground-rent ; 

(15)  Shop-rent.i 

Terms  of  paymeut  for  these  classes  of  claims  : 

Amount,  Teftn, 

* 

80  rijo  or  less  80  days. 

30  rijo  or  more 120  days. 

50  njo  or  more *. 160  days. 

100  ryo  or  more 800  days. 

1000  ryo  or  more 24  months,   in- 

[cluding  an  intercalary  month. 


[No.  30]      Memorial  in  regard  to  Money  Actions.^ 

1.     Proposal, 

'*(!).  Money  actions  before  us  have  recently  increased 
to  such  an  extent  that,  if  we  are  to  try  all  of  them,  as  we 
do  now,  the  Court  days  of  the  Chamber  (the  4th  and  21st  of 
every  month)  will  be  occupied  with  those  actions  exclusively, 

1.  For  all  the  preceding  terms,  see  No.  28,  2,  ante,    2.  Kingin- 
deiri.    Cited  from  "  Kajoruiten,^^    The  document  bears  no  date. 

Vol.  XX.  Sup.  PC.  ill.— 8. 
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Ho.  38]    and  no  others  can  be  heard ;  moreover,  as  a  result  of  this,  ^ 
the  morals  of  the  Chamber  may  degenerate.^    We  therefore 
propose  that  all  actions  on  money  loans,  unpaid  purchase- 
money,  etc.,  in  which  the  Chamber  or  a  Magistrate  has  heai 
accustomed  to  order  a  term  of  payment,  shall  be  tried  and 
a^'adicated  only  twice  in  each  year,  that  is,  once  in  the  4th  and 
once  in  the    11th    month.      This,  we   think,   will    lighten 
the  harden  of  the  Chamber.     Moreover  we   observe   thai 
when,   some  years   ago,   a  Private- Settlement    Order  was 
issaed  for  all  money  actions,  and  no  such  cases  were  heard 
by  the  Magistrates,  no  inconvenience  resulted.     For  these 
reasons  we  make  the  above  proposal. 

(2).  However,  actions  for  domestic  servants'  wages, 
house-pledge  loans,  loans  on  reliable  security,  loans  evi- 
denced by  a  deed  of  sale,  and  rent  of  land  or  shop  (which  are 
like  rent  of  cultivated  land  ^),  shall  be  tried  and  adjudicated 
as  at  present  and  a  term  of  pa\inent  fixed. 

2ud  month." 

2.  "  We  acknowledge  the  receipt  of  your  order  in- 
structing us  to  establish  the  la^v  as  stated  in  our  proposal. 

Year  of  the  Dog,  3,  9. 
Chamber  of  Decisions,  Full  Session.*** 


[No.  31]      Memorial  in  regard  to  Money  Actions. 

1.     Proposal, 

^*  We  have   received  your  instruction  sanctioning  our 


1.  The  entertaining  of  money  actions.  2.  A  not  unnata- 
ral  notion  for  samurai.  See  Dr.  Knox's  *'A  Japanese  Pbilo- 
sopber,"  Trans.  Asiat.  Soc.  Jap.,  1892,  passivi.  3.  Nengu.  4.  It 
is  possible  to  make  a  guess  at  the  date  of  this  document,  which 
is  a  memorial  laid  before  the  Council  of  State  by  the  Chamber.  The 
interesting  question  is  whether  it  comes  after  the  Tempo  period 
and  thus  indicates  an  unfortunate  retreat  from  the  reforms  then 
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recent  memorial  and  reqoirlng  the  Magistrates  to  express 
their  opinion  as  to  whether,  when  a  jadgment  has  been 
rendered  in  the  4th  month,  the  parties  shall  appear  again  in 
the  next  11th  month  aud  report  as  to  the  partial  or  entire 


accomplished.  It  woald  seem  rather  that  the  date  is  somewhere 
before  the  middle  of  the  previous  oeutury.  In  the  first  place,  the 
spirit  of  the  document  is  more  oharaoteristio  of  the  samurai  officers 
before  they  had  been  trained  by  generations  of  judicial  experience. 
The  Chamber  had  been  established  only  in  the  middle  of  the  17th 
century.  Morever,  it  is  difficult  to  believe  that  the  enlightened  con- 
sideration of  the  people's  needs  shown  in  the  documents  of  No.  28, 
anttt  should  have  been  succeeded  by  a  spirit  as  inconsiderate  as  thai 
of  this  document.  Second,  the  reference  to  the  Private-Settlement 
Order  of  **  some  years  ago  **  indicates  that  there  was  but  one  such 
order  in  the  minds  of  the  writers ;  if  they  had  written  in  the  19tb 
century,  at  least  tliree  should  have  come  to  mind  and  some  distinc- 
tive naming  of  tlie  one  indicated  would  have  been  made.  The  re- 
ference also  implies  a  personal  acquaintance  with  the  facts.  Third* 
the  list  of  excepted  actions  in  the  second  paragraph  is  very  crude  and 
could  hardly  have  been  made  at  or  after  the  epoch  in  which  the 
various  species  of  claims  referred  to  in  Nos.  28  and  29  would  have 
called  for  recognition.  The  summary  and  crude  style  of  the  whole 
document  points  to  the  same  conclusion.  Last,  the  provision  in  the 
Yeukyo  III  Order  (1746),  by  which  cases  were  to  be  heard  in  the 
Chamber  on  the  4th  and  2l8t  days  o^  every  month  (No.  5,  ante) 
points  to  a  possible  contrary  practice  prior  to  that ;  and  it  may  be 
that  the  Order  of  1746  indicates  the  abandonment  of  the  practice 
established  in  the  present  document  and  the  return  to  double  Court 
days  in  each  month.  At  any  rate  one  may  provisionally  place  this 
document  somewhere  between  1729  (the  date  of  No.  1.  ante)  and 
1744.  But  the  only  Dog  years  there  occurring  are  1729  and  1741, 
the  latter  being  of  course  the  more  probable.  The  citation  is  said  to 
be  from  Kojoruiten,  This  is  the  name  of  the  work  (dated  1767) 
appearing  in  BudorfTs  Tokugawa-GetetzsamnUung  as  Kt^ikata-Otada' 
megakif  a  collection  of  impoitant  enactments  issued  before  that  date. 
If  this  were  the  source  of  the  document  a  latest  date  would  be  de- 
terminable for  it.  But  Budorfi's  edition  does  not  contain  it,  and  there 
may  exist  two  collections  of  the  name  Kajoruiten,  However,  this 
fact  would  indicate  that  the  one  here  cited  is  a  still  earlier  one,  as  the 
1767  edition  was  too  well-known  to  have  the  name  again  used. 
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Ko.  28]  discharge  of  the  claim,  and  whether,  when  a  jadgment  has 
been  .rendered  in  the  11th  month,  the  parties  shall  make  a 
similar  report  in  the  next  4th  month.  Oar  opinion  is  as 
follows : 

(1.)  Oar  recent  Memorial  having  been  sanctioned, 
we  shall,  when  any  new  action  is  brought  on  a  money  loan, 
sommon  the  plaintiff  to  the  Chamber  of  Decisions,  on  the 
regular  day  in  the  4th  month,  and  shall  serve  on  the 
defendant  a  summons  ^  to  appear  on  the  regular  day  of  the 
next  11th  month.  If  iu  the  meantime  the  whole  claim  is 
discharged,  an  order  to  file  a  certificate  of  discharge  shall 
be  made.  If,  however,  a  portion  only  or  none  at  all 
has  been  paid,  the  Court  shall,  on  the  appearance  of  both 
parties  in  the  11th  month,  order  the  defendant  to  execute  an 
instrument  engaging  to  pay  without  fail  before  the  next 
4th  month.  If  in  the  meantime  the  claim  is  discharged,  an 
order  for  filing  a  certificate  of  discharge  shall  be  made, 
as  above ;  if  not,  the  Court,  on  the  regular  day  of  the  next 
4th  month,  shall  make  an  order  for  the  pa3rm6nt  of  a 
reasonable  sum,  in  fixing  which  the  amount  of  the  debt  and 
the  condition  of  the  defendant  shall  be  taken  into  estima- 
tion; of  this  sum  payment  shall  bo  ordered  without  fail 
before  the  succeeding  11th  month.  This  shall  continue  from 
year  to  year  [until  all  is  paid]. 

(2)  In  instalment  actions  where  payment  within  a  term 
has  been  ordered  in  the  Chamber  of  Decisions  or  a  Magis- 
trate's Court,  since  our  recent  Memorial  has  been  sanctioned, 
the  Court,  on  petition  of  the  plaintiff,  shall  serve  on  the 
defendant  a  summons  to  appear  on  the  regular  day  of  the 
4th  month.  If  in  the  meantime  the  claim  is  dischai'ged,  an 
order  for  the  filing  of  a  certificate  of  discharge  shall  be  made ; 
if  not  discharged,  a  reasonable  sum  shall  be  taken  and 
payment  ordered  on  the  regular  day  in  the  4th  month,  and 
an  order  issued  to  pay  the  remainder  withont  fail  in  the 

1.  Sashigami, 
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11th  month. .  This  shall  oontinae  from  year  to  year  [anlil 
all  ifi  paid]. 

We  request  your  conseut  to  the  above  proposal. 
8d  mooth.'' 

2.  *  '<  We  acknowledge  the  receipt  of  yonr  order  approving 
the  method  of  procedure  proposed  by  as. 
Year  of  the  Dog,  .8,  9. 

Chamber  of  Decisions,  Fall  Session.*'^ 


[No.  32]  In  Actions  by  Boyal  Temples  for 
Money  Loans  the  Creditoi'  should  not  he 
entitledj  in  the  Complaint  as  indorsed  by  the 
BureaUj  a  *  Money-Lending  Office.*  ^ 

A  Commanicntion  by  the  Temple  Magistrate,  Abe, 
Lord  of  Ise,  annoanciug  the  passing  of  sach  an 
Order. 
Dated  Tempo,  XIV,  (Hare),  4,  6  (May  6,  1848). 

1.     Letter  to  tJie  Town  Magistrate's  Staf  from  the  Lord  of 
Abe, 

'*  In   regard  to  the  general  management  of  the  loana 
made  by  the  Prince-Abbots  of  royal  temples,^  I  have,  after 

• 

1.  This  docament  belon  gs  with  the  preceding  one.  2.  The 
text  of  the  orders  shows  that  this  title  is  a  poorly  chosen 
one.  3.  Miya-monzeki.  The  term  of  monzeki  was  first  applied 
to  a  member  of  the  Imperial  Family  (including  the  four  branch 
families)  upon  retirement  as  Abbot  to  one  of  the  leading  Buddhist 
temples.  The  Prince-Abbots  were  afterward  known  as  miya-monzeki 
in  distinction  from  sekke-monzeki.  In  the  course  of  time,  the  name  of 
monzeki  was  also  given  to  a  member  of  the  go-sekke  families  who  went 
into  retirement  and  entered  a  Buddhist  temple.  The  go-tekke  were 
the  five  families  of  Court  nobles  whose  members  alone  were  eligible 
to  the  two  or  three  highest  Imperial  offices.    Thesb  abbots  were 
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Ko.  82]  oonsnltation  with  the  Lord  of  Echizen,  issued  the  decrees 
enclosed  nnd  have  mnde  similar  orders  for  the  Dentsn 
Temple  [of  Yedo] ,  Daitoku  Temple  of  Koya,  aud  Tokei 
Temple  of  Eamakura.  As  there  are  some  points  in  which 
the  interests  of  townspeople  are  affected,  I  send  you  copies 
for  reference." 

2.     Order  No.  1. 

**  To  the  Retainers  of 

The  Prince-Abbot  of  Seiren  Temple  ; 
The  Prince-Abbot  of  Yemman  Temple  ; 
The  Prince- Abbot  of  Myoho  Temple  ; 

Although  a  decree  was  made  in  Bunsei  (1818-1829) 
regulating  loans  of  Prince-Abbots,  yet  recently  there  has 
been  much  misdealing,  by  which  debtors  have  suffered  griev- 
ously. Especially  contrary  to  that  decree  is  the  practice  of 
making  *'  additional-moneys,*'  ^  which  cannot  possibly  be  al- 
lowed. We  should  have  taken  measures  against  this  before,  bat 
have  tolerated  it  only  because  it  has  been  so  long  a  custom 
among  the  retainers  of  the  temples.  But  now  that  the 
Government  has  determined  to  make  a  general  reform  in 
the  practice  of  the  Courts,  we  order  that,  when  action  is 
brought  on  a  loan  [nominally  that  of  the  Abbot] ,  the 
member  of  the  Complaint- Bureau  before  whom  it  comes 
shall,  without  waiting  for  a  communication  from  the  Abbot 
himself,   cause   the   retainers  to  enter   their  complaints  in 


called  jun-vionzeki  or  gekke-monzeki.  A  strict  distinction  was  kept 
hetween  the  temples  presided  over  by  a  member  of  the  Imperial 
Family  and  those  presided  over  by  the  go  sekke.  There  was  do 
instance  of  a  miya-monzeki  ever  entering  into  the  temples  assigned 
to  the  tekke-monzeki.  Nor  did  a  member  of  the  go-sekke  families 
€yer  preside  over  the  temples  assigned  to  the  miya-monzeki* 
1.  S(uhi-kuicaye-kin ;  where  some  official  of  the  temple,  in  addi- 
tion to  the  loans  of  the  temple  itself  (of  the  Abbot,  as  they  are  here 
called)  lends  his  own  money  in  the  name  of  the  temple,  so  as  to  sh%re 
in  the  advantages  given  to  such  claims. 
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iheir  own  names  [as  creditors] ,  and  that  every  instrument 
of  loan  [thus  sued  upon]  (except  the  sums  reported  in 
Bansei)^  shall  be  rewritten  as  an  ordinary  debt,  and  the 
creditor's  name  changed  into  that  of  the  real  lender,  and  that 
the  new  instrument,  with. the  old  one  (its  seals  having  been 
cancelled)  shall  be  produced  at  Court.  In  future  the  confa* 
siou  of  the  two  kinds  of  loan  must  be  avoided,  and  trans- 
actions of  the  above  sort  must  be  evidenced  by  ordinary 
instruments  of  loan.  More(fver,  to  remedy  further  the 
present  loose  methods,  we  order  that  the  retainers  who 
transact  money-loans  for  Abbots  shall  abandon  the  present 
practice  of  having  a  number  of  money-lending  offices  and 
shall  maintain  one  such  office  only,  and  for  that  purpose 
shall,  after  consultation  with  his  associates,  hire  a  piece  of 
town-land  ^  and  move  the  office  thither  by  the  10th  month 
of  the  present  year.  This  shall  be  their  only  place  for 
money-lending,  and  shall  be  termed  a  **  sojourning-inn,"  3 
care  being  taken  not  to  give  the  appearance  of  a  Government 
Office.^  There  they  shall  carry  on  their  business  uprightly* 
Otherwise  than  in  the  above  manner  no  [retainer  of  a  tem- 
ple] shall  do  a  money-lending  business,  either  in  his  own 
house  or  in  another's.^  These  persons,  in  spite  of  the 
rule  of  Bunsei  ^  about  the  rate  of  interest,  frequently  take 
it  upon  themselves  to  violate  that  rule  and  to  exact  usury. 
This  is  unlawful,  and  they  shall  henceforth  take  no  more 
than  the  rate  fixed  in  that  law.  Nor  shall  they  take 
[interest  under  the  guise  of  so-called]  "gi-atitude-money  "^ 
or  ''expenses.'*®  Whenever  a  loan  instrument  is  re-written, 
with  interest  and  the  original  principal  as  principal,  the  rate 

ft 

1.  Perhaps  an  exception  had  there  been  made  for  certain  classes 
of  existing  loans.  2.  That  is,  outside  the  temple-enclosure  and 
among  the  merchants'  houses.  3,RyO'8huku,  4i,  O-yaku-sho ;  the 
debtors  being  more  liable  to  imposition  and  extortion  if  they 
thought  that  the  office  had  any  official  character.  5.  Apparently 
this  applied  even  to  the  loans  on  bebalf  of  the  temple-fands* 
^.  See  in/rat  **  Interest."    7.  Rei'kin.    8.  Kahari-mono* 
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Jfo.  82]  of  interest  shall  be  gradaally  lowered  [at  each  snocesaive- 
renewal]  •  In  every  instrument  where  there  are  joint 
borrowers  (except  where  a  rural  district  borrows),  the 
amount  borrowed  by  each  one,  whether  of  the  military 
gentry,  townspeople,  or  villagers,  shall  be  distinctly  stated 
in  separate  items,  and  every  instrument  not  containing  such 
an  itemized  statement  shall  be  void.  Where  a  debtor  is  one 
of  the  townspeople,  the  creditor  shall  show  the  seal  to  the 
officers  of  the  ward,  and  shall  receive  from  them  a  certificate 
of  its  genuineness.  In  all  the  above  matters  [the  retainers 
to  whom  this  is  addressed]  shall  avoid  all  misconduct, 
acting  with  uprightness  and  zeal,  under  pain  of  punishment 
in  case  of  disobedience.** 

8.     Order  No.  2. 

"  To  the  Retainers  of 

The  Prince-Abbot  of  Ichgo  Temple  ; 
The  Prince-Abbot  of  Batsuko  Temple ; 
The  Prince- Abbot  of  Senshu  Temple.'*  i 

4.     Pinhnc.^ 

<<With  the  above  decrees  was  sent  no  draft  of  the- 
acknowledgment  of  the  decree  by  the  wards ;  we  therefore 
prescribe  the  following  form : 


1.  This  decree  is  in  substantially  the  same  words  as  the  above. 
After  the  passage  *'  the  creditor's  name  *  *  *  *  into  that  of  the  real 
lender/'  it  reads :  "  And  no  clause  shall  be  inserted  declaring  that 
the  money  is  loaned  by  the  Abbot  because  of  some  special  reason. 
Thus  in  all  future  titinsactions  of  this  sort,  the  loan  must  be  evi- 
denced by  ordinary  private  instruments  (aitai'thomon)"  The  latter 
passage  is  of  some  value  in  throwing  light  on  tlie  troublesome  term 
aitaij  already  discussed  in  the  notes  to  No.  1.  The  term  used  in  the 
first  title  for  **  prince-abbot "  is  miya;  in  the  second  and  third,  hmmi- 
zeki.  Yet  the  title  of  the  first  temple  is  given  by  Dickson,  **  Japan,*' 
p.  43,  as  monzeki.  There  seems  to  be  no  real  distinction  of  elawet 
intended ;  probably  custom  associated  a  special  word  with  a  speeial 
temple.    2.  Probably  by.  the  Town  Magistrate. 
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(A  copy  of  the  decree.) 

We  respectfully,  ackuowledge  the  receipt  of  yonr  order 

to  inform  onr  companies  that  the  above  decree  has  been 

received  at  your  Office   [from  the  Temple  Magistrate,]  and 

to  record  our  seals  in  the  official  book.^ 

Tempo,  XIV,  Hare  4,  9  (May  9,  1848). 

Tonuzo,  representative  of  Shozayemon,  now 

ill,  Headman  of  Shinagawa  Block ; 

Yazayemon,  Headman  of  Hiramatsu  Block ; 

Jisaburo,  Headman  of  Block  No.  2,  Ta  ward^ 

ICanda  district. 
The    above    order  received  at   the  office  of  Tarn 

Tozayemon.2  " 


[No.  33]  Disposition  of  Loans  from  the  funds  of 
tlie  Three  Temples  of  Kumano  ^  and  from 
the  PrivH'Fnnds  *  of  the  Lord  of  Kii. 

Dated  Kokwn,  II  (Serpent),  8,  29  (S^pt.  28,  1846). 

1.  Menioi'ial^  askimj  tlie  Private  Opinion  [of  tfie  Council 
of  State]  retjardiwj  the  treatment  of  Loans  from  the 
funds  of  tlie  Three  Temples  of  Ktcmano  and  the  Privy 
Funds  of  tlie  fjord  of  Kiiy  from  Kuze,  Lord  of 
Izumo,^ 

'*  In  regard   to   loans  from  the   funds    of  the   Three 

1.  This  clause  may  refer  either  to  the  seals  appended  below,  or 
to  a  requirement  that  sealimpressions  should  be  recorded  for  the 
purpose  of  the  certificate  mentioned  in  the  decree.  2.  An  officer^ 
apparently,  of  the  Magistrate's  Office.  3.  Kumano  gan-zan  ("  three 
mountains,"  because  temples  often  stood  on  hills  or  mountains). 
These  are  a  famous  group  of  temples  in  the  kuni  of  Kii,  in 
the  domain  of  the  lord  of  Kii.  4.  Yodo-kin;  the  money  used 
for  the  private  expenses  of  a  feudal  lord.  Kii  was  one  of  tbe- 
Gomnke,  the  three  related  families  from  among  whom  the  Shogon 
was  chosen,  when  no  direct  heirs  were  left.  5.  Addressed  to  the  Coan- 
cil  of  State.     6.  Temple  Magistrate. 
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No.  88]  eki,  ^  there  has  been  a  gradaal'  loosening  of  restrictions,, 
debtors  have  become  more  negligent,  aud  the  arrears  have 
eonstaatly  accumolated.  Money  was  even  lent  out  to  thoso 
who  were  no  better  off  than  day-laborers  and  had  no 
resources  of  any  sort;  and  the  debtor  constantly  petitioned 
for  delay,  for  'the  creditors  were  not  strict  in  enforcing 
pi^yment  and  the  Court  was  too  busy  with  other  matters 
to  be  especially  zealous  in  these.  Even  at  the  end  of  these 
periods  of  postpmiement  the  debtors  frequently  failed  ia 
bring  in  the  amount  due.  The  result  was  that  a  loan  was 
the  source  of  very  little  profit.  Some  of  the  debtors  would 
petition  for  dela3r8  of  2  or  8  days,  aud  then  bring  m 
[a  small  amount]  m  2'8hu  or  l-shu  pieces^  or  even  in 
oc^per  or  iron  money.  Where  the  debtor  was  one  of  tho 
military  gentry,  his  retainer,  knowing  that  the  instalment- 
payment  process  could  not  be  put  in  use  against  him,.  . 
would  often  plead  a  bad  harvest  in  his  fief  or  excessive 
expenses  in  the  performance  of  his  feudal  duties,  and  evade 
making  any  payment ;  so  that  it  was  hard  to  obtain  even 
interest,  much  more  so  the  principal,  from  such  persons. 
Affairs  having  come  to  this  pass,  the  Lord  of  Idzumi^ 
after  the  last  report  above-mentioned,  in  the  10th  month 
of  the  last  Dragon  year  (1844,)  from  the  Lord  of  Kii,  after 
consultation  in  Private  Session,  made  out  a  schedule  of 
instalment-payments,  proportioned  to  the  amount  of  the 
debt  in  question.  His  opinion  was  that,  if  the  Court  were 
to  grant  every  request  for  postponement  aud  to  sanction 
the  payment  of  nuy  small  sum  which  the  debtor  might 
choose  to  bring  from  time  to  time,  the  creditor  would  not 
get  back  his  loan  even  after  the  lapse  of  countless  years ; 
while  new  suits  would  constantly  be  brought  and  the  body 
of  defaulting  debtors  would  grow  to  an  enormous  size. 
He  decided,   therefore,  to  grant  no  request  for  delay  unless 

1.  Who  became  Temple  Magistrate  in  1884.  8.  These  were^ 
small  pieces  of  siUer ;  4  shu  made  1  bu,  and  4  bu  made  1  ryo.  See^ 
Introduction. 
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ibe  debtor  bad  ahready  paid  in  sucb  an  amount  tbat  tbere 
was  some  reasonable  probability  of  an  ultimate  full  payment; 
and  instructions  directing  strict  conformity  witb  this 
rule  were  sent  around  to  tbe  retainers  of  tbe  different 
gentry.  ^  Wben  I  succeeded  to  tbis  of&ce  and  tbe  matter 
oame  into  my  cbarge,  I  several  times  made  similar  orders, 
and  from  time  to  time  summoned  tbe  debtors  [aud  gradually 
decreased  tbe  list] .  Mauy  times  I  bave  been  put  to  unne- 
cessary delay  and  iuconvenience  tbrougb  [false  excuses  of]  a 
mistake  in  tbe  debtor's  name,  or  bis  deatb,  absconding, 
retirement,  or  removal.  Moreover  it  bas  become  a  notion 
of  tbe  commoners  tbat  tbe  repayment  of  a  loan  from  a 
Oovernment-fimd  2  is  treated  with  laxity,  while  that  of 
ordiuary  persons,  which  ought  to  be  made  by  a  private-settle- 
ment, is  rigidly  enforced  :  and,  in  consequence,  some  persons 
do  not  even  appear  when  summoned,  while  others  appear, 
indeed,  but  without  being  accompanied,  as  they  should  be,  by 
their  local  officials,^  and  they  offer  the  most  unconscionable 
pleas.  I  am  told,  in  fact,  that  it  has  for  some  time  been  their 
habit  to  treat  the  summons  of  a  Magistrate  with  neglect,  if  it 
is  one  issued  in  a  money  action.  Their  contumacy  goes  even 
further,  for  after  [the  complaint  is  returned  with]  tbe 
information  that  the  debtor  has  absconded,  retired,  moved, 
or  died,  it  often  appears  on  careful  investigation  that  these 
are  falsities,  invented  by  tbe  couutersealers  to  delay  tbe 
proceeding.  The  practice  of  tbe  past  years  bas  been  very 
lax,  in  spite  of  these  evil  results,  both  because  the  loans 
which  are  the  subject  of  this  litigation  are  ^*  communicated  " 
by  the  Lord  of  Kii,  and  so  the  action,  though  a  money-action, 

1.  Thut  is,  the  retaiuers  of  tlie  noble  borrowers  were  instructed 
tbat  they  must  be  more  prompt  with  their  payments.  2.  The  Lord 
of  Eii  was  a  ilaimyoy  but  the  term  kogi  (Government,  public)  would 
be  applied  to  him  by  his  own  people,  and  hence  might  be  loosely  used 
by  others  withHhe  same  meaning.  3.  A  commoner  was  required  to 
be  accompanied  to  Court  by  these  officials,  who  were  looked  to  for 
some  account  of  his  character. 
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So.  83]  hfM9  no  *'  petitioner/'^  and  also  because  the  Magistrate's 
Office  has  been  too  much  occupied  with  other  matter.  The 
debtors'  disregard  of  the  Court's  authority  has  reached  such 
a  point  that  the  vassals  of  the  various  noble  houses  often 
neglect  to  bring  in  any  money  on  the  days  appointed  for 
payment,  and  boldly  write  to  demand  new  delays ;  and  when 
the  retainera  of  the  Lord  of  Kii  refuse  absolutely,  they  bring 
in  some  petty  amount,  request  a  moderate  delay,  produce  a 
new  instrument  already  drawn  up,  and  demand  that  the  debt 
be  re-written, — thus  showing  no  seuse  of  shame  and  acting 
virtually  in  defiance  of  the  Court's  orders.  Our  action 
hitherto  has  been  confined  to  peremptory  orders  to  pay, 
and  we  have  not  proceeded  to  extreme  measures,  in  the  way 
of  examination  before  the  Court,  etc.;  but  the  repeated 
defaults  and  the  general  disregard  of  our  orders  affect 
the  dignity  of  the  Court  aud  I  am  much  dissatisfied  with 
the  state  of  affairs.  If,  indeed,  the  purpose  of  your 
Instruction  of  the  last  Dragon  year,^  requiring  the  claims 
in  question  to  be  treated  differently  from  ordinary  loans, 
was  nothing  more  than  to  perserve  the  existence 
of  such  claims,^  I  will  give  myself  no  further 
anxiety  on  the  subject,  and  will  confine  myself 
to  urging  payment  by  personal  persuasion  of  debtors  from 
time  to  time,  except  where  their  contumacy  does  not 
directly  endanger  the  very  honor  of  the  Court,  and  this  will 
relieve  me  from  much  tedious  detail.  But  I  understand  that 
the  real  purpose  of  the  Government  in  that  law  was  to 
facilitate  the  more  speedy  collection  of  these  money- loans  ; 


1.  Tassuru  (communicate) ;  negai  (beg,  petition)-n/;e  (person). 
The  former  term  was  the  appropriate  one  for  one  of  the  Lord  of  Eli's 
station  when  making  a  private  communication.  The  idea  seems  ta 
be,  as  appears  below,  that  these  claims  arose  from  *' gifts"  of 
money,  and  hence  there  could  be  no  legal  foundation  for  an  action 
to  recover  sums  professing  to  be  out-and-out  grants.  2.  See  ante^ 
at  the  beginning  of  the  letter.  3.  Lit.,  "  to  prevent  the  kathiuuke 
(loans) -tou&ure  (destruction)." 


\ 
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and  I  think,  therefore,  that  whenever  a  debtor,  after 
requesting  a  delay,  fails  to  bring  in  the  proper  amount  at  the 
tlAiie  appointed  (the  instalments  and  periods  to  be  determined 
according  to  the  schedule  already  agreed  on),^  he  shall,  as 
in  the  ordinary  case  of  deficient  payment  of  an  instalment, 
be  detained  at  the  bench,^  while  his  voucher  ^  should  be  sent 
to  fetch  the  money ;  and  tbat  if  the  debtor  still  continues'  in 
default,  he  shall,  if  a  farmer  or  townsman^  be  sentenced  to 
the  hand-stocks,  or  put  in  prison,  and,  if  a  retainer 
of  a  noble  house,  shall  be  committed  to  the  custody 
of  relatives  or  friends  or  confined  in  the  prison 
of  the  gentry."^  Unless  some  such  measures  are  adopted, 
we  can  hardly  expect  to  secure  the  satisfactory 
payment  of  debts ;  aud  if  we  do  take  these  steps, 
I  believe  that  the  present  license  on  the  part  of  the 
debtor  class  may  be  restrained  and  a  thorough  improvement 
be  ultimately  effected.  It  is  said,  however,  tbat  if  such 
measures  are  enforced,  the  belief  might  spread  among  the 
lower  classes  that,  as  the  request  of  the  Kord  of  Kii  [for 
stricter  enforcement  of  payment]  has  been  granted,  the 
Government  is  about  to  exact  without  mercy  the  moneys 
due  to  it,  [and  hence  tbat  public  discontent  and  unrest  will 
be  produced].  Though  no  Governmental  measure  could  in 
fact  be  so  tainted  by  greed  for  mere  gain  as  to  justify  such 
a  belief,  [I  do  not  think  that  we  need  be  deterred  by  such 
a  possibility],  for,  in  adopting  any  measure  of  this  sort,  we 
deal  with  a  multitute  of  debtors  and  must  in  any  case 
encounter  more  or  less  criticism.  I  Lave  decided  to  lay 
the  matter  before  you  for  your  opinion,  before  issuing 
any  instructions  of  the  above  nature,  since  [without  your 
previous   sanction]  I   should  not   feel   so  ready  to  enforce 

1.  See  ante,  p.  124.  2.  See  ante,  p.  123.  3.  The  official  or  other 
person  (the  landlord  or  house- manager,  in  the  case  of  renters  in 
towns)  who  was  required  to  accompany  the  defendant  to  Coart# 
Sashi-soye-nin  (accompanying-person)  is  the  vernacular  term. 
4.  Agari-ya. 


r 
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No.  88]  obedience  from  the  retainers  who  are  within  my  jurisdiction, 
and  their  contumacy  would  in  that  case  only  become  more 
aggravated.  I  repeat,  that  there  can  be  no  better  means 
of  facilitating  the  collection  of  debts  than  to  proceed  on 
the  lines  of  last  year's  Private-Session  decision  above- 
mentioned  ^  against  those  who  neglect  to  pay  the  amounts 
as  ordered  and  those  who  wilfully  disobey  the  summons 
of  the  Court.  The  lending  of  money  has  an  excellent  effect 
upon  the  activity  of  the  money-circulation,  but  it  is  essential 
that  there  be  mutual  fidelity  on  the  part  of  borrower  and 
lender.  But  in  the  present  case  the  Landing-Offices  of  the 
Lord  of  Kii  have  asked  in  vain  for  payment,  and  have  at 
last  notified  this  Court  and  obtained  its  assistance.  We 
might  suppose  that  the  debtors,  having  obstinately  held  oat 
up  to  this  point,  would  now  yield  and  perform  their  obliga- 
tions with  fidelity.  But  experience  shows  that  they  do  not 
do  so.  There  is  nothing  left  but  to  adopt  measures  of 
severity  calculated  to  root  oat  this  disregard  of  their 
obligations,  until  finally  they  become  weary  of  resistance  and 
pay  what  they  owe. 

In  this   situation   of  embarrassment   and   anxiety,    I 
request  your  opinion  on  the  subject. 
Year  of  the  Serpent, 
4th  month." 

2.     Opinion     on     the     same     .subject     from    the    Finance 
^latjistrates,^ 

**  Treatment  of  loans  from  the  endowment  fund  of 
the  Tliree  Temples  of  Kumano  and  the  privy- 
fund  of  the  Lord  of  Kii. 


1.  See  ante,  p.  124.  2.  This  opinion,  with  the  next  two,  was 
handed  in  in  the  course  of  the  deliberations  following  the  preceding 
memorial.  The  one  numbered  4  was  the  first  in  time;  bat  for 
clearness'  soke  this  one  is  placed  second,  as  the  compilers  have  it. 
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Id  the  6th  month  of  last  year,  the  Lord  of  Yftnm* 
shiro,  at  that  time  Temple  MagiKtrate,  proseuted  a  memo- 
rial to  the  Council  of  State,  who  referred  it  to  the  Chamber 
of  DeciBions  for  consideration.  This  memorial,  [so  f»r  as 
it  conceo-ued  the  preseat  enlyect,]  waa  in  sobatance  as 
follows : 

I «  «  *  [q  ^ogg  gf  BQcored  claims,  the  Cotui 
Bhall,  in  accordance  with  the  proviaions  of  the  inatra- 
ment,  order  the  sale  of  the  property  given  as  security,  with 
payment  out  of  the  proceeds,  if  they  do  not  Boffice,  the  debt 
shall  be  paid  as  ^  as  possible.  If  iu  spite  of  this  a 
deficiency  remains,  or  if  the  debt  was  not  secnred  [and  the 
debtors  fails  to  pay  when  ordered] ,  an  order  shall  be 
made  that  if  settlement  la  not  made  at  the  end  of  a  period 
doable  that  given  in  case  of  house-pledge  loans  (reckoning 
from  the  end  of  the  term  first  given),  then,  if  necessary,  his 
cultivated  land,  residence -land,  houses,  storehouses,  and 
family- beloQginga  shall,  as  in  case  of  execution  in  bank- 
ruptcy, be  confiscated  [for  the  benefit  of  the  creditors]. 
The  same  process  shall  be  applied  where  the  debtor  is  a 
shop-renter  or  ground -renter.  In  all  cases  the  sale  of  the 
property  ehall  be  held  in  the  presence  of  one  of  the  creditor's 
local  ofGcials.  Where  the  case  concerns  one  of  the  military 
gentry  as  debtor,  and  bo  repeatedly  pleads  [pecuniary] 
misfortune  in  excuse,  knowing  that  he  cannot  be  brought 
into  Court,  the  retainer  representing  him  shall  be  committed 
to  the  keeping  of  friends  or  relatives,  or,  if  need  be,  sent  to 
the  prison  of  the  gentry,  to  be  liberated,  in  either  case, 
only  upon  payment  made.  Or  else,  if  it  seems  best  under 
tlio  circumstances,  an  order  shall  be  made  to  take  from  the 
tax-rice  of  the  fief*  or  the  income-fief ^  of  the  debtor  an 
amount  of  rice  eqnal  in  value  to  the  instalment- amount  of 
1  year,  aell  it  at  the  local  market-price,  and  hand  the 
s  to  the  creditor.     ■:=«*• 


[.  Syobun.  2 .  Chigyo-iho.    See  lutrodnotion. 
V*l.  XX.  Bar.  PI.  IIL-9. 
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No.  d8]  The   opinion   of    the   Town -Magistrates   and   Finance 

Magistrates,   upon   deliberation   by   the  Chamber,  was   as 
follows  : 

•  *  *  <:  *  If  the  debt  is  unsecured  the  Court  should 
endeavor,  as  far  as  possible,  to  persuade  the  debtor  by 
setting  forth  the  merits  of  the  case,^  and  thus  enforcing  its 
payment  with  more  care  than  in  ordinary  cases.  If  pay- 
ment is  still  delayed,  the  debtor  shall  be  ordered  to  execute 
a  new  instrument,  and  a  term  of  days  shall  be  allowed, 
proportionate  to  the  amount  of  the  debt.  If  still  no 
settlement  is  made,  an  order  of  execution  in  bankruptcy 
should  issue.  But  iu  most  cases  there  is  a  security  of  some 
sort,  and  in  that  case  the  Court  should  proceed  in  accord- 
ance with  the  provisions  of  the  instrument.  When  it  appears 
that  no  settlement  has  been  made,  an  order  of  execution  in 
bankruptcy  should  issue,  after  the  above  proceedings  have 
been  taken.  But  in  the  case  of  a  debtor  who  belongs  to  the 
military  gentry,  nothing  should  be  done  except  order 
payment  by  instalments,  an  attempt  being  first  made  to 
obtain  payment  by  urgent  persuasion,  until  it  appears  that 
an  instalment-order  is  inevitable.' 

There  was  also  another  communication,^  as  follows  : 

*  As  rumors  of  unjust  dealings  have  arisen  in  connection 
with  these  loans,  the  amount  of  the  original  claim  should  be 
fixed,  and  no  additional- moneys  3  should  henceforth  be 
allowed.  Moreover,  the  practice  hitherto  in  vogue  iu  regard 
to  these  additional -moneys  (apart  from  the  chief  question 
whether  they  should  or  should  not  be  treated  as  ordinary 
money-loans)  is  not  a  satisfactory  one.  Instructions  should 
be  issued  that  henceforth,  in  a  suit  for  their  recovery,  the 
debtor   shall   be   summoned   by    a   summons -paper*    only 


1.  Rigai,  2.  It  was  drawn  up  in  a  separate  document 
probably  because  it  dealt  w^ith  a  different  subject.  3.  Sa«hi- 
kuwaye-kin ;  yxvidXe  money  of  the  retainers  lent  as  a  part  of  these 
funds.     See  No.  32,  ante,    4.  Sashigami, 


^ 


PART   III. CONTRACT  I    LEGAL   PRP.CEDENTS.  181 

where  the  loan  is  from  a  privy-fund, ^  hat  in  all  other 
cases  he  shall  he  sned  in  the  regular  tribunal  ^  through  the 
Magistrate  with  whom  the  complaint  is  entered.  ^  If  this 
plan  as  to  loans  from  privy-funds  should  prove  desirahle 
the  payment  should  be  made  (in  case  of  all  sums  up  to 
10,000  ryo)  at  the  Government-Office  in  Bakuro  ward. 
Of  course,  as  these  sums  are  in  reality  no  different  from 
ordinary  money -loans,  the  actions  for  their  recovery  may 
[in  all  other  respects]  he  treated  like  ordinary  money 
actions.* 

The  Temple  Magistrates,  however,  [would  not  yield 
to  the  opinion  of  the  others  and]  declared  that,  as  they 
had  formed  their  convictions  after  thorough  deliberation, 
they  had  nothing  further  to  say.^  Subsequently  the  Council 
of  State  issued  another  Instruction  to  the  Chamber  to 
-consider  the  matter  again  and  determine  upon  the  best 
method  of  treating  these  cases.  Again  no  decision  was 
reached,  each  party  reporting  that  it  maintained  its  own 
opinion.  Finally  in  the  8th  month  of  the  last  Dragon 
year,  an  Instruction^  was  issued  that  these  loans  were 
henceforth  to  be  treated  *  differently  [from  ordinary  money 
loans]  and  according  to  the  old  practice.'  We  must  of 
course  follow  these  instructions  [and  treat  them  *  differ- 
ently.' But  this  does  not  mean  that  they  should  be 
treated  in  a  more  favorable  manner.]     The  whole  question 

1.  Yodo-kin  ;  see  a«te,  p.  121.  2.  Sono  suji.  3.  Meyasu-kakari, 
The  usual  procedare  would  be,  where  the  defendant  was  not 
in  the  jurisdiction  of  the  Temple  Magistrate,  to  try  the  case 
in  the  Chamber,  the  complaint  being  entered  with  the  Temple 
Magistrate.  Here  it  would  seem  that  these  moneys,  iu^  the 
case  of  privy-fuud  loans,  could  be  specially  recovered  without  going  to 
the  Chamber.  This  supposes  that  summons  by  saihigami  was  pecu- 
liar to  the  Courts  of  the  individual  Magistrates,  a  rule  of  which  thei*e 
are  elsewhere  many  indications.  The  summons  of  the  Chamber  was 
made  by  indorsing  (umbau;  the  complaint.  4.  The  chief  point  of 
difference  was  that  the  Temple  Magistrates  wished  to  allow  execution 
against  the  military  gentry,  and  the  others  did  not.  5.  The  one  cited 
at  the  beginning  of  Letter  1,  ante. 
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Ko.  33]  of  whether  they  are  to  be  treated  in  a  diflferent  manner 
arose  in  a  discnssion  as  to  the  method  of  forcing  payment  by 
these  debtors,  and  it  has  been  finally  decided  that  the  reform 
recently  made  should  not  apply  to  these  loans,  which  should 
be  governed  by  the  old  procedure.  In  spite  of  the  above 
issue  of  the  controversy,  another  memorial  ^  has  now  been 
presented  by  Kuzo,  Lord  of  Idzumo,  complaining  that  no- 
[further]  instructions  have  been  issued  in  regard  to  this 
subject,  and  making  certain  statements  about  the  Lord  of 
Kii*s  [demands  for  enforcement  of  payment] .  But  the  Lord 
of  Idzumo's  memorial  seems  to  us  to  be  ill-timed.  He 
has  deliberated  anew  upon  the  matter  and  proposes  certain 
measures,  more  severe  than  those  hitherto  in  vogue,  for 
enforcing  payment  from  those  debtors.  But  now  that  the 
above  Instructions  have  been  issued,  [such  propositions 
are  no  longer  in  place.]  Furthermore  [there  are  historical 
reasons  for  the  distinction  made  in  the  case  of  the  present 
loans.]  In  Bunkwa,  XIV,  Ox  (1817),  the  late  Aoyama, 
Lord  of  Shimotsuke,  thou  presiding  [Councillor  of  State,]  * 
in  answering  an  in(|uiry  by  the  Lord  of  Kii  regarding  one 
of  these  loans  from  the  funds  of  the  Three  Temples  of 
Kumano,  stated  that  he  would  give  attention  to  any  general 
request  of  the  Lord  of  Kii  for  diligence  in  enforcing  payment 
of  loans  from  these  endowment  funds  ;  but  that,  where  a 
particular  claim  was  in  arroar  [and  action  was  brought  for 
recovery],  it  could  not  receive  any  specially  favorable  treat- 
ment, but  must  follow  the  rules  for  ordinary  actions  for 
arrears  of  loans.  In  respect  to  loans  from  a  privy-fund, 
also,  the  same  Magistrate  declared,  in  answer  to  an  inquiry' 
from  the  Lord  of  Kii,  that  he  could  accede  to  general  requests 
only,  [as  above  stated.]  Now  the  letter  then  sent  [in  reply] 
by  the  Lord  of  Kii  contains  the  following  :  *  Although  ho 
had  in  a  preceding  year  requested  Sakai,   Lord  of  Wakasa, 


1.  Letter  1,  ante.    2.  He  was  Temple  Magistrate  1703-1796,  then 
Councillor  of  State  1804-1835. 
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then  presiding  [CoDDcUlor  of  Stat*] ,'  to  have  these  loans 
attended  to  in  the  proper  tribnnal,^  yet  tlje  reply  hnd  been 
that  no  specitJ  order  of  pAj'meut  coiild  be  mnde  for  nrreara 
■of  the  loans,  tlioagh  cognizance  would  be  tuken  of  them 
as  ordinary  private  loans.  Hu  now  lumlo  iuqniry  nirnin 
on  the  same  subject,  though  perhaps  against  the  wishes 
of  the  Magistrate.  The  fact  nas  that  tlie  nature  of  the 
loans  wns  snch  that  it  was  impoBeible  for  him  to  seek  the 
Courts  in  the  ordinary  manner,  [as  the  Mi^strates  had  told 
him  to  do],  gince  the  sums  had  been  originally  lent  ont  imdeir 
the  name  of  "  gifts, "^  so  that  there  coald  technically  he  do 
such  thing  as  money  due  and  aupaid  in  conneotiou  with 
snch  a  transaction.  He  therefore  asked  permission  to 
prefer  privately  certRm  general  requests  for  payment.'  It 
thus  appears  that  the  Lord  of  Eii  is  not  in  a  position  to 
insist  on  the  payment  of  these  alleged  loans.  Bnt  after- 
wards, in  consequence  of  the  Lord  cf  Kit's  repeated 
requests,  they  began  little  by  little  to  reoeive  a  '  different  '* 
treatment ;  until  finiilly,  in  the  last  Hare  yenr,  12th  month 
(February,  1844)  ^  when  n  general  order  was  made  for  the 
private-settlement  ^  of  all  loans  by  the  people  and  a  similar 
favor  was  accorded  even  to  the  boiTowers  of  government- 
money,'  the  loans  of  the  Lord  of  Kil  were  exempted 
from  the  Ian',  l^ns  at  last  it  came  to  pass  that  they 
received  a  '  different '  treatment.  The  result  thus  reached 
was,  in  our  opinion,  a  necessary  and  proper  one,  and  we 
think  that  it  would  contradict  the  spirit  of  the  rule  laid 
down    iu    the  Bunkwa  period  ^  if   we    were    to   take  any 

1.  From  1816  to  1819.  2.Soiioivji.  3.  A'wdaMM-Wn' (ooa- 
descensioii-mone}').  4.  That  is,  "special."  G.  See  fn^a,  Section  VII, 
■' Private  SetUement."  &.  Aitai-mmi.  7.  This  is  not  true,  if  it  meaiiB 
that  private- settlement  ttss  ordered  for  Oovenitnent  loans.  Bee 
infra,tio.  118.  But  tbe  reference  may  be  to  the  inatalmeDt-pajroenta 
permitted  (No.  91,  infra)  \iy  t,-n  order  of  the  BOtne  date.  B.  Seep.  1S3 
Tlie  nrgunient  ia  ]>erhaps  a  little  insincere,  nod  appnently  sng- 
gests  tbut  na  the  spirit  of  the  answers  then  reoeitad  b;  the  IiOid 
of  Kii  was  that  he  could  not  claim  prirat*  favors,  so  here  ha  must  not 
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3Co.  33]  more  severe  measures  for  the  collection  of  these  debts. 
There  are,  iudeed,  uo  invariable  principles  governing  the 
treatment  of  money  loans,  even  Government-loaus,  as  there 
are  of  other  subjects  of  litigation.  [Still  there  most  be  a 
certain  amount  of  consistency  and  uniformity,]  and  we 
cannot  agree  that  it  would  be  proper  to  nse  any  harsher 
measures  with  these  two  classes  of  loans  than  with  Govern- 
ment loans,  [which  are  on  the  same  footing] — especially  in 
viow  of  the  benevolent  intentions  manifested  by  the  Shogun  in 
the  recent  law  reforming  the  procedure  in  mouey-lonn  actions.^ 
We  therefore  advise  that  uo  action  be  taken  upon  the 
memorial  in  hand,  and  that  instructions  be  issued  directing 
the  strict  observance  of  the  object  of  the  previous  order,* 
and  that  the  old  practice  be  followed  in  enforcing  payment 
of  these  loans. 

Year  of  the  Serpent  (1845), 
month. 3 

"Wakizaka,  Lord  of  Awaji,^ 

Xaito,  Lord  of  Kii,* 

Aoyama,  Purveyor  of  Imperial  Supplies,  * 

The  Town  Magistrates,  ^ 

The  Finance  Magistrates. 


ask  them.  Then  in  nuRwer  to  the  probable  thought  that  the  proposition 
is  merely  to  assimilate  them  to  all  other  loans,  he  claims  the  virtue 
of  consistency  for  his  side  and  declares  that  they  stand  on  the  same 
footing  as  public  loans.  When  or  by  what  enactment  those  were  more 
leniently  dealt  with  does  not  appear.  } .  Referring  apparently  to  the- 
reforms  described  in  No.  28.  ante :  but  possibly  to  the  Private- Settle- 
ment  Order  of  1844,  No.  118,  in/ra.  3.  Cited  at  the  beginning  of 
Letter  1,  ante.  3.  The  figure  is  missing.  4.  These  three  were  the 
remaining  Temple  Magistrates,  the  writer  of  the  Memorinl  being  the- 
other.  They  sign  here,  because  though  the  minority  opinion  (the 
next  document)  was  theirs,  the  opinion  of  the  Finance  Magistntea 
prevailed,  as  the  Town  Magistrates  came  over  to  it  and  formed  a 
majority ;  the  dissenters  then  yielded  and  signed  the  doenment  ai 
the  Resolution  of  the  Full  Chamber.  5.  The  Town  Magistrates 
wrote  the  Opinion  numbered  4,  and  then  decided  to  sign  the  opinioii 
of  the  Finance  Magistrates. 
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8.  Opinion  on  tlie  mme  subject  from  the  otiur  TempU 
Maifistrates. 

**  Statement  of  oh]:  individual  opinion  respecting  loans 
from  the  endowment-fund  of  the  Three  Temples  of  Kumano 
and  the  privy-fund  of  the  Lord  of  Kii. 

From  Wakizaka,  Lord  of  Awaji, 
Naito,  Lord  of  Kii, 
Aoyama,  Purveyor  of  Imperial  Supplies. 

The  memorial  presented  hy  Kuze,  Lord  of  Idzumo, 
regarding  the  treatment  of  loans  from  the  temple-funds 
of  the  Three  Temples  of  Enmano  and  from  the  privy-fund 
of  the  Lord  of  Kii,  recently  presented  to  the  Council  of  State, 
and  referred  by  them  to  the  Full  Chamber  for  a  report 
thereon,  makes  in  substance  the  following  statements :  '  That 
whereas  lately  Instructions  were  issued,  after  much  discus- 
sion, that  these  loans  should  be  treated  differently  [from 
ordinary  loans]  and  according  to  the  old  practice,  [the 
question  arises,  What  was  the  old  practice?]  Now  the 
Lord  of  Idzumi  determined,  some  time  ago,  on  private 
coDsultatioi),  that  the  principal  of  these  loans  should  be 
paid  off  according  to  a  schedule  similar  to  that  used  for 
ordinary  instalment  payments.  Since  his  incumbency, 
therefore,  the  custom  has  been,  in  pursuance  to  his  rule, 
to  summon  the  debtors  from  time  to  time  and  urge  them 
to  payment.  But  notwithstanding  tbis  the  arrearage  has 
constantly  increased,  especially  in  late  years.  Loans  have 
been  made  to  persons  having  scarcely  any  other  resources 
than  their  daily  earnings  and  the  collection  of  these  claims 
has  naturally  been  accompanied  by  much  laxity;  so  that 
it  has  been  customary  to  sanction  the  payment  of  the 
most  trifling  instalments,  even  of  a  quantity  of  copper  or 
iron  money.  Moreover  the  order  for  private  settlement 
recently   issued,^  when   these  debts  had  been  making  no 


1.  Tempo  XIV,  1844.     See  infra. 
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No.  33]  return  1  for  some  8  years,  prodnccd  a  bad  effect  upon 
the  minds  of  the  debtors  ;  for,  though  it  is  now  10  years 
since  the  first  order  of  payment  was  made  [on  some  of  the 
claims,]  there  are  numbers  of  them  still  undischarged. 
Many  of  the  debtors,  in  fact,  do  not  appear  when  sum- 
moned ;  others  appear,  to  be  sure,  but  without  their  local 
officials,  and  make  untrustworthy  statements.  A  statement 
too,  that  the  defendant  has  absconded,  or  retired,  or 
removed,  or  died,  is  fabricated,  in  order  to  delay  proceedings 
against  the  counter  sealers.  Moreover,  among  the  retainers 
of  the  military  gentry  any  one  who  is  punctual  in  the 
payment  of  his  debts  is  looked  down  upon  as  a  person 
of  no  accom))lishments,  aud  all  sorts  of  devices  are  resorted 
to  for  the  sake  of  delav.  The  truth  is  that  their  conduct 
is  no  less  than  a  defiance  of  the  authority  of  the  Magistrate's 
Court  and  an  insult  to  its  dignity. 

The  Instructions  of  the  last  Dragon  year  speak  not 
only  of  following  the  old  practice,  but  of  treating  the  cases 
'differently.'  The  Lord  of  Kii  lays  particular  stress  on 
this  term.  If  the  purpose  of  the  Instructions,  then,  is  not 
merely  to  preserve  the  existence  of  these  claims,  but  to 
facilitate  their  more  speedy  collection,  tben  every  defaulting 
debtor  should  be  detained  at  the  bench,  ^  or  in  case  of 
continued  default,  sentenced  to  the  hand-stocks,  to  jail,  to 
commitment  to  friends,  or  to  the  prison  of  the  gentry,  as 
the  circumstances  may  require.  Unless  some  such  measures 
are  adopted,  there  is  no  hope  of  securing  even  partial 
payment.  But  if  they  are  adopted,  a  gradual  improvement 
will  be  effected  in  the  conduct  [of  the  debtor  class.] 

We  have  deliberated  upon  the  subject,  and  our  opinion 
is  as  follows  :  At  the  time  that  these  claims  first  a  rose, 
the  reply  was  several   times  made  to  the  Lord  of  Kii,  in 


1.  Vura-uki ;  this  has  been  rendered  "outstanding;"  here  it 
seems  to  convey  the  idea  of  "  due  uud  not  being  paid  ;**  that  is,  all 
payments  on  account  had  stopped.    2.  See  Letter  1,  ante. 
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regard  to  their  diapositiou,  tiai  his  reqnei^l  could  nut  be 
granted,  and  tLat  the  loaiie  mnat  be  dispoeed  of  acoordiug 
to  the  rules  for  ordiuary  numey  laans.  Bat  afti-r  some  time 
farther  requoBts  and  eommimicatioiis  having  eiiijiie<l  on  his 
part,  it  came  about  that  the  payment  of  tht.-  sums  ilue  was 
enforced,  although  there  was  no  [person  iu  Court  as] 
plaintiff  demanding  enforcement  and  heuce  no  [regular] 
judgment  could  be  rendered.  There  was  thus  no  further 
necessity  of  considering  the  past  [history  of  their 
standing  ;>  ]  and  it  was  accordingly  ordered,  two  years 
ago,  in  the  last  Hare  year,  2nd  month, ^  on  request  oftbe 
Lord  of  Kii,  that  these  two  cksses  of  loans  slionld  thence- 
forward be  treated  according  to  the  practice  then  obtaining. 
^Vben  subsequently  amendments  were  made  to  the  rules  for 
iseaing  execution  in  baiikrnptcy,^  the  Lord  of  Yamashiro 
presented  a  memorial,  in  the  Hare  year,  intercalary  9th 
month  (November,  1848),*  directed  towards  tbe  enforcement 
of  tlie  sums  then  outstiinding  and  unpaid.  But  on  the 
proposnt  thus  made,  [the  Chamber]  could  not  agree,  aud 
there  was  a  lung  delay  before  any  order  was  issued.  Mean- 
while tiie  Lord  of  Kii  continued  to  urge  the  matter  upon 
the  Lord  of  Echizen,^  stating  that  he  had  taken  the  time 
to  prepare  ii  schedule'  of  tbe  amounts  iu  arrears,  [when 
the  loans  began  to  be  enforced] ,  that,  when  afterwards  it 
was  ordered  that  they  should  be  treated  according  to  the 
practice  then  obtaining,^  lie  had  annonnced  this  to  [hii 
debtors]  in  Yedo,  iu  Ositka,  and  in  the  various  provinces ; 
and  that,  as  during  the  deliberations  on  tbe  above  memorial 
of  the  Temple  Magistrate  no  paymc-nt  had  been  enforced, 
be  was  greatly  inconvenienced.  Fimilly,  Instructions  were 
issued  to  the  Three  Magiotrates,  in  the  8th  miinth  of  tbe 


I.  That  is.  (hey  were  thencelorth  vnttd.  and  whatevsi  their 
previous  standing  had  been,  it  couM  no  loDger  nffect  them.  2.  This 
does  not  Biipeur.  B.  See  anit,  p.  132.  4.  See  ante,  p.  1311.  6.  Tbe 
presidiiiR  Cuunc[llor  of  state.    <•  See  aiOe,  Letter  1. 
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Ko.  3d]  Courts,  both  within  and  withont  them.  On  the  other  hand, 
contumacy  in  the  face  of  the  Court's  orders  is  something 
that  cannot  be  overlooked.  [The  rule  should  be  that]  any 
one  who  defies  the  repeated  efforts  of  the  Court  to  secare 
payment  and  culpably  fails  to  pay,  or  who  is  culpable  in  any 
oili;T  way  with  respect  to  the  Court's  authority,  should  be 
severely  dealt  with,  and  if  circumstances  require,  sentenced 
to  jail  or  tu  the  gentry's  prison,  as  the  case  may  be.  We 
think,  moreover,  that,  as  the  above  procedure  is  not  to  be 
adopted  because  of  any  applicability  of  the  rules  of  ordinary 
loans,  it  could  be  left  to  the  direction  of  the  Court, 
according  to  the  circumstances. 

[There  is  one  more  point  to  refer  to.]  A  loan  from  the 
privy-fund  should  be  made  according  to  the  mode  prescribed 
for  loans  froui  the  endowment- moneys  of  the  Three  Temples 
of  Kumano.  That  its  to  say,  this  rule  requires  that  the 
sums  should  be  lent  out  after  selecting  trustworthy  persons, 
whether  military  gentry  of  the  grade  of  ilainn/o  or  lower,  or 
temples,  or  villages,  or  townspeople,  as  the  case  may  be. 
They  ought  thus  to  have  been  lent  out  only  to  such  trust- 
worthy persons,  as  long  as  they  are  for  official  purposes, 
and  only  after  an  examination  of  the  property  taken  as 
security.  But,  according  to  the  Lord  of  Idzumo,  there  has 
come  about  great  laxity  [in  the  placing  of  the  loans],  and 
persons  are  taken  as  borrowers  who  have  scarcely  lUOTe 
resources  than  their  daily  earnings ;  so  that  the  enforce- 
ment of  the  loans  has  naturally  become  more  difficult, 
and  the  arrearage  has  constantly  increased.  It  is  said,  too, 
that  the  more  indiscriminately  this  lending  has  proceeded, 
the  more  careless  the  loan-officials  have  become  about  their 
duty  of  collecting  them.  For  this  reason  some  additional 
measure  must  be  adopted,  in  order  to  prevent  this  looseness, 
or  else  the  constimt  lending  will  result  in  serious 
losses,  which   miglit  cause  considerable  annoyance  to  yon.^ 


1.  "This  is  the  most  responsible  oflice,  and  too  of  ten  in  times 
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A  similar  statement  has  already  been  made  by  Matsadaira, 
Lord  of  Idzu,^  in  what  he  has  written  on  **  The  Mode  of 
Making  the  Loans  of  the  Three  Temples  of  Kumano." 
Since  then,  it  has  recently  been  ordered  that  (as  requested 
by  the  above  memorial  [of  the  Lord  of  Idzamo])  these 
loans  should  be  treated  differently  and  according  to  the 
old  practice,  it  would  be  reasonable  that  we  should  proceed 
to  facilitate  the  more  speedy  payment  of  the  claims.  Still, 
we  must,  with  the  object  of  attaining  this  reform,  not 
suddenly  put  into  force  severe  measures.  It  seems  best,  on 
the  whole,  to  follow  the  old  practice,  granting  to  the  Court 
the  power  to  proceed  at  its  discretion  where  the  circum- 
stances of  a  particular  case  make  it  impossible  to  overlook 
[the  debtor's  conduct]  .  hx  addition  to  the  foregoing,  it  is 
hard  to  say,  in  many  cases  whether  we  are  to  conclude  that 
the  debtors  are  to  blame  for  not  paying  when  they  can,  or 
whether  the  fault  does  not  lie  in  the  original  placing  of  the 
loans,  without  due  inquiry,  [with  penniless  borrowers] . 
We  therefore  respectfully  propose  that  you  instract  the 
Lord  of  Idzumo  to  order  the  loan-officials  of  the  Lord  of 
Kii  to  be  more  careful  in  placing  their  loans,  in  view  ol  the 
large  amount  of  arrears  due  outstanding. 

As  no  agreement  could  be  reached,  on  consultation 
with  the  Town  Magistrates  and  Finance  Magistrates,  we 
have  herein  set  forth  our  own  opinion  in  the  above  document. 

Year  of  the  Serpent.'* 

4.     Opinion   on  the  same  sid)ject  from  the  Town  Magistrates, 
a.     *•  Private   stutement    of    opinion   regarding   the   loans 


past  has  entailed  upon  its  possessors  the  mistaken  duty  of  retrieving 
an  error  by  the  cowardly  retreat  of  suicide.  They  are  responsible  for 
the  whole  acts  of  government,  which  are  supposed  either  to  have 
originated  with  them  or  to  have  been  carried  out  with  their  cogni- 
zance." Dickson's  Japan^  a  passage  describing  the  Council  of  State. 
1.  This  paper  is  not  here  given. 
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No.  dS]  while,  as  we  acknowledge  with  gratitade,  yonr  gracioiw 
favor  has  effected  such  a  reform  in  regard  to  all  other 
claims,  even  Government  loans,  that  the  militar}*  gentry  uid 
even  the  townspeople  who  owe  large  sums  have  experieneed 
a  lightening  of  their  burden.  If  what  we  have  said  is  righii 
and  still  the  Temple  Magistrates  are  permitted  to  adopt 
whatever  severe  measures  they  please — measures  intensely 
distasteful  to  hundreds  of  the  common  people — ,tliere 
would  be  no  opportunity  of  effecting  a  quiet  and  gradual 
settiemeut  of  these  claims  ;  [tbe  penalties  proposed  by  them 
would  follow  without  delay] ,  numbers  of  debtors  would 
crowd  the  prisons,  many  to  die  there  in  miser}*,  and 
serious  discontent  would  be  cxcite<l  among  the  popolace. 
These  consequences,  we  venture  to  think,  would  be  far  from 
according  with  your  gracious  intentions.  We  trust,  there- 
fore, that  you  will  be  pleased  to  establish  some  on- 
exceptionable  method  of  lending  money,  which  both  the 
gentry  and  the  common  people  will  understand  and  in  which 
they  will  place  full  trust ;  for  although  we  do  not  know 
exactly  what  influences  are  behind  the  class  of  loans  now  in 
question,  we  cannot,  in  view  of  the  reports  already  allad- 
ed  to,  help  entertaining  some  suspicions.  The  matter 
may  perhaps  be  regarded  as  of  lesser  consequence,  for  these 
claims  are  of  the  nature  of  ordinary  money  claims. ^  Bni 
our  decision  in  this  case  will  be  taken  as  a  precedent  for  tha 
future ;  furthermore,  the  exceptional  treatment  of  the  loans- 
of  the  Lord  of  Kii,  in  spite  of  the  recent  reform  (which 
has  more  or  less  affected  the  funds  of  every  royal 
abbot),  might  give  rise  to  rumors  that  the  Government 
makes  distinctions  between  near  aud  distant  relations,^  which 


1.  Which  were  always  regarded  as  inferior  in  importance  to 
controTersies  about  land.  Compare  hon-kuji,  principal  actions,  the 
term  applied  to  the  latter.  2.  The  Go-san-ke,  or  Three  Familiee, 
were  the  descendants  of  the  youngest  three  sons  of  lyejrasa,  and  from 
them  a  successor  was  chosen,  in  case  of  a  vacancy,  to  fill  the  teat  of 
the  Shogun.  To  one  belonged  the  lordship  of  Owari,  to  the  8eeoiid» 
Mito,  and  to  the  third  (the  one  here  concerned),  Kii. 
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would ftffeot  i^janouBlythenuaeoftheFiiIaMFamilieB,  1  and, 
in  the  end,  voald  stum  even  the  honor  of  the  Sbogim  himself. 
Such  coDseqnenoea  are  deeply  to  be  dreaded,^  end  we 
eanQot  bnt  express  to  yoa  our  apprehensions.  A  general 
ontline  of  the  view  set  forth  above  has  already  been 
eommnnicated  to  yon  orally  by  the  Minister  of  Public  Works 
in  the  Srd  month  of  this  year.  But  as  the  matter  vias  one 
with  which  the  Temple  Magistrates  aie  specially  coucerued, 
a  consoltatton  was  had  with  them.  It  was  subaeqiiently 
to  this  that  Knze,  Lord  of  Uzumo,  preaenteJ  a  memorial 
asking  privately  your  will  in  regard  to  the  treatment  of 
these  loana,  and  this  was  referred  [to  the  Chamber]  for 
deliberation.  This  session  of  the  Chamber  has  not  yet 
taken  place,  and  arrangements  are  being  made  fur  it. 
Meanwhile,  the  above  views  have  been  communicated  to 
the  Warden  of  the  Palace  Gates,  who  has  expressed  bis 
accord  with  them.  We  therefore  herewith  forward  them, 
in  our  joint  names.  We  trnst  that,  when  the  matter  comes 
up  at  the  Full  Session  (which  wilt  be  before  long,)  yun  will 
be  pleased  to  lay  the  above  statement  before  the  Chamber, 
as  you  have  the  right  to  do.  * 

We  thus  venture,    in  spite  of   onr  awkwardness  in 
tlifse  things,   to  set  forth  our  crude  views  in  writing,    and 
respectfully  lay  them  before  you. 
Year  of  the  Serpent, 
4th  month. 

Toyama,  Warden  of  the  Palace  Gates. 

Nabeshima,  Minister  of  Fablic  Works." 


I.  Dojii-kata-ihoke  (ht..  families  in  the  Hall) :  the  noble  families 
related  to  the  ShuguD.  2.  This  U  worth  noticing,  as  indicating  a 
standard  of  legal  consistency  and  impartiality  not  by  any  means  a 
matter  of  course  under  a  feudal  regime.  S.  B;  the  Minister  of 
Public  Works,  who  evidently  drafted  the  document.  4.  Thie  aen- 
tence  may  nieau  a  request  to  the  Counoillor  to  adopt  these  views  and 
present  them  with  his  sanction. 

V*l.  XX,  Sup.  PI.  III.-10. 
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Ko.  3y;    ft.     Letter  to  o/u  of'  Ut^    T"»rti  Mtt»juiraie»  from   kh  Tri^i 

BureamJ 

'*  We  have  looked  over  the  Opinion  presented  by  ihA 
Finance  Magistrates  ^  and  al^o  the  Opinion  c^  the  TcnplA 
Magistrates.^  We  think  that  the  aigoments  of  the  latter 
are  drawn  from  the  Memorial  of  the  Lord  of  Idzono,^ 
and  are  not  sound ;  and  that  the  Opinion  of  the  Finaiice 
Magistrates  is  the  better  one.  It  differs  somewhat,  bow- 
ever,  from  the  one  recently  presented  ^by  yon^ .  Will  yoo, 
therefore,  'sign  that  Opinion  of  the  Fmance  Magistrates,  or 
will  yoa~  consult  with  the  Minister  of  Public  Works  and 
draw  up  a  separate  Opinion  *? 

Year  of  the  Dragon, 
8th  month. 

The  Trial  Bureau.'* 

c.     Ituhric,  appended  to  th  ni»frf  hy  tfte  Trial  BureaM.^ 

**  We  have  been   directed    by    you    to   draw  up  the 

Communication  [of  assent [   about  which  we  inquired  above, 

and  we  herewith  enclose  a  draft  thereof. 

Knciojfure.     *  We  have  received  your    letter.*    We 

are  in  accord  with  the  views  expressed  in  the  Opinion 

of  the  Finance  Magistrates,  and  we  shall  therelbre 

append  our  names  to  it  jointly. 

Year  of  the  Serpent, 

8th  month. 

The  Town  Magistrates. 
To  the  Lord  of  Ise.*'-* 


1.  The  prcce^ling  Oi^iuiun  vras  presented  in  the  4th  month.  In 
the  meantime  tbo^e  of  the  Finance  and  Temple  Magistiaics  vere 
presented  (*2  and  H.  ^upru).  The  Trial  Bureau  now  asks  a  qnestioB  of 
one  of  the  Town  Mapstrate^.  2.  Supra,  the  second  document. 
3.  Supra,  the  third  document.  4.  S.tpra,  the  first  docnmeuL  3.  The 
Town  Magi ^t rate  ha-s  consulted  with  Ids  colleague,  and  ther  now 
decide  to  sijLm  tlieir  names  to  ihe  Opinion  of  the  Finance  Magistrates. 
(y.  Some  lettf-r  from  the  presiding  C\'Ur.cil!or  asking  an  expression  of 
tT<inion.     7.  The  iiit-i-ili:;-'  C^UL.iilor. 
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■d.     Report  to  the  Town  MagUtratea  -oi  to  pnpvJMr  nanort 
regarding  the  loan*  in  qwttion.^ 

"Ithnsbeen  said,  willi  reference  to  tlie  loans  of  llie 
Three  TemgyleB  of  Kuinano,  which  are  luminged  at  tlia 
residence  of  the  Lord  of  Kii  in  Tsiikiji,  [Yedo] ,  and  the 
privy-fund  loans,  ivhich  are  managed  at  his  treasury- 
office  in  Hama  -ward,  that,  though  orders  have  been 
issued  to  treat  these  loans  according  to  the  old  prac- 
tice, the  debtors  continue  to  disregard  their  obligations  ; 
and,  as  you  have  inquired  of  ua  as  to  the  popular  opinion 
■on  the  subject,  we  hercwitli  lay  before  you  the  resnit  of  our 
investigations. 

(1.)    Tlie  loan-fund  of  tbe  Three  Temples  of  Eamano. 

This  origiuated  among  the  numerous  townspeople  who 
have  come  here  from  the  fief  of  the  Lord  of  Kii,  and  have 
been  entrusted  by  the  Lord  of  Kii  with  liis  remittance  > 
transactions,  the  chief  one  concerned  being  a  certain  Sh({ji 
Shinjiro,  a  Govemment-mercbant.  ^  TUis  person,  who 
is  now  in  the  service  of  the  Lord  of  Kii,  was  employed  while 
a  Government- merchant,  in  inspecting  and  supeiintending 
the  annual  immigration  hither  from  the  fief  of  Kii,  and  was 
known  as  a  "travelling'bendman,"*  At  tiiat  time  he 
establislied,  in  tlie  inferest  of  these  immigrants,  a  common- 
lottery-club,  kuown  as  the  "Kumano  Temple  llelief  Lottery 
Club,  "^  the  aHairs  of  which  were  managed  chiefiy  by 
Tukuycmon,  a  house  owner  of  Tokuyemon  ward,  Honjo 
[district,]  and  tioroyemon,  a  house-owner  of  Horikawa 
ward,  Fukagawa  [district] .    The  methods  of  this  lottery 


].  Ituren-Bd  to  in  a.tupta.  2.  Kawate ;  that  is 
in  (vhich  bills  of  exchange  would  be  required, — the  callectiOD  of  the 
lord's  income  from  \m  province,  the  Bale  of  rice  and  other  products, 
-etc.  3.  Kee  No.  5,  ante.  i.  Tabi-ihoya.  This  may  mean  that  his 
office  mjuii'ed  hiiu  to  go  about  Ibe  country ;  or  tlint  be  teas  Iteadmau 
to  iiianntie  the  affai-s  of  travellera,    Tlie  fuimer  is  move  probable. 
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Ko.  33;  club  are  as  follows.  A  single  share  ^  costs  60  tyo  [anna- 
ally]  and  this  amoont  is  to  be  paid  in  four  times  a  year. 
The  full  term  (known  as  <*  final-meeting  "  ^)  is  10  years ; 
so  that  at  the  end  of  the  10  years  the  whole  investmant 
amounts  to  600  rtjo.  Each  one  of  these  immigrants  is  to 
take  3  one  or  more  of  these  shares,  according  to  his  means, 
— ^perhaps  one,  perhaps  five  or  six.  These  contribatioiu 
accumulate  from  year  to  year,  and,  two  full  terms  having 
now  elapsed,  the  whole  fund,  principal  and  interest^  amounts 
to  some  256,000  njo.  This  is  the  fund  from  which  the 
loaus  in  question  are  made. 

(2).     The  mo<le  of  lendiug. 

The  principal  borrowers  are  sundry  families  of  the 
military  gentry.  When  such  a  family  wishes  to  get  a 
loan,  a  special  request  is  made,  naming  the  amount  desired. 
Suppose  the  amount  is  1000  nfo.  Now  before  the  loan 
can  be  made,  the  family  in  question  must  enter  the  clnb, 
take  5  shares  in  it,  and  pay  to  the  loan-oHice  75  r//o  on 
account,  as  the  first  instalment  of  the  amount  due  *  on  the 
5  shares.  Upon  this  500  ryn  of  the  1000  asked  fur  are 
loaned.  Then  another  payment  of  75  17/"  is  made  as  the 
second  instalment  of  the  pnce  of  the  shares,  and  the 
remaining  500  ryn  are  then  loaned.  Thus  the  1,000 
rifo  are  received  in  two  instalments.  The  iuterest  is  usual]}* 
reckoned  at  1  hu  per  mouth  for  25  njn  or  for  80  rtfo.^ 
The  LendinjT  Office  at  the  same  time  owes  an  interest 
(»f  1  hu  \yer  30  njn  on  the  price  of  the  shares,  which  runs 
until  the  end  of  the  full  period.  Pajinent  of  the  loan 
may  occur  by  the  shareholder  drawing  a  prize.     Sometimes 


1.  Kuchi  (item,  single  thinp).  2.  J/'IN- A- /rat ;  the  meetings  for 
payments  and  drawin^^s  occurred  four  times  a  month,  and  the  last 
meeting  (mankicni)  signalized  the  ending  of  the  term.  3.  Iliki-ukeru ; 
undertake,  that  is,  subscribe  to.  4.  Kake-kin.  5.  Each  share  vas 
worth  60  njn^  or  15  n/o  four  times  a  year ;  lience  5  shares  would 
re-juirc  a  quarterly  payment  of  75  ryo.  C.  That  is.  12  per  cent,  or 
10  per  cent. 


PART  ui. — contbact:  legal  pbecedemts.         149 

the  term  of  the  loan  may  be  extended,  if  the  original  agree- 
ment provides  for  this,  and  in  such  a  case  the  instrument  is 
renewed.  But  every  borrower  has  to  pay,  besides  the  inter- 
est on  the  loan,  the  price  of  the  shares,  instalments  of 
which  are  due  four  times  a  year.  These  payments,  it  is 
said,  tend  to  consume  the  resources  of  the  borrower  appli- 
cable to  the  discharge  of  the  loan,  and  naturally  there  is 
likely  to  be  a  default  on  the  loan.  .  Moreover  it  is  proper  to 
say  that  the  families  of  the  gentry  whose  affairs  are  in  good 
condition  would  not  contract  loans  in  the  above  manner,  and 
the  borrowers  are  usually  those  families  whose  resources 
are  so  doubtful  that  no  capitalist  among  the  townspeople 
will  lend  to  them  and  who  are  thus  obliged  to  resort  to  the 
Lending-Office.  Thus  the  loan  is  one  which  at  its  very 
inception  is  likely  to  fall  into  arrear. 

(8.)     The  term  of  the  instrument. 

The  instrument  is  made  out  as  if  a  retainer  of  the 
house  were  the  real  borrower ;  and  it  is  also  stated  on  the 
face  that  the  payment  of  the  loan  is  to  be  undertaken  by  some 
townsman  frequenting  ^  the  mansion,  and  shall  be  effected 
by  them  if  the  family  itself  defaults.  But  these  town- 
men,  though  they  frequent  these  mansions,  are  really 
%vithout  meaus,  and  only  a  few  are  so  circumstanced  as  to 
be  able  to  raise  such  sums.  They  append  their  seals 
against  their  will  and  only  because  they  have  long 
frequented  the  mansion  and  must  continue  to  do  so  in 
order  to  retain  the  business  advantages  connected  there- 
with. Thus,  it  is  said,  these  townsmen  naturally  do  not 
care  to  auswer  the  summons  of  the  Lending  Office  to  pay. 

(4.)  As  to  the  management  of  the  Three-Temples 
fund. 

The  retainers  of  the  Lord  of  Eii  who  had  been  parti- 
cularly concerned  in  it  have  recently  withdrawn,  and  their 
places  have  been  taken  by  certain  persons,  [local]  officials 

1.  Tachi-iri ;  the  same  as  deirL 
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fcr-i  *:4JfK!T  h-  Titer  Lhtjds :  £2i.i  "wiije  iLtt.  -rfsc.  a  itTT  i£ 

m  0  m  * 


•.y.Tt'.^jL.z  v-r- :.  r^.     -::.t  -vr»»rT  t^c  ii3<:: 


k  ■«  .  •  «  « 


ir-ri-tr:   cf  :L*-'    I'.TUrr-.'  --bhr-es-    -^LltL  :brv   irr^v    :i.;ij 
tl'.-i:  L'Air  Ivr i  'of  K;;]  r-:r.«:r*  tL-:  ::L±r»c:r  to  ibe 

del*.    iiL'l     a*^    :?.eir    i'.izL^iL    s-rals    v.     :Lr    isstr-*  ifrt, 

t?.-:    K/^T:.    ::.e    lif.rr    co!:tIi."v    «   l-cf  re   to    dtrby  piv- 

tL»:  end  tr.e  s^frrer=  art  t:.~^  the  :.:wL.§:i.cri  who  zzxr%MAeiiA 
ti.fr  Ivii:.  aLl  'tj.eir  lack  •  f  neats'  E.akc>  it  ciiikeh-  ibal 
yayiL^KZiX  i^kz^  .V:  ^'^  t  o-t  of  tr.ru:. 

Such  are  the  reii^^rt-  in  re^rard  to  that  feed. 

(5.1     The  k-acc  from  the  pri-.-}'-faiid. 

Hi!  5  fand  wa=  e^tablx^htrd  chief  y  throcgh  iht  efforts 
tl  fjue  fjf  the  tov.iiftineii  frequenting  the  mausion,  one  ToyoCft 
KvavtiLOL.  a  hoai«  o-A-ner  of  Block  No.  3.  ICta,  and  th» 
tran>actIoL:  take  place  at  the  Trea^iuy  of  the  Lord  of  En, 
in  the  Hama  ^nard.  under  the  management  of  Id^  rcteioer. 
T}:e  mode  of  lending  the  pri^y-fond  cannot  be  eiactl^ 
learned.  Bat  it  is  «aid  that  the  to^-usmen  freqocntiiig 
the  mansions  of  varioas  families  of  the  gentry  found  tfnt, 
in  order  to  preserve  the  privileges  they  enjoyed,  they 
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furnUh  additional  Bams  over  bikI  nbove  their  existing  loitna, 
mauy  of  which  were  in  Brrear.  They  therefore  promised 
the  vaasals  of  the  vkrioaa  maasiiini^  to  place  out  at  interest 
for  them  the  privy-foods.  But  iu  fact  they  themselve 
become  the  obligors  to  the  vaesala,  and  lent  out  their  own 
money  on  instruments  parporting  to  be  for  loans  of  the 
privy -fund.  Where  the  loan  is  a  large  one,  the  instrument 
is  retained  by  the  real  lender ;  but  where  the  amount  is 
small,  the  real  lender  receives  from  the  Lending-Office 
[which  retains  the  principal  instrument,]  a  memotandnm 
of  the  loan.  The  interest  on  these  loans  is  1  bu  per  month 
for  25  ryo,^  while  the  lender  pays  the  noble  lord  10  p«r 
cent.  At  the  close  of  eaob  year,  the  real  lender  mnst  pay 
the  10  per  cent  on  their  loans,  even  thoogh  both 
principal  nnd  interest  are  iu  orrear.  The  townsmen  in 
question  are  Tsutenmi  'Yasabaro,  honseholder,  of  Blook 
No.  8,  Mita,  and  18  others,  of  the  investment-fnmiBhii^ 
merchants.^  Besides  these  persons,  who  frequent  the  man- 
sions of  various  families  of  the  geutry  and  negotiate  loans 
iu  the  above  manner,  there  is  one  Chosaku,  a  son  of  Oo- 
yemon,  of  the  Maru  House,  who  hns  even  lent  sums  of 
money  to  eating-houses  and  to  the  tea-bouses  attnched  to 
the  theatres  in  the  Sarugaku  ward,  under  the  names  of 
loans  from  the  above  OfHce  ;  and  loans  have  been  made  to 
other  townspeople  in  the  same  way.  But  it  is  now  rumored 
about  that  in  all  these  coses  the  loans  are  not  in  fact  the 
Lord  of  Kii's,  hut  those  of  certain  private  pereons,  money- 
lenders, and  the  debtors,  gentry  as  well  as  townspeople, 
havL'  beconie  discontented  tin  1  decline  to  pay,  in  spite  of 


1.  12  per  cent.       Bat    the   erediton   mutt    in    reality   ban 

obtaiued  much  higher  interest ;  tor  first,  the  pruflt  wonU 
have  been  too  small ;  eeoand,  the  legal  rate  was  15  per  oenti 
from  17tN)  to  1842;  and,  third,  aeurj  itbs  uadotibtedljr  ptaetiMA. 
S.  0-thiiie-kata  yotatiu;  those  who  asBirt  the  ofBolals  in  biiTiiig 
or  investing,  preaamably  by  liuding  money. 
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No.  S8j    the  orders  issued  by  the  Temple  Magistrate  at  the  request 
of  the  noble  lord. 

Sach  are  the  rnmors  aboat  the  privy-fond.     We  pri- 
vately report  to  you  as  above. 

The  headman  charged  with  keeping 
order  in  the  to^vn."  ^ 

5.  Ih'a/t  of  a  Town  Prioclamatiun  by  the  Temple  MagiitraU  oa 
the  above  nnbject, 

'*  Draft  of  a  Town -Proclamation. 

Loaus  from  the  fund  of  the  Three  Temples  of  Komano 
have  been  regarded  too  lightly  by  the  debtors,  sinee 
the  order  of  Bunsei,  XII  (Oz.)^  Moreover,  it  is  said 
that  some  of  them  erroneously  consider  that  their  obligatioiui 
are  covered  by  the  Order  of  the  last  Hare  year  11848)  for 
[the  private  settlement  of]  money  actions.  But  as  it  has 
now  been  ordered  that  these  loans  shall  in  all  cases  be 
treated  *  differently  [from  ordinary  debts]/  orders  are 
issued  to  the  headman  in  charge  of  proclamations  '  to  make 
it  clear  to  all  the  people  of  the  city  the  real  intention  [of  the 
Government]  as  to  the  true  nature  of  the  above  release  frmn 
debt,  and  to  order  them  to  pay  'the  present  class  of  claims] 
without  fail. 

Year  of  the  Horse, 

Intercalor}*  dth  month.* '^ 


1.  Shi'Chu  tori-shimari  naniuhi,  2.  This  does  not  appear. 
3.  Ko-guchi  nen-ban  Hamuhi.  For  these  officers  and  their  fanclioBa, 
see  Part  I.  Srnban  signifies  yesrly  rotation  in  olBee.  4.  This 
Proclamation  is  somewhat  difficult  to  explain.  It  was  probaUy  never 
iisned,  for  it  is  termed  a  draft  or  proposal.  Yet  it  is  dated  in 
the  year  succeeding  that  in  which  the  preceding  docomenU 
written.  It  is,  howerer,  entirely  improbable  that  the 
arrived  at  in  S,  iupra,  was  changed. 
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[No  34.]  Disposition  of  an  Action  on  a  Money- 
Loan  against  one  of  the  Military  Gentry^ 
the  Defendant  having  Absconded  pending 
Trial} 

1.     Letter  of  Camultatibn,  ^ 

**  Kayei,  VI,  Ox  (1868). 
A  money-loan  action  was  broagbt  in  the  last  Rat 
year  (1852)  by  a  certain  Kazeichi,  tenant  of  the  shop  of 
Takichi,  in  Kodemma,  Upper-Block,  against  Maroshima 
Uchizo,  a  retainer  of  Sakai,  Lord  of  Uta.  But  the  said 
Ucbizo  absconded  while  the  complaint  was  iu  the  course 
of  service  upon  him.  Upon  searching  for  precedents  it 
appeared  that  in  the .  last  Ape  year  (1848)  a  similar 
case  had  come  before  our  colleagues  of  the  other  Depart- 
ment, where  also  the  defendant  bad  absconded  while  the 
-complaint  was  in  the  course  of  beiug  served  upon  him.  In 
that  case  they  had  not  been  able  to  discover  any  precedent 
And  had  inquired  of  us;  whereupon  we,  after  inquiring 
of  the  Bureau  of  Complaints,  had  answered  that  although 
no  precedent  could  be  found,  we  thought  that  they  should 
order  a  search  ^  for  the  absconder,  summoning  the  plaintiff 
for  that  purpose  and  making  the  necessary  order,  or  that, 
if  the  plaintiff  should  ask  leave  to  withdraw,  it  should  be 
granted  and  no  search  ordered.  Upon  discovering  their 
record  of  this  answer,  we  inquired  of  our  colleagues  in  the 
<9ther  Department  what  measures  they  had  actually  taken 
in  that  case  ;  they  replied  that  as  payment  of  the  claim  had 
been  undertaken  and  performed  by  a  fellow-retainer  of  the 
defendant,  the  plaintiff  had  asked  leave  to  withdraw,  and  so 
no  order  of  search  had  been  made.  In  the  present  case,  how* 
•ever,  it  appears  that  no  such  undertaking  has  been  made 

1.  Cited  from  **  Shoji-dame.''  2.  This  letter  is  from  (probably) 
the  Trial  Bureau  of  one  Town  Magistrate's  Office  to  that  of  the 
other,  though  which  Office  originates  or  which  receives  cannot  be 
told.     3.  Taxune, 
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No.  Ml    b}'  a  feUow-retainer,  and  that  before  action  broaglit  the  joml 

sealers  of  the  instrument  hod  also  absconded,  and  no  means 

of  payment  exists  ;  so  that,  although  there  is  no  precedent, 

we  think  that  we  should  order  the   fellow- vassals  to  cause 

a  search  to  be   made,   and  make   an  order   to  the  plaintiff 

accordingly,^   or,  if  the   plaintiff  asks  leave  to   withdraw, 

declaiing  his  intention  to  enter  the  action  again  whenever 

the  defendant  may  be  discovered,  we  should  grant  the  leave 

and  order   no  search.     In  order  to  avoid  non-uniformitv  of 

practice,  we  beg  to  brin<;  the  matter   before   you.   inclosmg 

the   documents   above-mentioned,   and  tra<t   that  you  will 

express  your  opinion  freely. 

Xakada  Goyemon. 

Year  of  the  Ox,  4,  G  (May  13.  1853). 

To 

Tojo  Hachidityu,  E.>q.,-   Aftf'nn't'I,'-'* 

Xakauiura  Jirokichi,  Esq..  Apprond, 

Tojo  Hachitaro.  E>q.,  Apitr*'Vt'iL 

Hara  Jinzayt-mon,  Esq.,  Apin-nvtiL 

Ando  Gengozuyemou,  Esq.,  Ai>prurtiL 

Inazawu  Yuichibei,  Esq.,  Appnived,** 

Uuhric.     '*  The  al>ove  proposition   having  been  agreed 

to,    we    on   the   same   day   reporteil  it  ]tu   our   chief]  by 

Takcji,^   and   on  the  13tli  day  of  the  mouth  ordered  Mam- 

shima   Toda,    father   and    fellow -retainer   of  Ushizo,   [the 

defendant] ,   to   search   for   [and   procure   the   defendant] » 

within   a    certain    |)eriod.      But   after    some    negotiatkMi» 


1.  This  order  seenib  not  to  liave  directed  the  plaintiff  to  take 
part  in  the  burden  of  the  pun>uit.  but  merelr  (as  in  the  Bankraptcy 
Order  of  the  Resolution,  ante^  No.  24.  6.  par.  5.)  to  have  notified 
the  plaintiff  of  the  measures  taken  and  to  have  satisfied  the  Japaaeae 
idea  of  obtaining  the  acknowledgment  of  each  judicial  act  by  all 
parties,  even  those  benefited  thereby.  2.  There  seems  to  have  been 
some  change  of  position,  fur  in  No.  28,  7.  c.  ante^  two  of 
officers  are  in  different  Bureaus.  3.  Signed  by  each  after  his 
4.  Apparently  a  messenger's  name. 
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between  the  imrties,  tlie  said  Toda  paid  to  the  plaintiff  2  bil, 
a  part  of  the  money  borrowed  privately  i  by  Ushizo,  aad 
as  to  the  rBtnainder  it  was  agreed  that  the  plaintiff  might 
enter  the  notion  again  n'henei^er  the  defendant  shal]  have 
been  found;  and  in  necordaiiee  with  this  agreement  the 
plaintiff  hus  asked  leave  to  withdraw,  which  has  been 
granted." 

2.      llei'li/  to  an   Inquhy.3 

"To 

Tojo  Hocbidayu,  Esq. ,3 
Kakamara  Jlrohachi,  Esq., 
Nakada  Goyemon,  Esq. 
From 

Kaknjima  Kayemon. 
Akiyama  Kiozo. 
We  have  examined  j-onr  letter,  &ud  congratulata  yon 
on  being  in  good  health  and  zealous  in  the  discharge  ot 
your  duties.  We  made  inquiry  of  yon  recently  in  regard  to 
a  money-loan  action  brought  against  a  retainer  of  a  lord  in 
the  lost  Ape  year  (1816),  where  the  defendant  had 
absconded  while  the  complaint  was  in  the  coarse  of  being 
served,  and  deeired  to  know  whether  there  was  any 
precedent  for  odoring  a  search  for  the  defendant.  Yoa 
tbeu  replied  that,  Ibough  in  your  Department  also  no 
precedent  existed,  you  were  of  opinion  that  an  order  for 
search  should  first  be  made  aud  the  plaintiff  should  then  b« 
summoned  and  notified  of  it,  or  if  the  plaintiff  should  ask 
leave  to  withdraw,  that  the  leave  should  be  granted  and  no 
order  of  search  xandi\  You  now  inquire  what  meaeures  w« 
did  in   fact   take    in  that  case.     In  reply  we  beg  to  say 

1.  Taiilankin.  2.  This  is  the  docnnent  referred  to  in  the 
pieceding  loquiry  as  the  repljr  bj-  the  other  Department  in  answer 
to  an  Inquiry  as  to  faow  the  precedent  oited  had  been  in  fast 
dispo9ed  o(.  3.  This  officer  was  at  thig  time  not  in  the  same  oAofr 
in  ivhicli  he  appears  later  in  the  document  firat  given. 
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^c.  34j  that  the  suit  was  between  Matsuyama,  master-blindman  of 
the  first  degree,^  tenant  of  the  shop  of  Rinzo,  Saraga  ward 
Asakusa,  and  Hashimoto  Zennosake,  retainer  of  Satake  Jiro, 
and  one  other,  as  defendants  ;  and  that,  while  the  complaint 
was  in  the  course  of  service,  the  defendants  absconded. 
Bat  as  a  fellow-retainer  of  the  defendant  nnderiook  to  pay 
and  did  pay  the  claim,  and  the  plaintiff  then  asked  leave  to 
withdraw,  we  did  not  make  any  order  of  search, 
dd  month,  dOth  day." 


Xo.  35       raymcni  of  a  Money-Loan  trhere  both 
IWiucipal  and  Surety  are  Deceased} 

**  \Mieu  both  principal  and  surety  are  deceased,  and 
an  action  is  brought  against  the  successor'  of  either, 
then  if  the  successor  has  received  from  his  ancestor  any 
ricefieid  or  upland  or  any  family  belongings,  he  must 
deliver  it  to  the  cre<litor.  Hut  on  the  other  hand,  if  aU  the 
ricefieid  and  upland,  as  well  as  the  family  belongings  and 
even  the  house  and  residence-laud,  of  the  ancestor  hat 
already  been  given  as  security,  either  in  pledge  or  in 
hypothec,  to  any  person  other  than  the  plaintiff,  and  tha 
successor  has  inherited  only  the  name  of  the  aneestor, 
then  of  course  the  successor  need  not  undertake  payment. 
In  such  a  case,  therefore,  both  principal  and  surety  bdng 
deceased,  it  must  not  be  forgotten  by  the  Court  trying 
the  case  that  payment  caimot  be  enforced  from  the 
successor.*  " 


1.  Ken  gyo.  2.  Cited  from  '*  Ihiibun  $c§hoJ'*  No  date  appended. 
3.  AtO'kahu.  4.  This  luaj  be  a  Kesolotion  of  tbe  Chamber  of 
Decisions.  It  seems  to  have  been  a  very  late  one,  for  the  vhola 
policy  in  legislation  np  to  the  Tempo  period  involved  the  ranking 
of  hypothecs  as  no  better  than  ordinary  lotns. 
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[No.  36]     Payment  of  the  Ancestor's  Booh  D^bt 
by  a   Successor. 

Note  Appended  to  an  Inquiry.^ 

''In  regard  to  yoar  inquiry,  I  think  that,  where  a 
creditor  sues  the  successor  for  payment  of  a  deceased 
person's  debts,  you  ought  to  order  pa3rment,  provided  the 
accouut-book  [of  the  creditor]  is  sealed  [at  the  entry]  by 
the  debtor,  one  seal^  alone  being  enough,  and  provided 
the  successor  does  not  dispute  the  genuineness  of  the  seal. 
Year  of  the  Ox,  11th  month." 


[No.  37.]     Money  Actions  where  both  Principal 
Debtor  and  Surety  have  been  Succeeded  in 
the  Family-mastership.^ 

**  Though  the  principal  debtor  and  the  surety  are 
both  deceased,  yet  if  an  action  is  brought  against  their 
sons  who  have  succeeded  to  the  family-mastership,  these 
ought  to  undertake  payment,  provided  there  is  no  doubt  as 
to  the  genuineness  of  the  [debtor's  and  surety's]  seals.  The 
Court  shall  keep  this  in  miud  ;  and  if  during  a  trial  the 
debtor  dies  or  absconds,  the  Court  has  dismissed  the  cause, 
explaining  the  reason  to  the  plaintiff,  yet  afterward  he  again 
enters  the  action  against  the  son  of  the  surety,  alleging 
that  he  has  no  other  means  of  obtaining  payment,  the  Court 
shall  take  cognizance  of  the  action  and  try  it.  But  the 
principle  must  tben  be  kept  in  mind  that  payment  is  to  be 
ordered   if  the   instrument   of  debt   contains    an    express 


1.  No  year-period  appears.  Cited  from  "  Kwanyo-ki.^^  It  is 
probably  an  answer  by  one  Magistrate  to  another.  2.  The  debtor*8. 
For  this  form  of  debt,  see  cases  in  Part  III,  Section  II.  3.  Cit^d 
from  "  Kosai-Jiinvioii-shu,''  No  date  appears.  The  document  is 
probably  a  Resolution  of  the  Chamber. 
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17o.  33^  stipalatiou  that  *'K  any  thing  happens  to  the  principal, 
the  surety  shall  undertake  payment;*'  and  that  if  there  be 
no  such  express  stipulation,  payment  shall  not  be  ordered, 
or  else  the  Court  shall  consult  [the  Full  Chamber]."* 


T?o.  38]      Money   Actions   against  Ptisans  S*;*- 
tenced  to  Punishment.^ 

'*  Although  the  rule  is  that,  if  a  debtor  absconds,  not 
having  committed  any  crime,  an  action  may  be  maintained 
for  a  money-claim  against  the  successor  to  his  estate  and 
payment  is  to  be  ordered  ;  yet  if  the  debtor  has  committed 
a  crime  and  is  deprived  of  his  riceiield  and  upland,  family 
belongiugs,  house  and  residence-land,  and  exiled  from  the 
locality  or  sentenced  to  any  graver  punishment,  no  action 
may  be  maintained  or  payment  ordered  against  the  surety, 
etc.;  and  the  Court  shall  in  the  trial  of  the  case  either 
apply  this  principle  without  more  ado  or  consult  [the 
Full  Chamber.]  " 


[No.  39_      Actions  upon  Mimtij  l^oans  to  Adopted 
Sims. 

"  Where  an  ado]>ted  son  boiTows  money  and  afterwards 
absconds,  and  the  creditor  sues  the  adoptive  father .^  the 


1.  It  must  be  remembered  that  the  tenii  rendered  "surety'' 
is  thouiu,  which  also  and  ori^zinally  means  **  witness,"  and  that 
in  some  regions  the  ithmin  ^Rt*  rr*gard(*d  r<  a  surety,  in  others 
as  a  witness  only  (see  Pai-t  II,  Cliap.  II).  Heiice  it  was 
reasonable  to  require  that  the  di^tinetivp  character  of  the 
thonin  as  a  surety  be  shown  by  ^oine  oxpress  btatement  in  the 
instrument ;  if  none  such  cxiste;],  tlit-n.  it  may  be  assumed,  the 
sanction  of  the  Chamber  was  nece-'-ary  in  or-l^r  that  other  evidence 
mi;:ht  >ulV:Le.  2.  Cited  from  -  i/ iS','"; -^  y^.."  No  date  appears. 
3.  Y'-f'.i. 
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latter  is  bound  to  imdertalce  paymeut,  if  the  adopted  sou  had 

ftlrcady  Bucceftled  to  the  fumily  mnatership  when  he  incurred 
the  debt ;  but  if  he  had  uol  yet  succeeded  and  was  still 
under  the  control  «f  the  parent,'  then,   as  the  debt   was 

contracted  privatoly,^  no  order  of  payment  bIihII  be  made 
[agninSt   the    father] ,    in   case  of  the  son's  death  ;  and  in 

case  of  his  absconding,  an  order  should   foe   made   for   aus- 

pending    proceedings    until     discovery    [of  the  fugitive] . 

This    is  the  principle  to   he  npplied  in  actions  of  the  above 

sort." 


.  (No.    40]       Money  Actions    against   a    Temph' 
Incumbent  on  debts  of  his  Predecessor' 

A  Reply  to  an  Inquiry  made  of 
Itakura,  Lord  of  8  a  wo. 
"  lu  regard  to  yonr  Inqniry,  I  will  F«ply  that  if  it  is  plain, 
on  an  examination  of  the  instrument  of  loan,  that  the  money 
was  borrowed  fur  the  use  of  the  temple,  no  further  delibera- 
tion h  necessary  [and  payment  should  be  ordered] .  It 
is  true  that  the  Shingon  sect  have  a  rale  that  uo  succeeding 
incumbent  should  be  held  liable  for  the  money  obligations 
of  his  predecessor.  Bat  as  this  is  a  special  rule  made  by 
the  sect  itself,  it  should  not  be  followed  in  actions  between 
members  of  that  sect  and  nny  other,  and  the  successor 
should  be  held  liable." 


I.  Oyagaliari.  2.  Aitai.  This  is  a  new  eumple  of  the  iilea 
iuYolvuil  in  uifai.  Comparing  this  paumse  &nil  those  in  which  ailai 
indicates  tianEactioiis  not  vitneased  by  looal  oliioials,  «e  may  per- 
haps gciiernHjc  anil  translate  ailai  "  without  special  authority  oi 
sanctloji.''  3.  Cltedfrom  "  t'hiliu-kusai-riikii."  No  date  appears  i  hut 
Itakuia.  nus  Temple  Magistrate  about  IKIiO. 
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Ho.  4i:    [No.  41]      Patfnietit  of  Money  Loans  incurred  hj 

a  preceding  Teniple-Incnmbent^ 

"  (1.)  If  the  incumbent  succeeded  to  the  benefiee 
without  knowing  of  any  claims  against  his  predeeessor 
and  also  without  being  informed  thereof  by  the  proclammtioa- 
chief  of  the  temple,  then  he  is  not  bouud  to  pay,  and  pay- 
ment is  to  be  made  by  the  disciples  of  the  predece88(V» 
or  by  his  surety.     This  is  an  old  custom. 

( 2.)     If  money  is  borrowed  by  a  temp  le  on  hypothec  on 
deed  of  sale  of  its  miscellaueous  articles,-  Buddha-utenailSy' 
fixtures,  etc.,  and  t  he  debt  is  in  arrear,  the  person  contnci- 
iug  the  loan  and  his  surety  shall  1>e  punished,  and  no  order  of 
payment  shall  be  mnde.^ 

(8.1  Although  an  incumbent  declares  that  he  was  not 
aware  [upon  his  accession  to  the  beuetice]  of  any  claims 
against  the  predecessor,  still,  if  he  had  not  [at  the  time] 
declared  that  he  would  not  enter  u}»im  it  if  there  were  any 
claims  outstanding  against  the  preileCfS>or,  he  and  [his} 
surety  will  be  liable.'' 


No.  42^  liefusal  to  jhui  hij  a  Debtor  taking 
adcantarfc  of  snmr  fault  nii  tlir  part  of  the 
Creditor.^ 


1.  Cited  from  ''Chiho  luu'hu."  No  date  appears.  3.  Jm- 
vii>tfif.  3.  Butfu-gu^ — the  ccu^>e^^,  candlesticks,  etc.  -A.  This 
rule  corre'>ponds  with  that  laid  down  in  a  passage  of  the  Kvji- 
kata  Ofadamenaki  (Rudorflf,  T'ihuna}r't  GeiftzfammlunOt  p.  55)» 
dated  (fembun.  Ill,  4  (May.  ll^^\.  Ppifiably  the  above  docamenl 
is  a  mere  repetitioD  of  the  (nmfnmen'.tki.  5.  Cited  from  **  Skoji' 
dome."  No  date  appears,  bat  the  magistrates'  names  indicate  it 
approximately  as  of  the  Tempo  period  (1S30-1S43). 
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An  Inqairy  mode  by  Naito,  Captam  of  the  Imperii^ 
Bocly-Gnard,^  to  Tsatsni,  Lord  of  Iga.s 

1.  Inquiry » 

"to  TsQtsai,  Lord  of  Iga, 

fpotn  Naito,  Captain  of  the  Imperial 

Body-fluard. 

I  beg  to  inquire  whether  there  is.  [in  yoor  Office]  any 
precedent  applicable  to  the  following  case :  A  borrows 
money  of  B,  and,  thoagh  often  requested  to  pay,  fails  to 
do  so;  at  last,  taking  advantage  of  some  faults  on  B's 
part,  A  notifies  B  that  he  will  not  pay. 

5th  month,  14th  day.*' 

2.  Answer. 

<*  In  regard  to  your  letter,  inquiring  as  to  the  ease  where 
■a  debtor  takes  advantage  of  same  fault  on  the  part  of 
the  creditor  and  refuses  to  pay,  I  will  reply  that,  although 
the  case  may  differ  according  as  the  fault  is  more  or  less 
serious,  yet  if  it  is  so  inconsiderable  that  it  may  be  excused 
upon  apology  made,  then  the  creditor  should  be  ordered 
to  make  apology  to  the  debtor,  and  the  latter  should  be 
ordered  to  pay  the  debt ;  or,  if  a  private  settlement  has 
been  made,  it  should  be  sanctioned.  Such  is  my  opinion, 
though  after  careful  search  I  can  find  no  precedent  applicable 
to  the  case.  I  enclose,  however,  a  case  which  I  found ; 
though  after  all  you  may  not  consider  it  worth  notice. 

Year  of  the  Tiger,  <   6th  month. 

Tsutsui,  Lord  of  Iga.'* 

1.  Finance  Magistrate.  2.  Town  Magistrate.  3.  The  answer 
shows  that  the  "  fault "  consisted  in  an  injary  or  insult  of  some 
sort  to  the  debtor.  4.  In  the  Tempo  period  the  Tiger  years  were 
1830  and  1842 ;  the  document  probably  belongs  to  one  of  these  two 

years. 

%  ol.  XX.  f»up.  PC.  iil.-ll. 
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Ho.  42]    8.     Precedent  enclosed  in  the  Amiver. 

«•  Temmei,  IV,  Dragon  (1784). 
Before  Makino,  Lord  of  Osumi. 
In  the  case  of  Joyemon,  tenant  of  the  shop  of  Yabei,. 
Fakagawa  Ward,  Sangen  Block   [Yedo] . 

The  ahove  person  some  years  ago  made  an  advance  ^  to 
Sano,  Chief  of  Imperial  Magazines,  Attendant  of  the  Shogiin*8 
Coart,  for  his  household  expenses,  and  had  at  the  same  time 
paid  800  njo  as  character- security  money .^  The  repayment 
of  the  latter  sum  having  beeu  delayed,  the  said  Joyemon 
brought  an  action  for  it,  in  the  last  year  of  the  Ox  (1781). 
An  amicable  agreement  3  was  reached,  the  debtor  paying 
50  njo  down,  and  promising*  in  settlement  of  the  remaining 
250  njo  J  to  send  yearly  instalments  of  rice, — 800  bales  ^ 
in  the  year  of  the  Tiger  (1782),  two  years  ago,  800  bales 
in  the  year  of  the  Hare  ( 1788),  last  year,  and  150  bales 
iu  the  present  Dragon  year  ;  and  the  debtor  made  oat 
and  delivered  an  instrument  undertaking  as  above.  Upon 
this  private  settlement^  being  made,  the  plaintiff  in  the 
aforesaid  Tiger  year  (1782),  asked  leave  to  withdraw,  which 
was  granted.  But  in  the  last  Hare  year,  10th  month- 
(1788),  an  action  was  again  brought  by  the  plaintiff, 
alleging  that  the  rico-iustalments  of  the  first  two  years  had 
not  been  paid.  An  attcndaut  ^  was  sent  by  the  Court  to 
direct  an  amicable  agreement.  But  meanwhile,  on  examina- 
tion, the  Court  learned  that  the  market-price  of  rice  was  low 
when  the  contract  for  the  payment  of  the  250  ryo  in  rice- 
instalments  was  made,  and  that  since  then  it  had  risen,  so 
that  at  the  time  [of  bringing  the  second  action]   the  delivery 


1.  Shiokuri-kin.  2.  Mimoto-shoko-kiu.  See  No.  28,  2.  The 
connection  of  these  two  transactions  is  not  clear.  Bat  apparently 
Joyemon  bad  entered  into  some  relation  of  confidence  wilh  the 
feudatory  and  had  therefore  given  security-money.  3.  Jukudanm 
i.  Ilyo ;  one  hyo  contained  usually  3^  to,  but  varietl  accordiog  to  the 
custom  of  th«  region.     5,  Naisai.    {).  Soyetsukui. 
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of  800  bales,  that  is,  one  year's  instalment,  would  be  soffi- 
cient  to  repay  the  800  i-yo.  This  being  the  case,  it  was 
clear  that,  althoagh  the  first  two  instalments  were  dae 
and  unpaid,  the  terms  of  the  instalment-provision  had 
become  unreasonable,  and  that  to  order  payment  strictly 
according  to  the  terms  of  the  agreement  would  give  the 
creditor  an  excessive  advantage.  The  Court  therefore 
ordered  that,  since  it  would  be  improper  to  enforce  the 
agreement  strictly  according  to  its  terms  (although  other- 
wise if  the  suit  had  been  brought  after  the  price  of  rice 
had  again  declined),  the  plaintiff  should  arrange  with  the 
defendant  and  substitute  an  instrument  promising  pay- 
ment in  money  instalments,  and  then  bring  suit  again 
[if  payment  were  not  made] ;  or  else  should  wait  for  a  fall 
in  the  price  of  rice.^  But  in  spite  of  the  exhortations  of 
the  Court  to  this  effect,  the  plaintiff  considered  only  his 
own  gain,  was  obstinate,  and  acted  unconscionably,  to- 
such  a  degree  that  the  Court  was  obliged  to  order  him  to> 
prison.  But  he  is  now  repenting  his  misconduct  and 
wishes  to  be  pardoned,  and  declares  that  he  has  con- 
sulted with  Adachi  Kwanyemon,  a  retainer  of  the  defendant,, 
the  Chief  of  Magazines,  and  that  he  desires  to  substitute  a 
mouey-instalmeut  instrument,  and  asks  leave  to  withdraw 
his  complaint.  Nevertheless  he  is  censured  by  the  Court, 
for  so  regarding  his  own  gain  only,  in  spite  of  the  attempts 
of  the  Court  to  convince  him  that  it  was  reasonable  ta 
make  the  above  substitution  by  private  arrangement  witb 
the  defendant. 

In  the  above  action  the  parties  after  consultation  made 
a  private  settlement  and  asked  for  leave  to  withdraw,  which 
was  grauted.'* 

1.  It  may  be  thought  singular  that  the  debt  was  not  reduced  to  a 
number  of  bales  of  rice  just  equivalent  at  the  ruling  prices  to  250  'ryo. 
But  the  payment  was  to  be  made  by  instalments  and  this  expedient 
would  only  have  left  opportunities  for  further  uncertainty  in  the 

future. 
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Ho.  48]    [No.  43.]      Payment  of  Money  Chiims  against  a 

deceased  Adopted  Son. 

A  Petition  by  Eato  Sezayamon,  retainer  of  Abe, 
Lordof  Noto.^ 

1.  Petition, 

"  I  bad  a  second-son,  wbom  I  sent  in  adoption  to  a 
resident  of  another  fief;  and  after  sncceeding  to  the  family- 
mastership  there,  he  fell  ill  and  died,  his  last  request 
being  that  a  suitable  son-in  law  be  adopted  and  married 
to  his  daughter ;  and  a  son-in  law  was  thus  adopted  and 
made  familv-master,  with  the  sanction  of  the  lord  of  the 
fief.  Now  this  second-son  of  mine  had  during  the  time  that 
he  was  family-master  incurred  a  number  of  debts  in  the 
shape  of  loans  and  unpaid  purchase-money  for  which  his 
creditors  have  demanded  payment  of  me,  his  natural  parent.* 
Bat  I  for  my  part  have  not  known  any  thing  of  these 
claiius,  and  it  seems  to  me  unreasonable  that  a  natural 
parent  should  have  to  undertake  pa3rment  of  the  debts  of  a 
second-son  incurred  during  his  mastership  of  the  family  of 
his  adopted  father,  and,  furthermore,  that  as  the  above- 
mentioned  adopted  son  of  my  son  (youthful  though  he  is) 
has  succeeded  to  the  family  name,  he,  and  not  the  deceased 
man*8  natural  father,  is  liable  for  these  debts.  The  purpose 
of  my  letter  is  to  ask  in  private  an  expression  of  yonr 
opinion  as  a  guide  for  future  action. 

Year  of  the  Boar,  9th  month. 

Kato  Sezayemon." 

2.  Answer, 

**  In  regard  to  your  letter  I  will  reply  that  a  natural 
father  onght  not  to  be  liable  for  loans  or  goods  sold  on  credit 
to  a  second-son  during  the  lattor*s  mastership  in  another 


1.  Addressed  probably  to  one  of   the  Magistrates.       S.  /i<im- 
kata-oya. 
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family;  and  moreover,  that  as  long  as  an  adopted  son 
(youthfal  though  he  is)  of  that  second- son  has  succeeded  to 
the  family-name,  and  is  still  family  master,  the  natural 
father  certainly  ought  not  to  be  held  liable,  unless  there  is 
some  special  reason,  because  the  debts  of  a  family  attach 
to  the  family -name." 


[No.  44] .  Proceedings  where  in  Actions  against 
Militarfi  Gentry  the  Defendant's  Lord 
changes.^ 

An  Inquiry  made  by  Itakura,  Lord  of  Suwo,^  to 
the  Town  Magistrates  of  Yedo,  Ishiya,  Lord  of 
Inaba,  and  Kurokawa,  Lord  uf  Bichu. 
Dated  Bunkyu,  I  (Cock),  10  (November,  1861).» 

1.     Inquiry, 

**  A  money  action  was  lately  brought  by  Toy  oka, 
master- blindman  of  the  first  degree,  ground -renter  of  Hokuden 
Kotaro,  against  the  retainers  of  Matsudaira,  Lord  of  Totomi,^ 
for  the  recovery  of  arrears  due  ou  loans  made  for  their 
lord's  household  expenses.  But  while  the  trial  was  pending, 
a  change  of  incumbents^  took  place,  Yoshichiro  being 
ordered  [by  the  Shogun]  to  succeed  to  the  estate.^  This 
being  the  case  the  retainers  of  Yoshichiro  asked  to  have  the 

1.  Dai-kawari,  ht.,  generation-ohaage.  In  actions  against  the 
higher  nobles  a  retainer  was  usually  made  defendant ;  hence  a  change 
of  lords  caused  by  death  and  the  succession  of  the  heir,  meant  in 
fact  a  change  in  the  person  of  the  real  defendant.  2.  Temple  Magist- 
rate. 3.  No  date  appears.  But  the  only  years  when  these  two  Magis- 
strates  were  in  office  together  were  Bunkyu  I  and  a  portion  of  Bun- 
kyu II,  (1861-2),  and  1861  was  the  year  of  the  Cook.  4.  Beally  • 
claim  against  the  lord  himself.  5.  Dai-kawarL  6.  The  Shogan*s  order 
was  in  effect  a  nominal  proceeding  only,  the  daimyo  doing  very  mooh. 
as  he  pleased  under  most  circumstances. 
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Ho.  4i]  ftetion  soBpended,  in  Uie  manner  ordinarily  followed  (they 
Bay)  by  yon  in  temporarily  snspending  actions  [ander 
similar  circumstances] .  I  wish  to  learn  whether  it  is  true 
that  yon  are  accustomed  to  order  a  temporary  suspension  in 
all  cases  of  succession. 
Year  of  the  Cock, 
10th  month." 

2.     Answer, 

**  In  regard  to  your  letter  we  have  to  reply  that,  in  the 
actions  brought  in  our  Court  by  certain  townspeople 
against  the  retainers  of  the  Lord  of  Totomi,  we  have  ordered 
that,  inasmuch  as  a  succession  has  occurred,  the  action 
shall  be  dismissed,  but  it  may  be  re-entered  [against  the 
same  defendants,  as  under  a  new  lord]  whenever  the  plaintiff 
wishes.  It  has  long  been  our  custom  to  dismiss  actions 
temporarily  in  such  cases. 
Year  of  the  Cock, 
10th  month. 

Ishiya,  Lord  of  Inaba ; 
Kurokawa,  Lord  of  Bichu." 


[No.  45]  Loans  from  the  Beserve-Fund^  set 
aside  for  the  use  of  the  Time-heeping  At- 
tend'iftts^  in  the  11  est  Palace.^ 

An  Inquiry  made  by   Furukawa,   Lord  of  Yama- 
shiro,*  and  Muragaki,  Lord  of  Awaji,  <  of  Iwase, 


1.  Tsumitate-kin,  2.  O-taiko-kata  no  hoza,  lit.,  priests  of  the  dram- 
department.  They  were  called  **  priests  "  because  their  heads  were 
sbaveD.  Dmms  were  used  for  marking  the  hours ;  hence  the  **  dram- 
department "  was  the  name  given  to  the  time-keepers.  3.  Nithimaru  ; 
the  part  just  inside  and  above  the  Sakurada  Gate.  See  McClatchie, 
in  Trmns.  Asiat.  Soc.  Jap.,  VI,  119.    4.  Then  Finance  Magistrate. 


PABT  in.-— CONTRACT  :  LEGAL  PBECEDXNT8.      167 

Lord  of  lyOyi  and  Sakakibara,  Minister  of  the 
Imperial  Revenues.^ 
Dated  BaDsei,  U  (Hare),  10  (December,  1819).^ 

1.     Consultation. 

To  Iwase,  Lord  of  lyo ; 

Sakakibara,  Minister  of  Imperial  Revenaes, 

from  Farakawa,  Lord  of  Yamashiro ; 
Muragaki,  Lord  of  Awaji. 

The  whole  body  of  Attendants  at  the  Western  Palace 
have  long  been  accustomed,  by  mutual  agreement,  to  set 
aside  a  small  portion  of  their  salaries,  9  [for  the  use 
of  the  Timekeepers]  and  to  lend  an  interest  from  this 
fund  from  time  to  time  to  such  persons  as  the  rice- 
brokers,  4  the  object  being  to  defray  the  expenses  incurred 
by  the  Timekeepers  in  their  occupation,  for  the  Timekeeping 
Attendants  of  the  Palace  are  not  able  to  maintain  their  posi- 
tions without  some  such  aid.  [The  interest  on]  some  of 
these  loans  is  now  in  arrear  ;  but  the  Magistrates  are  unable 
to  enforce  payment,  because  the  loan  was  made  without 
proper  sanction.^  Recently  the  Attendants  requested  to  be 
Allowed  to  have  the  loan  regarded  as  re-made  and  to  receive 
sanction  for  that  purpose ;  but  the  only  answer  was  that 
this  would  offer  a  bad  example,  and  that  sanction  could  not  be 
given.     A  petition  was  thereupon  made   by  the  Chief  6t 


1.  Then  Town  Magistrate.  2.  Cited  from  *'  Slioji-dome:*  No 
date  appears ;  but  this  was  the  only  Hare  year  when  all  these  were 
in  offic«  together.  3.  Kirimai-kin,  4.  Fuda-tathi,  5.  The  reference 
is  to  the  rule  that  no  samurai  should  engage  in  any  oooupation  for 
gain.  Samurai  might  make  deposits  for  safe-keeping,  but  not  loan 
upon  interest.  The  creditors  in  this  case  might  perhaps  have  been 
panished  for  their  violation  of  law  by  a  forfeiture  of  the  whole 
som  lent.  But  there  does  not  seem  in  fact  to  have  been  any  real 
question  as  to  their  recovering  their  principal.  The  doubt  was  as 
to  their  recovering  interest. 
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Ko.  45]  Atteudants,  alleging  that  tlie  Timekeepers  would  not  be- 
able  to  maintain  their  position  if  deprived  of  the  profit  of  their 
fund,  and  begging  that  the  amount  due  or  to  become  due  [on 
the  loans  already  made]  might  be  graciously  sanctioned  by  the 
Shogun  from  time  to  time,  so  that  their  payment  might  be 
enforced  by  the  proper  Court.  This  petition  was  sent  down 
to  us  by  the  Lord  of  Suruga,^  with  the  oral  message  that  as 
the  Timekeepers  would  be  placed  in  an  embarrassing  condi- 
tion if  they  lost  the  profit  of  their  fund,  some  means  had 
better  be  found  for  preventing  this,  and  he  suggests  the 
following  method. 

Let  the  interest  on  these  deposits,'  when  it  is  paid,  be 
yearly  deposited  with  the  Chief  of  Attendants  ;  and  mean- 
while let  the  Town  Magistrates,  upon  application  by  the 
Chief  of  Attendants,  make  a  special  order  for  payment, 
so  as  not  to  treat  the  cases  like  ordinary  money-actions  ; 
furthermore,  although  these  deposits  have  not  been  sanc- 
tioned, yet  as  they  have  been  made  out  of  a  fund  established 
by  saving  and  setting  aside  portions  of  the  Attendants*" 
salaries  in  order  to  enable  their  fellow-attendants  to 
maintain  their  position,  it  would  be  desirable,  if  possible, 
for  you  to  make  a  special  order  to  the  depositaries 
containing  a  general  instruction  on  the  subject],  and 
commanding  payment  on  application  of  the  Chief  of 
Attendants,  so  as  to  avoid  the  inconvenience  of  petitioning 
the  Shogim  on  everj-  occasion.^  We  therefore  refer  the 
matter  to  you  and  hope  to  have  some  answer  to  report  io 
the  Lord  of  Suruga. 

Year  of  the  Hare, 
10th  month.*' 


1.  The  presiding  Councillor  of  State  for  the  month.  2.  "  De- 
posits '*  bear  no  interest,  and  hence  it  woold  have  been  improptr 
to  apply  the  term  **  loan  "  to  these,  although  the  crediton  had 
designed  to  get  interest.  3.  Evidently  the  Shogao  had  alraadf 
given  sanction  to  some  extent. 
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2.     Memorandum  by  the  Lord  of  lyo,^ 

*'  (1).  The  whole  body  of  the  Attendants  at  the 
Western  Palace  have  long  been  accustomed,  by  mataal 
agreement,  to  set  aside  a  fand  and  malce  loans  from  it  [for 
the  Qse  of  the  Timekeepers] ,  because  these,  unlike  the 
others,  cannot  maintain  their  position  without  some  such 
assistance.  [The  interest  on]  some  of  these  loans  being  in 
arrear,  the  Chief  of  Attendants,  in  the  last  Tiger  year> 
requested  us  to  order  payment ;  and  we  asked  whether  the 
loans  had  been  sanctioned  in  the  beginning,  stating  that 
otherwise  we  must  regard  the  loans  thus  made  from  a  fund 
composed  of  salary-savings  as  private  ^  loans  ;  of  which  the 
Town  Magistrate  could  not  enforce  payment.  Now  in  the  com- 
munication recently  made  to  us  by  the  Finance  Magistrates 
it  is  stated  that  the  loans  were  to  rice- brokers.  If  this  be 
so,  that  matter  must  be  disposed  of  by  the  Sarnya  ward 
Assembly-Office.3 

(2)  [Notwithstanding  this,]  we  should,  if  ordered  by 
the  Shogun,  proceed  to  enforce  payment,  on  notice  by  the 
Chief  of  Attendants  of  a  default  in  payment.  But  I  do  not 
believe  that  we  can  do  so  uow,  [without  such  an  order,] 
merely  upon  application  of  the  Chief  of  Attendants,  even 
though  an  oral  instruction  has  been  given  to  that  effect  by 
the  Lord  of  Suruga,  and  is  approved  by  the  Finance  Magis- 
trate. 

Note,  that  T  do  not  see  any  reason  why  we  should  not 
treat  this  transaction  like  an  ordinary  money-action,  if  an 
order  to  enforce  payment  is  given  by  the  Shogun  ;  but  a 
special  order  of  payment  must  first  be  made. 

Year  of  the  Dragon, 
1st  month,  12th  day.*' 

1.  Probably  laid  before  his  colleague  or  a  Private  Session  of  the 
Town  Magistrate's  Court.  2.  Altai,  3.  Saruya-maeki-kwaiaho.  This 
was  a  Government  office  in  the  Asakusa  district,  Yedo,  near  tlM 
Government  Bice-Storehouses,  where  loans  were  made  at  low  inteiMA 
by  the  Finance  Bureau  to  the  rice-brokers,  wlio  in  turn  Wot  to  ikft 
samurai. 
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No.  46]    8.     Heply  of  the  Town  MayistraUit, 

**  To  the  Lord  of  Snruga : 

Our   opiniou  in  regard  to  the  treatment  of  the 
reserve-fund  Of  the  Timekeeping  Attendants  is  as  follows  : 

We  have  received  for  our  consideration  two  docmnents ; 
one,  a  memorial  presented  by  the  Chief  of  Attendants,  in 
regard  to  enforcing  payment  of  loans  from  the  reserve-fund 
formed  from  salary-savings  by  mutaal  agreement  of  the 
Attendants,  for  the  purpose  of  enabling  the  Timekeeping 
Attendants  of  the  Western  Palace  to  maintain  their  position ; 
the  other,  a  communication  from  the  Finance  Magistrates 
and  their  Trial  Bureau,  proposing  that  the  Town  Magistrates, 
Court^  should  adjudicate  upon  the  above  loans  and  enforce 
payment  [of  interest]  from  time  to  time ;  that  in  the  fatnre 
the  Attendants  should  make  no  more  loans  privately,  bat 
should  send  [for  permission]  to  the  Town  Magistrates' 
Office,^  for  example*  have  their  moneys  lent  out  to  \owns- 
people,  and,  on  receiving  interest,  deposit  it  with  the  Chief 
Attendant ;  so  that  by  this  means  the  Timekeepers  should 
obtain  the  assisttince  they  need  to  maintain  them.  On  due 
consideration  we  find  that  no  instance  has  ever  been  kDOwn, 
except  in  the  case  of  royal  abbots  and  Buddhist  and  Shinto 
temples,  where  one  of  the  gentry -2  has  brought  an  action  for 
money  lent  on  interest.  We  except,  indeed,  also,  the  case  of 
Matsudaira  TarozayemoU,  Councillor  of  the  First  Rank,^  who 


1.  Buftywho :  in  some  of  its  functions  a  Court,  in  othen  an 
administrative  Office.  2.  Buke,  here  used  in  its  widest  seiiae. 
3.  Kotai  yoriai.  Of  the  vassals  of  the  Shogunate  family,  Mr.Badoifl 
says  :  "  These  fell  into  two  great  classes,  the  hatamotOt  with  incomes 
of  between  BOO  and  10,000  koku,  who  again  had  their  sub-vmssals ; 
and  the  gokenin,  with  incomes  of  less  than  900  kokut  usually  mnning 
only  with  their  feudal  office.  *  *  *  The  hatawwio  were  divided- 
into  tauhin  and  yoriai,  with  incomes  over  3,000  koku,  and  mnemiifo 
with  incomes  between  300  and  3,000  koku.  The. former  class  irara 
known  as  tai*hin  (great- income),  if  they  were  occupied  in  active  of- 
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receotly  petitioned  Makino,  Lord  of  Bizeii,^  for  permission  to 
lend  out  his  assistance-fond^  for  the  purpose  of  obtaining 
money  to  improve  and  cultivate  a  piece  of  land,  part  of  a 
benefice  from  the  Shognn,^  in  Banshu,^  ^hich  was  in  pressing 
need  of  attention  ;  but  in  this  case,  before  any  sanction  had 
been  given,  it  became  known  that  certain  of  the  retainers 
of  the  said  Matsudaira  had  unlawfully  lent  out  moneys,^  and 
they  were  tried  before  my  predecessor,  Nagate,  Lord  of 
Bigo,  convicted,  reported  to  the  Shogun,  and  punished.  It 
is  true  that  there  are  precedents  where  certain  families 
have  made  deposits  of  their  reserve- funds  ^  with  towns- 
people, and,  upon  notice  of  arrears  and  application  [to 
Coui*t],  payment  has  been  enforced.  But  these  were  cases 
of  genuine  deposits,  bearing  no  interest  of  any  kind,  or,  if 
interest  was  mentioned  in  the  instrument,  the  Court 
enforced  repayment  of  the  principal  only.  Besides  this 
consideration,  it  is  not  merely  the  Timekeeping  Attendants 
whose  circumstances  place  them  in  need  of  money,  but 
every  oue  whatever  whose  salary  is  scanty ;  and  if  those 
should  be  allowed  to  loan  from  their  funds  for  the  purpose 
of  maintaiuing  their  position  and  get  the  Magistrates'  Office 
to  sanction  "^  the  loans,  all  the  other  lower  samurai  ®  whose 
salaries  are  scanty  and  whose  necessities  are  pressing  might 


.2 


ficial  service  ;  and  yoriai  (councillor),  if  they  were  invested  with  no 
real  office,  but  only  with  an  honorary  title ;  in  the  latter  case  they 
were  either  kotai  (alternate) -^oriat  or  hira  (ordinary) •yariai.  (RechU* 
pflege  nnter  den  Tokugawa).  In  the  Hundred  Lawt  ot  IjeyoRxi,  the 
kotai -yoriai  were  ranked  just  above  the  Finance  and  Town  Magis- 
trates. 

1.  Then  presiding  Councillor.  2.  Teate-kin,  See  p.  24,  note  6. 
3.  Go-gJiogo  (august  title) ;  probably  of  the  above  import.  4.  Mikawa 
kuni.  o.  Probably  on  their  lord's  account.  Thus  he  first  violated  the 
law  and  then  tried  to  get  sanction  when  it  was  too  late.  6.  Sonaye 
(provision  against  loss)- Arm.  7.  This  term  may  imply  that. the  oflftoe 
also  directed  the  placing  of  the  loan.  8.  Gokenin ;  tamurai  having 
under  300  hoku  income.     See  p.  170 
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No.  46]  daira,  Minister  of  Palace  Supplies,  lodged  at  the  Nakura 
House,  of  Sakubei,  in  the  post-town  of  Warabi.  He 
was  placed  in  the  same  room  with  another  traveler^ 
who  was  said  to  be  of  Omiya  viUage  and  to  have 
lodged  once  or  twice  before  at  Sakubei's.  This  fellow- 
lodger  stole  from  Kosnke  the  following  articles,  which 
were  wrapped  in  a  yellow-green  cloth  and  placed  in  a 
willow  basket :  8  pieces  ^  of  white  silk  ;  ^  1  piece  of  yellow 
silk  ;  ^  1  piece  of  white  silk ;  ^  8  small  pieces  of  the  same  ; 
170  momme  of  white  hemp  ;  1  bu  of  gold  wrapped  in  paper ; 
and  1  letter.  No  suspicion  attached  to  any  of  the  servants 
or  members  of  the  household  ;  but  Sakubei  was  sorr}'  for 
Kosuke's  plight,  and  gave  him  fur  his  travelling  expenses 
2  ryo  1  bn  in  gold,  which  Kosukc  accepted.  We  wish  to 
know  how  to  proceed  iu  case  the  thief  is  apprehended  and 
Kosuke  sues  for  the  recovery  of  his  goods. 

Ino  Geupachiro,  retainer  of  Matsudaira, 
4th  month.  Minister  of  Palace  Supplies.'* 

2.     Appended  Anmrrr, 

**In  regard  to  your  inquiry,  Yamaguchi  Tetsagoro^ 
Superintendent^  of  Warabi  post-town,  hns  reported  that 
his  officers  brought  news  of  a  thief  entering  Sakubei's  hoose 
ami  stealing  articles  belonging  to  a  traveler  lodging 
there,  but  stated  that  they  were  unable  to  discover  him* 
The  report  being  in  due  form,  we  have  accepted  it  and  have 
instructed  the  Superintendent  to  report  as  soon  as  the  thief 
is  cnught.  I  understand  that  you  make  inquiry  about  the 
2  rifo  1  bit  in  gold,  which  Kosuke  received  as  a  present  from 
Sakubei.  The  sum  beiug  given  by  Sakubei  out  of  kindness 
bv  wav  of  assistance  on  accouut  of  the  loss  Kosukc  had 


1.  Hiki ;  one  hiki  is  o2  feet  long.  2.  Xen-juto-ori ;  a  quality  of 
Bilk.  3.  Ki-futo-ori.  4.  Shiru-kinu.  5.  Shihai\  i.e.  the  daiktcan  Or 
deputy. 
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suffered,  the  transaction  was  a  private  one;^  and  yon 
had  better,  therefore,  have  the  parties  draw  up  an 
instrument  providing  that  whenever  the  thief  shall 
be  apprehended  and  the  goods  recovered,  the  sum  shall 
be  restored  to  Sakubei.^  Moreover,  in  case  Kosuke 
informs  yon  that  in  his  opinion  no  suspicion  at- 
taches to  Sakubei's  family,  [and  asks  for  a  search  for 
the  thief] ,  you  should  sanction  his  request  and  instruct 
him  to  enter  action  against  the  thief,  as  soon  as  he  is  found. 
If,  however,  your  special  question  is  as  to  the  propriety 
of  Kosuke's  receiving  the  money  from  Sakubei,  you  may, 
if  your  lord  thinks  best,  order  him  to  return  it  as  soon  as 
may  be. 

Year  of  the  Monkey, 
4th  month." 


I^No.  47j  Money  Loaned  by  an  Innkeeper  to  a 
Traveler  whose  Goods  icere  stolen  at  his 
Imi.^ 

A  Reply  ^  to  an  Inquiry  by  a  retainer  of  Matsudaira, 
Under-Minister  of  the  Interior. 

**  In  regard  to  your  letter  about  Yabei,  of  Konosu 
post-town,  Noguchi  Tatsunosuke  has  reported  to  us  that  he 
has  been  tried  before  Asaoka  Hikoshiro,  deputy  in  charge. 
The  said  Yabei,  when  the  goods  of  his  lodgers,  Sakata 
Jinbei  audTakabashi  Yahachi,  were  stolen,  ought  immediately 
to  have  reported  it  to  the   officials   of   the   post-town   and 


I,  Altai,  that  is,  made  without  any  authenticated  instrument. 
2.  Apparently  tbis  is  not  because  such  was  supposed  to  be  the  under- 
standing of  the  parties,  but  because  it  was  thought  just.  3.  No  date 
appears.    Cited  from   "  Kwamjoki.''     4.  Probably  by  the  Finance 

Magistrate. 
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Ke.  47]  made  complftint  against  the  thief.  Bat  he  did  not  do  this, 
and  hashed  the  matter  np  by  presenting  a  sum  of  money 
to  the  lodgers.  Moreover  he  knowingly  allowed  a  traveler, 
claiming  to  be  a  retainer  of  Matsndaira,  Lord  of  Echizen, 
to  lodge  the  same  night  in  another  room  in  the  house 
withont  even  inquiring  his  name;  and  he  entered  his 
complaint  only  after  yoa  had  sent  and  informed  him  thai 
}roa  had  reported  to  the  Magistrate.  All  these  acts  were 
violations  of  law  ;  and  yoa  are  to  fine  him  8  ktpammon,  order 
him  to  enter  an  action  against  the  thief  as  soon  as  he 
is  found,  and  inflict  some  lighter  penalty  on  Jimbei  and 
Yohachi.  As  for  the  2  bu  received  by  them  from  Yabei,  yon 
should  take  it  from  them,  send  it  to  Hikoshiro,i  who  shoald 
return  it  to  Yabei,  also  notifying  Hikoshiro  in  advance  of 
those  instructions. 
Year  of  the  Goat, 
12th  month." 


[No.  48]      Disposition  of  Money  Loan  Actions  in 
Osaka  Jurisdiction. 

Instructions^  to  the  Commandant ^  of  Osaka. 
Dated  Temmei,  I  (Ox),  7  (September,  1781). 

(1.)     Disposition  of  money  loan  actions  in  Osaka  jurisdic- 
tion. 

Although  the  general  rule  has  been  thnt  actions  by 
residents  of  Osaka  or  any  private  fief  <  are  to  be  brought 
before  the  Temple  Magistrate  ^  and  actions  by  residents 


1.  The  deputy.  2.  By  the  Council  of  State.  3.  Jodai  (castle- 
deputy).  The  Commandant  of  Osaka,  the  chief  of  the  Shoganate 
provincial  cities,  was  in  charge  of  the  civil  as  well  as  the  militaiy 
affairs  of  the  district.  Under  him  were  the  Osaka  Town  Mtgistratet 
and  other  ofHcials.  4.  Shinjo,—h  fief  not  held  by  the  Shognnale 
family.  5.  The  defendants  here  would  be  residents  of  any  other  fief 
or  of  Shogunate  territory. 
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of  a  Shogunate  district  i  before  tbe  Finance  Mugistrate,  in 
both  of  which  cases  the  parties  are  to  be  sammoiied  to 
the  Chamber  of  Decisions  by  the  complaint  ^  of  the  presid- 
ing Temple  or  Finance  Magistrate  bearing  bis  own  first- 
seal  ^  and  the  Full  Chamber's  indorsing-seal,^  whereupon 
the  case  is  tried  and  judgment  rendered ;  nevertheless, 
hereafter,  the  rule  iu  money  luun  actions  shall  be  as 
follows  : 

In  actions  by  residents  of  one  of  the  Three  Districts 
of  Osaka  or  of  the  4  kuni  of  Settsu,  Kawachi,  Idzumi, 
or  Harima,  against  residents  of  one  of  the  28  htni  of  Awa, 
*  Awaji,  Sanuki,  lyo,  Tosa,  Bizen,  Bichu,  Bigo,  Mimasaka,  Aki, 
Suwo,  Nagato,  Idzumo,  Hoki,  Iwami,  Inaba,  Oki,  Chikuzen, 
Chikngo,  Buzen,  Bugo,  Hizeii,  Higo,  Hyiiga,  Osumi,  Satsuma, 
Iki,  or  Tsushima,  and  actions  by  residents  of  one  of  these 
28    kuni   against   residents    of    Osaka,    Settsu,    Kawachi, 


1.  Go-ryo-r.hi^ — laud  administered  by  daikwan  (deputies)  or 
jito  (esquires).  The  defendants  here  would  be  residents  of  any 
other  Shogiinate  district  (including  Osaka,  etc.),  or  of  a  private  fief. 
The  case  is  said  to  be  "  brought  before  "  a  Magintrate,  but  tbe  only 
meaning  of  this  is  that  the  case  is  entered  with  the  Magistrate  and  is 
really  adjudged  by  the  Chamber.  The  new  aiTangement  here  provid- 
ed for  means  that  the  local  Magistrates  were  to  take  preliminary 
cognizance,  and  then  despatch  the  case  to  the  Chamber,  as  before. 
2.  Meytuu.  Apparently  the  vieyasu  had  the  character  of  an  official 
writ,  as  well  as  a  complaint.  This  passage  would  indicate  that  it 
was  drawn  up  by  the  Complaints  Bureau  on  the  plaintiff^s  oral  rela* 
tion.  3.  Shohan.  See  ante,  p.  22.  4.  Ura  (back)-/ian  (seal).  It  is 
not  clear  whether  this  refers  to  the  inferior  seal  (mitome-in,  which  a 
man  might  have  in  addition  to  his  jitsu-m  or  official  seal),  whiob 
might  be  borne  on  the  back  {ura)  of  the  seal-block ;  or  to  the  fact  of 
the  seal  being  impressed  on  the  back  of  the  document.  The  former 
is  much  the  more  probable.  Thus  the  Full  Chamber's  sealing  of  the 
complaint  would  be  known  as  ura-ban  (here  rendered  '*  indorsing- 
seal ") ;  wLile  the  ordinary  summons  for  trial  in  a  Magistrate's 
Court  in  7  days  would  be  termed  ura  {hskck)-gaki  (writing) ;  here 
rendered  **  indorsement."  But  it  is  not  yet  certain  that  such  a  dis- 
tinction existed. 

Vol.  XX.  Shp.  Pt.  Ilk— Itin 
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No.  48]  Idzmni,  or  Harima,  shall  be  disposed  of  (the  old  usages  and 
precedents  being  observed)  by  the  Osaka  Town  Magistrate's 
Office ;  except  [actions  against  residents  of]  Idzumi,  which 
shall  be  disposed  of  by  the  Magistrate  of  Sakai.^ 

(2.)  Although  the  general  rnle  has  been  that  actions  by 
townspeople  of  Osaka,  Fushimi,2  Nara,3  Sakai,  or  [by 
residents]  of  any  private  fief  are  to  be  brought  before  the 
Temple  Magistrate,  and  actions  by  residents  of  a  Shogunate 
district  before  the  Finance  Magistrate,  the  parties  being 
summoned  in  both  cases  by  the  presiding  Magistrate's 
complaint  bearing  his  first-seal  and  the  Full  Chamber's 
indorsing-seal,  and  trial  and  judgment  thereupon  eueuing, 
nevertheless  hereafter  the  rule  in  mone^'  loan  actions  shall 
be  as  follows : 

Actions  (a)  by  those  in  the  jurisdiction  (4  kuni)  of 
Osaka  against  those  in  the  jurisdiction  (4  kuni)  of  Kyoto, 
and  (b)  vice  rersa:  Here  ia)  actions  by  those  in  the 
Osaka  jurisdiction  against  residents  in  Yamashiro,  Omi, 
and  Tamba  hini,^  shall  be  disposed  of  by  the  Kyoto 
Town  Magistrate's  Office,  but  actions  against  residents 
of  Fushimi  town  by  the  Fushimi  Town  Magistrate,  and  of 
Yamato  kuni  by  the  Nara  To^vn  Magistrate;  (b)  actions 
by  those  in  the  Kyoto  jurisdiction  against  those  in 
Osaka  jurisdiction  shall  be  disposed  of  at  Osaka,  judgment 
being  rendered  according  to  the  old  customs,  except 
those  against  residents  of  Idzumi  kunit  which  shall  be 
disposed  of  by  the  Sakai  Town  Magistrate. 

Note,  that  money  loan  actions  brought  by  a  number 
of  residents   of  Kyoto,    Fushimi,    Nara,    and   Sakai,    on 


1.  The  town  second  in  commercial  imx)ortance  to  Osaka;  it  was 
in  the  kuni  of  Idzumi.  2.  The  port  and  suburb  of  Kyoto,  in  Yama- 
shiro kuni.  3.  The  chief  town  of  Yamato  kuniy  formerly  an  Imperial 
capital.  The  above  four  to\>'ns,  with  Nagasaki,  Hakodate,  Kiigata, 
Urapa,  Shimoda,  and  Sumpu  were  of  chief  commercial  importance 
and  were  each  under  a  Shogunate  Magistrate.  4.  These,  with  Yamato, 
formed  the  Kyoto  jurisdiction. 
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:a  joint  complaint  [against  those  in  Osaka  jorisdietion} 
shall  be  disposed  of  by  the  Osaka  Town  Magistrate,  after 
the  analogy  of  the  above  actions. 

(8.)  Actions  against  residents  of  kuni  other  than 
ihose  mentioned,  including  money  loan  actions,  shall 
[continue  to]  be  disposed  of  by  the  Temple  Magistrate, 
if  brought  by  residents  of  Osaka  or  any  private  fief,  and 
by  the  Finance  Magistrate,  if  by  residents  of  a  Shognnate 
'district,  in  both  cases  the  [complaint  bearing  the]  first>seal 
of  the  presiding  Magistrate  being  sent  to  the  proper 
tribunal^  with  an  additional  document  by  way  of  explanation. 

Money  loan  actions  shall,  as  above  provided,  always 
be  determined  according  to  the  old  usages  and  precedents. 
Actions  other  than  these  shall  be  disposed  of  according 
to  the  recent  decree  in  the  year  of  the  Dog  (1778),  the 
cases  being  reported  to  the  Chamber  of  Decisions  and  care 
being  taken  to  observe  the  law  with  strictness.  Up  to  the 
present  time  in  an  action  begun  by  a  complaint  bearing  the 
indorsing- seal  of  the  Full  Chamber  of  Decisions,  the  de- 
fendant  has  not  been  sent  down  [to  Yedo]  if  a  prior  action 
is  pending  against  him;  but  hereafter,  even  in  such 
cases,  he  shall  be  sent  down  to  Yedo  to  appear 
on  the  day  appointed,  if  he  has  been  summoned  by  a  com- 
plaint with  the  indorsing-seal  of  the  Full  Chamber. 

The  above  provisions  you  are  required  to  communicate 
to  the  Osaka  Town  Magistrate's  Office." 


[No.  49]      Moneji  Loan  Actions  against  Players. 

A  Reply  of  the  Yedo  Town  Magistrate's  Office  to 
an  Inquiry  by  the  Osaka  Town  Magistrate. 
Dated  Bunsei,  VI  (Goat),  3,  12" (April  22,  1823). 


t  • 


1.  The  Chamber  of  Decisions. 
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Ko.  49;    1.     Letter  of  the  Totni  Magistrates  of  Yedo  to  thftse  ofOfaJfa^ 

**  "We  have  perused  your  letter.  You  say  that  generally, 
iu  a  money-loan  action  against  a  player,  the  loan  is  made 
upon  the  security  of  the  wages  to  be  received  from 
the  theatre  to  which  he  is  bound  ;  so  that  payment  is  in- 
variably enforced  in  Osaka  even  though  the  debtor  is  a 
dependent  in  the  household  of  another,  not  hii\'iiig  a 
separate  establishment  of  his  own.^  A  case  may  he  supposed 
wliere  the  player  has  died  and  the  creditor  sues  his  son,  who 
bus  succeed  ed  to  his  father's  professional-name  ^  in  the  call- 
ing of  an  action,  or  the  suit,  if  there  is  no  son  to  uudeiiake 
payment,  may  be  ngninst  a  disciple  who  has  succeeded  to- 
the  name  and  is  receiving  wages  from  the  theatre.  Yon 
made  some  investigntion  for  the  purpose  of  deciding 
what  disposition  to  make  of  such  case ;  but  being  unable 
to  discover  any  enactments  or  precedents  on  the  pointy 
you  have  made  inquiry  of  us  as  to  the  existence  of  any 
enactments  or  precedents  relating  to  the  disposition  of 
actions  against  players.  We  beg  to  reply  that  we  have 
expressed  our  opinitm  in  the  enclosed  document.^ 

dd  month,  12th  day. 

Tsutsui,  Lord  of  Igii. 

Sakakibara,  Minister  of  Imperial  Revenaes. 

To 

Naito,  Captain   of  the  Imperial    Body-Crnard, 
Takai,  Lord  of  Yamashiro. 


1.  A  reference  to  No.  2H.  2.  Art.  4.  will  show  that  actions  eonld 
not  usually  be  brou(;ht  against  a  dependent.  2.  This  is  the  fieimyo 
adopted  by  actors,  story-tellers,  dancing-girls,  mosicians,  and  a  few 
others,  corresponding  to  the  firm  or  house  name  of  merchants.  The 
right  of  using  it  is  a  kahu,  the  name  being  alienable  by  the  owner. 
Faithful  pupils  might  be  given  the  privilege  of  osing  it,  and  its 
transmission  after  death  was  usually  provided  for  by  a  testamentacj 
arrangement,  if  no  son  existed.    H.  See  H,  infra. 
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Mote.  Yon  also  inquire  about  the  disposition  of  cases 
where  the  line  of  succession  to  a  pri^essioual 
name  has  ended,  and  the  name  itself  has  been 
taken  np,  without  any  special  conneatioa 
with  the  Ust  holder,  by  imother  person,  who 
is  DOW  sued  by  the  creditors  of  the  predeces- 
sor. Our  enclosnre  contains  also  our  opinion 
on  this  point," 

2.  liei'oi-t  of  the  Ti-ial  Bureau  to  tlit  Town   Magistrates  in 

reijard  to  the  aboee  Inquiry. 

a.     Report^  made   by   tite  Hemiimn   of    Sakai  aud  Fukii/a 
ivardt  t«  t/ie  Trial  Bureau. 

"  We  respectfully  report  to  you  aa  follows  : 

(1)  Fuyment  of  a  deceased  player's  debts  by  a  son 
who  has  suc4;eeded  to  his  professional  uiimi! : 

(2)  Payment  of  a  deceased  player's  debts  by  a  dis- 
ciple, the  grantee  ^  of  the  latter's  profoi^sioDiLl  uitiae : 

(3)  Payment  of  a  deceased  player's  dubts  by  one  who 
bas  taken  up^  his  professional  unuie,  EifUr  it  has 
remained  awhile  without  a  possessor; 

You  hitve  made  inqniries  of  us  [as  to  the  usage]  on 
these  points,  and  we  reply  as  follows  : 

I.  The  Town  MagistrateB  of  Yc-do  reterred  the  matter  to  their 
Trial  BareauB ;  tlie  latt«r  oonBulted  two  headmen  as  to  the  local 
usage.  The  reports  of  the  headmen  and  of  the  tvo  Bnieaus  con- 
stitute tlie  Becoad  group  of  docDmeata.  From  this  malerial  ^raa 
made  up  the  Bepi;  itselt  uf  the  MagiatrateB,  vrbich  here  appears  aa 

3.  It  is  interesting  to  compare  the  Bepl;  nith  the  other  doenmenta, 
lor  the  writer  has  followed  no  one  enCirel;,  but  has  adopted  vhat 
seemed  to  him  the  beat  points  of  all.  The  result  is  of  special  interest 
as  indicating  lliat  the  Uagistrates  in  tact  guided  aud  took  active  part 
in  (be  work  of  their  offices, — a  point  of  no  small  importanue  in  the 
histor;  of  Japanese  adminiatratian,  where  tbe  chief  offioes  oonstantlj 
tended  to  become  merely  titular,  and  the  real  power  to  paH  into  tiia 
hands  of  subordinalei.    3.  Yuturi-uke-niH.    9.  Ttugu  (lollow,  ooma 
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Ko.  49]  ( 1)     One  Hanshiro,  a  player,  the  father   of  Hanshiro^ 

borrowed  the  sam  of  44  ryo  from  one  Iso,  a  dependent  in 
the  household  of  Dcmbei,  hoase-master,  of  New  Idzomi 
ward,  in  Kwansei,  XI  (Goat),  10  (November,  1799).  Of 
this  amoant  10  ryo  were  paid,  and  the  said  Iso,  after 
the  death  of  the  father  Hanshiro,  in  Kwansei,  XU 
(Ape),  8,  (April,  1800),  and  the  succession  to  his 
name  of  his  son  Kumesaburo  under  the  name  of  Hanshiro, 
demanded  payment  of  the  remaining  34  njo.  But  her 
demands  being  fruitless,  she  brought  an  action,  8  years  ago, 
in  the  j'car  of  the  Dragon,  8d  month,  29th  day  (May  11, 
1820)  against  the  present  Hanshiro,  the  son,  in  the  Court  of 
the  Minister  of  Imperial  Revenues,^  and  he  indorsed  the 
complaint,  on  the  7th  of  the  4th  month,  in  the  ensuing  year,  ^ 
May  8,  1821.  After  consultation  by  the  parties,  the 
plaintiff  received  18  ryo,  and  a  private  agreement  as  to  the 
remainder  was  reached  on  the  very  day  appointed  for  the 
joinder  of  suit,^  and  an  instrument  drawn  up  fixing  a 
period  for  the  paymant  of  the  amount. 

(2)  One  Gennosuke,  a  player,  borrowed  the  sum  of  70 
ryn  from  Kimbei,  renting  the  shop  of  Chuhachi,  of  South 
Maki  ward.  The  said  Gennosuke  fell  ill  and  died,  in 
Bunkwa,  IX  (Apt'),  12  (Januarj-,  1818),  and  his  disciple 
Gempei,  renting  the  shop  of  Gisaburo,  of  Iwashiro  ward, 
succeeded  to  the  name  Gennosuke.  The  said  lumbei  then 
brought  an  action  on  Bunsei,  I  (Tiger),  9,  29  (October  28, 
1818)  before  Nagate,  Lord  of  Bigo,  then  in  office,  for  the 
repayment  of  the  whole  amount  of  the  debt  of  Gennosuke 
the  master,  principal  and  interest  together  coming  to  148  rffo^ 
8  hu,  and  an  indorsement  of  the  complaint  was  made  on  the 
8th  of  the  10th  month,  in  the  same  year  (November  6,  1818). 


1.  Sakakibara,  one  uf  the  Magistrates  to  whom  the  Bureau  is  re- 
porting. 2.  Perhaps  an  error  for  **  same  '* ;  in  the  action  below  onlj  ^ 
days  elapsed  between  entering  the  action  and  indoi^ng.  In  this 
the  date  would  be  Mav  18,  1820.  3.  Kuji-aicase. 


PABT  m. — coscRUft :  legal  pimciDKNTS.         ISS 

A  trial  WAS  bad,  and  an  order  of  paynwot  issued.  But  at  this 
point  aa  a^eement  was  reached  by  the  parties  that,  as  Uta 
defeodatit  was  too  yocmg  and  too  low  in  his  profession  to  be 
able  to  undertake  the  payment  of  so  large  au  amonnt,  he 
Bhouid  renounce  the  name  and  never  again  ose  it ;  where- 
upon, as  there  was  no  reason  why  Eimbei  should  be 
allowed  to  prosecute  the  action  further,  he  oousented 
to  a  private  settlement,  and  on  the  24th  of  the  12th  month, 
in  the  same  year  (January  19, 1819)  a  certificate  of  dischai^e 
was  filed. 

(3).     As  to  the  payment  of  the  debts  of  a  deceased 
player  by  one  who,  has  token  up  his  profeBsional  name, 
after  it  has  remained  a  while  without  a  possessor,  there  has 
been  uo  cnse  of  the  sort.     There  have  been  cases,  to  be  sore, 
where  the  new  possessor,  who  is  not  a  disciple  but  merely 
some  other  player  [havii^  no  special  connection   with  the 
deceased,]  has  given  an  enduwment-fund  to  the  family- templs 
of  the  deceased  fur  his  benefit,  or  has  valontorily  presented 
a  small  sum  of  money  to  the  deceased's  parents  or  wife. 
But  there  has  been  no  case  in  which  the  new  possessor 
undertook  the  payment  of  the  deceased's  debts,  nor  in  which 
an  actiou  was  brought  against  him  to  compel  payment. 
We  report  as  above,  in  answer  to  your  inquiries. 
Bunsei.  VI  (Goat),  2,  1  (March  18,  1828). 
Gorobei, 

Headman  of  Sakai  ward ; 
Shozayemon, 

Headman  of  Fukiya  ward. 
To  the  Court."  i 

h.     Beport  of  the  Bureau. 

"  In  regard  to  the  inquiry  of  the  Osaka  Town  Magis- 
trates, [we  have  the  following  to  report :] 
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No.  49]  (1.)     Whilt  disposition  shall  be  made  of  au  action  by 

the  creditor  of  a  deceased  player  against  the  latter's  son, 
who  has  succeeded  to  the  father*s  professional  name,  the 
action  being  upon  a  claim  against  the  father  ? 

In  regard  to  this,  we  think  that,  althoagh  a  son 
onght  to  be  liable  [for  his  father's  debts  where  he  has 
succeeded  to  the  estate] ,  yet  it  must  be  noted  that  in 
this  case  the  creditor  did  not  place  special  reliance  on  the 
other's  right  to  the  professional-name,  but  on  his  skill 
and  the  wages  to  be  earned  thereby  ;  so  that  if  the  son 
were  less  accomplished  in  his  profession  or  were  in  poor 
circumstances  for  any  reason,  some  arrangement  should  be 
adopted  by  which  the  creditor  could  be  convinced  of  the 
true  basis  of  the  debt  and  be  made  to  agree  to  a  composi- 
tion. Yon  should  therefore,  perhaps,  first  iustrnct  the 
parties  to  settle  without  the  aid  of  the  Court,  taking  into 
consideration  the  circumstances  of  the  son. 

Buhric.  An  action  was  brought,  in  Bunsei,  III 
(Dragon),  8  (April,  1820),  in  the  Court*  of 
the  Minister  of  the  Imperial  Revenues,'  by 
one  Iso,  widow  of  Hanshichi,  dependent  in 
the  house  of  Dembei,  house -master  of  New 
Idzumi  ward,  who  had  lent  84  ryo  to  one 
Hanshiro,  a  player,  renting  the  shop  of  Gensake, 
Fukagawa  district,  Yauagawa  ward,  the  de&ndant 
being  Hanshiro,  formerly  known  as  Kumeteburo, 
son  of  the  said  Hanshiro  (now  deceased)  to  whom 
the  m(»ney  had  been  lent.  The  Court  indorsed 
the  action,  tried  it,  and  finally  had  the  defendant 
pay  18  ryo  in  cash^  and  make  out  a  new 
instrument  for  the  remainder,  to  be  paid  by  private 
settlement. 


1.  Gobaiuho.  2.  Sakakibara,  one  of  the  Town  Magistrates  is 
vhose  Court  the  writers  of  this  dooomeot  serve.  8.  To  (preMDt)-Jk(ii 
(money). 
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(2).  What  disposition  shall  be  made  of  an  action  by 
the  creditor  of  a  deceased  player  against  a  disciple  of  the 
player  who  has  taken  his  professioniil-name  and  is 
receiving  wages  from  the  theatre,  there  being  no  son  to 
iindertake  the  pa3rment  ? 

On  this  point,  we  think  that  when  an  action  is  brongbt 
egainst  a  mere  name-successor,  who  is  not  the  successor 
to  the  estate,  a  distinction  should  be  observed  between  the 
case  where  the  defendant  owes  a  special  prosperity  in  his 
profession  to  the  possession  of  that  name,  and  the  case 
where,  as  he  earns  comparatively  little,  on  account  of 
professional  mediocrity,  or  of  not  having  received  a  very 
popular  name,  he  is  not  in  circumstances  which  make  it 
reasonable  to  undertake  paymeut.  In  such  cases  the  Court 
should  persuade  the  parties  to  consider  the  facts  and  make 
an  amicable  arrangement.  Of  course  if  it  appears  that  the 
disciple's  adoption  of  the  master's  name  was  clearly  made 
without  auy  understanding  as  to  the  payment  of  the  latter 's 
debts,  the  plaintiff  should  recover  nothing. 

RnJ)fic,  One  Kimbei,  renting  the  shop  of  Ghuhachi,  in 
South  Maki  ward,  lent  a  sum  of  70  ryo  to 
Gennosnke,  a  player.  The  said  Gennosuke 
afterwards  fell  sick  and  died,  audoneGempei 
succeeded  to  his  estate  ^  and  took  hid 
name  Gennosuke ;  whereupon  the  said 
Kimbei  brought  suit  against  him  before 
Nagate,  Lord  of  Bigo,  then  in  this  office, 
in  Bunsei,  I  (Tiger),  9  (October,  1818). 
The  Court  indorsed  the  action ;  but 
while  the  action  was  pending,  « 
private  settlement  was  reached  by  the 
parties,  the  defendant  proposing  that,  as 
his  lack  of  professional  skill  did  not 
justify  him    in    taking    up    his    master*^ 

1.  Mtiteki. 
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No.  49]  name,  he  should  relinquish  it  and  never 

afterwards  take  the  name  of  Gennosnke. 
So  it  was  unnecessary  to  proceed  further  in 
the  litigation,  and  the  matter  was  privately 
settled  in  this  way. 

(3)  What  disposition  should  be  made  of  an  action  by 
the  creditor  of  a  deceased  player  brought  against  one  who 
has  taken  up  the  deceased's  professional  name  without  having 
had  any  special  connection  with  the  deceased,  the  nama 
having  been  for  some  time  without  a  possessor  ? 

On  this  point  we  think  that  although  it  is  reasonable^ 
that  one  who  merely  takes  up  the  professional  name  of  ft 
deceased  player,  without  having,  as  you  say,  had  any 
special  connection  with  the  deceased,  should  not  be  held 
Uable  for  the  latter's  debts  ;  yet  after  all  the  very  fact  of  his 
having  adopted  that  name  indicates  that  there  must  have 
been  a  connection  of  some  sort.  So  that  in  each  case^ 
we  think  the  parties  should  be  summoned  and  examined^ 
and,  if  the  case  seems  to  require  it,  they  should  be  persuad- 
ed to  make  au  amicable  arrangement. 

Such  is  our  opinion  in  regard  to  the  disposition  of 
actions  against  players.  There  are  no  established  rules  on 
the  subject,  nor  can  we  find  any  precedents  exactly  covering 
tliese  points.  We  report  to  you  as  above,  enclosing  copies 
of  the  certificate  of  discharge  referred  to  in  the  rubric. 

Year  of  the  Goat, 

2d  month. 

The  Trial  Bureau." 

f .     Snpftleinentary  Report  of  the  Trittl  llureau, 

**  The  above  report  was  sent  by  us  to  the  Trial  Borean 
of  the  other  Department^  in  the  above  month,  and  they 
returned  their  opinion  on  the  15th  of  the  same  month  in  the 
enclosed  reply,  which  we  now  lay  before  you,  our  Chief^ 
without  alteration,  as  follows  : 

1.  One  of  the  Bureaus  was  in  the  North  Magistrate's  Gout*  ttis 
other  in  the  South ;  but  it  does  not  here  appear  which  it 
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1st  Question,  In  regard  to  your  inquiry,  if  the 
Court  is  merely  to  persuade  the  parties  as  to  iSbe 
just  course  to  pursue,  yon  should  proceed  as  you 
suggest ;  but  if  a  formal  judgment  is  to  be  given, 
we  think  that  payment  should  be  enforced  according 
to  the  face  of  the  instrument,  unless  it  be  deter- 
mined to  order  payment  iu  proportion  to  the 
amount  of  wages  received. 

2nd  Question.  We  think  that  the  defendant  ought  not 
to  be  held  liable,  if  it  appear  that,  although  he  haff 
adopted  the  professional-name  of  his  master,  he 
has  not  changed  his  own  temple-registration  ^  and 
become  the  latter*s  adopted  son,  and  consequently 
neither  has  the  same  family-temple  ^  as  the 
deceased  nor  has  undertaken  to  support  the  latter's 
family, — ^in  short,  that  he  is  in  no  sense  a  succes- 
sor, properly  so  called,  but  only  the  successor  to  a 
professioual-name. 

8rd  Question.  As  you  say  iu  your  letter,  there  is 
no  reason  why  one  who  merely  takes  up  the.  pro- 
fessioual-name of  a  deceased  player,  without  having 
had  any  special  connection  with  the  deceased, 
should  be  held  liable  for  the  hitter's  debts  ;  so  that 
in  the  absence  of  special  circumstances,^  we  think 
you  ought  never  even  to  persuade  the  parties  [to 
a  private  settlement,  but  should  dismiss  the  com- 
plaint absolutely] ." 

8.     Reply  of  the  Town  MaffUtrates  of  Yedo, 

(1.)     What  disposition  shall  be   made  of  an   action 
by  the  creditor  of  a  deceased  player  against  the  latter's  son 


1.  This  was  the  record  of  family-membership.  2.  Bodai-sho., 
The  bodui-sho  of  a  given  family  was  that  BaddhiRt  temple  to  which 
the  family  brought  its  dead  for  burial.  8.  Such  ai  a  special  undef- 
taking  to  pay.  ''^ 
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No.  49]  who  has  succeeded  to  the  father*s  professional  uame  and 
follows  the  occupation  of  a  player,  the  action  being  upon 
a  claim  against  the  father  ? 

In  regard  to  this,  we  think  that,  although  a  son  ought 
to  he  liable  [for  his  father's  debts  where  he  has  succeeded 
to  the  estate],  yet  it  must  be  noted  that  in  this  case  the 
creditor  did  not  place  special  reliance  on  the  father's  right 
to  the  professioual-namo,  but  on  his  skill  and  the  wages 
to  be  earned  thereby ;  so  that  if  the  son  were  less 
accomplished  in  his  profession  or  were  in  poor  circumstances 
for  any  reason,  some  arrangement  should  be  adopted  by 
which  the  creditor  could  be  convinced  of  the  true  basis 
of  the  debt  aud  be  made  to  agree  to  a  composition. 
You  should  therefore,  perhaps,  first  instruct  the  parties  to 
settle  without  the  aid  of  the  Court,  taking  into  consideration 
the  circumstances  of  the  son  ;  and,  if  there  is  no  escape 
fi'om  an  action,  you  should,  after  rendering  judgment, 
endeavor  to  enforce  payment  of  the  amount  named  in  the 
face  of  the  instrument. 

{2. )  What  disposition  shall  be  made  of  an  action  by 
the  creilitor  of  a  deceased  player  against  a  disciple  of  the 
player,  who  has  taken  up  his  professional  name  and  is 
receiving  wages  from  the  thetitre,  there  being  no  son  to 
undertake  the  payment  ? 

On  this  point  we  reply  that  where  a  mere  name- 
successor,  who  is  not  the  successor  to  the  estate,  is  sued, 
he  ought  not  to  be  held  liable,  if  it  appears  that,  although 
he  has  adopted  his  master's  professional  name,  he  has 
nevertheless  not  changed  his  own  temple-registration  and 
become  the  latter's  adopted  son,  and  consequently  neither  has 
the  same  family-temple  as  the  deceased  nor  has  undertaken 
to  support  the  latter's  family — ^in  short,  that  he  b  in 
no  sense  a  successor,  properly  so  called,  but  only 
the  successor  to  a  professional-name.  Still,  if  i& 
appears  that  he  owes  a  special  prosperity  in  his  profession 
to  the  possession  of  that  name,  this  should  be  taken  isfaa 
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consideration,  and,  if  the  case  seems  to  require  it,  the 
parties  should  be  shown  the  importance  of  this  fiAct  and 
directed  to  consult  and  make  an  amicable  arrangement. 

(8.)  What  disposition  should  be  made  of  an  action 
by  the  creditor  of  a  deceased  player  brought  against  one  who 
has  taken  up  the  deceased's  professional  name  without 
having  had  any  special  connection  with  the  deceased,  ^  the 
name  having  been  for  some  time  without  a  possessor  ? 

On  tliis  point  we  think  that  although  it  is  reasonable 
that  one  who  merely  takes  up  the  professional  name  of  a 
deceased  player,  without  havmg,  as  you  say,  had  any  special 
connection  with  the  deceased,  should  not  be  held  liable 
for  the  latter 's  debts,  yet  after  all  the  very  fact  of  his 
having  adopted  that  name  indicates  that  there  must  have 
been  some  connection  of  some  sort.  So  that  in  each  case, 
we  think,  the  parties  should  be  summoned  and  examined, 
and  if  the  case  seems  to  require  it,  they  should  be  persuaded 
to  make  an  amicable  arrangement. 

We  have  no  precedents  covering  the  cases  you  state, 
but  we  send  you,  as  above,  our  opinion  on  those  cases  as 
to  the  proper  method  of  disposing  of  them.  ** 


[No.  50]  Petition  for  the  Indorsiug-Seal  of  the 
Chamher  in  a  Money  Loan  Action^  by  one 
who  has  removed  from  Sett.w,  Kaicachif 
Idziimif  or  Hmima  huni  to  any  other  hint, 
against  a  resident  of  one  of  those  huni. 

A    Memorandum    by    the  Town    Magistrate    of 
Yedo.2 
Dated  Bunsei,  1  (Tiger, )  8  (September,  1818). 


1.  For  example,  as  son  or  as  disciple.    2.  Probably  cited  from 

"  Shoji-dome:* 
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No.  SO]  "A   towDsman,   formerly   residing  in  Osaka,  Awaza- 

yashiro  ward,  there  lent  a  sum  of  money,  some  years 
ago,  to  Gojima  Uzen,  a  Councillor  of  the  First 
Bank.  ^  The  debt  beiug  in  arrear,  the  said  townsman,  who 
has  since  removed  to  tliis  City,  ^  broagbt  an  action  before 
me  to  recover  payment.  I  thereupon  made  inquiry  about 
the  plaintiff  to  the  Town  Magistrate  of  Osaka,  and  received 
in  reply  a  letter,  from  wliich  tlie  following  is  an  extract : 

*  Whenever  a  townsman  of  this  place  3  wishes  to 
remove  elsewhere,  he  must  first  petition  for  permission, 
and  a  regulation  forbids  him  to  remove  without  such  notice. 
The  regulatiou  also  provides  that  the  petition  sbaU  be 
granted,  if  the  petitioner  desires  to  move  to  one  of  the  four 
kuni  of  Settsu,  Kawachi,  Idzumi,  and  Harima,  provided  he 
is  indebted  to  no  one  for  a  money  loan  or  for  unpaid 
purchase-money ;  but  it  shall  not  be  grauted  if  his  desire 
is  to  remove  to  any  kuni  other  than  the  above  four,  even 
though  he  is  not  indebted  for  a  money  loan  or  for  unpaid 
purchase-money,  imless  he  has  no  claims  against  others 
[in  Osaka]  for  money  loans  or  unpaid  purchase-money.' 

Such  was  the  report  from  Osaka.  Now  as  the  plaintiff 
hero  is  still  domiciled  in  that  place,  [and  as  he  alleges 
a  claim  against  a  resident  there,]  we  ought  to  summon 
his  ward-officials  and  deliver  him  over  to  them,  and  this 
1  have  done. 

Reported  from  the  Office.* 

l^unsei,  I  (Tiger),  8  (September,  1818)." 


[No.  51]      l>ispositiou  of  Money-Loan  Actions  in 
ihala. 

1.     An  Instruction  ^»  the  Thrct  Maifhtratis^  hj  the  Council 
of  State, 


1.  Kftni-ur.ritu.  SoeNo.  45.  '2.  Ye  Jo.  3.  Osaka.  A.Go-^ 
(Govemmt-nt  lu^int-ss)•'^(2/a  (looir.) ;  it  is  uot  clear  what  office 
is    mcaut.        o.  That  is.  the  Templo.  Finance,    and    Yedo    Town 
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"  To  the  Three  Magistrates. 

The  disposition  of  money-loan  actions  In  Osaka  shaH 
henceforth  be  made  similarly  to  the  practice  in  such  cases 
in  this  place  ;^  that  is,  first,  an  order  for  payment  within 
80  days,  without  regard  to  the  amount  of  the  debt ;  then, 
if  payment  is  not  made  daring  that  term,  an  order  for 
instalment-payment,  based  on  the  amount  of  the  debt.  No 
distinction  shall  be  made  between  precedent  actions  and 
subsequent  actions  ;^  and  all  actions,  no  matter  how  nu- 
merous they  may  be,  shall  be  disposed  of  in  the  above 
manner.  We  haVe  instructed  [the  Osaka  Town  Magistrates] 
to  deliberate  with  you  over  the  details. 
Year  of  the  Boar, 

7th  month,  19th  day," 

2.  Beport  to  tlie  Council  of  State  by  the  Chamber  of 
Decisions,  as  to  a  Consultation  by  the  Osaka  Tottn 
Magistrates, 

a.     Letter  enclosing  tlie  RepoH, 

''As  we  have  been  instructed  that  the  disposition  of 
money-loan  actions  in  Osaka  is  henceforth  to  be  made 
similarly  to  the  practice  in  such  cases  in  this  place, — that  is, 
first,  an  order  for  payment  within  30  days,  without  regard 
to  the  amount  of  the  debt,  and  theu,  if  payment  is  not 
made  daring  that  term,  an  order  for  instalment  payments, 
based  on  the  amount  of  the  debt, — and  that  no  distinction 
is  to  be  made  between  precedent  and  subsequent  actions, 


Magistrates.  No  date  appears ;  but  the  same  subject  comes  up 
in  the  documents  contained  in  Part  |VI,  in  the  cases  relating  to 
Fledges  of  Land.  A  discussion  of  the  dates  of  the  present  documents 
will  be  deferred  to  that  place.  It  is  sufficient  to  say  that  No.  51  is  of 
either  1827  or  1839,  probably  the  latter  ;  and  that  Nos.  52  and  58  lie 
between  1806  (or  a  little  earlier)  and  1817. 

1.  Yedo.     2.  See  No.  28,  antCy  and  6,  infra. 
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No.  50;  all  actioDS,  no  matter  how  numerous  they  may  be,  being 
disposed  of  in  the  above  manner  ;  and  as  you  have  instr noted 
the  Osaka  Town  Magistrates  to  dch' berate  with  as  as  to 
details,  and  they  have  lately  consulted  us  on  the  subject, 
wc  now  transmit  to  you  our  answers,  contained  in  the 
enclosure,  and  request  your  sanction  for  them,'* 

b.     Preface  to  the  Hcffort. 

**  Inasmuch  as  the  complaints,  in  certain  actions  am 
money-loans,  bearing  our  iiidorsing-senls  ^  summoning  the 
parties  to  Yedo,  were  returned  to  us  from  Osaka  because  a 
precedent  action  was  already  pending  [against  the  same 
defendant]  in  Osaka,  we  have  in  the  interval  since  the 
last  year  of  the  Goat-^  brought  to  your  attention  [more 
than  once]  the  subject  of  a  reform  in  the  method  of 
disposing  of  money-loan  actions  [in  Osaka] ,  [and  yon 
have  in  consequence  issued  your  recent  instructions] ;  we 
have  therefore  determined  to  express  our  opinion  as  to 
the  method  of  disposing  of  the  class  of  actions  which  are 
to  be  treated  like  money-loan  actions.  [But  it  is  not  easy 
to  determine  absolutely  and  once  for  all  what  sorts  of  claims 
are  to  be  included  in  such  a  list,  and  what  sorts 
excluded.]     For  example,  a   pledge  is  to  be  treated  as  an 

[ordinary]  money  loan,  if  for  some  reason  it  cannot  stand 
as  a  pledge.  Now,  as  to  pledges,  there  was  formerly  only 
one  general  form  recognized  ;  but  in  Gembun,  II,  Serpent 
(1887,)  a  special  rule  was  made  for  the  Eight  provinees 
of  the  Kwanto  District  ^  and  for  Idzu  A*i<m,  the  details  of 
which  are  contained  in  the  1st  section  <   of  that  law ;  and 

[since  then]  there  have  arisen  many  different  forms  of 
pledge    of    land,    and    no  acticm  relating  to  land-pledge. 


1.  I.e.,  actions  in  which  the  Chamber  took  jurisdiction. 
2.  Seven  years  before.  3.  Lit.,  first  volume ;  but  it  might  have 
contained  only  a  few  pages.  4.  The  special  and  chief  domain  of  the 
Shogunatc,  centering  in  Yedo. 
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cropping,  1  or  bouse-plddge,  can  be  properly  determi&ed 
until  the  provisions  of  the  instrument  have  been  ciit<efalfy 
examiDed.  Thus,  though  sometimes  a  land-pledge  or  hoase' 
pledge  may  require  to  be  placed  on  the  footing  of  a  hy- 
pothec, which  is  (me  of  the  mone3'-loan  actious,  and  first 
a  dO-day  term  and  then  instalmeat-payments  ordered, 
yet  this  cannot  be  done  without  fii'st  examining  the 
circumstances  of  each  case.  For  these  reasons  we  should 
prefer  to  have  actions  in  Osaka  disposed  of  on  the  basis 
of  the  forms  of  transactions  in  use  there.  It  is  true  that 
the  general  rule  with  us  has  been  to  treat  actions  for  land- 
pltjdge,  cropping,  house-pledge,  and  hypothec,  brought 
before  us  from  any  kuni  other  than  Idzu  and  the  Eight 
Provinces  of  the  Kwanto,  according  to  a  uniform  rule,  nnd 
to  recommend  you  to  the  same  effect,  whenever  j-ou 
referred  to  us  the  inquiry  of  a  Magistrate  in  some  other 
kuni  in  regard  to  an  action  of  pledge,  etc.,  before  him.. 
Nevertheless,  as  regards  Osaka  actions,  it  would  certainly 
cause  much  confusion,  were  a  change  to  be  made  suddenly 
and  not  graduully  in  the  rules  applicable  to  this  subject. 
We  tliink,  therefore,  that  in  our  answer  to  the  Osaka 
Town  Magistrates,  we  had  better  deal  solely  with  the 
subject  of  inquiry  mentioned  in  the  letter  accompanying 
the  instruction, 2  t.  e.  the  kinds  of  claims  proper  to  be 
treated  on  the  footing  of  money  loans. 

We    hereby,   forward   you  our  report   in   a    separate 
enclosure. 

Year  of  the  Rat, 

10th  month,  16th  day." 

c.     Report  •*   of  the  CJuimber  of  Decuiom. 

**  The  Full  Chamber  ot  Decisions  has  received  instruc- 


1.  Kosaku ;  tenaucy  of  land.  See  Part  II,  p.  68.  2.  The  Council 
probably  enclosed  with  the  iDstraction  the  inqairies  from 
Osaka  in  c.  3.  It  is  in  form  a  reply  to  the  Osaka  Magistrates,. 
but  is  hero  laid  before  the  Goonoil  in  the  shape  of  a  report. 

V«l.  XX.  Sup.  Ft.  111.-13. 
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Ko.  61]  tions  [from  the  Council  of  State]  that  money-loan  aetions 
in  yoor  district  are  to  be  disposed  of  in  similar  maimer 
to  such  actions  here,  and  we  therefore  make  the  following 
regulations,  in  reply  to  the  inquiries  recently  addressed 
to  us  by  you. 

(1).  *  When  the  complaint  is  entered  in  a  money- 
loan  action,  shall  the  indorsement  be  to  the  effect  that,  if 
payment  can  be  made  at  once,  it  shall  be,  and  that,  if  the 
defendant  has  any  opposition  to  make,  a  joint-pleading  i 
shall  take  place  on  such-and-such  a  day,  and  shall  the 
complaint  thus  indorsed  be  delivered  to  the  plaintiff,  with 
instructions  to  serve  it  on  the  defendant  ?  If  so,  how 
many  days  shidl  be  allowed  before  the  day  of  appearance,3 
and  in  determining  this  should  any  distiuction  be  made 
according  as  the  defendant  is  a  villager  or  a  townsman  ?  * 

On  this  point,  we  reply  that  the  usual  practice  with 
us,  in  an  action  against  a  townsman  of  this  place,  is  to 
appoint  3  the  7th  day,  summon  both  parties  by  indorsement 
of  the  Magistrate's  Office  [when  the  action  is  entered]  io 
appear  at  the  Office,  examine  them  there,  and  send  them 
over  to  the  Chamber  of  Decisions,  where  final  judgment 
is  passed.  Id  actions  against  country  people  the  day  of 
appearance  is  determined  according  to  the  distance  [of  the 
defendant's  locality] ,  in  fixing  which  the  opinion  of  the 
plaintiff  is  considered,  and  the  parties,  [after  appearing] , 
are  then  summoned  to  the  Chamber  by  an  indorsement 
containing  the  first-seal  of  the  presiding  Magistrate  and 
the   indorsing-seal   of  the   Full   Chamber,   and    there  the 


1.  Tai-ki'tsu,  2.  Saihi-bi,  3.  Sashi,  The  saM-bit  or  day 
of  appearance,  is  apparently  the  day  fixed  for  the  preUminaiy 
hearing  of  the  case,  the  taking  of  evidence,  etc.,  all  this  being 
managed  by  the  officials  of  the  Magistrate's  Office.  Then  foUovB 
the  tai-keUu^  or  joint-pleading,  on  a  regular  Court-day,  when  the 
parties  appear  and  are  questioned  further,  if  necessary,  by  the 
Magistrates,  ^'lio  have  already  read  the  papers  of  the 
Judgment  was  usually  deferred  mitil  another  Coort-day. 
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joint-pleading  takes  place.  Of  coarse,  the  joint-pleading 
in  a  money-action  is  to  be  appointed  for  [the  regular 
days] , — the  4tb,  an  attendance-day,  and  the  21sty  a  formal- 
day,  1 — on  which  days  also  judgments  are  to  be  rendered  and 
instalment-payments  ordered.  But  there  is  no  fixed  rule 
for  determining  the  day  of  appearance,  and  we  think  that 
you  may  decide  according  to  the  custom,  if  any,  in  your 
district  in  regard  to  appearance -days  in  money  actions  and 
others. 

(2)  *  In  such  actions,  where  at  the  joint-pleading  the 
defendant  admits  that  he  is  in  fact  liable  for  the  loan,  may 
the  Court  proceed  to  order  payment  within  80  days,  and, 
then,  if  the  case  is  not  settled  at  the  end  of  the  term,  order 
immediate  payment  of  the  first  instalment  and  at  the  same  time 
fix  the  [amounts  and  times  of  the]  succeeding  instalments? 
If,  when  instalment-payments  are  ordered,  the  sums  are  paid 
monthly  without  comiug  into  Court,  shall  such  payments  be 
sanctioned,  unless  notice  is  given  [at  the  time]  ?' 

On  this  point,  we  reply  that  it  sometimes  occurs  here 
that  judgment  is  rendered  on  the  same  day  as  the  joint- 
pleading  ;  but  usually  an  order  is  made  that,  as  the  case 
cannot  be  decided  immediately,  the  documents  must  be 
examined  again,  [and  judgment  deferred] ;  this  examination 
takes  place  at  the  official  residence  of  the  Magistrate  before 
whom  the  action  was  began  ;  [first,  the  interest  is  inspected] ; 
if,  for  example,  the  terms  of  the  instrument  show  the 
interest  to  be  usurious,  it  is  reduced  to  15  per  cent 
per  year ;  then  the  total  amouut  of  interest  is  calcu- 
lated, up  to  and  including  the  month  preceding  that 
in  which  tlie  action  was  entered ;  then  all  sums  paid 
privately  before  action  was  brought  are  deducted  ;  and  an 
order  is  tlien  made  for  payment  within  80  days  of  the 
whole  sum  due,  principal  and  interest,  and  the  defendant  is 


1.  See  No.  13,  p.  23,  note  4,  ante. 
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Ko.  51;  ordered  to  sign  an  instrument  [undertaking  pa}7nent] ,  this 
being  delivered  to  the  plaintiff.  If  the  plaintiff  afterwards 
makes  complaint  that  payment  was  not  made  during  the 
term,  payment  of  the  first  instalment  is  enforced  by  the 
Chamber  of  Decisions,  and  the  above  instrument  is 
again  delivered  to  the  plaintiff  (to  be  kept  until 
the  whole  debt  is  discharged )  with  a  slip  appeuded  reciting : 
'  So  much  has  been  paid  ;  the  remainder  to  be  paid  within 
a  term  of  etc'  Upon  paynieut  of  the  debt  in  full  the 
instrument  is  delivered  up  to  the  Chamber  by  the  plaintiff, 
liecords  of  all  these  proceedings  are  kept  in  the  record- 
book  1  of  the  Chamber.  We  think  that  you  had  better 
proceed  in  a  manner  similar  to  the  above. 

The  usual  process  has  been,  in  actions  for  arrears 
(ff  money  loans  since  Yenkyo,  I,  Rnt  (1744),-  to 
summon  the  parties  for  the  4th  or  the  21st,  and  order 
payment  within  30  days,  and,  if  within  that  term  a 
l)(>rtion,  however  small,  is  paid,  to  order  instalment- 
payments  twice  a  month,  and,  if  arrears  still  continue,  to 
order  execution  in  bankruptcy.  If  nothing  at  all  is  paid 
in  the  first  80-day  term,  the  defendant  is  ordered  to  pay 
down  on  the  same  day-^  a  certain  amount  as  the  first 
instalment,  and  to  pay  the  remainder  in  instalments  twice 
a  month.  If  the  defondant  does  not  appear,  a  summons  * 
is  to  be  sent  to  appear  un  the  next  Court-day  for  money 
actions,  and  on  that  day  [immediate]  payment  is  to  he 
ordered,  so  that  no  further  order  may  be  made  for  the 
puynicnt  of  that  amount.  In  establishing  the  procedure 
in  this  matter,  so  as  to  suit  the  needs  of  a  particolar 
locality,  due  regard  must  be  paid  to  its  money  circulation.' 
Hut  in  all  cases  the  above  rules  should  be  referred  to  as 
a  >tnudard. 


1.  Moto-cho.  2.  See  No.  5,  tDitf.  H.  That  is,  the  30th  day,  on 
which  he  hns  appeai'eil  in  Conrt.  4.  Sinfhi-fiaki.  5.  See  No.  28.  1, 
itute.  The  money  circulation  would  l)e  injuriously  affected  br  too 
Kieat  laxity  towanls  the  debtor. 
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Note,  that  if  an  iuatalmeot  is  paid  Oat  of  Ooort,!  iL 
is  to  be  B&Dotioned  by  tbe  Court  npun  notice  from  Uiu 
plaiutiff,  and  a  note  is  to  be  niade  in  the  r«cord-lboak. 
We  eacloee  a  list  of  the  proper  periods  and  amonnts  tjr 
the  instalments." 

(8).  '  If,  after  nn  order  fur  instahnent-paymenta  bai 
been  made,  no  payment  is  made  during  the  80  days,^  but 
on  the  day  before  the  day  of  appearance  *  the  plaintiff 
receives  fi'om  him,  out  (^  Conrt,  the  amoant  dae  on  the 
morrow,  then  mnst  both  parties  give  notice  to  the  Court, 
or  may  this  payment  be  sanctioned  if  tiie  defendant  retnms 
the  summons  to  Court  and  alone  fpves  notice  of  the 
payment  ?  Furthermore,  what  change,  [if  any] ,  is  lo  be 
made  in  the  form  of  summons  ?  ' 

Od  this  point  we  reply  that  instalment-payments  are 
to  be  made,  as  above  mentioned,  twice  a  month,  after  order 
made ;  but  if  the  defendant  does  not  appear  [on  the  ilrst 
piiyment-day],  for  example,  on  the  4th,  a  summons  shall 
be  issued,  un  application  of  the  plaiutiff,  requiring  him  te 
"*  appear  on  the  21st,  at  5  o'clock  in  the  morning,  as  there 
are  some  questions  to  be  put  to  him.' 

liiihrii:  Note,  that  the  customary  hour  here  [for 
opening  Court]  is  7  o'clock  in  the  morning,  for 
nn  at  tendance- day,  s  and  6  o'clock  for  a  formal- 
day.^  You  doubtless  have  your  own  customs  on 
this  point. 

If  an  instalment-payment  is  made  out  of  Conrt,  both 
parties  must  notify  the  j^fagistrate's  Office  in  which  the 
action  was  entered,  on  the  day  before  tlie  day  set  for 
appearance,  and  the  defendant  must  return  the  summons 
to  Court.  The  practice  is,  when  a  money  acUon  of 
any  other  is  sent   to  the  Chamber    of    Decisions    for    a 

1.  Nai-biiH  (priTatel;).  8.  The  reference  protiably  U  to  tbe  list 
JD  No.  102.  post.  3.  Thoagb  it  is  Mid  that  the  instalmeutB.  were 
payable  twice  monthly,  the  first  inslalmeut  leems  not  to  have  bees 
Jue  fur  30  daya.     4.  The  SOth  day.     5.  Sea  No.  IS,  ante. 
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Ifo.  51]  particular  formal- day,  for  all  the  previous  proceedings  iu  the 
case  to  he  entered  in  a  hook  [kept  in  the  Chamher]  on  the 
day  hefore  the  formal-day.  So  that  the  plaintiff  alone,  in 
the  case  we  are  considering,  would  have  the  entry  made 
[in  this  hook]  of  the  amount  received  out  of  Court,  and  the 
payment  should  he  sanctioned  on  his  statement  that  he  has 
received  it. 

(4)  '  If  the  defendant,  after  failiug,  as  ahove  mentioned,, 
to  pay  [on  the  first  instalment-day] ,  appears,  in  ohedience 
to  the  summoDS,  oh  the  day  [therein  appointed]  for 
appearance,  hriugiug  with  him  the  prescrihed  sum,  may  the 
Court,  permitting  him  to  deliver  it  to  the  plaintiff,  let  him 
go  without  some  penalty  for  his  failure  to  pay  as  ordered  at 
the  end  of  80  days  ?  * 

On  this  point  we  reply  that  it  follows  from  what 
has  just  heen  said  in  regai'd  to  the  mode  of  enforcing 
payment  of  an  instalment  when  the  defendant  does  not 
appear  as  appointed,  that  no  penalty  can  he  inflicted  for  that 
failure.^ 

(5)  '  What  is  to  he  done  when  the  defendant  makes  no 
payment  of  any  kind  ?* 

On  this  point  we  reply  that,  if  the  defendant  hrings  ne 
instalment- pA\'ment,  hoth  parties  are  to  ho  sent  to  the 
oflicial  residence  of  the  Magistrate  with  whom  the  action 
was  entered,  and  after  investigation  an  order  shall  he  made 
to  pay  without  fail.  No  further  proceeding  shall  he  taken 
until  notice  is  given  of  a  failure  to  comply  with  this  order. 

(6)  '  Where  the  defendant  often  fJEiib  to  hring  in  the 
instalment  on  the  day  for  which  he  is  summoned,  may  the 
Court  confiscate  his  entire  property  and  deliver  it  to  the 
plaintiff?  If  so,  how  many  failures  to  pay  will  justify  ancb 
a  step  ?'  2 

I.  This  paragraph  is  very  ellipticallj  worded,  and  its  meaning  ia 
not  certain.  2.  The  previous  qoestion  refers  to  the  case  where  nothing 
at  all  has  beeo  paid ;  the  present,  to  the  case  where  something  has- 
been  paid,  but  from  time  to  time,  or  seTeral  timea  in  sneceaaion,  • 
default  occurs. 
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On  this  point  we  reply  that,  though  the  rule  is  to 
order  execution  in  bankruptcy  when  irregularities  occur  in 
the  payment  of  the  instalments,  yet  there  is  no  fixed  rule  as 
to  the  number  of  defaults  which  must  precede  such  a  step. 
The  usual  proceeding  is  to  order  commitment  to  the  charge 
of  a  friend  ^  or  confinement  in  hand-stocks,^  if  no  pnymeni 
at  all  is  made,  meanwhile  continuing  to  urge  pa3rment,  say 
for  2  or  8  months  ;  but  if  even  then  no  payment  is  made, 
execution  in  bankruptcy  is  ordered.  There  is  no  fixed  rule 
as  to  this  length  of  time,  for  it  must  depend  on  the 
circumstances  of  each  case.  But  the  practice  above- 
mentioned  will  serve  as  a  standard.  The  frequen 
recurrence  of  bankraptcy  would  be  avoided  if  m  every  case 
careful  and  repeated  examinations  were  held  and  payment 
of  instalments  sought  to  be  enforced  by  the  Magistrate 
in  charge  of  the  case. 

(7).  '  If  the  defendant  fails  to  bring  in  the  whole  amount 
of  an  instalment  on  the  day  appointed,  and  offers  only  one-half 
or  two-thirds,  may  he  be  permitted  to  deliver  it  to  the 
plaintiff,  a  penalty  of  some  sort  being  inflicted  in  case  the 
amount  is  extremely  small,  less  than  the  above  ?  Or  shall 
we  decline  to  order  him  to  deliver  it  over  unless  the  whole 
amouut  is  paid  7* 

On  this  point  we  reply  that  there  is  no  fixed  rule; 
but  our  own  customary  practice  may  be  followed.  That 
practice  is,  when  the  whole  amouut  of  an  instalment  is  not 
brought  into  Court,  to  let  him  deliver  over  whatever  he  has 
brought,  and  then  either  to  have  the  plaintiff  go  to  the 
defendant's  house  and  receive  the  remainder,  or  to  send  both 
parties  to  the  Magistrate's  Office  which  has  charge  of  the 
case  to  be   examined  again  ;3  in  most  cases  payment  can  be 


1.  Azukari.  2.  Te-Jo.  8.  These  frequent  examinations  of  tha 
parties  were  made  with  the  object  of  ascertaining  their  relative 
circumstances  and  of  bringing  moral  pressure  to  bear  upon  the 
debtor  to  induce  him  to  pay,  if  he  really  was  able,  or  to  obtaia 
the  money  from  friends,  if  possible. 
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Ko.  51]  obtained  in  this  way.  Ah  a  rale  no  penalty  is  inflioted  for 
a  partial  default ;  yet  if  there  is  calpability  ^  in  attending  to 
the  payment  of  the  instalments,  the  defendant,  if  a  farmer  or 
townsman,  is  sentenced  to  confinement  in  hand-stocks ;  a 
farther  examination  of  the  matter  is  afterwards  made,  and  if 
he  continues  to  be  in  fault,^  execution  in  bankruptcy  is  to 
be  ordered. 

Note,  that  there  is  a  regulation  that  if  a  defendiint  does 
not  (»bey  a  summons,  he  shall  be  sentenced,  if  a  priest, 
to  80  days*  house  confinement  ^  or  voluntary  retirement,  ' 
according  to  his  rank,  or  if  a  townsman  or  farmer,  to  80 
days*  hand-stocks  ccmfinement,  or  if  a  Government 
merchant,*  to  30  days*  confinement.  If  any  member 
of  the  priesthood  is  culpable  in  attending  to  the  payment 
of  instalments,  he  shall  invariably  be  reported  to  the  Temple 
Magistrate. 

(8.)  *  If,  after  iustalmcni-payments  have  been  ordered- 
the  defendant's  house-manager  brings  action  for  eviction,' 
may  sanction  be  given,  in  spite  of  the  pending  instalment* 
proceedings  ?* 

On  this  point  wo  reply  that  eviction  ®  may  be  ordered, 
even  though  the  instalment-payment,  have  not  been  complet- 
ed. If  the  defendant  petitions  for  consent  to  removal  or  to 
substitution  of  address/  consent  shall  bo  given,  the  entry 
made  in  the  record-book  of  the  Court,  and  a  slip  appended 
to  the  defendant's  instrument  of  undertaking.^ 

(9.)     *  If,    while  some    instalment-payments    are    yet 


1.  Fnrachi, — a  common  official  word  for  UDconscion able  eondoctoC 
a  litigating  party.  Here  the  idea  is  that  the  debtor  could  pay  more, 
if  he  made  greater  efforts.  2.  Oshikome,  S.  Yenryo,  In  thii  ease 
the  defendant,  as  in  othikomet  most  remain  in  his  house;  but  the 
tenn  "  voloutary  retirement"  was  reserved  for  those  of  higher  rank 
as  a  euphemism  appropriate  to  their  position.  4.  8ee  No.  S,  eelc 
6.  lye  (house) -a &«  (olear,  empty) ;  equivalent  to  tana-daU,  m  No. 
6,  ante.  6.  r«fiia-<i<Ue.  7.  Sama^fe-kakik'iye,  8.  See  Autm  (9. 
ante. 
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unpaid,  the  defendant  k  anrested  or  eonvmitled  io  f ridads  in 
fiome  locality  ^  [oh  come  criminad  iclharge,  iprelinkiaiiry  ^ 
trial],  may  the  inetalment  daee  be  veKiirded  as  iin  8l»p0n8^' 
during  that  period  ?  Of  ^^lirse,  if  nltima^ly  no  pmiishment 
'should  be  inflicted,  the  «ufurcement  of  payment  nrmrt  be 
resumed/ 

Ou  this  point  Uie  proceeding  should  be  las  yoa 
suggest. 

(10.)  'If,  before  payment  has  been  completed,  either 
of  the  parties  falls  ill  and  dies,  shall  the  iustahnent^dues 
be  regarded  as  having  lapsed  ^  and  an  order  be  made  for  new 
action  to  be  bronglit  as  soon  as  a  successor  is  determined 
upon ;  or  shall  the  enforcement  of  payment  merely  be 
suspended  until  the  successor  is  deteruuned  up(m  and  then 
be  resumed  ?' 

On  this  point  we  reply  tbat,  if  either  party  dies  before 
payment  is  completed,  payment  shall  be  delayed  until  a 
SQccessor  is  determined  upon,  and  a  substitution  of  names  < 
shall  be  made,  on  application  in  the  manner  above  stated, 
the  enforcement  of  instalments  payments  theu  being 
resumed. 

(11.)  'Where  one  of  the  parties  wishes  to  make  a 
journey,  and  asks  leave  to  appoint  a  representative^  to 
act  for  him,  may  this  be  allowed  9* 

On  this  point  we  reply  that  a  request  to  appoint  a 
representative  should  be  granted. 

(12.)  *  May  actions  pending  against  Government 
merchants  be  disposed  of  according  to  the  ordinary 
procedure  ?' 


1.  Tokonhozuke.  2.  Vwa  (surface) -uiki  (floaty.  8.  Nagare  (float 
away,  drift  off).  This  term  is  used  (see  Part  II)  to  signify  the  for- 
feiture of  mortgaged  property.  Here  it  indicates  a  Iqpse  of  the  old 
arrangement  and  a  necessity  for  making  a  new  one.  '*  Void  '*  W:Ould 
perhaps  also  convey  the  meaning.  4.  Natnaye-kakikaye,  $,'J>ai» 
tio-mono. 
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Mo.  51]  On  this  point  we  reply  that  with  us  the  debts,  not 

only  of  Government  merchants,  but  also  of  military  gentry 
are  treated  in  the  same  manner  as  those  of  farmers  or 
townsmen,  except  that  no  term- deed  ^  is  required  of 
military  gentry,  a  final-memorandum  ^  being  given  [by  the 
Court]  to  each  party.  But  as  in  your  jurisdiction  you 
never  have  before  you  claims  against  military  geutr}-,  it 
is  unnecessary  to  go  into  the  subject  further.  It  is  enough 
to  say  that  Goverument  merchants  are  in  these  matters 
on  the  same  footiug  as  farmers  and  townsmen. 

(18.)  'Actions  for  arrears  on  provisional  bills  of 
exchange  3  due  in  connection  with  Goverument  bills  of 
exchange  7*  ^ 

On  this  point  we  reply  that  there  is  no  fixed  rule  in. 
regard  to  sums  due  on  bills  of  exchange  ;  the  circumstances- 
of  each  case  should  decide. 

(14. )  *  Actions  for  arrears  of  loans  from  prayer- 
funds  or  endowment-fuuds  received  by  temples  from  the 
Government,  or  of  loans  by  royal  abbots?'^ 

On  this  point  we  reply  that  all  such  loans,  including 
even  those  from  funds  given  by  the  Government,  are  to 
be  treated  on  the  same  footiug  as  ordinary  money- loans, 
unless  by  reason  of  some  special  circumstances  the  matter 
is  laid  before  [the  Council  of  State]  by  the  royal  abbot 
or  priest,  as  the  case  may  be,  and  an  order  is  received 
[from  the  Council]  as  to  the  mode  of  disposition ;  the- 
order  being  transmitted  by  the  Temple  Magistrate  for 
execution  to  the  Court  concerned. 


1.  Nichigen-tegata ;  probably  the  same  as  the  "  instrument  of 
midertaking  *'  mentioned  in  Answers  (8)  and  (2).  2.  Othikiri- 
kakitsuke;  a  euphemism  for  the  benefit  of  the  military  gentry, 
the  purpose  of  the  document  being  the  same.  3.  Shita  (below)- 
kawate-gin,  Shita  sometimes  has  the  sense  of  **  supplementary," 
"  sabstitationary ;  **  tbe  term  seems  to  mean  here  a  preliminary  or 
provisional  bill.  4.  On-kawoie- kin-gin.  6.  Miyamonxeki,  See  No^ 
32,  ante. 
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(15.)     *  Actions  on  loans  secured  by  house  pledges?' 

(16.)  'Actions  un  loans  secured  by  land-pledges  and 
the  various  kinds  of  hypothec?  * 

On  the  claims  mentioned  in  the  two  preceding 
questions  we  have  received  no  instructions  [from  the 
Council,]   and  therefore  are  unable  to  answer.  ^ 

(17.)  'Actions  for  money  received  on  behalf  of  an- 
other .^  Shall  payment  be  enforced  merely  on  the  evidence  of 
an  entry  in  the  account-book,  ^  even  though  no  instrument 
[was  drawn  up  between  the  parties] ,  or  is  an  instrument 
indispensable  ?' 

On  this  point  we  reply  that  such  actions  are  to  be 
treated  on  the  footing  of  [ordinary]  money  loans,  if  the 
claim  is  of  a  sort  similar  to  that  for  money  paid  on  behalf  of 
another.^  [In  either  case]  pii}anent  may  be  enforced,  even 
though  no  instrument  exists,  if  the  claim  is  not  disputed. 
But  if  the  parties  contradict  each  other,  judgment  cannot  be 
rendered  merely  on  a  book-entry. 

(18.)    '  Actions  for  money  paid  on  behalf  of  another  ?' 

On  this  poiut  we  reply,  tbat  these  actions  are  to  be 
treated  on  the  footing  of  [ordinary]  money-loans. 

(19.)     *  Actions  for  arrears  of  yearly  instalments?'  ^ 


1.  This  refers  to  the  difficulties  luentioned  by  the  Chamber  in  the 
Preface  to  tlieir  Rt'port  (2,  ante),  and  their  reluctance  to  lay  down 
rules  for  pledges  and  hypothecs.  2.  Tori  {inkeykaye  (instead) -X;in. 
3.  CJiomen.  4.  See  the  next  question.  5.  Tate  (atand)-k€Uf€ 
(instead) -Arm.  In  ordinary  usage  torikaye  and  tatekaye  are  synony- 
moos,  and  signify  '*  substitute.'*  What  the  distinction  is  here 
cannot  be  made  out.  It  may  be  suggested  that  torikaye^kin  is 
**  money  accepted  instead  of  another,"  the  action  thus  being  against 
an  agent  for  money  reoeivedt  and  the  account-book  mentioned  being 
that  of  the  debtor ;  while  tatekaye-kin  is  "  money  paid  for  another," 
the  payor  thus  bringing  action  against  the  debtor.  This  rendering 
has  been  adopted  for  want  of  a  better.  6.  Nempu,  See  No.  88,  % 
Art.  22. 
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No.  51]  On   this    ))oint  we  reply   that    payment    of    yearly- 

instalmonts  is  to  be  enforced  in  tlie  same  manner  as 
[ordinary]  money- loans  according  to  the  terms  of  the 
instrument  fixing  the  instiihneuts.  But  payment  is  not  to 
be  ordered  of  amounts  not  yet  due.  The  instrument, 
indorsed  to  this  effoct,  is  to  be  given  to  the  pbiintiff ;  and 
whenever  he  brings  action  for  amounts  due  and  onpaid, 
payment  is  to  bo  ordered  without  regard  to  the  number  of 
them. 

(20.)     *  Actious  for  the  rent  of  chattels  leased  ?*i 
On  this  point  we  reply  tlmt  tbese  uctions  ore  probably 
to  be  treated  like  [ordinary]  money  loans. 

To  the  preceding  8  questions,  as  you  perceive,  we 
have  replied  generally  in  the  atiirmudve,  that  these  actions 
are  to  be  treated  ou  the  footing  of  [ordinary]  money-loans, 
because,  though  they  differ  more  or  less  [from  ordinary 
loans] ,  they  are  substantially  of  the  same  sort.  We 
have  tried  to  answer  your  «|uestions  as  specifically  as 
possible. 

(21.)     *  Actions  for  unpaid  purchase -money  ?  * 

(22.)     *  Actions  for  loans  secured  by  house-pledges?* 

(28.)     *  Actions  for  dowry-aioney?' 

(2-4.)     '  Actions  for  house-building  expenses  ?*3 

(25.)     *  Actions  for  wages  ol  daily  labor  T 

(26.^     *  Actions  for  loans  from  a  zato*^  patent-fond?* 

1 27.)     •  Actions  for  exchange-money  ?* 

(28.)     '  Actions  for  sundry -expense  money?* 

1 29.)     •  Actions  for  remittance-money  ?* 

(80.)     '  Actions  for  investment-money  ?' 

(81.)     •  Actions  for  earnest-mouev  ?' 


1.  Kaski'maUu  ckin-$em ;  probably  the  same  as  the  toVieet  eC 
Art.  )ll.  iu  No.  28,  2.  2.  />di7ru  (carpenter) .«a fat  <bailding)-ry»; 
doubtless  the  same  as  fushinkin  (buildiDg-loans),  in  No.  9S.  S,  Aii. 
19,  ante.  3.  For  this  and  the  other  terms,  see  jNUfiai  Not.  1,  6« 
28,  anu. 
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(82.)     *  Actions  for    money    lent    on.   deeds    of   sala 
of  various  articles  ?  '  ^ 

Claims  of  the  preceding  12  sorts  are  to  be  treated  on 
the  footing  of  [ordinary]  money-loans. 

(88.)  *  Actions  foV  money-deposited  as  secarity  ?  *  2 
On  this  point  we  reply  that  you  doubtless  refer  to  thosd, 
deposits  made  by  undertakers  t)f  enterprises,'*  with  the 
agreement  that  they  are  to  be  refunded  as  soon' 
as  the  enterprise  is  completed.  If  so,  they  are  not  to  be 
placed  on  the  footing  of  [ordinary]  money  loans  [as  an 
invariable  rule] ,  but  must  be  determined  according  to  the 
circumstances  of  each  case  ;  so  that  we  can  give  no  final 
opinion  without  a  knowledge  of  each  case. 

( 84. )    *  Actions  for  arrears  of  taxes  payable  by  croppers.* 
(85.)    *  Actions  for  servants' surety-money  ?' 
As  to  these  claims,  we  ha\'e  received  no  instructions 
[from  the  Council]  and  so  cannot  answer  you. 

The  last  15  of  this  list  you  have  been  accustomed  to 
treat  in  analogy  to  [ordinary]  money-loans,  aud  you  had 
better  continue  to  do  the  same.  We  shall  report  further 
to  you  on  any  other  matters  that  may  seem  desirable  ;  here 
we  have  confined  ourselves  tt>  the  questions  propounded 
by  you  and  cited  above.  You  may,  as  you  suggest,  make 
farther  inquiries  of  ils  on  any  topics  on  which  you  may 
desire  information.  But  it  must  be  remembered  that  we 
can  give  you  no  answer  in  regard  to  claims  which  are 
not  to  be  treated  in  analogy  to  [ordinary]  money-loans, 
inasmuch  as  on  these  subjects  we  have  as  yet  received 
no  instructions  [from  the  Council.] 

Year  of  the  Rat, 

10th  month.*' 


I.  Slwuhihi-urixoataJihi'Shomon ;  doubtless  cori'esponding  to  (18)^- 
in  No.  5,  rtNf<'.  2.  Shiki-kin ;  corresponding  to  mivwtO'Shoko-kint  in- 
No.  28,  2,  Art.  20,  ante,  3.  Ukeoi-nhi.  4.  Ge-mku ;  tenants  of 
Rgi-iciiltural  land.     See  Part  II,  Ch.  IV. 
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Ko.  58]    [No  52j      Disposition  of  Money- Loan  Actions  in 

Osaka  .^ 

*'  Meniorandnm. 

(1.)  The  qsuaI  practice  is  here,  in  actions  on  money- 
loans,  when  payment  is  not  made  after  an  order  for 
payment  in  a  term  of  months/-  or  for  hand- stock  coufinemeut, 
or  for  house-confinement,  etc,  to  order  the  defendjml 
to  deliver  up  all  his  property.  If  he  has  a  house  or 
residence-land  or  rieefield  or  upland  which  has  been  pat 
in  ple<lgt'  to  a  townsman,  it  ought  to  be  handed  over  to  the 
pledgee,  provided  the  instrument  was  lawfully  executed. 

(2.1  If  the  person  subject  to  bankruptcy  is  liable 
for  arrears  of  taxes  due  to  the  e^<|uire,  ^  an  examiuation 
is  made  of  the  village  account-books  and  a  report  made  by 
the  officers  of  the  esquire,  aud  if  the  Court  is  satisfied  as 
to  the  existence  and  amount  of  the  claim,  it  orders  the 
plaintiff  to  pay  the  arrears  and  then  take  possession  of 
the  entire  estate. 

(3.)  If  the  bankrupt  has  borrowed  of  the  feudal 
deputy  *  a  sum  of  muuey  from  the  latter\s  assistance-fond,  ^ 
on  the  security  of  the  borrower's  rieefield  or  upland  or 
of  his  house  or  residence  land,  aud  if  notice  of  this  is  given 
[to  the  Court]  by  the  deputy,  the  plaintiff*  is  ordered  to 
surreiider  the  properly  ]so  mortgaged]  to  the  deputy,  and 
then  himself  receives  the  remainder  of  the  entire  property. 
Such  is  the  custom  [with  reference  to  deputies  of  the 
Shogunate :]  but  there  is  no  precedent  in  regard  to  officials 
of  private  fiefs.  ^ 


1.  This  is  cited  from  "  Chiho-k"fai-i\-hit,"  but  neither  date  nor 
Eonrce  appears.  It  was  probably  liled  in  counection  vith  the  pre- 
ceding docunients.  As  to  its  date,  see  note  to  No.  51.  2.  Tsmki- 
kagiri  i'umikatii,—ihe  Osaka  phrase  corresponding  with  nickifem^ 
etn.  S.Jito.  ^.  Dailncan.  '».  TraU-hin  ;  the  euphemism  for 
salary.    <•.  Shinjo :  the  tiefs  oat  side    of  the  Tokogawa  fami^. 


PART  III. — contbact:  legal  prboedents.        207 

The  above  is  said  to  be  the  customary  process  here, 
as  stated  in  the  letter  to  Odagiri,  Lord  of  Tosa,  and 
Ishikawa,  Uuder-Minister  of  the  Interior,^  by  Miznno, 
Lord  of  Wakasa,  and  Saknma,  Lord  of  Bigo,  Town 
Magistrates  of  Osaka,  who  declare  that  it  is  the  practice 
laid  down  by  the  lord  Yutoku-In.**^ 


[No.  63]      Disposition  of  Money-Loan   Actions 
in  Osaka. ^ 

'*  A  Memoraudnm. 

a.  Days    for   Court-proceedings    [as    at    present:] 

Complaint-days  :  ^ 

2nd,  18th,  22nd. 
Trial- days :  ^ 

6th,  16th,  27th. 
The  above  days  shall  be  changed  as  follows  : 
Trial-  and  Complaiut-days  :  ^ 
2nd,  6th,  18th, 
18th,  21st,  27th, 

b.  Actions    for    money-loans    or    unpaid    purchase- 

money. 


1.  These  two  were  together  in  office  as  Town  Magistrates  of 
Yedo  from  1797  to  1806.  2.  The  posthumous  title  of  Yoshimune, 
the  8th  Shogun,  one  of  the  few  able  possessors  of  that  office  after 
lyeyasu ;  he  abdicated  in  1745.  The  famous  Oka,  Lord  of  Echizen, 
was  Town  Magistrate  of  Yedo  under  him.  3.  As  to  the  date 
of  this,  see  note  to  No.  51,  ante,  4.  Sosho-bu  5.  Kuji-hi,  Sosho 
and  kuji  have  ordinarily  no  marked  difference  of  meaning ;  but 
here  sosho-hi  seems  to  indicate  the  day  on  which  a  suit  may  be 
begun,  and  kuji-hi  the  day  on  which  it  is  tried.  6.  What  the 
•compound  phrase  means  is  not  clear,  unless  it  is  that  on  any  one  of 
the  six  days  a  suit  may  be  begun  or  a  trial  held.  This  is  the  more 
likely,  as  otherwise  the  30-day  rule  below  would  not  harmonize  with 
the  schedule. 
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No.  oH  (1.)      [The  Compliiiut]    shall  be  delivered  buck  [to  the> 

plaintifi]  with  an   indorsement   appointing   as  the  day   of 
appearance  the  SOth  day  at'tur  the  entry  of  action. 

(2. )     If  oil  the  appointed  day  [appearance  id  prevented] 
by  illness,  the  day  shall  be  postponed  for  80  days  mord- 
if  notice  of  the  illness  is  given :    such   a   notice    will  W 
accepted  twico,  bnt  even   if  it   is  given   for  the  third  time, 
a  joint-pleading  1  will   be   held   without    fail,   even    if   by 
means  of  a  representative. 

('.     Mode  of  payment  after  j(»iut   pleading  [and  judg- 
ment for  plaiintifT.] 

Amount  of  claim  :  Term  : 

Less  than  10  kintniHir 60  da  vs. 

From  10  to  50  ktnntunr 150  days. 

Over  50  kmiuiinp 360  davs. 

If  payment  is  not  madi-  within  tht*  term,  a  house- 
confinement  of  30  davs  is  ti)  be  t»rderod. 

Note,  that  in  eaeli  of  the  two  ('ourts,  if  the  debt  is 
not  paid  within  thv  60,  [150,  or  360]  days,  the 
debtor  is  to  be  sentenced  to  hiind-stocks  confine- 
ment or  to  commitnunt  to  his  village,-  when  be 
appears  ;  but  if  his  ai^ent  appears  for  him,  alleging 
his  illness  as  his  txeiist-,  an  order  shall  be  made. 
after  sending  to  examine  into  the  fact  of  the 
sickness,  for  huuse-confiaement.  ITie  same 
proceedings  are  to  be  followed  in  the  case  [of  a 
resident  of]  a  feudal  deputy'^  district. 
(2. 1  If  within  the  term  the  larger  part  of  the  debt  is> 
paid,  a  now  term  shall  be  appoint e.i.  equal  in  duration  to  the 

(3. '  If  during  the  hctusecouliuiment  above  mentioned 
payment  is  not  made,  execution  in  bankruptcy  is  to  be 
ordered. 


1.   Taikctsj,    2.   Mjm-jzuke.     Cojjparc    tokvro-dzukc,   3,  (9|». 
tupra. 
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Note,  that  in  such  a  case,  the  process  must  be  carried 
oat  in  the  presence  of  the  village  officers  and  agenta  of  both 
parties. 

(4.)  All  family-belongings  (with  the  exception  of 
articles  serving  the  personal  ase  of  the  wife  and  children), 
hoase,  residence-land,  ricefield,  and  upland  are  to  be 
subjected  to  execution. 

(5.)  Land  subject  to  a  hypothec  ^  is  to  be  handed 
over  to  the  creditor  holding  the  security. 

(6.)  If  the  bankrupt  is  a  dependent  in  the  household 
of  another,  the  clothes  and  other  movables  of  the  debtor 
alone  are  to  be  taken  on  execution.^ 

(7.)  If  house,  residence-land,  ricefield,  or  upland  has 
been  put  in  pledge,  it  is  to  be  sold,  and  the  proceeds 
delivered  to  the  creditors  entitled  to  share,  after  the 
amount  due  as  principal  and  interest  has  been  subtracted 
and  paidj  to  the  pledgee ;  or  else  the  land  [without 
being  sold,]  may  be  forfeited  ^  directly  to  the 
pledgee. 

(8.)  After  an  order  of  execution  in  bankruptcy  has 
been  made,  no  action  against  the  bankrupt  is  to  be 
taken  ;  unless  it  is  brought  after  he  has  again  acquired 
means. 

(9.)  No  action  for  a  money  loan  or  unpaid  purchase- 
money  is  to  be  taken  up  after  the  lapse  of  10  years  [since 
the  claim  was  in  arrears.] 

(10.)  Minimum  amount  of  claims  for  which  action 
may  be  brought  on  pledges,  credit  sales,  money  loans,  and 
cropping  : 

a.     In  actions  by  townsmen  against  villagers  : 
60  movime      or  more,  in  silver. 
1  ryo  or  more,  in  gold. 

6  kicammon,  in  copper  or  iron. 

1.  Kakiire-shonum,    2.  That  is,  nothing  else  on  the  premises 
than  these,  as  the  house  and  realty  were  another's.     8.  Nagasu, 

Vol.  zx.  8ap.  Ft.  tU.— 14. 
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No.  53]  b.     In  actions  where  both  parties  are  villagers : 

10  nwmme      or  more,  in  silver. 
1  hu  or  more,  in  gold. 

1  kwammorif  in  copper  or  iron.  ^ 

(11.)  No  action  for  the  hire  of  theatre-boxes,  or  for 
wine  or  food  there  supplied,  or  kindred  expenses,  will  be 
taken  up. 

(12.)  Actions  tor  unpaid  purchase-money  doe  more 
than  10  years  arc  not  to  be  taken  up,  whether  private- 
payments  ^  have  or  have  not  been  made  from  time  to  time 
since  the  year  of  the  sale,  and  in  spite  of  the  fact  that 
less  than  10  years  has  elapsed  since  the  [last]  payment 
on  account  was  made. 

(18.)     Nevertheless,  if  there  has  been  a  running  aceoont 

between   the   parties,    lasting   down   to   within    10    years 

[before  action  began,]    the  pa}nnent  of  all  purchase-money 

due    more    than   10  years  before   [and    included    in    the 

account]  shall  be  ordered. 

(14.)  If  in  a  money-loan  action  the  complaint  ia 
dismissed, 3  after  the  Court  has  indorsed^  it,  in  consequence 
of  some  impediment  on  cither  side,  ^  and  afterwards,  whea 
the  impediment  is  removed,  a  new  action  is  brought 
on  the  same  claim,  the  new  action  is  to  be  taken  up 
and  adjudged  even  though  the  instrument  of  debt  [shows 


1.  For  the  coinage  values,  see   Part    I.     Here    60 

and   1  ryo  are  equivalent ;  but  5  kwawunon  ia  man  than  a  tyoi. 

10  momme  is  one-sixth,  and  1  hu  one-fourth  of  a  ryo,  1  !■«■■«■ 

being  also  one-fourth.  It  is  easy  to  see  why  lesser  soma  were  allowed 

in  suits  between  Wllagers,  such  small  amounts  being  of  much  gXMitar 

consequence    in    village      life     than    among    the     toinupeopla. 

Probably  certain  classes  of  triinsactions  were  customarily  reekoned 

|n  certain  coinages,  and  thus  theie  might  be  no  difficnlty  in  "»*^""C 

different  rules  for  the  different  coinages.      2.  Uchi-wataski,  L  e.*  out 

fo  Court,  without  suit.    8.  Hiki-ageru  (withdrawn  op).   4.  Cnsfafts, 

5.  Such,  perhaps,  as  temporary  confinement,  BDCcesskm  bj  an  iMir. 

etc. 


■  *  _- 
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the  claim  to  be]  more  than  10  years  old;  provided  the 
first  action  was  institnted  within  10  years  after  the  claim 
fell  doe. 

(15.)  No  interest  is  to  be  allowed  in  judgments  for 
unpaid  purchase-money,  even  though  both  parties  state 
that  they  verbally  agreed  upon  the  payment  of  interest 
or  that  such  a  stipulation  is  recorded  in  their  respective 
account  books.  ^ 

(16.)  Where  in  a  house-pledge  there  is,  besides 
the  principal  instrument,  an  instrument  guaranteeing 
interest,^  the  claim  is  to  be  treated  on  the  footing 
of  an  [ordinary]  money-loan,  and,  in  case  of  non*payment, 
execution  in  bankruptcy  is  to  be  ordered,  in  spite  of  the 
fact  that  the  transaction  is  a  house-pledge.^ 

(17.)  In  an  action  [for  the  transfer  of  property,] 
where  earnest-money  has  been  paid,  and  the  seller  delays 
the  alteration  of  the  land-register  or  the  delivery  of  the 
goods,  a  summons  shall  be  sent  for  his  appearance  on  the 
second  Court-day  ^  thereafter  ;  requests  for  postponement  on 
account  of  illness  may  be  granted  twice  only.  After  a  joint- 
pleading,^  an  order  will  be  made  for  delivery  Of  the  goods 
or  for  alteration  of  the  register,  as  soon  as  possible. 

Note,  that  in  altering  the  register  the  name  [of  the  new 
owner]  is  to  substituted.^ 

(18)  In  au  action  by  a  divorced  wife  for  the  recovery 
of  a  sum  of  money,  not  a  part  of  her  dowry,  but  still 
belonging  to  her  before  her  marriage  and  since  then  spent 
by  mutual  agreement  of  husband  and  wife,  payment  may  be 
ordered  if  there  are  any  proofs  [of  the  claim]  J 


1.  Tsakekomicho.  2.  Rigin-ukeai-thoinon,  8.  This  provision,  to 
be  underBtood,  must  be  considered ^iii  connection  with  an  important 
controversy  about  the  nature  of  a  pledge,  the  dooaments  of  which 
will  appear  in  Part  YI,  in  the  section  on  **  Pledge.'*  4.  Go-ythbi, 
5.  Tai-ketsu.  6.  Kiri-kayeru,  7.  Probably  the  action  would  h%  for 
the  wife's  share  of  the  money  or  whatever  it  bought. 
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beg    to    ask   yon    to    let    me  know  your   opinion  in   an 
appended  note. 

9th  mouth,  7th  day  (October  16,  1798). 

Myura,  Lord  of  Ise. 
To      Odagiri,  Lord  of  Tosa. 

Murakami,  Lord  of  Higo." 

2.     Enclosure, 

"  (1.)  Suppose  that  a  debtor  gives  to  his  creditor  aa 
instrument  reciting  that  as  he  has  sold  off  all  his  property 
[to  meet  other  pecuniary  demands]  he  is  unable  to  pay  at 
the  time,  and  promising  to  pay  in  full  whenever  his 
circumstances  improve  and  he  again  acquires  means. 
Afterwards  the  debtor  dies,  and  his  son,  who  succeeds  him, 
acquires  means  to  such  an  extent  as  to  have  a  moderate 
income  and  be  able  to  employ  servants.  The  creditor 
learns  this  and  brings  suit  against  the  son  for  the  father*8 
debt.  Now  should  we  rule  that  the  instrument  by  which 
the  father  engaged  to  pay  whenever  he  acquired  means 
again  has  effect  only  for  the  lifetime  of  the  father  i  and, 
going  by  the  exact  terms  of  the  instrument,  hold  the  son 
not  liable, — without  regard  to  amount  of  his  property  ?  Or 
is  the  son  not  to  be  exonerated  ? 

Appended  Note,^ 

'  You  put  the  case  of  one  who  has  been  obliged  by 
his  pecuniar}*  needs  to  sell  off  aU  his  property, 
and  delivers  to  a  creditor  an  instrument  engagiiig 
to  pay  when  he  acquires  means  ;  the  debtor  dies, 
his  son,  the  successor,  acquires  means  enough 
to  enable  him  to  employ  servants,  etc.,  the 
creditor  finds  this  out  and  sues  for  the  lather's 


1.  Ichi  (one)-dai  (generation)-lbaj^iri  (only).    2.  These  an 
bably  by  Odagiri,  the  Masistrate  holding  over. 
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debt.    Oar  opinion  is  that  tlie  son  onght  to  be 

bald  liable,   if  the  terms  of  the  inatrament  are 

clear  [in    gnaranteeing    paTment    in    the    above 

circomstauces,   and  not  merely  expressing  a  hope 

of  repayment] ;  for  there  is  no  reason  why  a  son 

should  not  be  liable  for  all  transactions  occurring 

in    hia    father's    generation.     Bnt  whether    the 

instrument    is    or  is    not    dear    aa  to  whether 

payment  was  pusitirely  to  be  made  in  the  olreom- 

Btauces   mentioned  cannot  be  determined  except 

after  inspection  of  it.     So  that  we  easnot  giva 

a  final  answer  to  yonr  qnestiou.' 

(2)    Where  a  money -receipt  1  is   produced  as  a  proof 

[of  a  loan] ,  should  it  be  bo  regarded,^   although  it  contains 

no  year-date,  but  only  the  year's  calendar-name,^  montb, 

and   pnrtiea'   seala  aud  signaturcB,  if  the  time  thus  indicated 

corresponds  with  the  time   of  the   transaction   as  stated  by 

both   parties?     Should    it   be   rejected,    if  it  contains  not 

even  the  year's  calendar-uame,    but  only  the   month  ?     In 

this  jurisdiction   there  are  a    number    of   creditors    who 

have   lost    their    principal-instruments*   in    the    last    fire, 

and   are   obliged  to  bring    suit  with    only    their    receipt 

as  proof  of  the  debt.'    I  should  be  glad  to  learn  about  the 

practice  in  your  Court. 

Ap/iended  Note. 

'  You  put  the  esse  of  the  principal- instrument  being 
lost.  Ireplythatamemorandumof receipt,'  noteon- 


1.  Kingin-ukelori'ttm.  3.  roH-meekiiptni  {take  to  onegdl, 
adopt).  3.  Yetc.  For  an  ezpluiation  ot  the  ealendu  sjatam,  gee 
Part  I.  The  ytto  oame,  aa  ordiaoril;  abbreviated,  woold  St  one  few 
in  every  tivelve,  and  henoe  woe  b;  no  meana  a  Mrtaiu  iodioatioa  ot 
the  date.  i.  Homhonion.  5.  Apparently  a  preliminary  reoeipt  vas 
gifon  by  the  debtor  before  the  principal  inatrament  was  drawn 
up.    6.  Uketori-iakiUvke. 
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Ko.  55]  taining  the  year-date,  but  only  the  year's  calendar* 

name  and  the  month  (or  even  the  month  only),  can 
not  be  accepted  as  a  proof;  and  no  action  brought 
on  such  a  memorandum  ought  to  be  taken  up; 
unless    the    defendant     on   examination     admits 
positively  that  he  incuired  the  debt,  and  his  admis- 
sion agrees  with  the  plaintiff's  allegations. ' 
Such    are    the    inquiries   which    I   desire    to    make. 
Though  doubtless  I  am  putting  you  to  great  trouble,  will 
you  kiudly  let  me  have  your  opinions  on  these  points  in 
an  appended  note  ?  " 

8.     Letter  froMi  ojie  Toirn  Mafjistrate  U)  Ute  otiier, 

*'  In  the  letter  of  Myura,  Lord  of  Ise,  he  puts  the 
case  of  a  debtor  selling  off  his  property  through  pecuniary 
necessities,  giving  an  instrument  engaging  payment  when- 
ever he  acquired  means,  the  debtor's  son  sncceediug  him 
and  acquiring  means  enough  to  employ  servants,  etc.,  the 
creditor  learning  of  this  and  suing  him.  Should  the  son 
be  held  liable,  if  the  terms  of  the  instrument  are  clear  ?  Or 
should  he  be  held  not  liable,  on  the  ground  .that  the  instrument 
was  effective  only  for  the  bankrupt's  own  life,  and  thai 
therefore  after  his  death,  no  action  can  be  brought  against 
the  son,  although  it  appears  that  he  has  acquired  means  ? 
I  should  like  to  obtain  some  precedent. 

Appended  XoU, 

*  My  answer  is  that  after  due  search  I  can  find  no 
precedent  on  the  point  you  inquire  about.  Bat 
my  opinion  is  that  where  an  instrument  is  given 
engaging  payment  upon  again  acquiring  meanSy 
even  the  son  must  be  held  liable.  On  the  othflr 
points  I  quite  agree  with  the  decision  of  your  own 
Private  Session. 

1st  month. 

Negishi,  Lord  of  Bisen/  ** 
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4.  **  The  above  decision  was  reached  at  a  Private 
Session,^  Ewausei,  XI  (Goat),  1,  21  (February  25,  1799), 
the  Town  Magistrate  to  send  the  appended  replies  [to 
Myura,  Lord  of  Ise]  .'* 


[No.  66]      Loans  from  a  Prayer-  Fund} 

An  Action  by  the  Kyogen  Temple  of  Komagome, 
Yedo,  against  Hattori  Shingoro,    before  the  Lord 
of  Bigo,  Finance  Magistrate. 
Dated  Anyei,  IX  (Rut),  4,  21  (May  24,  1780.)' 

1.     Jiulgnuntof  the  CoxiH, 

**  The  action  brought  by  the  Kyogen  Temple,  of  Eoma- 
gome,  [Yedo] ,  against  Hattori  Shingoro,   for  the  sum   of 
90  ryOf    1   6u,   advanced^  to   the  latter,  has    been  tried, 
and  judgment  is  rendered^  as  follows  : 

The  action  is  brought  too  late.  Although  there  are  said 
to  have  been  several  documents  [showing  the  existence  of 
tbe  claim] ,  they  have  never  been  renewed  since  the  death 
of  Shingoro*s  grandfather,  and  tbe  assertion  of  the  claim  has 
been  delayed  until  now  ;  and  as  the  burning  of  the  seals  of 
Shingoro's  family  since  his  grandfather's,  as  well  as  of  a 
number  of  documents  connected  with  the  case,  has  thrown 
the  matter  iuto  confusion,^  and  the  existence  of  the 
claim  is  disputed,  no  order  of  payment  can  be  made. 
It  is  ordered  that  a  document  [of  submission]  be  handed 
up. 


1.  Uchiza ;  of  the  Town  Magistrate's  Court.  2.  Shido-kin* 
Bee  No.  1,  2.  3.  Cited  from  **  Saikyo-dome."  4.  Yo-daU.  5.  Mathi* 
wattuu.  6.  I.  e.,  has  made  it  impossible  to  determine  whether 
ibe  claim  exists. 
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No.  66j    2.     Document  of  Submission,^ 

**  Docament  handed  up. 
Daring  and  since  Horeki,  XI.  Serpent,  (1761)  > 
Nakagawa  Yoycmon,  retainer  of  Sugiura  Ichizayemon, 
advanced  at  different  times  to  [the  family  of]  Hattori 
Shingoro  sums  amounting  to  90  njo,  1  bu.  The  said 
Yoyemon  died  some  years  ago,  and  it  is  alleged  that 
Myokyo,  formerly  known  as  Seki,^  the  widow  of  Yoyemon » 
in  the  last  Ape  year  (1776)  granted  ^  by  beqaest^ 
the  above  claim  to  the  Kyogen  Temple,  the  endowment 
being  afterwards  confirmed  by  a  deed  of  grant,*  through  her 
relatives.  On  trial  [of  an  action  brought  for  its  recovery], 
both  parties  and  their  relatives  were  summoned,  and  it  was 
decided  that  if  the  advance  had  been  made  during  or  since 
Horeki  or  the  lifetime  of  Shozaburo,  grandfather  of  Shingoro, 
and  instruments  had  been  executed  at  that  time,  they 
ought  to  have  been  renewed  ;  ^  but  that,  [as  this  had  not 
been  done]  and  no  assertion  of  the  claim  had  been  made 
for  so  many  years,  it  was  now  too  late  to  sue,  since  the 
alleged  endowment  by  Myokyo  could  not  be  proved  by 
mere  verbal  statements  and  without  an  instrument  of 
bequest,  and  since  Shingoro  pleaded  that  he  had  no  recoilec- 


1.  This  doonment,  Tariously  known  as  atfe-tkomnn  (doenmimt 
handed-up),  uhe-nliomon  (docament  of  acknowleilgmeDt  or  sabmis- 
sion),  etc.,  and  here  entitle^l  ** totthi-age  motu  istatsu  no  koto"  was 
an  acknowledgment  of  the  judgment,  indicating  the  parties* 
enbmission,  and  seems  to  have  served  as  a  proof  for  fataie 
times  estopping  the  parties  from  any  K'^insaying  of  tlie  result  of 
the  litigation.  It  usually  contains  a  i-ecital  of  the  histoiy  oC 
the  litigation,  and  does  not  seem  to  Iiave  been  given  in 
ordinary  actions  of  no  special  length  or  importance.  In  the  later 
Parts  of  this  work  will  be  found  numerous  eiampIsM.  3.  On 
the  death  of  a  husband  the  widow  often  retired  to  a  eon- 
vent  and  changed  her  name.  3.  Kifu  ;  U8ed  of  grants  to  temples  1^ 
way  of  endowment.  4.  Tui-gon,  5.  Yuxuri-Jo.  6.  By  the  ion  or 
grandson  of  the  original  borrower. 
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lion  of  such  a  debt  and  the  burning  of  thesenls  of  several 
generations  [of  Shingoro's  family] ,  as  well  as  of  a  number 
of  documents  connected  with  the  case,  had  thrown  the 
matter  into  confusion.  No  order  for  payment,  therefore , 
could  be  made.  We  respectfully  acknowledge  the  decision 
and  herewith  hand  up  this  document  of  submission.  ^ 
Chikwaku,  Of  the  Eyogen  Temple, 

Plaintif, 
Mori  Yasota,  retaiuer  of  Hattori  Shingoro, 

Defendant. 
To  the  Chamber  of  Decisions.  '* 


[No,  67.]      Apportionment  of  Money  Advanced.^ 

An  Action  by  Ibei,  of  Eodzukabara  Town,  Sesju, 
Bushu,^  against  Kinzayemon,  renting  the  shop  of 
Ubei,  in  Uragashi,   Shinagawa  Town,    before  the 
Lord  of  Shimotsuke,  Finance  Magistrate. 
Dated  Kwansei,  XI  (Goat),  6,11  (July  13,  1799). 

1.     ConsidtationA 

'*  From  Suganuma,  Lord  of  Shimotsuke. 
Toshichl,  servant  aud  representative  of  Ibei  (de- 
tained by  illness),  farmer,  of  Eodzukabara  to wn^ 
Senju,  Toyoshima  kori,  Bushu,  deputy *s-district 

of  Ouuki  Jiyemon,  Vlaintif. 

Kinzayemon^  renter  of  the  shop  of  Ubei,  Uragawat 

Shinagawa  town  ;  aud, 
Jirozayemmiy  house-master,  Block  No.  2,  Oyanagii. 

ward,  Kanda  district,   [Yedo] Defendants, 

The  parties  in  the  above  action  were  summoned  for  the 
7th  day  by  indorsement,  and  trial  was  had.  The  plaintifTfr 
statement  was  as  follows  : — 


1.  Uke-tho.    2.  ShiokHti-kin.    8.  Mnsashi  huni,      4.  The  oa8» 
is  laid  before  tbe  Chnmber  iu  this  form  by  the  trial  jodgew 
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Ho.  57]  The    plaintiff   Ibei   had    for    years     freqaented^     the 

residence  of  Soma,  Lord  of  luaba,  and  had  made  advances^ 
to  him  at  various  times.  It  came  abont  that  the  officials 
of  the  Lord  of  Inaba  instructed  the  defendant  Einzayemon, 
in  associations  with  the  plaintiff  Ibei,  to  make  advances  for 
the  honsehold  expenses  of  the  Lord  of  Inaba  for  4  years, 
i.e.  from  the  9th  month  of  the  Horse  to  the  ensuing  Cock 
year.  Kinzayemon  and  the  plaintiff  had  a  number  of  consult- 
ations on  the  subject,  and,  after  deciding  to  undertake  the 
matter,  they  received  from  the  officials  of  the  Lord  of 
Inaba  an  instrument  containing  the  agreement  as  finally 
settled,^  and  addressed  to  the  said  Kinzaemon  and  Ibei. 
Among  other  provisions,  it  was  agreed  that  the  lenders 
were  to  receive,  in  consideration  of  tlieir  undertaking  [to 
advance  money]  for  the  kitchen  department,^  85,000 
l)ales^  of  rice  out  of  the  tax  rice,  to  be  taken  from  the 
Lord  of  Inaba  in  the  Horse  year  in  the  coarse  of 
transportation  to  Yedo,  after  inspection  of  the  number 
of  koku  at  two  places  in  the  iief  of  the  Lord  of  Inaba,  io 
Oshu,7  and  at  the  port  of  Choshn,  in  Joshu;®  io 
sell  at  that  place  the  rice  thus  received,  or,  if  they  preferred, 
to  transport  it  on  a  faA-o^- vessel^  to  Yedo  ;  to  defray, 
from  the  proceeds  of  the  sale,  the  expenses  of  the  shipping 
officials   of  the  Lord   of  Inaba   during  their   stay  in  the 


\.De-iri\  **  coming  and  going;*'  the  same  word  that  ii  ued 
to  signify  **dispQte,"  **  lawsuit."  2.  ShiohuH,  3.  KuwUmi, 
4.  Gi  (debate)-rft  (8ettIe)-«AojNOft.  5.  Makanai-kata  ;  this  tenn  wat 
probably  employed  conTentioually,  that  the  transactioii  miglit 
not  appear  to  be  for  the  lord's  personal  use;  it  would  not  hate  been 
■consistent  with  his  dignity  to  have  his  personal  needs  the  ralqeet  of 
a  transaction  with  a  merchant.  6.  Hyo ;  about  8,  sometimei  4,  bales 
made  a  hoku ;  tbe  valoe  of  100  Ayo  might  then  have  been  40  or  50 
ryo.  7.  Then  including  the  Incut  of  Iwaki,  Iwtshiro,  BikoMB. 
Bikuchu,  and  Mutsu.  8.  Hitachi  kuni;  a  Urge  fishing-town  at  the 
mouth  of  the  Tone,  on  an  extremity  ol  land,  whieh  moil  be  paMeA 
by  all  vessels  bomad  to  Yedo  from  tbe  north.  9.  A  heavy  vetMl.  of 
large  carrying  eapaoitj. 


.'-  .J  -.^ 
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port  of  Choshii ;  on  its  arrival  at  Yedo,  [if  it  was  not  sold 
at  Chosha,]  to  store  it  in  any  storehouse  they  pleased ; 
and  to  make  no  advances  for  any  other  than  the  ordinary 
household  expenses  during  the  three  years  from  the  Goat 
year  to  the  Cock  year  hoth  inclusive ;  ^  [the  Lord  of  Inaba^ 
on  his  part,  agreeing]  to  consult  with  them  in  every 
case  as  to  the  use  to  which  the  advances  were  to  be  put» 
This  instrument  was  received  by  Kinzayemon  and  Ibei  from 
the  officers  of  the  Lord  of  Inaba,  with  a  memorandum-book 
for  monthly-advances,^  coutaiuing  an  engagement  to  repay 
the  advances  without  fail  by  delivering  the  tax-rice  ^  of 
Soma,  as  agreed  in  the  final-instrument.  After  the  contract 
was  concluded  for  the  advancements  for  the  household 
expenses  of  the  Lord  of  Liaba,  they  received  two  copies  of  an 
instrument  addressed  to  them  jointly,  bearing  the  counter- 
seals  of  the  Lord  of  Inaba,  stating  iu  substance  that,  upon 
the  85,000  bales  of  rice  being  delivered  to  them  out  of  the  tax- 
rice  of  the  Horse  year,  they  were  to  ship  it  as  they  pleased, 
and,  calculating  principal  and  interest  of  their  advances, 
to  pay  themselves  out  of  the  proceeds.  The  plaintiff 
and  the  defendant  Kinzayemon  then  consulted,  and  fixed 
the  proportion  of  their  advances  at  three-fourths  for 
Kinzayemon  and  one-fourth  for  Ibei.  Ibei  employed  as 
agent  for  the  management  of  his  share  in  the  transaction 
the  other  defendant  Jiroyemon,  who  had  once  been  his 
household  servant,  and  was  at  the  time  managing  several 
transactions  for  him.  During  and  since  the  9th  month  of 
the  Horse  year  Kinzayemon  and  Ibei  had  advanced  to  the 
Lord  of  Inaba  4,686  ryo,  2  bu,  in  the  above  proportions ; 


1.  The  order  was :  Horse,  Goat,  Ape,  Cock,  the  contract  begin- 
ning in  the  first.  2.  In  this  were  to  be  noted  the  advances,  the 
debtor  signing  by  way  of  receipt,  and  the  creditor  keeping  the 
book.  3.  Shn-no  mat ;  put-in  rice,  i.  e.,  sent  by  the  farmers  as  tax,. 
for  deposit  iu  the  lord's  warehouse. 


rmjrsXL   I^IK    IF    iHA    ^d^I'mJ^ 


Ktt,  if]    md  mau:  ik/t  llti  suosiu.  uf  uii^  uint^  ^eur  I€>aC  iibas  ibc 

baJBUg    imt    Ml   wiit    vt   Yedt-.  u:    CiioBUi:.    imc    £   Tin9 
Id   ^MidliUf  ^  toid  rotulniuf   liit    gror^    eihl    uf    4.IW  ^w 

odd,   iur    tJbitr  ire'igiit   ptud    icr    t«iCia«f-Te*i^iiif    i:-    TiaciL 

Khuaty^suMOj  Mid  lUi  bsuxi  jfnid  tj  iLnxnk!  Axretezuaai  it 
tlie  Lord  <if  Ixuhmi  tbe  ifunii  of  7<>J  n';.  u  be  n^ 
|4kid  iu  *Jjik  ykvixt^sat  oi  other  disliu  c>f  Lii..  Ax^  nr*  ibt 
resunk,^  Uih^  yruobff^k.  bciiie  ^.1^  ru-  nad.  the  acme- 
ntwd  htkni  1^  divide  izi  Um-  prop*artiL^  c^  liirae  «c  ^dbku 
Il4ia  tfavuid  baiT*:  rtitt'ived  onc-fvrmii  c«f  ti*e  Mucnnn.  or 
^feJ5  ryOf  2  hu  odd ;  bat  Kii<2:»T«n':x.-2  tfter  remisinr 
012  ry/,  2  >/« ,  by  way  of  iit«?tJiiiuei:t,  fniliid  tc*  deirrfr  the 
htUkiitc^^  lu  fepite  </f  (rec|Tiexxt  dexziuids  upc*n  him.  Tbr  ittX 
Umi  i\m  dhOftAud  JiroyetLfm,  the  agent  of  Fti^L 
aef/^igetii  m  tL«  nutter  wduAUiS  thiit  the  defcDdints 
in  iii^49etti«fii  to  ifijare  the  pkintiff  and  were  goiltT  o^ 
imyri^fHtr  ctmduct^  The  plaiDtiff  has  therefore  broiigLt  tbe 
leiioD  fr/r  ih«  \tnr\Kmti  of  ottaiDing  a  complete  investigalioa 
of  ucdSimuU  and  ^/f  i/'ftiiog  payment  of  the  amomit  due  on 
hiu  proportion  of  th<j  proceeds. 

(Th'j  plaintiff  aUo  says :]  3  Kinzayemon,  in  his  plea,^ 
nlhutm  tlmt  he,  as  known  to  Jirozayemoo,  [the  agent 
of  Iboi],  before  niidertaking  the  joint -advances*  with 
Ibeii  was  to  a^lvance,  in  the  period  from  the  6th  to  the  8th 
Bionth  of  the  Hwso  year,  the  sum  of  1,000  ryo  [on  his  own 
account]  to  the  Lord  of  Inaba,  and  bad  stipulated  with  the 


I.  Hftgiirni  ktini.  2.  It  must  be  lemembered  thot  the  shipping. 
Hie.,  waM  attended  to  by  Jirozayemon,  the  plaintiff's  agent,  and 
KIn«ayomon.  8.  This  seemB  to  be  a  kind  of  replication,  after  the 
defendant's  plea  had  been  filed.  But  perhaps  this  document  merely 
itates  the  general  result  of  the  whole  examination  of  the  parties. 
I.  Mothl-tate*    5.  Kumiai-thiokuri, 
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latier's  officials  to  be  allowed  to  take  payment  out  of  the 
first  proceeds  of  the  above  85,000  bales  of  rice,  so  that  the 
entire  advance  made  by  Kinzayemon  [for  which  he  had  a 
lien  on  the  rice-proceeds]  amounted  to  more  [than  a  sum 
equal  to  three-fourths  of  the  joint  advance] .  But  the  plaintiff 
Ibei  has  never  been  informed  of  this  by  Jirozayemon,  so  that 
he  knows  nothing  about  it.^  The  plaintiff  says  that  the 
tax -rice  2  was  to  be  received  by  the  two  ^  jointly,  in 
payment  for  their  advances;  that  the  sum  of  700  ryo 
advanced  to  the  Lord  of  Inaba,  as  aforesaid,  out  of 
the  proceeds  of  part  of  the  85,000  bales  was  different 
from  the  alleged  advance  of  1,000  I'^yo  by  Kinzayemon, 
because  it  was  advanced  [by  Kinzayemon]*  with  the  consent 
of  both  parties,  after  they  had  undertaken  to  make  the 
joint-advances ;  that,  although  the  case  might  be  different 
if  the  whole  85,000  bales  had  been  sent  to  Yedo  and  the 
advances  made  up  to  that  time  had  been  wholly  paid,^ 
[yet  in  fact  only  a  part  was  sent] ,  and  of  that  part  some 
was  lost  by  shipwreck,  so  that  the  entire  proceeds  of  the 
sale  were  insufficient  to  repay  the  joint-advances  made  up 
to  that  date ;  that  if  these  proceeds  were  to  be  regarded 
as  subject  to  sundry  liens  for  advances  made  from  all 
quarters  to  the  Lord  of  Inaba,  there  would  be  very  little 
left  to  apply  to  their  joint- advances,  and  that  it  would  be 
impossible  to  make  further  advances ;  and  Ibei,  therefore, 
because  the  85,000  bales  aforesaid  were  intended  for  the 
pa3rment  of  their  advances,  demands  of  Kinzayemon  the 
delivery  of  one-fourth  of  the  proceeds  of  the  rice. 


1.  And  therefore  it  cannot  affect  him.  2,  Nengu-mai,  3.  The 
plaintiff  and  Kinzayemon.  4.  It  was  said  before  that  the  two  agreed 
to  make  this  advance  of  700  ryo.  But  it  is  plain,  from  the  fact  that  the 
deduction  of  700  ryo  went  entirely  to  Einzayemon's  benefit,  that  this 
advance  was  made  on  his  sole  account.  The  previous  statement 
must  therefore  have  been  a  careless  mode  of  expression.  5.  That  is, 
in  that  event  he  would  have  made  no  objection. 
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But  in  the  11th  rnoath  tho  officials  of  the  Lord  of  Inaha 
then  instructed^  [them]  to  make  this  extra  advance  on 
account  of  certain  extraordinary  household  expenses.  But 
Einzaemon,  as  well  as  Ibei,  did  not  desire  to  risk  any 
extra  advauces,  and  declined.  The  officials,  however, 
[persisted,]  stating  that  they  had  incurred  a  loan  in 
another  quarter  and  had  agreed  to  pay  it  out  of  the 
tax -rice  on  arrival  in  Yedo,  and  declaring  that  the  desired 
advance  could  bo  repaid  from  the  proceeds  of  the 
85,000  bales  to  bo  transported  to  Yedo ;  so  that  it 
was  impossible  to  refuse.  This  1,000  ^-yo,  then, 
was  by  this  agreement  [with  the  officials]  to  be 
repaid  from  the  rice-proceeds,  and  accordingly  Kinzayemon 
gave  notice  of  this  to  Jirozayemon,  Ibei's  agent,  who 
requested  him  to  take  it  out  of  the  tax-rice  on  its  arrival  in 
Yedo.  This  Kinzayemon  agreed  to  do ;  and,  after  reporting 
tho  fact  to  the  officials,  he  delivered  to  Ibei  612  ryo,  2  bu, 
out  of  tho  rice -proceeds,  as  the  one-fourth  which  was  to  be 
Ibei's  share.  The  net  proceeds,  taking  out  sundry 
expenses,  of  the  various  amounts  of  tax-rice  brought  to 
Yedo  were  8,5^2  njo  odd,  of  which  one-fourth  would  be 
885  7^yo  odd.  But  on  deducting  the  1,000  ryo,  as  by  the 
agreement  above-mentioned,  and  dividing  tho  remainder 
according  to  proportion  of  8  to  1,  as  agreed  on  for  the 
repayment  of  tho  joint-advances,  the  sum  already  delivered 
Ibei  would  correspond  very  nearly  to  one-fourth  of  the 
net  amount  to  be  divided.  There  could  therefore  be  no 
pretence  that  Kinzayemon  had  withheld  from  Ibei  anything 
duo  him,  since  this  deduction  had  been  agreed  upon  between 
them.     Kinzayemon  can  not  see  why   Jirozayemon   should 


1.  The  language  of  the  noble  borrowers  was  that  of  dispensers  of 

favors,  and  where  the  commoner-capitalist  failed  to  see  the  attractions 

of  this  privilege,  the  language  of  command  was  often  resorted  to.  In 

some   respects    one  may   compare  the   Jews  and  their  loans  in 

European  feudal  life. 

Vol.  xz.  8np.  Pt.  iii.— 15. 
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Ko.  57]  deny  in  ambigoons  terms  his  knowledge  of  this  [agreement 
for  a  deduction]  or  why  Ibei  endeavors  to  injure  him  by 
all  sorts  of  unfair  statements. 

[The  defendant]  Jirozayemon  pleaded  as  follows : — 
The  above  allegations  by  Toshichi,  representative  of 
Ibei,  are  true  [in  the  following  particulars:]  That  Jiro- 
zayemon has  formerly  been  a  servant  of  Ibei;  and  that 
at  the  time  of  the  transaction  in  question  he  lived  in 
Yedo,  but  was  managing  several  transactions  for  Ibei, 
and  from  the  9th  month  of  the  last  Horse  year,  when 
Einzayemon  and  Ibei  undertook  their  joint  advances 
for  the  household  expenses  of  the  Lord  of  Inaba,  had 
acted  as  Ibei*s  agent  in  the  matter.  But  he  has 
entered  into  no  agreement  with  Einzayemon  as  to 
the  contract  [between  Kinzayemon  and  the  officials]  that 
Kinzayemou  should  take  the  sum  of  1,000  ryo,  to  be 
advanced  by  him  between  the  6th  and  8th  months  of  the 
same  year,^  from  the  first  proceeds  of  the  85,000  bales 
of  tax-rice  received  in  payment  of  the  joint  advances, 
nor  as  to  [first]  providing  for  this  additional  advance  by 
Einzayemon  in  settling  the  shares  due  on  account  of  the 
joint  advances.  The  case  might  have  been  different,^  if 
[the  contract  between  Einzayemon  and  the  officials  had 
been  for]  the  taking  out  of  this  special  advance,  [agreed 
to  be  made]  before  the  j oint- arrangement  ^  for  advances 
had  been  made,  after  all  the  tax-rice  had  been  received 
in  Yedo  and  the  joint  advances  had  been  taken  oat  of 
the  proceeds.     But  such  not  being  the  case,    [the  taking 

1.  The  meaDing  cannot  be,  in  this  passage  and  in  others  referring 
to  the  point,  that  the  sums  were  actoally  advanced  in  the  6th  and 
8th  months,  else  there  would  have  been  no  reason  for  the  eommauda 
of  Inaba^s  officials  in  the  11th  month.  The  speakers  are  apparwitly 
referring  to  this  loan  merely  as  the  one  agreed  to  be  made  in  thoM 
months  or  for  those  months.  That  was  probably  the  period  whtn 
^he  amounts  became  due  which  the  loan  was  to  meet.  2.  That  it, 
there  would  have  been  no  objection.    3.  Kumiai, 
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out  of  the  special  advance  prior  to  the  payment  of  the 
joint  advances]  was  contrary  to  the  provisions  of  the 
agreement  between  Ibei  and  Kinzayemon.  The  failure 
of  Kinzayemon,  moreover,  to  hand  over  the  remainder 
dae  to  Ibei  over  and  above  the  612  ryo,  2  bu^  pud  to 
Ibei  as  his  one-fourth  share,  had  caused  Ibei  to  suspect 
Jirozayemon  of  abetting  Kinzayemon  in  his  scheme,  a  result 
very  anuoying  to  Jirozayemon. 

Such  were  the  statements  of  the  several  parties* 
A  retainer  of  the  Lord  of  Inaba  was  then  examined  and 
testified  to  the  followiug  effect.  There  was  no  reason 
why  Kinzayemon  should  take  out  from  the  rice-proceeds 
the  sum  of  1,000  ryo^  to  be  advanced  in  the  6th  and  8th 
months  of  the  last  Horse  year,  before  the  satisfaction  of 
the  joint  advances  made  for  the  household  expenses  of 
the  Lord  of  luaba  during  and  since  the  9th  month  of  the 
same  year  from  the  85,000  bales  of  tax-rice  to  be  received 
on  joint  account  by  Kinzayemon  and  Ibei.  The  mere 
verbal  statement  by  Kinzayemon  that  he  told  Jirozayemon 
of  a  contract  [between  himself  and  the  officials]  to  take 
oat  first  the  amount  of  his  advance,  and  got  Jirozayemon's 
consent,  cannot  be  accepted  as  proof,  inasmuch  as  Jiroza- 
yemon declares  that  ho  never  gave  consent  to  this  prior 
deduction  of  the  1,000  ryo  from  the  proceeds  of  the  85,000 
bales  and  as  there  is  no  provision  for  it  in  the  contract  for 
the  ioint  advances.  The  witness  declares  that  he  submits 
to  the  judgment  of  the  Court.^ 

The  trial  having  elicited  the  above  statements,  [my 
decision  is  as  follows]:  The  defendant  Kinzayemon*s 
allegation  that  there  was  an  express  agreement  for  the 
prior  taking  out  of  his  own  advance,  agreed  to  be  made 
before  the  joint  undertaking  by  himself  and  Ibei,  cannot 
stand,    there  being  no  proof;    it  rests  merely  on  his  own 


1.  A  declaration  frequently  occurring  at  the  end  of  a  deposition, 
or  state  d  as  having  been  made  by  all  the  parties. 
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Ko»  57]  verbal  statomcnt,  and  the  final-instrument  addressed  to 
Kinzaycmon  and  Ibci  and  received  by  them  from  the  officials 
of  the  Lord  of  Inaba  makes  no  mention  of  such  an  advance, 
but  states  only  that  the  85,000  bales  of  tax-rice  were  to 
bo  delivered  to  them,  in  consideration  of  their  undertaking 
to  make  advances  for  the  kitchen -expenses  in  the  household 
of  the  Lord  of  Inaba.  Furthermore,  as  both  parties 
agree  in  stating  that,  of  the  whole  amount  of  joint 
advances,  three-fourtlis  wore  made  by  Kinzaycmon  and 
one- fourth  by  Ibei,  and  as  an  entry  of  this  proportion 
of  8  and  1  is  also  found  in  the  paymont-book  ^  of  each  of 
the  parties,  a  copy  of  which  was  delivered  to  the  Lord 
of  Liaba,  this  arrangement  may  bo  taken  [as  binding  and] 
not  merely  as  a  friendly  agreement  not  having  legal 
effect,  2  oven  though  it  was  a  private  ^  arrangement  and 
not  noted  in  the  fiual-instrument.  I  therefore  inquire 
whether  tho  judgment  shall  bo  that  the  accounting  for 
the  proceeds  of  tho  85,000  bales  of  tax-rice  is  to  be  settled 
on  the  basis  of  three-fourths  aud  ono-fourth ;  that,  in  case 
the  proceeds  are  insufficient  [to  repay  all  the  joint- 
advances]  ,  an  application  be  made  to  tho  Lord  of  Inaba 
[by  tho  parties  to  settle  the  deficiency] :  and  that  tho 
parties  now  proceed  in  amity  and  uprightness  to  settle 
the  whole  transaction  ? 

Year  of  the  Goat, 
6th  month/' 

2.     Decision  of  the  Chamber  oj  Decisions, 

'*  In  the  action  of  Ibei,  of  Kodzukabara  ward,  Seiiju, 
Toyoshima  Jwrif  Bushu,  in  the  deputy 's-district  of  Onaki 
Jiycmon,  for  tho  illegal  witholding  of  payment  f6r  advances 

1.  Dashi-kinddte-chomen, — probably  tho  book  for  monthly  ad- 
vances, already  mentioned.  2.  Nakama-koto,  This  seems  to  be  the 
effect  of  the  phrase.  Nakarna  is  a  companion,  intimate,  and  is  the 
common  term  for  co-members  of  a  guild.    3.  Aitai.    See  No.  1. 
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made  for  the  household  expeiiBes  of  Soma,  Lord  of  Inabk,  m 
a  joint- iindertakiDg  with  Einzayemon,  the  parties  were  Bom- 
moned  for  the  7th  day  by  indorBement,  trial  was  had,  and  th« 
following  judgment  rendered : 

As  it  is  clear  that  the  two  parties  were  to  receive  on 
joint  account  the  tax-rice,  the  accounts  shall  be  settled 
by  dividing  the  proceeds  in  tlio  proportion  uf  the  respective 
advances  made,  ttmt  is,  taking  respectively  onc-fonrtb 
and  three-foorths  of  the  net  proceeda  of  sole  undiminished 
by  other  deductions;' and  the  parties  shall  proceed  with 
amity  and  nprightnesa  to  settle  the  whole  transaction.  A 
document  of  submission  is  also  ordered.  Notice  of  the 
judgment  shall  be  given  to  Komiyama  Yasakn,  clerk  of 
Onnki  Jiyemon,^  and  to  Watanabe  Heijiyemon,  retainer 
of  Soma,  Lord  of  Inaba, 

Note,  that  as  the  case  was  laid  before  the  Chambw 
by  the  Finance  Magistrate,  there  is  no  compl^t.''^ 


[No.  68]     Building  Advances. 

An  Action  by  Yadayu,   of  Omote-demma  Ward, 
Akasaka   District,  Tedo,  against  Chikwan,  of 
the    Tentaku    Temple,    before    Nagatfi,    Lord 
of  Bigo,  Town  Magistrate. 
Dated  Bnnsei,  1  (Tiger)  7,  21  (Angnst  22,  1816.) 

1.  Moto  (original) -iaJta  (amount);  a  oareleBE  phrase  indleatlng 
the  3,543  njo,  the  entire  net  proceeds.  3.  The  deputy  in  whoM 
district  the  plaintiff  lived.  Notice  ol  this  sort  was  Dsoall;  direotad  14 
be  given,  in  order  that  the  depot;  or  the  official  ot  the  tenclalloM 
coccerned  might  know  the  eiact  iesae  of  the  case  and  might  be  pie- 
puied  tor  any  possible  future  disagreemonts  arieing  out  of  the  sauM 
matter.  3.  Probably  because  the  case  was  laid  before  the  Fhianet 
Slagislrale  by  the  deputy,  befprs  vhom  it  would  be  brought  in  tli* 
first  instance.  This  note  is  added  because,  as  wfl]  be  seen,  ajirigmeol 
nsnally  ends  with  an  order  to  canoel  the  oomplaint  and  anmnt,  Mtl 
here  no  each  formal  doonments  existed. 


2d0  PBIYATS   L4W   IM   OLD   JAPAN  : 

ICo.  68]    1.     Consultation. 

* 

(1.)    Money-Loan  Action. 

Jnheu  representative  of  Yadayu  (detained  by 
illness),  house-bolder  of  block  No.  1,  Omote- 
demma      ward,      Akasaka     district,      [Yedo] 

Plaintif: 

ChidOf  of  the  Tentoka  Temple,  a  branch  of  Eissho 
Temple,   in   the  Komagome  district,  [Yedo] ,  of 
the  Sodo  sect ;  ^  and 
Itsw^yOf  of  Denchu  Temple,  a  branch  of  the  above 

Tentokn  Temple ;  and 
Manko,  of  Yokoku   Temple,  a  branch  of  Byosho 
Temple,   in   Yotsuya   district,   [Yedo],  of  the 

same  sect Defendants*^ 

(2).     Money-Loan  Action. 

KinshirOf  representative  of  Kiohiyemon  (detaiued. 
by  illness),  renter  of  the  shop  of  Einyemon^ 
in  block   No.   1,    Homminato    Ward,    (Yedo), 

Plaintif T 

CIndo,  of  the  above  Tentoku  Temple  ; 

and 
Itsuryo,  of  the  above  Denchu  Temple... D</>ne/an(j- 
The  parties  in  the  action  [first]  mentioned  above  were 
summoned  and  trial  was  had» 

The  plaintiff's  statement  was  as  follows  : — 
Yadayu  was  requested,  6  years  before,  in  the  year  of 
the  Ape  (1812),  by  Chikwan,  then  incumbent  of  Tentoka 
Temple,  to  furnish  ^  a  sum  of  money  for  the  purpose  of 
meeting  construction  ^  expenses  of  the  temple,  and  h» 
thereupon  advanced  the  sum  of  700  ryo,  taking  on  deposit 

as  security  the  title    deed  of  a  town-residence   belonging 


1.  One  of  the  Baddhist  seots.    2.  Yo-date,  (supply,  fiimifk4* 
The  nearest  term  for  yodate-kin  is  **  advanoes,"  whioh  will  be 
tUroaghoat  the  ease.    3.  This  oovers  both  building  and  repairing. 


FAST  in.--COVrBACT  I    LBOAL   PmBOKDSMTS.  S81 

to  the  temple.  Of  this  sam  110  ryo  were  repaid  on  the 
maturity  of  the  loan.  Upon  negotiation  with  Kiugyu,  of 
Dencha  Temple,  a  branch  of  Tentokn  Temple,  as  repre- 
sentative of  Manko,  the  then  incambent  of  Tentokn  Temple, 
who  was  detained  by  illness,  the  instrument  of  debt  was 
renewed  1  for  the  remaining  590  ryo,  with  Manko,  of 
Tentokn  Temple,  as  debtor,  and  Eeikyokn,  of  Yokoka 
Temple,  and  Eingyu,  of  Denchn  Temple,  as  sureties. 
The  plaintiff  also  made  a  new  advance  of  250  ryo,  and 
received  an  iustrament  of  debt  bearing  the  seals  of  the 
above  three  temples. 

Rubric.^  When  these  instruments  were  taken  from 
the  parties  and  examined,  it  appeared  that  the  first 
was  dated  Bnukwa,  XI,  (Dog),  10  (Novembor, 
1814),  and  read  as  follows :  '  Whereas  recent 
events  have  created  special  needs  in  connection 
with  the  maintenance  of  the  temple,  and,  there 
being  no  other  means  of  obtaining  mcmey,  yon 
have  managed,  at  my  request,  to  furnish  it  from 
your  business-capital,^  I  shall  faithfully  keep  it^ 
for  you.  If  there  is  any  default  on  the  part  of 
the  depositary,  the  joint-sealers  will  pay  without 
fail.*  The  other  document,  bearing  the  seals 
of  the  same  temples,  was  of  the  same  date, 
and  read  as  follows  :  '  You  hereby  deposit  with 
me  this  educational  fund,^  for  the  use  of  your 
younger  sister  Ise,  and  I    shall  faithfully  keep 


1.  This  phrase,  which  has  occarred  freqaently  in  the  foregoing 
pages,  is  used  where  a  debtor  or  the  successor  of  a  debtor  makes  oat 
a  new  instrument  in  place  of  the  old  one, — a  measure  which  dimin- 
ished opportonities  for  dispute  and  prevented  the  operation  of  any 
prescriptive  limitation.  2.  Notes  made  probably  by  the  judge  him- 
self, the  main  report  being  very  likely  the  work  of  a  clerk.  3.  Motode. 
4.  Azukari ;  it  was  common  to  term  an  ordinary  loan  a  deposit,  not 
merely  as  a  euphemism,  but  because  deposits  were  treated  in  a 
manner  favorable  to  creditors.    6.  Yo-iku  (bring  up,  edaoat^-i»ik     * 
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Mo.  58]  it  for  yon.     If  there  is  any  default  on  the  part  of 

the  depository  tbe  joint-sealers  will  pay  without 
fail.' 
The  plaintiff  also  received  [with  the  first  of  the  ahove 
instruments]  a  collateral  instrument, ^  recitiug  the  reasons 
for  the  renewal  and  engaging  to  pay  without  fail  hetween  the 
8rd  month  of  the  Boar  year  (1815)  and  the  2d  month  of  the 
Rat  year  (1816),  in  monthly  instalments  of  50  ryo,  with 
interest  at  1  hu  per  50  ryo,^  Of  these  loans  no  report  was 
made  by  Tentoku  Temple  to  the  chief  temple,  Kissho,  or  to 
the  district-temple.3  The  plaintiff,  however,  conceiving  that 
the  debts  really  attached  ^  to  Tentoku  Temple,  has  frequently 
made  demand  for  payment ;  and  payment  not  having  been 
made,  he  brought  the  present  action  against  Ghido,  its  pre- 
sent incumbent,  and  the  surety- temples. 

As  to  the  second  action,  the  plaintiff  Kichiyemon  says 
that  7  years  ago,  in  the  Ape  year,  1st  month  (1812),  he  lent 
to  Chikwan,  the  then  incumbent  of  Tentaku  Temple,  the  sum 
of  500  ryo,  with  interest  at  1  bu  per  25  ryOf  receiving  an 
instrument  of  debt  which  promised  an  accounting  ^  twice  a 
year,  in  the  7th  and  11th  montbs.  Furthermore,  in  the 
same  year,  4th  month,  he  lent  200  ryo  on  a  similar  private 
agreement.^ 

Rubric.  When  those  instruments  were  taken  from 
the  parties  and  examined,  they  were  found  to  be, 
first,  an  instrument  of  debt  for  500  ryo^  with 
Chikwan,  of  Tentaku  Temple,  as  depositary,  and 
Korin,  of  Denchu  Temple,  as  surety,  dated 
Bunkwa,  IX  (Ape),  1  (February,  1812);  and, 
second,  an  instrument  for  200  ryo,  bearing  the 
seals  of  the  above  two  persons,  dated  the  same 
year,    4th   month.     These  two    instruments    are 


1.  Soye-shomon,  2. 1,  e.,  }  per  cent  a  month.  8.  Kumfai'tera. 
See  p.  28,  note  1.  4.  Tsuki,  6.  Kavjo,  i.  e.,  paying  intantt 
6.  Taidan, 
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worded  in  the  SBiud  way,   as  follows :  '  I   shall 
faithfully  keep  the  above  sum  for  yon.     Payment 
shall  be  made  without  fail  whenever  it  is  wanted. 
Interest  shall  be  at  the  rate  of  1  bu  per  25  ryo 
monthly,  with  an  accounting   twice   a  year,  iii 
the  7th  and  11th  months.'     lu  neither  is  therd 
a  recital  as  to  whether  the  debt  is  oue  attached 
to  the  temple  1  or   is   a   personal   one^   [of  the 
incumbent] . 
Payment  not  being  made  nt  maturity,  a  demand  was 
made ;  but  Chikwan   fell  ill   and   died,   and   Manko,    [his 
successor,]    retired,   Eingyu   becoming  the    incumbent    of 
Teutoku     Temple.      Eing3m,     on     demand    being    made, 
unlawfully  ^    refused    to    pay :      whereupon    Eichiyemon, 
who  then  resided  in  Iwabuchi  post-town,   brought  actioii 
against  Kingya  before  Magaribuchi,    then  Fiuance  Magis- 
trate.    But  pending  trial  Eingyu  was  punished  for  an  offence 
connected  with  another   affair,  and  leave    was    given    to 
the    plaintiff   to    withdraw.       Recently    Chido    succeeded 
to  the  incumbency,  and  this  action  was  therefore  brought 
against  him  to  recover  payment. 

The  defendant  Chido  pleaded  as  follows  : — 
If  indeed  such  large  sums  had  been  received  oh 
deposit  from  Yadayu  and  Eichiyemon,  as  they  asserted, 
aud  the  joint  instruments  described  above  were  given, 
a  report  ought  to  have  been  made  to  the  chief  temple, 
or  else  the  seal  of  the  district -temple  ought  to  have 
been  affixed.  But  neither  of  these  things  was  done 
and,  furthermore,  the  seal  used  was  not  that  of  their 
temple ;  ^  so  that  neither  of  the  debts  can  be  considered 
as  attached  to  the  temple.  Moreover,  the  previous 
incumbent,  Eing}'u,  who  had  been  gnilty  of  misconduct 
in    borrowing    such    large    sums    of   money    in   different 

1.  Tera-Uuki.    2,  Waga  (8df)-inofio  (thing).     8.  Lit,  tf61fishff. 
4.  I.e.,  it  was  a  personal,  not  official,  seal. 
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Ho.  8B^  qnarters  that  he  could  hardly  remain  in  the  benefice,  had 
been  sentenced  to  banishment  to  a  diataut  island,  and 
the  benefice  had  been  forfeited,  and  Chido,  who  had  no 
religious  association'  with  him,  was  chosen  as  incnmbeat 
bjr  popular  election  >  held  by  direction  of  the  chief  temple. 
80  that,  if  he  were  to  undertake  the  payment  of  the 
large  sums  [borrowed  by  his  predecessors] ,  the  means 
of  the  temple  would  be  eshausted.  He  therefore  aak» 
for  exonerRtion^  from  all  these  claims. 

Manko,  of  the  Yokokn  Temple,  another  of  the  defendants, 
pleaded  as  follows : — 

Be  was  formerly  a  disciple  at  Unryo  Temple,  ia 
Takayama,  of  Hishu, '  aod  afterwards  became  a  "trani- 
ferred  disciple"'  of  Chikwan,  at  Tentokn  Temple,  and 
incumbeut  of  Yokoku  Temple.  Chikwan  died  in  tlw 
preceding  Dog  year,  2nd  month  (1814),  and  MaokOr 
appointed  iu  his  will  as  bis  successor,  was  confimted 
as  snch  by  the  chief  temple,  and  succeeded  to  tha 
benefice,  taking  over "  all  the  debts,  as  well  aa  tbs 
fumishinga  attached  to  the  temple.  Bat  Manko  IbU 
ill,  and  hia  illness  became  more  and  mure  serious,  he- 
entrusted  Kingya  with  the  aSairs  of  the  temple,  as  well  as 
other   matters,    during   Lis     illness ;    so   that    he  had   no 


I.  ^orui.  See  p.  89,  note  3.  3.  Kin  (people)-MM  (deet). 
When  BD  incumbenl  died  or  retired,  the  danlta  (parUhionen^ 
ever;  one  wm  registered  as  a  parisbionei  of  some  temple — 
choae  some  disciple  or  other  religious  asBOoiata  of  hli  as 
successor;  but  Ibe  choice  (probabl;  in  alltheBeeti)  required  MO- 
firmation  by  the  chief  temple.  Very  often  some  one  wh  iwlnteJ 
who  had  been  nominated  by  the  deparliug  ineiimbeat.  B.  Smmktm, 
4.  Hitachi  Ituni.  6.  Yori-dahi.  No  one  oould  become  (riast  oaivl 
by  Booeession  to  one  vhoie  horui  he  had  been.  Henac,  vbHt  BA 
Inonmbent  died  and  left  hie  disolples  maetetless,  the;  mast  form  a 
■bnilar  connection  with  another  priest,  nanally  a  feonti  of  the  deceaS' 
ed.  One  who  thus  oomei  as  a  disciple  from  (jfort),  another  wiio  bu 
died  is  termed  a  yori-dabi  or  tranifened-di aetpie ■    6.  Uiki-iL 
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knowledge  [of  any  transactions  occurring  daring  Kingyn's 
management]^  Afterwards,  in  the  12th  month  of  the 
same  year,  he  filed  a  petition  with  the  chief  temple,  asking 
permission  to  retire,  and  this  petition  was  granted.  Kingya 
was  appointed  his  successor,  to  whom  he  made  over,  accords- 
ing  to  the  temp&e-regulations,  all  the  debts  and  furnishings. 
Subsequently  he  recovered  his  health,  and  was  re-appointed, 
in  the  last  Ox  year,  8th  month  (1817),  to  the  incumbency  of 
Yokoku  Temple. 

[The  defendant]  Itsuryo,  of  Denchu  Temple,  pleaded 
as  follows : — 

He  cannot  understand  what  reason  justified  Eingyu,, 
the  incumbent  next  but  one  before  him,  and  Eorin,  five 
generations  ^  before,  to  stand  as  surety  for  such  large  sums. 
Furthermore,  the  seal  is  not  that  of  the  temple.  He  there- 
fore considers  it  an  unjust  burden  to  have  been  made  a 
defendant  in  the  case* 

Rubric.  It  is  suid  that  the  above  Cbikwan  fell  ill 
and  died  in  the  last  Ape  year,  2d  month  (1812),^ 
that  Korin  fell  ill  and  died  in  the  same  year,  9th 
month  ;  and  that  Eeikyoku,  former  incumbent  of 
Yokoku  Temple,  went  into  retirement  in  the  last 
Ox  year,  7th  month  (1817),  and  is  now  suspended  ' 
and  attached  to  Hosho  Temple,  Ushigome  district, 
[Yedo] . 
Such  were  the  allegations  of  the  parties.      My  inquiry 

is  whether    the    case    shall  be    decided    in  the  following 

manner : — 


1.  That  is,  five  incumbencies.  2.  The  date  given  above  is  the 
Dog  year  (1814).  3.  Zui-thin.  This  seems  to  mean  the  state  of  a 
person  who  is  forced^  into  retirement  as  a  punishment.  It  would 
differ  from  ordinary  voluntary  xnkyo  or  retirement,  in  that  the  person 
might  be  reinstated  in  office,  while  the  return  from  inhyo  would  be  a 
very  rare  occurrence. 
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Ko.  59]  The  defendant  Bion  pleaded  as  follows  : — 

The  loan  in  question  was  incurred  in  the  8  th  month 
of  Bunsei,  YIII,  Cock  (1825),  by  Yuzen,  predecessor  of 
Bion,  as  principal  debtor,  and  Zenyemon,  as  surety.  After 
the  death  of  Ynzen  the  temple  was  without  parishioners 
and  without  religious  relationship,  ^  and  year  by  year  its 
circumstances  became  more  and  more  straitened,  nntO 
finally,  as  no  one  would  accept  a  transfer  of  the  benefice,^  it 
b  ecame  a  forfeited  benefice,^)  and  fell  under  the  control^  of  the 
Zojo  Temple  ;  until  at  length  the  defendant  Bion,  in  the  12th 
year  (Ox)  of  the  same  period  (1829),  was  appointed  incum- 
bent. Bion  had  no  knowledge  of  the  loan  in  question,  and 
regards  himself  as  not  bound  to  pay. 

Now  [before  the  present  action  was  begun]  another 
money-loan  action  had  been  brought  before  me  against 
the  said  Bion,  in  the  8th  month  of  the  last  Goat  year 
(1885),  by  Jimpachi,  renter  of  the  shop  of  Yabei,  in 
Block  No.  9,  Ta  ward,  Shiba  district,  [Yedo] ;  and, 
a  similar  plea  being  made  to  that  action,  and  the 
residence  of  the  surety  not  being  known,  the  plaintiff  had 
been  given  leave  to  withdraw,  ou  the  ground  that  payment 
could  not  properly  be  demanded  from  the  present  incumbent, 
the  benefice  having  become  forfeited  on  the  death  of  the 
original  debtor,  and  the  present  defendant  having  become 


1.  Ma-dan  mu-yen.  That  is,  there  were  no  parishioners 
to  support  it  and  uo  religious  associates  to  succeed  the  deceuod. 
2.  Horui-yuzuri  (lit.,  transfer  of  the  relationship).  This 
** transfer  of  relationship"  was  the  common  mode  of  speech 
applied  to  the  succession  to  a  benefice.  If  the  transfer  was  made 
during  the  lifetime  of  the  withdrawing  priest,  it  took  the  shape,  in 
many  or  most  cases,  of  a  sale  of  the  benefice  (not  in  name,  of 
course) ;  and  the  poverty  of  this  parish  was  a  reason  why,  even 
if  there  had  been  a  religious  associate,  he  would  not  have  eared  to 
receive  it  as  a  gift,  much  less  to  buy  it.  3.  Age-dera  (taken-np 
temple) ;  perhaps  **  suspended  "  would  express  the  idea  eqoally 
well.  4.  Kwan-shu-mochi ;  that  is,  its  affairs  were  administered  by 
the  chief  temple  temporarily. 
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incumbent  by  virtue  of  no  religious  relationship.^  But,  on 
making  further  inquiries,  I  have  learned  that  in  two  money- 
loan  actions  brought  before  my  colleague,  the  Lord  of  Iga, 
in  Bansei  XII,  Rat  ( 1828),  by  Jibei,  house-owner,  of  Eata 
Ward,  Komagome  district,  (Yedo),  against  Zenkyo,  the 
temporary  manager^  of  Hoju  temple,  with  its  committee^  and 
parishioners  and  the  district-temple,^  payment  was  made  in 
both  cases  by  way  of  private  settlement^  pending  trial. 
Of  these  actions  before  the  Lord  of  Iga  I  did  not  know  last 
year,  {when  the  action  was  decided  as  above  by  me] ;  but  now, 
on  being  apprised  of  them  and  on  comparing  the  different 
actions,  I  perceive  that,  though  in  each  case  the  fact  of  the 
forfeiture  of  the  benefice  existed,  yet  two  opposite  rules 
have  been  adopted  for  the  same  state  of  facts,  as  regards  the 
propriety  of  ordering  or  not  ordering  payment.  Such  a  result 
is  quite  undesirable ;  and,  on  further  reflection,  I  concladed 
that  the  decision  of  the  Lord  of  Iga,  in  ordering  payment, 
was  the  correct  one,  for  the  following  reasons.  Thoagh* 
it  often  happens  that  a  transfer  of  the  benefice  'becomes 
impracticable,  because  the  temple  has  lost  its  parishioners 
and  then  the  benefice  is  forfeited,  yet  its  creditors 
would  be  placed  in  a  very  unfair  position  if  an  order 
of  payment  were  to  be  refused  because  of  some  regula- 
tion of  the  sect  that  in  such  a  case  the  succeeding  incum- 
bent need  not  undertake  payment  of  his  predecessor's  debts. 
The  present  case  is  distinguishable  from  the  case  where  an 
order  of  payment  is  refused  because  a  predecessor  suffered 
forfeiture  of  estate.     Moreover,  it  cannot  be  claimed  that 

1.  See  note  2,  p.  89  ante.  2.  Kican-shu,  See  Note  4,  p,  238,  ante. 
S.Seicanin;  these  were  a  few  of  the  parishioners,  chosen  by  the 
latter  to  act  with  the  priest  in  administering  the  secalar  affairs  of 
the  parish.  4.  Kuiniai-tera.  The  temples  of  a  certain  region  were 
formed  into  a  company  (kumiai) ;  and  when  a  temple  wished  to 
borrow  money  for  repairs,  etc..  it  was  necessary  to  get  the  counterseal 
of  the  parishioners  and  of  the  head  temple  of  the  kumiai  (rendered 
^•district-temple").     5.  By  sanction  of  Court. 
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No.  59]  the  loan  was  a  personal  one  of  the  incumbent  alone,  siuca 
it  is  expressly  stated  in  the  instrument  of  debt  that  thd 
loan  was  to  be  applied  to  the  use  of  the  temple  and  since 
the  seal  is  that  of  the  temple. 

However,  as  it  appeared  fairly  clear  that  the  defendant 
temple  was  iu  very  straitened  circumstances,  I  directed  the 
parties  to  settle  by  amicable  agreement,  the  plaintiff  to 
release  1  some  part  of  his  demand,  and  the  surety,  Zenyemon, 
to  afford  some  assistance.  But  the  defendant  temple  insisted 
that  it  could  make  no  payment  at  all ;  whereupon  I  sum- 
moned Zcnkyo,  now  incumbent  of  Anritsu  Temple,  in  the 
district  of  Zojo  Temple,  who  had  been  temporary  manager  of 
the  defendant  temple  in  the  suit  brought  against  it  before  the 
Lord  of  Iga.  On  examination  Zenkyo  stated  that  the  claim 
in  that  action  (which  was  brought  shortly  after  the  death  of 
Yuzeu)  had  been  privately  settled  by  the  temples  which  had 
gone  as  sureties,  IIoju  Temple  itself  not  being  able  to  pay. 
It  would  seem,  on  the  whole,  that  a  peremptory  order  of  pay- 
ment [by  the  surety]  would  hardly  be  proper  in  the  present  case, 
as  the  only  surety  is  Zenyemon,  and  there  is  no  additional 
seal  of  a  district-temple  or  the  like.  Desiring,  therefore,  to 
establish  a  uniform  rule  for  such  cases  (which  we  cannot 
suppose  will  not  occur  again),  I  now,  with  the  approval  of 
my  colleague,  beg  to  consult  you,  and  ask  your  opinion  as  to 
whether  payment  should  be  ordered  or  not. 

Year  of  the  Ape, 
2d  month." 

2.     Ansivcr  by  the  Temple  Mat/istrate, 

'*  I  have  been  iuformcd  of  the  substance  of  your 
letter.  As  to  the  rule  of  the  Jodo  sect,  that  no  now 
incumbent  should  undertake  the  payment  of  a  predecessor's 
debts  [of  which  the  chief  temple  has  not  been  notified], 
I    have    several  times  been  consulted   by  you    and  have 

1.  Kiimben. 


answered  affirming  tlmt  rale.  Cat  [ltd  i:iQt.-(;t  oil  the 
linbilify  of  the  Bsrety  for  saeh  debt  is  sLill  niisettled.  and} 
es  it  is  undesirable  thai  there  shoatd  bo  ciiufliotiug  rulog  on 
the  same  sabjeot,  I  have  cunsidered  the  matter  Hgitin  and 
have  come  to  tbe  foUcxwing  oonclaeioii.  Since  the  creditor 
has  nenally  no  knowledge  of  anj  saoh  ralo  of  tbo  sect  as  the 
above,  [tbe  rule  shonld  at  any  rnte  uot  be  estended  to 
sareties  for  snoh  debts],  and  it  is  proper,  when  an  action 
is  brought  by  him  against  a  subsequeut  incombent  and  the 
district  temple  ataudiiig  as  surety  or  against  the  parishionerfl 
and  surety,  and  the  t«mple  charged  as  surety  is  proved  to 
have  acted  as  such,  that  payment  tihould  be  made  by  the 
surety,  by  way  of  private  settlement,  even  though 
the  loan  was  incurred  privately,  without  notice  to  the 
chief  temple,  tmd  though  the  debtor's  seal  was  not  his 
formal  seal.'  However,  as  the  above-mentioned  rnte  of  the 
sect  was  insisted  on  by  the  defendant  to  apply  to  the 
preseut  case,  I  inquired  of  the  managers  of  Zojo  Temple,' 
giving  the  case  in  outline ;  and  I  enclose  tbeir  answer. 
Now,  in  the  action  already  broaght  before  the  Lord  of  Iga 
by  Jubei,  house-owner  of  Kata  ward,  Komagome  district, 
against  Zenkyo,  temporary  manager  of  Hoju  Temple,  and 
tbe  surety,  the  surety-temple  undertook  the  payment,  Hojn 
Temple  not  being  able.  With  this  precedent  before  us  it 
Beemg  proper  enough  that  ZenyemoB,  the  surety  in  this 
case,  should,  if  there  be  no  doubt  that  he  acted  aa  such,^ 
make  payment,  whether  there  ia  or  is  not  the  additional 
seal   of  the   district- temple.^     As    to   holding   the   present 

l.Jll$ii-in;  this  is  used  on  formal  oocuions  ftnd  for  offioial 
purposes.  Ken-in  or  ntitome  ia  naed  for  informal  purposes.  2.  The 
chief  temple  of  the  sect.  3.  The  reference  is  to  the  ambignity  of  the 
term  shoiiin.  See  Part  II,  "  Witness  and  Surety."  i.  The  question 
with  the  iuquiriug  judge  seemB  to  be  whether  the  Burety  can  be  held 
if  the  subsequeut  incumbent  cannot,  and  whether  some  authorization 
of  the  loan  is  not  uecesaarf ,  such  as  tbe  seal  of  the  di«trict-templ«. 
The  auswer  implies  that  the  Bbaeaoa  of  the  diBtriot-templ«'B  seal 
ciLQDOt  aSect  the  surety's  Uabililj'  who  goes  as  surety  tor  the  debtor 

Vol.  ■■.  Sop.  Ft.  Ul.-1«. 
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Ko.  59]  incambent  liable,  it  would  be  proper,  wherever  due  notice 
of  the  loan  had  been  given  to  the  chief  temple  throngh  the 
district-temple,  to  require  pa3rment,  so  far  as  the  circum- 
stances of  the  temple  permit  HA  But  it  seems  hardly 
desirable  to  make  any  absolute  rule  on  this  point ;  >  and 
I  think  it  would  be  better  for  you  to  consult  me  ^  whenever 
any  specially  difficult  case  arises. 

Such  is  my  reply  to  your  question,     I  euclose  a  copy 
of  the  report  from  Zojo  Temple. 
Year  of  Ape, 
8d  month. 

Hatta,  Lord  of  Bichu.** 

8.     Report  from  Zojo  Temple. 

Tempo,  VII  (Ape),  8,  16  (May  1, 1886). 

**  You  have  iuformed  us  that,  although  the  regulations 
of  the  Jodo  sect  require  that  no  subsequent  incumbent 
should  be  liable  for  debts  of  a  predecessor  [not  communicated 
to  the  chief  temple] ,  a  regulation  of  which  we  have  already 
informed  you,  yet,  as  the  creditor  usually  has  no  knowledge 
of  such  a  regulation,  [the  rule  should,  at  any  rate  not  be 
extended  to  sureties  for  such  debts],  and  in  your  opinion, 
where  an  action  for  payment  is  brought  against  a  subsequent 
incumbent  and  a  district-temple  as  surety,  or  against  the 
parishioners  and  surety,  and  the  temple  charged  as  surety  is 

personally,  not  for  the  temple ;  and  that  in  the  instances  where  the 
district -temple  has  sealed,  it  was  acting  as  an  ordinary  surety,  and 
hence  an  individual  who  goes  surety,  instead  of  the  distriot  templet 
is  to  be  held  to  the  same  liability. 

1.  The  rule  requiring  notice  was  subsequently  changed.  See 
ante.  No.  28,  2,  Art.  85.  It  is  to  be  noted  that  the  answering 
jndge  insists  on  the  necessity  of  notice,  a  point  which  the 
inquiring  judge  made  little  of.  2.  Because,  where  the  temple 
has  become  poor,  it  would  not  be  just  to  put  the  whole  load  of 
debt  on  the  new  incnmbent^s  shoulders.  3.  Because  the  Temple 
Magistrate  was  the  highest  of  the  Three  Magistrates,  and  should 
especially  be  consulted  in  ecclesiastical  causes. 
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proved  to  have  acted  as  sach,  puj-iiieiit  should  be  made  b; 
the  surety,  by  way  of  private  Bottlement,  wbere  the  siibse- 
•qnent  incnmbent  refused  to  pay,  even  though  notice  had  not 
been  given  of  the  debt  to  the  chief  temple  throngh  the 
district- temple.    Yon  requested  our  opvniou  on  the  subject. 

We  thiuk  that  your  opinion  by  no  means  conflicts  with 
the  role  of  our  sect.  It  is  a  rule  of  long  standing  with  ns 
that  a  subsequent  incamb«nt  ebuulil  not  be  called  upon  to 
pay  loans  of  a  predecessor  which  were  not  comraunicated  to 
the  chief  temple  when  contracted.  But  it  does  not  affect 
the  interests  of  the  chief  temple  that  the  surety  should,  as 
you  desire,  be  required  to  settle  privately  with  the  creditor 
on  the  fact  of  suretyship  beiug  extablisbed. 

Such  is  our  reply. 
3d  month. 

Managers  of  Zojo  Temple." 


^No.  OO.J      Monetj  Loan. 

An  Action  by  Kineuke,   of  Susaki  Village,  Bushu.i 
against  Toshichi  and  another,  of  Ofune-kniamaye 
ward,  Fukagawa  District,  Yedo,   before  the  Lord 
of  Sado. 
Dated  Kokwn,  V  (Ape),  2,  4  (March  8,  1848). 

1.     I  Consultation, 

"  From  Kusumi,  Lord  of  Sado  : 
Kitmde,  dependant  in  the  household  of  Sobei, 
elder  of  Susaki  village,  Katsushika  kori,  Busha, 
in  tbe  deputy's  district  of  Saito  Kabei...P/A(nfi^. 
Toshichi,  renter  of  the  shop  of  Ei^jiro,  in  Ofnne- 
knramaye  ward,  Fukagawa  district,  [Yedo] 
Defendant, 

I.  Hii9ashi  kiini,  in  which  Tedo  was. 
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lio.  60]  Summoned  for  examiuatioii : 

MoBuke,    renter    of    the    shop   of    the    five-men 
company, 1   in  Shi  wo  ward,  Reiga^jima,  [Yedo]  • 

The  above  action  was  brought  before  me,  a  sammons 
issued  for  the  7th  day,  and  trial  had.  The  phiintiff  Kiusnke 
had  formerly  lived  in  Yokoyama-dobo  ward,  [in  Yedo] , 
dealing  in  sandals.-  The  defendant  Toshichi  was  some 
years  ago  in  the  employment  of  Heibei,  Kinsuke's  adoptive 
father.  That  Kinsuke  had  lent  certain  sums  to  Toshichi 
was  clear ;  but  the  ease  could  not  be  determined  without 
examining  the  above  Mosuke,  renter  of  the  shop  of  the  five- 
men  company,  of  Shimo  ward,  lieigaujima,  [Yedo] ,  and  he 
was  summoned  and  examined. 

The  pluintift'  Kinsuke  pleaded  as  follows  : — 

The  alleged  loan  to  Toshichi  was  made  under  the 
following  circumstances.  Toshichi,  in  the  last  Dragon 
year  (184-1)  joined  in  the  contract,  long  held  by 
Mosuke,  lor  the  cleaning  of  the  canal  passing  under  Kyo 
Bridge,  and  undertook  half  of  the  length  to  bo  cleaned, 
agreeing  to  contribute  to  the  expense,  the  total  amount  of 
which  was  to  be  about  3,237  rijn.  But,  his  available  money 
not  being  enough,  he  informed  Kinsuke  and  requested  him  to 
make  a  loan,  showing  the  indenture'  executed  between 
himself  and  Mosuke,  and  agreeing  that  payment  of  principal 
and  interest  should  be  made  from  the  Government-money  ^ 
received  from  time  to  time  in  pa}'ment  during  the  progress 
of  the  cleaning.  The  plaintiff  then  from  time  to  time, 
beginning  with  the  12th  month  of  that  year,  lent  various 
sums  to  the  defendant,  sometimes  taking  an  instrument  of 
loan,  sometimes  getting  the  defendant's  seal  in  an  account- 


1.  Gonin-gmni  tana.  That  a  gonin-fjumi  possessed  property  in 
common  Bcems  improbable ;  but  this  is  the  most  natural  explanation 
of  this  x)hrasc.  2.  Setta^  a  kind  of  straw  sandal.  3.  Tori-kawaM€ 
(exchanged) -^/lomon  (instrument);  each  gave  a  copy  to  the  other. 
1.  0-8o<je-kin  (money  handed  down  from  the  authorities). 
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book.^  Bnt  as  the  uudertakiog  went  on,  the  expense 
increased  beyond  the  estimates,  and  the  work  began  to  go 
more  slowly  ;  and  finally  Mosuke,  who  had  other  undertak- 
ings of  the  sort  on  his  hand  and  was  pressed  for  money, 
proposed  to  the  plaintiff  and  the  defendant  to  take  up 
jointly  with  him  the  cleaning-contract  for  the  above  place,^ 
just  as  the  work  stood.  The  plaintiff  was  informed  of  this 
proposal  by  the  defendant,  and  agreed  to  it,  the  arrange- 
ment being  that  those  sums  which  had  been  lent  up  to  that 
time  to  the  defendant  should,  with  their  interest,  be  left  as 
they  were;  aud  any  moneys  which  might  be  received  [from  the 
Government]  for  the  undertaking  should  be  divided  among  them 
without  caring  for  settlement  of  the  loan-account.^  In  the  10th 
month  of  the  next  Serpent  year  (1845)  a  new  indenture 
to  this  effect  was  made  out  by  all  parties,  and  Toshichi  and 
Kinsuke  entered  upon  the  work.  Kinsuke  might  have 
taken  an  active  part  with  the  others  in  watching 
the  work,  employing  laborers,  paying  wages,  etc.; 
but  as  the  business  was  unfamiliar  to  him,  he  left  all 
to  the  others.  The  cleaning  went  on ;  but  after  a  time 
some  spots  were  found  where  the  difficulty  of  the  work 
unexpectedly  increased  the  expense,  so  that  the  original 
estimate  of  cost  was  exceeded  ;  and  at  last  the  plaintiff  and 
the  defendant  were  obliged  to  withdraw  from  the  undertak- 
ing, and  Mosuke  proceeded  alone  with  the  remainder  and 
ultimately  finished  it. 

The  total  amount  of  the  advances  mude  [by  Kinsuke] 
in   this   undertaking  was   1,920   ri/o,     1   bu   odd,    and  of 


1.  Han  {se&\)-tori  (take)-c/^o  (book) ;  a  book  kept  by  the  seller 
or  lender,  in  wliich  entries  of  the  sales  or  loans  were  made,  the  debtor 
signing  the  entry.  2.  I.e.,  the  portion  already  undertaken  by  Toshi- 
chi. 3.  See  the  end  of  the  Consultation  for  the  construction  put  on 
these  expressions.  *'  Left  as  tbey  were  "  means  that  they  were  to  be 
regarded  no  longer  as  loans,  but  merely  as  Kinsuke's  capital  invested 
in  the  partnership  undertaking.  "  Withoat  caring  for  settlement " 
means  that  no  settlement  was  to  be  made. 


>>^ 
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^0.  60J  this  sam  945  ryo  had  been  paid,  leaving  a  balance  due  of 
975  ryo  odd.  Toshichi,  indeed,  had  also  made  some 
contributions  [to  the  expenses  of  the  joint  undertaking 
before  Kinsnke  entered] ,  but  these  were  small.  It  would 
be  unreasonable,  were  the  plaintifif  alone  to  be  the 
sufferer.  Toshichi  had  invariably  evaded  with  profuse 
apologies  his  requests  for  payment,  declaring  that  he  was 
quite  willing  to  pay,  but  could  not  until  the  accounts 
had  been  settled  with  Mosuke ;  and  yet  he  continually 
delayed  the  settlement  of  that  account.  The  plaintiff 
himself  had  borrowed  from  different  quarters  the  amounts 
advanced  [to  Toshichi] ,  and,  being  without  excuse  for 
his  own  creditors,  had  been  obliged  to  sell  even  his  house 
and  furniture,  and  had  become  u  dependent  in  the  household 
of  Sobei,  a  relative,  of  Susaki  village,  Bushu,  where  he- 
now  is.  The  plaintiff  therefore  demands  a  detailed  account 
and  the  payment  of  all  sums  due, 

The  defendant  Toshichi  pleaded  as  follows : — 
He  had  formerly  been  employed  by  Heibei,  the- 
adoptive  father  of  Kinsuke.  In  the  preceding  Dog  year 
(1888)  he  had  loft  this  position,  and  had  entered  the 
sandal  business  for  himself,  hiring  the  shop  of  Eiqjiro^ 
in  Ofune-kuramaye  ward,  Fukagawa.  Meanwhile  Mosuke^ 
renter  of  the  shop  of  the  five-meu  company  in  Shiwo- 
ward,  Reiganjima,  had  taken  a  contract  for  the  cleaning 
of  the  canal  flowing  under  Kyo  Bridge ;  but  the  area  to 
be  cleaned  was  larger  than  he  was  able  to  undertake  alonOr 
and  in  the  last  Dragon  year  (1844)  he  had  asked  Toshichi 
to  become  his  partner  ^  and  undertake  half  the  length  to 
be  cleaned.  The  cost  of  the  whole  undertaking  was  to* 
be  8,287  ryo  odd.  An  indenture  was  drawn  up  between 
tbem,  agreeing  that  whenever  the  Government-instalments 
should  be  paid,  they  should  be  divided  between  thenu 
Toshichi  thereupon  advanced  250  ryo  odd  for  the  work^ 

\,  Ai  (together) -^Ai  (do). 
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and  then,  not  having  the  money  himself,  he  applied  to 
Einsnke  to  furnish  farther  capital.  The  loans  began  in  the 
12th  month  of  the  same  year,  sometimes  an  instrument  of 
debt  being  given,  sometimes  the  seal  being  affixed  in  an 
account-book.  The  agreement  was  that  payment  should 
be  made,  principal  and  interest,  at  each  time  that 
a  Government-instalment  was  received.  The  work  of 
cleaning  was  begun  iu  the  1st  month  of  the  ensuing 
Serpent  year  (1845),  but  it  progressed  slowly,  though 
several  advauces  of  money  were  made.  At  this  juncture 
Mosuko,  wbo  had  taken  other  contracts  of  the  sort  and 
was  pressed  for  money,  proposed  that  the  defendant  and 
Kinsuke  should  take  the  remainder  of  the  Government- 
money,  782  ryo,  pay  50  ryo  due  for  hire  of  mud-scows,  and 
take  up  jointly  with  him  the  cleaning-contract  for  the 
place  already  undertaken  by  Toshichi,  just  as  the  work 
stood.  Toshichi  informed  Kinsuke  of  the  proposal,  and| 
a  favorable  reply  being  made,  Mosuke  gave  notice  to  the 
authorities  and  obtained  their  saiictiou.  The  sums  already 
borrowed  by  Toshichi,  with  the  interest,  were  to  be  left  as 
they  were,  the  agreement  being  that  whatever  money  might 
be  obtained  from  the  undertaking  should  be  divided  among 
the  plaintiff,  the  defendant,  and  Kinsuke.  The  former 
having  thus  become  the  partners  of  Mosuke,  a  new 
indenture  was  made  out  on  the  20th  of  the  same  month, 
and  the  work  was  eutered  upon  by  them. 

Rubtic,  The  above  instrument  was  ordered  to  be 
produced,  and  read  as  follows  : 

*  Indenture.^ 

Whereas  the  cleaning  of  the  canal  under  Eyo 
Bridge  has  been  undertaken  by  you,  and  one  of 
us  then  agreed  to  undertake  the  cleaning  of 
one-half  the  length,  advancing  his  own  share' 


1.  Tori-kavfOie-motu  iaatiu  no  koto.    2.  Wariai, 
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Ko.  60]  of  the  expense,  and   sinoe   the   work    has    been 

begun  and  during  its  progress  the  GoverDment- 
money  has  not  been  sufficient  and  large  amonnts 
of  money  have  been  spent ;  Now  therefore 
it  is  agreed  between  all  parties  that  we  shall 
receive  the  remainder  of  the  Government-money, 
782  r//f>,  pay  50  ryo  due  for  the  hire  of  mud- 
scows,  and  undertake  the  cleiining  of  the  portion 
uow  remaining,  and  carry  it  on  until  coaipleted 
and  officially  inspected;  that  we  shall  pay  the 
wages  of  the  bargemen,  the  expense  of  official 
inspectors'  sheds  and  laborers'  sheds,  fees  of 
superintendents,  laborers'  wages,  etc.,  and  shall 
make  every  effort  to  guard  against  delay ;  that 
we  Hhall  have  no  responsibility  in  regard  to  the 
two  special  places  [left  to  your  charge] ;  that  on 
request  we  shall  deliver  to  you  your  share  ^ 
of  any  extra  payments  [of  the  Government- money] 
wliich  we  may  obtain  for  specially  diffioolt 
portions  ;  and  that  you  shall  leave  the  pumpSi 
scaffolding,  and  other  apparatus  just  as  they  now 
are,  the  same  to  be  restored  to  you  on  completion 
of  t)ie  wurk.  Acting  under  the  agreement  thus 
privately  made  between  us,  we  shall  complete 
the  cleaning  not  later  than  the  last  day  of  the 
ensuing  11th  year,  putting  on  a  sufficient  number 
of  men  and  boats ;  and  if  this  proves  impossible 
we  shall  endeavor  to  cause  as  little  inconvenience 
as  may  be.  In  testimony  of  this  we  hereby 
exchange  instruments  of  the  above  efifect. 

Kokwa,  n  (serpent),  10,  20  (Nov,  19,  1845). 
Toshichi,   renter   of  the   shop  of  Kiiyiro,  in 
Ofume-knramayo  ward,  Fukagawa. 


1.  Hai  (distribute)- ftin. 
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Kitisiike,  Iftinl-reater  of  Jatara,  in  Yokoyaiua- 
dobo  ward. 
To 
MoBahe,  Eaq." 
Tbe  above  inatfnment  being  drawn  np.  the  plftintiff  and 
the  defendADt  became  tbe  partners  of  Slonuke.  But  in 
a  short  time  difficult  portions  wei'e  found  in  the  area 
to  be  cleaned,  and  the  cust  increased  largely,  until  the 
amounts  paid  in  hy  liinBiike  by  the  11th  mouth  of  that 
year  amoaoted  to  1,920  ri/o.  1  hit;  for  the  slo^vness  of 
the  work  made  it  difficult  to  estimate  tbe  total  cost  of 
any  portion  beforehnud.  Moreover,  as  the  time  for 
completion  naoicd  in  the  contract  had  now  expired,  the 
two,  [Kinauke  and  Toahichi,]  were  obliged  to  give  up 
the  undertaking,  the  remainder  of  the  work  being  under- 
taken and  ultimately  completed  by  llosuke.  Of  the 
above  1,920  ryr,.  1  bu,  9-15  ryo  in  nil  has  since  been 
paid  at  various  times  to  Kinsuke,  and  the  amount  left 
unpaid  is  975  n/o,  1  hit.  The  above  facts  are  admitted. 
But  [there  are  reasous  why  the  payment  of  this  remaiuder 
should  not  be  enforced] ,  Now  that  the  plaintiff  and 
defendant,  after  entering  into  the  above  contract  and 
making  out  a  new  instrument  in  which  they  appeared 
as  purine ra  1  [of  Mosuke]  (who  appears  to  have  taken 
advantage  of  their  Inexperience  in  such  matters  and 
knowingly  included  the  ntost  difficult  places  in  the  portion 
assigned  to  tliemj  hawi  given  up  the  uudertnking  on 
account  of  their  miscalculation  of  the  expense,  it  is 
difficult  to  see  why  [Kinsnke]  shoald  make  the  claim  that 
he  does.  ^  Of  course  the  defendant  occupies  the  position 
of  a  foi'mer  servant  of  Kinsuke,  and  dues  not  wish  to 
appear  guilty  of  a  breach  of  the  duty  of  devotion  arising 
from  that  relation ;  but  as  his  acconnt  with  Mosake  is  stiD 


1.  Uclu-nakama.     2.  That  is,   if  there    was    atijr   Oovernment 
money  to  divide,  he  might  daim  some  ol  it ;   bat  there  wai  ncma. 
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No.  60]  Such   were   the  statements  of  the   parties,    [and  the 

Court  reached  the  following  conclusions] :  It  is  clear 
that  the  plaintiff  had  lent  various  sums  to  Toshichi, 
taking  sometimes  an  instrument  of  loan,  sometimes  the 
defendant's  seal  in  an  account-book.  But  when  the  new 
instrument  was  drawn  up,  by  which  both  parties  became 
the  partners  of  Mosuke,  and  [it  was  stipulated  that]  these 
advances  should  be  left  as  they  were,  and  that  any 
money  which  might  be  received  by  them  from  the 
Government  for  the  undertaking  should  be  divided  among 
them  on  its  completion,  without  caring  for  any  settlement 
in  regard  to  the  above  advances,  this  claim  for  the  advances 
became  merely  a  matter  between  themselves,  ^  and  was 
no  longer  to  be  regarded  as  a  debt  due  from  one  to 
the  other. 

The  parties  declare  that   they   have   no  fault   to  find 
with  the  proceedings  as  related  above.  ^ 

Trial  was  held  as  above  related.  The  parties  dis- 
agree as  to  the  validity  of  the  claim,  but  it  seems  to 
me  that  the  matter  is  one  between  themselves,  and  that 
the  judgment  should  be  that  no  order  of  payment  should  be 
made.  I  therefore  consult  you  on  the  subject. 
Year  of  the  Ape, 
2nd  month.'* 

2.     Jxuhjinent. 


it 


Kokwa,  V  (Ape),  2,  4  (March  8,  1848). 

Before  the  Lord  of  Sado. 


1.  The  idea  is  that  as  Kinsuke  had  now  entered  the  nndertakiiig 
as  a  partner,  taking  a  partner's  risks,  his  past  advances  should  be 
regarded  as  advanceR  on  the  partnership  account.  Each  oiie  put  in 
what  money  he  could  get,  and  trusted  to  getting  it  back,  not  from 
the  other  partner  as  a  borrower,  but  from  the  proceeds  of  the  under- 
taking ;  the  division  being  presumably  according  to  the  advances  of 
each.  2.  This  phrase  is  customary  in  this  place.  It  may  mean  that 
the  summarized  testimony  was  read  over  to  the  witnesses  and 
declared  correct  by  them. 


25S 

An  action  baving  iieen  brought  by  Einaake.  of  BukIiu, 
Kalsiishika  koii,  Susaki  village,  iu  the  deputy's  district 
of  Saito  Kabei,  for  nrreare  of  a.  money  loan  of  975  ry>, 
1  bii  odd,  alleged  to  bu  due  fi'om  Tnshichi,  renter  of  the 
shop  of  Einjiro,  of  Fukagawa,  Ofuce  kuriimaye  ward, 
[the  defendant]  was  suromoiKid  by  a  T-riuy  iuiloraement 
and  trial  was  had.  The  judgment  is  that  uo  further 
trial  shall  be  had.  It  19  plaia  that  the  plaintiff  lent 
the  above  Bum  to  the  defendant,  partly  on  inBtruments  of 
loan,  partly  in  the  shape  of  book-debts.  But  when  the 
new  instrument  was  dritwc  up  and  the  pFirtnership  waa 
formed^  with  Mosuku,  renter  of  the  five- men -compuny's 
shop  iu  Reiganjima,  Shiwo  ward,  for  the  cleaning  of  the 
canal,  the  loan  was  left  as  it  was,  the  parties  agreeing  ttiat 
whatever  moueya  uiigbt  be  received  for  the  cleaning 
upon  its  completion  !:<hould  be  divided  among  them,  and 
that  no  further  account  should  bo  taken  of  the  loan  in 
question,  the  advances  thus  becoming  a  matter  between 
themselves  only.  The  parties  should  be  directed  to  hand  up 
an  instrument  [ofsubmisaion]. 

Note,  that  as  the  case  was  brought  up  by  the 
Finance  Magistrats,  there  is  no  complaint." 


[No.  61]      Money  Loan. 

An  Action  by  Eeiun,  of  the  Sairen  Temple,    Lower 
Ichibukata   village,    Bushu,^  against    Sentaro,    of 
Hagiwara  village,  WashUj^  and  another. 
Dated  Eayei,  U.  (Cock),  3,  21  (April  IS,  1849). 

1.     ConmltatioH. 

"  This  action  was  brought  before  the  Lord  of  Yamato, 

then  Temple  Magistrate,   and,   a  £rst-seal  summons  having 

1.  Uchi-iiakama  ni  naru.    2.  MuBashi  kuni.     3.  Yamato  kuiti. 
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Ko.  61]  been  issued  for  the  21st  of  the  9th  month  of  the  last  Ape 
year  (October  17,  1848)  as  the  day  of  appearnnee,!  trial  was 
had.  Pending  trial,  however,  the  office  was  vacated  by 
the  above  person,  and  the  case,  on  coming  before  me,  was 
again  examined. 

The  plaintiff  Keiun  alleged  as  follows  : — 

He  had  deposited  with  one  Hyoshichi,  of  Washn, 
Wada  village,  related  to  him  civilly ,2  a  sum  of  20  kvcamme 
in  silver,  which  had  been  laid  aside  by  him  as  a  promotion- 
fund.3  He  was  requested  by  Matabei,  father  of  the 
defendant  Sentaro,  in  the  last  Serpent  year  (1845)  to  lend 
him  the  amount  for  a  short  time  and  had  sent  his  disciple 
Shimmyo  to  that  place,  and  the  latter,  after  negotiating 
with  Matabei  and  Hyoshichi,  had  lent  the  sum  to  Matabeii 
taking  a  receipt  from  Hyoshichi.  The  loan  was  not  paid  at 
maturity,  and  demand  was  made  several  times.  Mean- 
while Matabei  fell  ill  and  died,  and  the  plaintiff  then  went  for 
payment  to  his  son  Sentaro,  but,  notwithstanding  frequent 
demands,  no  payment  has  yet  been  made,  and  he  has  always 
some  excuse  or  other ;  by  all  of  which  the  plaintiff  is  greatly 
injured. 

Sentaro  pleaded  as  follows  : — 

He  had  no  knowledge  of  any  loan  by  Eeinn  to  his 
father   Matabei,   and   moreover  he  found  on  inspection  that 

the   seal   on   the   alleged   instrument   of    loan   is   not    his 
father's  ;  so  that  he  cannot  be  liable. 

The  witness  *   Hyoshichi  testified  as  follows  : — 

It  is  true  that   Keiun   was   born   in  Tsunoye   village, 

in   the   same  province  as  the  witness,  and  is  civilly  related 

to   him  ;  that  the   witness   was   entrusted  by  Keiun   with 

a   sum   of  20   hvamme  in   silver  to   keep   for   him;   that 


1.  Sashi-bL  2.  Zokuyen.  Tlie  disciple  aud  priest  were  related 
to  each  other  religiously  (see  p.  89,  ante);  but  the  disciple's  or 
priest's  natural  father  or  son  was  related  to  him  civilly.  8.  To  pay 
any  fees,  etc.,  required.  4.  Hiki-ai-nin  (a  person  drawn  in,  i.e.,  one 
involved,  but  not  as  a  party). 
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fiubseqnently,  in  the  last  Serpent  year,  Eeinn*s  disciple 
Shimmyo  came  to  the  witness  and  requested  bim  to  deliver 
over  the  money,  annoancing  Eeion's  intention  to  make 
the  loan  to  Matabei  as  requested  by  him ;  that  the  witness 
immediately  delivered  it  over  and  the  loan  was  made  [to 
Matabei] ,  an  instrument  being  taken  [by  the  lender] . 

As  the  statements  of  the  parties  differed,  other 
witnesses  were  called,  and  the  above  instrument  was  taken 
up  [by  the  Court],  inspected,  and  compared  with  the 
temple-registry^  [of  the  defendant's  father].  It  then 
appeared  that  the  seal  of  Matabei,  as  well  as  those  of 
Genzo,  of  Taguchi  village,  and  of  others,  (whose  names 
the  instrument  bore] ,  were  not  genuine.  Further  trial 
was  had  on  this  point.  It  appeared  that  the  money  said 
to  have  been  lent  to  Matabei  was  really  not  received 
by  him  at  all  from  Shimmyo,  who,  it  appears,  after  receiv- 
ing it,  according  to  Keiun's  intention,  from  Hyoshichi, 
turned  it  to  his  own  use,  forging  an  instrument  of  loan  and 
deceiving  Hyoshichi.  Both  Matabei  and  Shimmyo,  however, 
are  dead,  and  the  exact  facts  cannot  be  ascertained.  But  it 
has  been  made  clear  by  the  trial  that  no  loan  was  received 
by  Matabei ;  and  the  plaintiff  now  thoroughly  regrets  having 
brought  the  action,  proceeding,  as  he  has  done,  on  a  mistaken 
idea  and  without  having  another  consultation  [with  the 
defendant] .  Hyoshichi  also  is  now  aware  of  his  error  ;  for 
he  at  first  corroborated  by  his  testimony  the  statements  of 
KeiuD,  declaring  that  the  money  was  undoubtedly  lent  [to 
Matabei]  by  Shimmyo,  although  the  witness  had  had  no 
other  personal  connection  with  the  transaction  than  the 
delivery  of  the  money  to  Shimmyo.  He  thoroughly  regrets 
his  culpable  conduct,  and  earnestly  desires  the  pardon  of 
Sentaro.  Sentaro,  on  his  part,  declares  that  he  has  no  fault 
to  find,  now  that  the  fapts  have  been  made  clear. 


1.  Because  here  the  seals  were  to  be  found  in  authentic  form. 
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(N9.  01  For  these  reasons  [the  plaintiff  and  Hyoshichi]  have 

Hiikeil  leave  jointly  that  the  action  may  be  viHithdrawn.  Now 
Keiun  and  Hyoshichi  would  ordinarily  merit  some  severity 
ou  account  of  their  culpable  conduct  as  above  described* 
But  leave  has  been  asked  to  withdraw,  and  as  there  is  no 
reason  why  it  should  not  be  given,  should  I  confine  myself 
to  issuing  a  severe  censure  ^  and  then  grant  leave  to  with- 
draw ?  I  consult  you  on  this  point. 

Year  of  the  Cock, 

8rd  month,  21st  day/' 

2.     Document  of  Subwission, 

**  Document  handed  up. 

An  action  for  a  money-loan  having  been  brought 
before  you  by  Keiun,  of  the  Sairen  Temple,  Bushu,  Lower 
Ichibukata  village,  against  Sentaro,  of  Washu,  Hagiwara 
village,  and  another,^  witnesses  were  summoned  and  the 
trial  had. 

The  plaintiff  Keiun  alleged  as  follows :  He  had 
deposited  with  one  Hyoshichi,  of  Washu,  Wada  village, 
related  to  him  civilly,  a  sum  of  20  kwamwe  in  silver,  which 
had  been  laid  aside  by  him  as  a  promotion -fund.  He  was 
requested  by  Matabei,  fi\ther  of  the  defendant  Sentaro,  in  the 
last  Serpent  year  (18-15)  to  lend  him  the  amount  for  a  short 
time,  and  had  sent  his  disciple  Shimmyo  to  that  place,  and 
the  latter,  after  negotiating  with  Matabei  and  Hyoshichi, 
had  lent  the  sum  to  Matabei  taking  a  receipt  from  Hyoshichi. 
The  loan  was  not  paid  at  maturity  and  demand  was  made 
several  times.  Meanwhile  Matabei  fell  ill  and  died  and  the 
plaintiff  then  went  for  pa^^meut  to  his  son  Sentaro ;  bat, 
notwithstanding  fret]uent  demands,  no  payment  had  yet  been 
made,   and  he  has  alwa}^  some  excuse  or  other ;  by  all  of 


1.  There  were  tTro  degrees  of  censure  (*^i*<xri) :  1st,  censure,  2nd» 
seTere  c«usure  {kitto  shikari).  2.  This  person,  Kiyemon,  appears 
below  in  the  list  of  parties. 
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which  the  plainti£f  was  greatly  ixrjared.  Sentaro  pleaded  aa 
follows :  He  had  no  knowledge  of  any  loan  by  Keion  to> 
his  father  Matabei,  and  moreover  he  fonnd  on  inspeotion 
that  the  seal  on  the  alleged  instrument  of  loan  was  not  his 
father's ;  so  that  he  could  not  be  liable.  The  witness  Hyoshi- 
ehi  testified  as  follows :  It  was  true  that  Eeiun  was 
bom  in  Tsunoye  village,  in  the  same  province  as  the 
witness,  and  wfts  civilly  related  to  him,  that  the 
witness  was  entrusted  by  Eeiun  with  a  sum  of  20  kwamme 
in  silver  to  keep  for  him ;  that  subsequently,  in  the  last 
Serpent  year,  Eeiun*s  disciple  Shimmyo  came  to  the 
wituess  and  requested  him  to  deliver  over  the  money, 
announcing  Eeiuu's  intention  to  make  the  loan  to  Matabei 
as  requested  by  him ;  that  the  witness  immediately 
delivered  it  over  and  the  loan  was  made  [to  Matabei] . 
Further  trial  was  had.  It  appeared  that  the  money 
said  to  have  been  lent  to  Matabei  was  really  not  received 
by  him  at  all  from  Shimmyo,  who,  it  appeared,  after 
receiving  it,  according  to  Eeiun's  intention,  from  Hyoshichi, 
turned  it  to  his  own  use,  forging  an  instrument  of  loan 
and  deceiving  Hyoshichi.  Both  Matabei  and  Shimmyo, 
however,  are  dead,  and  the  exact  facts  cannot  be  ascer- 
tained. But  it  has  been  made  clear  by  the  trial  that  no 
loan  was  received  by  Matabei ;  and  the  plaiutiff  now 
thoroughly  regrets  having  brought  the  action,  proceeding, 
as  he  has  done,  on  a  mistaken  idea  and  without  having 
another  consultation  [with  the  defendant] .  Hyoshichi  also 
is  now  aware  of  his  error  ;  for  he  at  first  corroborated  by  his 
testimony  the  statements  of  Eeiun,  declaring  that  the  money 
was  undoubtedly  lent  [to  Matabei]  by  Shimmyo,  although  the 
witness  had  had  no  other  personal  connection  with  the 
transaction  than  the  delivery  of  the  money  to  Shimmyo. 
He  thoroughly  regrets  his  culpable  conduct,  and  earnestly 
desires  the  pardon  of  Sentaro.  Sentaro,  on  his  part, 
declares  that  he  has  no  fault  to  find,  now  that  the 
facts    have    been  made  clear.    For  these    reason3    leave 

Vol.  xz.  Snp.  Ft.  iU.— 17. 
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No.  61]  to  withdraw  was  asked  for  and  has  been  granted.  Now, 
as  for  Keiun  and  Hyoshichi, — Eeian,  intending  to  lend 
to  Matabei,  father  of  Sentaro,  of  Hagiwara  village,  in  the 
same  province,  the  sum  of  money  which  he  had  deposited 
with  Hyoshichi,  of  Wada  village,  Washn,  entrusted  the 
matter  to  his  disciple  Shimmyo,  who  on  receiving  it  from 
Hyoshichi,  did  not  hand  it  to  Matabei,  bat  kept  it  for  him* 
self,  forging  an  instiniment  of  loan.  Nevertheless  Eeiun, 
snpposing  that  the  loan  had  really  been  made,  and  feeling 
impatient  at  getting  no  payment  in  answer  to  his  demands^ 
prematurely  brought  action,  without  having,  [as  he  should 
have  had],  one  more  consultation  [with  the  defendant].  As 
for  Hyoshichi,  he  at  first  corroborated  with  his  testimony 
the  statements  of  Eeiun,  declaring  that  the  money  was 
undoubtedly  lent  to  Matabei,  although  the  witness  had  had 
no  other  personal  connection  with  the  transaction  than  the 
delivery  of  the  money  to  Shimmyo.  These  two,  therefore, 
would  ordinarily  merit  some  severity  on  account  of  their 
culpable  conduct ;  but  as  they  have  asked  for  leave  to 
withdraw,  they  are  only  to  be  severely  censured. 

Such  being  your  decision,  wo  all   respectfully  acknow- 
ledge it,  and  herewith  hand  up  our  document  of  submission. 
Eayei,  II  (Cock),  8,  21. 

Keiun  J  of  the  Sairen  Temple,  New  Shingon  sect, 
Bed-Seal  laud,^  in  Lower  Ichibugata  village, 
Tama    kori^    Bushu,     in    the    income-fief    of 

Nagasawa  Naiki Plaintiff' : 

Ihei,  headman,  representative  of  Sentaro  and 
KiyenwHy  farmers,  of  Eagiwara  village,  Uda  korij 
Washu,  in  the   deputy's   district  of  Ishiwara 

Seizayemon     Defendants ; 

Zenzo,  farmer,  of  the  above  Hagiwara  village,  re- 
presentative   of    MoshirJdf    elder,    and    Kibeif 

1.  Go-shu-hichi ;  the  Shogun's  red  seal  vras  used  in  grants  of 
tax-exempt  land,  of  which  temples  were  the  most  frequent  bene- 
ficiaries. 
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farmer,  of  the  above  Hagiwara  village,  and  of 
Chosiike,  headman,  and  Jinnosttke,  elder,  of 
Upper  Tagachi  village,  the  same  hori^  in  the 
deputy's  district  of  the  above  Seizayemon 
Witnesses;'^ 

Sawforoy  Yofforo,  Jinshiro,  representatives  of 
KisukCy  of  the  same  village Ditto  i 

Khjemon, .  farmer,  of  Tsunaye  village,  Shikigami 

korif  the  same  /mm,  in  the  fief  of  Oda,  Lord  of 

Inngo    Ditto; 

HyosJiichi,  farmer,  of  Wada  village     Ditto  ; 

Seibfiiy  farmer,  of  Higenashi  village,  Yamabe  /»or/, 
the  same  kiuiiy  in  the  fief  of  Todo,  Lord  of 
Idzumi      Ditto ; 

KokunjOy  disciple  and  representative  of  Kikuryo, 
of  the  Soyu  Temple,  Yuzu  Nembutsu  sect,  in  the 
above  Hagiwara  village  Ditto; 

To  the  Chamber  of  Decisions. 
I  also  liave  appeared   and   made   acknowledgment  of 
the  above  judgment,  and  herewith  affix  my  official  seal. 

The  Proclamation-chief  2  of  the  Sbimpuku  Temple." 


FNo.  62]      Moneij  Transaction. 

An  Action  by  Kumazo,  of  Yashu,^  Kamma 
village,  against  Gibei,  of  the  same  kuniy  in 
the  Ashikaga  New-land,^    Lower  Town. 

1.  It  is  in  the  Japanese  idea  not  at  all  improper  for  a  witness 
to  have  a  representative.  Even  to-day  the  lawyer  may  testify 
in  Court  on  behalf  of  his  client.  2.  For  this  officer,  see  Part.  I 
Here  the  Shimpuku  temple  is  probably  the  head- temple  of  the 
district,  to  which  the  pl^ti£fs  belonged,  and  the  above 
officer  would  have  the  duty  of  keeping  a  record  of  all  lawsails 
afifectiug  temples  within  his  district.  3.  Shimotsake  kuni,  4.  Shiii' 
den.  At  some  previous  epoch  this  district  had  been  reclaimed  lor 
cultivation,  and  was  populaily  known  by  the  above  name. 
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No.  62]  Dated  Kayei,  H  (Cock),  4,  18  (May  5,  1849).i 

1.     Consultation, 

''From  Ikeda,  Lord  of  Harima. 

The  above  actiou^  was  brought  before  Makino  of 
SaDsha,^  then  Temple  Magistrate  and,  a  summons  having 
been  issued  for  the  13th  of  the  2Dd  month  of  the  year 
before  last  (Goat)  as  the  day  of  appearance,  trial  was 
had.  Pending  trial,  however,  the  office  was  vacated  by 
him,  and  the  case,  on  coming  before  me,  was  again 
examined. 

The  plaintiff  Kumazo  alleged  as  follows  : — 
He  had  been  accustomed  every  year,  in  the  intervals  of 
agriculture,  to  journey  to  Sendai  to  sell  cloth,  and  had 
often  been  accompanied  by  his  eldest  son  Saki^iro  and  his 
second  son  Ichijiro.  But  the  plaintiff  gradually  found 
himself  less  and  less  able,  by  reason  of  his  years,  to  make 
the  long  journey.  Unwilling,  however,  on  account  of  thttr 
youthfulness  and  inexperience,  to  send  his  two  sons  alone, 
he  requested  the  defendant  Gibei,  a  relative  of  his,  who  was 
engaged  in  the  same  business,  to  take  charge  of  his  books 
and  continue  supplying  his  customers  for  him,  promising  10 
ryo  a  year  for  his  travelling  expenses.  This  arrangement 
made,  Gibei  was  sent  for  the  first  time  in  the  6th  month 
of  the  last  Hare  year  (1843),  and  was  accompanied  by 
Sakigiro  and  the  other  son.  He  returned  to  the  village  in 
the  7th  month  of  the  same  year.  They  set  out  again  in  the 
2nd  month  of  the  following  (Dragon)  year,  and  returned  m 
the  Sd  month  of  the  same  year ;  on  this  occasion  aQ  three 
were  to  have  gone  again,  but  Ichijiro,  on  account  of 
misbehavior,  was  kept  at  home,  and  Sak^jiro  akme 
accompanied  Gibei.    The  method  of  keeping  their  books 


1.  Cited  from  "  Saikyo-dome.''  2.  The  copyist  states  that  he 
has  omitted  the  list  of  parties,  as  it  is  given  in  the  later  doeuoMBt 
3.  Sonsha  was  Saruga  kuni.  Here  the  words  **Loid  of" 
omitted  from  the  foil  title. 
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to  close  the  accounts  of  each  year  in  the  year  following ; 
and  accordingly  they  went  over  the  accounts  of  the  above 
Hare  year  (1843)  in  the  spring  of  the  Dragon  year  (1844)^ 
and  balanced  the  receipts  and  expenditures. ^  Subsequently, 
in  the  6th  month  of  the  Dragon  year,  Gibei  alone  was  sent 
out,  Sakujiro  being  engaged  in  some  other  occupation ;  and 
he  returned  in  the  7th  month  of  the  same  year.  He  was 
afterwards  sent  alone  several  times  ;  and  during  his  trip  of 
the  9th  month  of  the  ensuing  Serpent  year  (1845)  Sakujiro 
fell  ill  and  died,  in  the  10th  month.  Now  the  accounts 
for  the  preceding  (Dragon)  year  should  of  course 
have  been  gone  over  iu  the  spring  of  that  Serpent 
year ;  but  the  plaintiff,  not  once  distrusting  Gibei,  who 
was  a  relative  of  his,  and  believing  that  he  could 
learn  all  that  was  necessary  from  Sakujiro,  who 
had  chiefly  concerned  himself  with  the  business,  allowed 
the  accounting  to  be  postponed,  as  he  was  at  the 
time  occupied  with  other  undertakings.  After  Sakujiro's 
*  death  he  for  the  first  time  notified  Gibei,  on  his  return 
to  the  village,  that  he  was  ready  to  examine  the  accounts 
from  the  Dragon  year  onwards.  But  Gibei,  who  had 
kept  the  books  in  his  possession  daring  the  two  years , 
Dragon  and  Serpent,  failed  to  return  them  to  the  plaintiff, 
notwithstaudiug  his  requests.  The  delay  continued,  on  one 
or  another  pretext,  until  finally  the  books  were  handed  over 
in  the  1st  month  of  the  ensuing  Horse  year  (1846).  On 
a  close  inspection  the  plaintiff  found  on  balancing  the 
receipts  and  expenses,  that  a  deficit  of  641  rt/o,  1  bu,  2  shu^ 
[in  gold  and  silver],  and  2  kican  700  mon,  in  small  money, 
was  due  from^  Gibei.  Since  then,  demand  has  several 
times  been  made  to  him  for  payment,  but  he  has  done 
nothing  at  all  by  way  of  satisfaction,  always  offering 
some  plausible  excuse  or  other  ;  so  that  finally  the  plaintiff 
has    been   obHged  to  bring  this  action.     During  the  trial 

1.  De-trt  (out-go  and  income).     2.  Hiki-ai. 
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ff».  fi]    witiuMtm  htre  teeo   wirnmrmfd   frcsn   time  to 

•0  tlie  aieeoosii  hsre  heea  ex^apared*     Tbe  gr€9;ter  }»n 
been  nuide  satisfiietorj,   except  a  sum  of  250  ry^'  f>ator»wi 
trom  euMtomen  in  Seodai^  m  the  said  Dragoo  ve«r.     As 
to  thin,   Gibei   pleadx  that  be  sent  tbe  above  mooej,  cm  die 
Ofth  day  of  the   7th   month   of  that  year,  dozing 
in  Sendai^  to  Bhkhlzayemon,   the   bead   of  bis  main 
line,i   in   the   same   fcuni,   Asbikaga,   the  town  of  Toko,  lij 
mhom  it  waa  received  on  tbe  22d  of  tbe  saoie  mcmth  ;  mud 
that  a  record  of  tbix  wm  made  in  tbe  books  of  tbe  plaxntzff; 
and  tbat  tbe  defeudant  on  bis  return  to  tbe  \'illage,  delrrered 
the  money  and  tbe   account-book   to  Sakojiro.     [As  to  the 
detention  of  tbe  accoant-books  :  tbe  defendant  cbumed  thai 
it  wail  Hufficient   to   Kay   thatj    after  tbe  above   occorrenc* 
entries  were  made  by   Sukajiro   in   bis  own  handwriting, 
in  the  books  of  tbat  year,  of  some  money  transactions  of 
tbe   spring   of  tlio    [following]    Serpent   year ;   for    if    tbe 
books  bad  in  fiict   been   retained   by   tbe   defendant   from    • 
the    Dragon    year   ouward   no   such    writing   would    have 
been   found    thero.     But    it    may    be    that   these  entries 
were  made  by  Hiikujiro  while  in  Gibei's  house  on  one   of 
the  viHits  wliich  ho  paid  him  before  his  death.     Further- 
more,    [as   to    the    above   250    r//o] ,    Gibei   alleges   tbat, 
when    ho  delivered   the   money   to    Sakujiro,    Ichijiro    was 
present   also,     liut    Ichijiro,    who    died    the    year  before 
lust  (Goat),   said   in   his  lifetime,   when  asked  about  this, 
that    ho    know    nothing    about   any    settlement    of    that 
item.     Tho  plaintift'  acknowledges  that  the  trial  has  shown 
that    ho    was   in   tho   wrong   in   suspecting   and  charging 
Oiboi  with  unfaithfulness  in  some  of  the  transactions,  and 
that    ho    was    uogligout    in  entrusting   Sakujiro  with  bis 
[homo]    business    (although   ho    had   requested   Gibei    to 
tako  obargo  of  tho  outside  trade  for  tho  very  reason  that 
Saki^lro    was     too    young),    and    also    in    delajing    tbe 


1.  Ilon'ke, 
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acconntiug.  Bat  he  is  unable  to  feel  perfectly  satisfied 
as  to  Gibei's  dealings,  and  he  therefore  hopes  that 
further  trial  will  be  had. 

The  defendant  Gibei  pleaded  as  follows  : — 
He  had  been  engaged  in  selling  cloth,  during  the 
intervals  of  agriculture,  and  at  the  request  of  the  pltiintiff 
he  had  made  journeys  to  Sendai,  either  alone  or  in 
company  with  sons  of  the  plaintiff,  for  the  purpose  of 
assisting  him  in  his  business.  From  the  6th  month 
of  the  last  Hare  year  and  onwards  this  had  occurred 
several  times,  and  he  had  received  10  ryo  a  year 
for  traveling  expenses.  The  above  facts  are  true,  as 
related  by  Kumazo.  When  the  action  was  tried  which 
Kumazo  brought  for  the  sum  of  641  ryoy  3  bu^  2  shu,  and 
2  kvcan  700  vion  in  small  money,  alleged  to  be  due  from  the 
defendant  for  receipts  from  customers  in  Sendai  during  his 
journeys  there  in  the  last  Dragon  and  Serpent  years,  and  the 
accounts  were  all  compared,  Kumazo  declared  that  out  of 
this  amount  a  sum  of  250  r\jo,  received  from  customers  in 
the  said  Dragon  yetir,  was  still  due.  But  this  sum,  it  had 
beeu  agreed  with  Sakujiio,  was  to  be  delivered  to  Yabei,  of 
the  Kyo  House,  tbeir  regular  courier,  to  be  transmitted  to 
Shichizayemon,  the  head  of  the  main  family  liue,  at  Ashi- 
kaga,  in  the  same  kuni.  He  therefore  delivered  it  to  an  agent 
of  Yabei  in  Sendai  on  the  5th  of  the  7  th  month  of  the  Dragon 
year,  setting  out  thence  himself  on  the  6th,  aud  returning 
to  the  village,  after  visiting  several  places,  on  the  16th 
of  the  same  montb.  Subsequently  he  was  notified  on  the 
22nd  of  the  same  month  that  the  money  had  reached  Shichi- 
zayemon, and  he  received  it  from  the  latter  aud  delivered  it  on 
the  29  th  to  Sakujiro,  with  an  account-book  kept  in  his  own 
hand.  Ichijiro  was  at  the  time  present  and  ought  to  have 
had  knowledge  of  the  fact.  The  receipt  of  the  cash  was  also 
entered  at  the  time  in  the  books  of  Kumazo.  Furthermore^ 
Knmazo's  assertion  that  the  defendant  had  kept  possession 
of  the  account-books  of  the  Dragon  and  Serpent  years  is  noi 
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Mo.  62]  sapported  by  the  facts ;  for  in  the  above  book,  which  is  that 
of  the  Dragon  year,  there  are  entries  in  Saknjiro's  hand  of 
money  transactions  occaring  in  the  spring  of  the  ensuing 
•  (Serpent)  yeiir.  The  fact  is  that,  according  to  report, 
Ichijiro  and  even  Sakajiro  were  not  at  all  well  condacted, 
and  it  seems  not  unlikely  that  this  money  was  spent  in 
earoasiog  and  other  pleasures  by  those  two,  and  that  Ichijiro, 
upon  the  death  of  Saknjiro  (of  which  he  was  really  glad), 
craftily  prevailed  on  Eumazo  to  take  his  present  coarse, 
Ichijiro*s  intention  being  to  get  the  defendant  out  of  the  way 
and  obtain  full  charge  of  the  outside  bnsiness.  It  is  nnreft- 
sonable  on  the  part  of  Eumazo  to  make  the  serious  charge 
that  there  is  still  a  sum  due  from  the  defendant,  and  that 
tbe  accounts  have  not  been  straight  since  Snkujiro's  death, 
in  view  of  Kuuiazo's  negligence  in  delaying  the  examination 
of  the  accounts  during  Sakujiro's  lifetime. 

The  witness  Shichizayemon  testified  as  follows  : — 
He  carries  on  the  business  of  cloth -selling  in  the  in- 
tervals of  a >:ri culture ;  and  Gibei's  family  is  a  branch  [of  the 
witness's  familvl .  He  had  heard  thiit  Gibei  was  accustomed 
to  travel  to  Sendai,  on  the  business  of  Kiimazo.  either  alone 
or  iu  the  company  of  Sukujiro  and  Ichijiro,  Kumazo's  sons, 
and  had  made  the  journey  several  times  since  the  6th  month 
of  tbe  last  Hare  vear.  The  witness  also  had  customers  in 
the  same  place ;  and  it  had  for  years  been  his  practice, 
whenever  a  remittance  of  monev  was  necessarv,  to  make  it 
through  the  courier  Yabei,  of  the  Kyo  House.  Saknjiro  also 
was  accustomed  to  remit  money  in  the  same  way  (thinking 
other  couriers  less  safe),  to  be  received  by  the  witness  when 
brought  by  Yabei.  This  being  the  general  custom,  the 
witness  received  from  Gibei,  then  on  his  travels,  the  sum  of 
250  ryo,  on  the  22nd  of  the  7th  month  of  the  Dragon  year  ; 
and  he  delivered  it  to  Gibei  on  the  29th  of  the  same  month, 
on  his  return  to  the  village. 

Now,  none  of  these  statements  can  be  accepted  as  eon- 
pletely  proved.  But  we  certainly  cannot  believe  the  itatenMiit 
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of  the  plaintid,  at  whose  request  Qibei  travelled  to  Seudai^  ^t; 

iu  Oshn,  several  times  since  the  last  Hare  year,  to  carry 
on  his  trade  for  him,  that  there  is  au  unpaid  residue  of 
250  ryo,  collected  from  customers  in  the  Dragon  year,  due 
from  the  defendant ;  for  [the  defendant's  statement]  that 
the  money  was  paid  into  the  proper  hands  after  his 
return  to  the  village  is  coiToborated  by  the  testimony  of 
ShichizayemoD,  of  Yoko  town,  Ashihaga,  in  the  same  Icuni, 
and  furthermore  there  is  iu  the  cash-book^  delivered  to  the 
plaintiff  by  Gibei  at  that  time  au  entry  of  its  safe  arrival* 
It  is  furthermore  unreasonable  for  the  plainti£f  to  assert  the 
existence  of  this  residue  when  he  had  [carelessly]  entrusted 
all  his  pecuniary  affairs  to  Sakujiro,  the  very  person  whose 
youth  was  the  reason  for  requesting  Gibei  to  accompany 
him  on  the  jourueys.  Moreover,  in  the  account-book  of  the 
Dragon  year,  said  to  have  been  for  some  time  kept  back  by 
the  defeudant,  are  entries  in  the  hand  of  Sakigiro  of  some 
pecuniary  transactions  in  the  following  Serpent  year;  so 
that  the  statement  that  the  book  was  not  received  by  the 
plaintiff  before  that  time  cannot  be  accepted.  Certaiuly  it 
must  be  said,  as  to  the  manner  in  which  his  books  were 
kept,  that  if  it  was  customary  to  settle  up  the  accounts  of 
one  year  in  the  year  following,  he  should  have  made  such 
an  examination  of  the  accounts.  !EQs  negligence  in  leaving 
matters  in  Stikujiro's  hands  because  of  other  business  and 
in  delaying  the  examinatiou  of  the  accounts  was  such  that 
we  cannot  accept  his  assertion  as  to  this  balance  due,  for 
it  was  set  up  only  after  the  death  of  Sakujiro  and  rested  on 
mere  suspicion. 

Trial  haviug  been  held  as  above,  the  parties  declared 
that  they  have  no  fault  to  find. 

The  result  of  the  trial  was  [the  testimony]  above 
recorded.  The  plaintiff's  claim  being  apparently  without 
foundatiou,     I  think  the  judgment  should  be  that  no  further 
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!!•.  62]    trial  be  had,   as  the  above  testimony  appears  to  require. 
I  therefore  consalt  yoa. 
Year  of  the  Cock, 
4th  month/' 

2.     Document  of  Submission, 

**  Docameut  handed  up. 

An  action  has  been  tried  in  your  Court  for  the 
recovery  of  money  dae  between  Eamazo,  of  Yashn,  Eamma 
village,  and  Gibei,  of  the  same  province,  Ashikaga  New- 
lands,  Lower  Town. 

The   Coart   certainly   cannot   believe   the  statement  of 
the   plaintiff,  at   whose   request    Gibei  travelled  to  Sendai, 
in   Oshu,    several   times   since  the  last  Hare  year,  to  carry 
on  his  trade  for  him.   that   there   is   an   unpaid   residue   of 
250   t-yo,   collected   from    customers   in   the   Dragon  yearv 
due  from  the   defendant :    for    [the  defendant's    statement] 
tbat   the   money   was   paid  into  the  pro|>er  hands  after  his 
return   to   the   village    is   corroborated    by   the   testimony 
of    Shichizaycmon.      of     Yoko     to^vn.    Ashikaga,    in    the 
same  kuni,   and    furthermore   there   is    in    tbe    cash-book 
delivered     to    the     plaintiff   by    Gibei    at    that    time    an 
entrv  of  its  safe  arrival.    It  is  furthermore   unreasonable 
for   the   plaintiff  to   assert   the  existence    of   this  residue 
when    he    had    entrusted    all    his    pecuniary    affairs     to 
Sakujiro,  the  very  person  whose   yontb   was   the  reeaoD 
for    requesting    Gibei    to    accompany    him    on    joomeys. 
Moreover,  in  the  account -book  of  the  Dragon  year,  said  ta 
have  been  for  some  time  kept  back  by  the  defendant*  are 
entries   in  the  hand  of  Sakujiro  of  some  pecuniary  trans- 
actions in  the  following  Serpent  year  ;  so  that  the  statement 
that  the  book  was  not  received  by  the  plaintiff  before  that 
time  cannot  be  accepted  by  the  Court.     Certainly  it  most  be 
said,  as  to  the  manner  in  which  his  books  were  kept,  that  if 
it  was  customary  to  settle  up  the  accounts  of  one  year  in  tlie 
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year  following,  he  should  have  made  such  an  examiunlioD  of 
the  accoQutB.  His  negligence  in  leaving  matters  in 
Sakojiro's  haoib  because  of  other  business,  and  in  delaying 
the  examinatioti  of  the  accounts,  was  such  that  the  Court 
cannot  accept  his  assertion  as  to  thia  balance  due,  for  it  waa 
set  ap  only  after  tlie  death  of  Sakujiro  and  reated  on  were 
suspicion. 

The  Court  ban  therefore  ordered  thnt  no  further  trial 
be  made.  We  all  respectfully  acknowledge  this,  and  here- 
with hand  up  our  document  of  submission. 

Kayei,  U  (Cook),  4,18. 
Wabaskichi,  representative  of  Kumaio,  farmer,  of  Kammft 
village,  Aso  kori,  Yashu,  fief  of  li.    Steward    of 

Palaee-Cleaiiing flaintiff'T 

with  the  representatives  of  the  village  officials.' 
Gibei,  iarmer,  of  Lower   Town,  Ashikaga  New-lands,   the 

same  kujii,  fief  of  Toda  Takejiro De/'endont; 

witli  the  repreeentativea  of  the  village  officials. 

ShichUai/emon,  farmer,  of  Yoke  Town,  Aehikaga  New-lands, 

the  same  kitni,  fief  of  the  same  person...  triiit^ai;  3 

with  the  representatives  of  the  village  ofiicials. 

To  the  Chamber  of  Decisions.'' 


[No.  63]      M.'iiqi  Loan. 

An  Action  by  Katsn,  widow  of  Seibaciii,  of  Shimosa 
kiini,  Kemmikawa  village)  against  Jiugobei,  of 
the  siune  village,  and  64  others,  before  the  Liord 
of  Sado. 

Dated  Kayei,  U  (Cock),  7  (August,  1849). 


1.  Mura-yalcuui»  toilai ;  the  village  oflicialB  iboald  have  attended 
is  vouchers  of  the  partiea  The  names  of  tha  offlcials  have  been 
>mitted  hy  the  copf  ist.    2.  Lit.,  inmmotied  (or  eiftmioatiou. 
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Fo.  63]    1.     Consultation, 

"  From  Knsumi,  Lord  of  Bado. 

Action  for  a  money  loan,  by  Katsu,  widow  of  Seihachi, 
Shimosa  kuni,  Kemmikawa  village,  against  Jingobei,  of  the 
same  village,  and  6  others.^ 

This  action  was  brought  before  me,  and,  a  first-seal 
summons  being  issued  for  the  4th  day  of  the  2nd  month  of 
this  year  as  the  d»y  of  appearance,  trial  was  had.  Pending 
trial  Jingobei  and  5  others  of  the  defendants  settled  the 
claim  privately,  and  an  instiiimeut  of  discharge^  in  dne  form 
was  filed.  But  one  of  the  defendants,  Shozayemon,  of 
Katsuta  village,  in  the  same  kuni,  declared  that  he  had  no 
such  debt  as  that  for  which  suit  was  brought.  He  main- 
tained that  the  seal  on  the  instrument  [ofiered  by  the  plaintiff] 
was  not  his.  The  plaint ifif,  on  examination,  claimed  that 
the  instrument  was  one  which  had  been  received  bjr 
her  late  husband  Seihachi  for  a  loan  [to  Shozayemon] , 
and  there  was  no  reason  to  suppose  that  the 
was  not  genuine;  that  the  defendant's  assertion 
merelv  an  excuse  invented  bv  him  and  the  snretv  to  avoid 
payment ;  and  that,  as  many  other  loans  had  been  made  bjr 
Seihachi  and  instruments  taken,  all  of  which  had  been  paid 
on  demand,  it  was  verv  stran^^e  that  Shozuveman  alone 
should  raise  such  a  plea.  During  these  proceedings  an 
interpellation^  was  filed  by  Sh(»shicbi,  son  of  Shozayemon. 
stating  that,  whereas  an  action  for  a  money  loan  had 
recently  bt-en  brought  by  Katsu,  widow  of  Seihachi, 
against  his  father  Shozayemon,  the  alleged  sum  was  one 
which  had  been  borrowed  for  him,  'Shoshichi/  of  the  tud 
Seihachi  in  his  lifetime,  by  Jinsuke,  of  Konshibashi  village, 
in  the  same  kuni,  and  others,  Shoshichi  being  at  the  time 


1.  The  discrepancy  between  this  figure  and  that  above  cas  omtj 
be  accounted  for  bj  sapposing  that  the  represeotatiTes  wen  6  in 
number.  2.  Sumi-kuchi-ihomon,  3.  A'aie-(oait  (fanning  in, 
in  irregaUr]3r)-«>  (complaint,  proeecding). 
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unable  to  pay  &  sam  lost  in  gambling  games  ontcrml  iuto 
by  bim  at  tbe  persuasion  of  tbuse  persona;  ami  Ibat,  as 
3eibaohi  hnd  informed  him  that  be  would  len4  it  only  in  the 
name  of  Shozayemon  as  debtor,  Shoabichi  had  leluctuntly 
executed  aji  instrnment,  for  28  ryo,  &  bu,  in  tlio  Qtime  of 
Shozayemon,  and  delivered  it  [to  EJeibacfai] ,  without  the 
knowledge  of  SUozayemon.  This  sort  of  a  traniiactioD 
being  prohibited  by  law  and  too  importaut  to  be  overlooked, 
Shoshichi  was  examined  and  testified  as  follows  : — 

He  is  a  horse-doctor,  and,  when  in  the  last  Dragon 
year  ho  went  to  a  neighboring  village  to  do  aome  doctoring, 
he  met  on  the  road  Jinauke,  of  EuushibasM '  village, 
and  atopped  with  bim  to  visit  Yaeugoro,  of  Yokoto  villag«, 
in  the  same  province.  There  were  there  Goroyemon,  of 
the  witness'  village,  Eumezo,  of  Yokoto  village,  Kangiro, 
of  Eemmiknwa  village,  and  some  others.  After  being 
entertained  with  wine  and  viands,  the  witness  was  induced 
by  them  to  take  part  in  a  gambling  game.  At  the  end 
of  the  second  game  he  was  told  by  them  that  be  was  in 
debt  for  24  ryo,  2  bu ;  but,  aa  he  did  not  have  that  sum 
with  him,  he  borrowed  it,  through  the  intervention  of 
Goroyemon,  Eaujiro,  and  the  others,  from  Seihachi, 
of  Kemniikawa  village,  who  was  said  to  be  iu  the  habit 
of  lending  money  tu  different  people.  But,  aa  be  was  told 
that  the  instrument  muet  bear  the  name  of  his  father 
Shozayemon,  ho  reluctantly  executed  an  inatrnment  in 
the  lattcr's  name,  without  his  knowledge,  and  gave  it 
[to  Seihachi].  No  money,  however,  waa  received  by  him 
at  tbc  time.  Subsequently,  in  the  8th  month  of  the  Qoat 
year,  he  was  told  by  Goroyemon  that  he  maat  renew  the 
instnimctit,  because  Seihachi  claimed  that  the  debt  waa 
increased  by  interest  to  28  rya,  2  bu.  The  witness  thers- 
upon  renewed   the   inatrument,  and  at  the  aame  time  wrote 

1.  The  meaning  ol  this  name  {"  caU-biidge")  showa  hov  Sho* 
ehichi  came  to  go  to  that  region. 
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Nt.  63]  the  name  of  the  person  in  qaestion  ^  and  of  his  relative 
Eazayemon  of  the  same  village,  as  sureties,  withont 
informing  tbem,  and  delivered  it  to  Seihachi, — patting  no 
seal  on  it,  however,  since  he  was  a  son,  [not  the  head  of 
a  family,]  and  had  none.- 

The  said  Jiusuke,  Goroyemon,  Eanjiro,  Knmezo,  as 
well  as  Yasugoro  and  Sabnroyemon,  were  summoned  and 
examined;  but  thev  declared  that  there  was  no  truth  in 
Shoshichi's  story.  It  finally  appeared,  after  further  examin- 
ation and  repeated  confrontations  3  of  the  jK-rsons  involved, 
that  Shoshiehi's  statements  were  false  and  that  he  had  not 
taken  part  in  gambling ;  that  he  stopped  at  the  houses  of 
Saburovemon  and  Kanjiro,  on  his  way  to  a  neighboring 
village  to  do  some  doctoring,  and  only  played  chess  with  the 
above  two  aud  Goroyomon,  Jinsuke,  Kumozo,  and  others, 
bettiug *  10  or  20  tun  on  the  result ;  that  he  was  beaten 
and  lost  a  small  sum  and  requested  Seishichi  to  loud  htm 
some  money,  vrho,  beiug  then  in  need  of  money  himself  in  a 
bargain  he  was  makinir  for  a  horse,  promised  to  borrow  it 
of  Seihachi,  through  the  intervention  of  Goroyemon  and 
Kanjiro.  but  the  i>roraise  was  not  carried  out  and  the  money 
was  not  received  :  that  afterwards,  in  the  8ih  month  of  the 
Goat  vear  (the  vear  before  lastV  lie  was  a  train  in  want  of 
money  for  a  similar  reason.-^  and  at  the  request  of  Seihachi 
made  out  an  instrument  for  28  i»/".  2  /•»/.  in  the  name  of  his 
father  Sht»zavemon,  and  delivered  it  to  Stihachi ;  that,  as 
Seihachi  did  not  have  the  entire  sum  at  hand,  only  3  ryo 
were   received  on  account,^  the  residue  to  be  given  after- 


1.  Probablv  Shozayemon.  the  father;  tonin,  "this  person,"  is 
constantly  uscJ  \yheie  the  reader  must  gue?5  at  the  referenee. 
2.  This  second  document  was  apparently  signed  by  ShosLichi.  with 
his  father's  and  Kazayemon's  names  as  smeties.  3.  Jitii.  4.  Kahe- 
thciii,  to  bet  en  chess.  J''tthuytrhi  is  the  tenn  for  *  famltllcg.*"  and 
here  seems  to  be  c^.-n!inei  tj  pare  games  of  chjoic^.  cot  indudiag 
bettiug  on  games  of  skill.  5.  That  is,  gambling  debts.  6.  Vchi- 
kin. 
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wards  ;  and  that,  before  this  wae  doae,  Seihachi  fell  ill  and 
died.  The  above  also  appeare  from  the  accoaut-booka  of 
the  plaintiff  to  have  been  the  trne  nature  of  the  trane action. 
It  seems  that  the  instrnment,  when  iirst  delivered,  bore  no 
seal,  and  was  probably  sealed  afterwards  in  Seihachi's  pre- 
sence, when  the  payment  on  acoonnt  was  made  and  the 
residue  promised,  but  the  &cts  as  to  this  part  of  the 
transaction  cannot  be  learned  with  certainty,  Seihachi  being 
no  more. 

Now,  as  for  Katsn,  there  was  negligence  on  her  put 
in  bringing  the  suit  against  Shozayemon  without  conferring 
further  with  him,  even  though  she  did  not  know  that  the 
instrument  bearing  the  name  of  Shozayemon,  found  among 
Seihachi's)  papers  after  his  death,  waa  really  executed  and 
delivered  by  Shozayemon's  son  Shoshichi  without  his  father's 
knowledge,  and  that  Seihachi  had  never  handed  over  more 
than  a  part  of  the  loan.  Next,  as  to  Shoshichi,  he 
played  chess,  in  the  last  Dragon  year,  with  Jinsnke  and 
others,  betting  10  or  20  sen  on  the  game ;  and,  when  he 
went  to  borrow  of  Seihachi  and  was  told  that  the  loan 
would  be  given  only  on  coudition  that  the  inatrumeat  waa 
in  his  father  Shozayemon's  name,  he  delivered  [to  Seihachi] 
an  instrument,  without  seal,  bearing  the  name  of  his  futber, 
and  received  a  sum  on  account.  When  the  action  was 
brought'  by  Katau,  widow  of  Seihachi,  gainst  Shozayemon, 
fur  the  moDoy  due  on  that  loan,  Shoshichi  was  afraid, 
and,  recnlling  to  his  mind  the  chess-playiug  with  Jinsako 
and  others,  he  bethought  himself  foolishly  that,  if  be 
should  make  np  a  story  that  he  had  gambled  with  them 
and  had  obtained  through  their  intervention  a  loan^  from 
Seihachi  iu  order  to  pay  the  gambling  debt,  and  should  file 
a  petition^  in  Court  to  that  effect,  the  others,  alarmed 
at    the    tieriousnesB    of    the    charge    that    they   had  been 


I.  Aile-torii  (to  take  anolhetasdefendant).    2.  Kari-uke-m 
3.  Viliie-idem.  » 
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No.  63]  engaged  in  this  violation  of  law,  woald  endeavor  to 
settle  the  case  privately  aud  cease  to  trouble  his  £aflier 
Shozayemon  any  further;  and  so  he  brought  in  tte 
interpellation  containing  false  statements  to  the  abova 
effect.  Bot  now  he  realizes  his  misdoings  and  repents.  Aa 
for  Goroyemon,  Jinsuke,  Saburoyemon,  Kumezo,  and  Kane- 
jiro,  they  stopped  short  with  betting  on  the  chess,  but  tat 
this  violation  of  law  in  betting  on  the  chess  (in  eompany 
with  Shoshichi)  they  are  now  thoroughly  repentant. 

As  Shoshichi  has  paid  back  to  the  plaintiff  the  8  rya 
borrowed  from  Seihachi,  and  as  Shozayemon  has  declared 
that  he  has  no  fault  to  find  with  any  person,  the  whola 
affair  having  grown  out  of  his  sou's  misconduct,  the  parties 
all  petition  by  a  joint-document  for  the  withdrawal  of  the 
action, — a  course  which  appears  to  be  perfectly  allowable. 
Now  tbough  Shoshichi,  Goroyemon,  Jinsuke,  SabnroyemoOr 
Eumozo,  and  Kanjiro  were  so  culpable  as  to  make  bete  in 
violation  of  law,  yet  the  affair  occurred  in  the  last  Dragon 
year,  two  years  ago.  Shoshichi,  as  well  as  Eatsu,  oa^t 
in  strictness  to  be  visited  with  severe  measures  for  their 
culpable  conduct,  but  now  that  leave  to  withdraw  has  been 
asked  for,  I  think  it  would  be  better  only  to  order  tar 
Shoshichi  severe  censure,  and  for  Katsu,  censure,  omitting 
any  further  penalty;  and  as  for  Gt>royemon,  Jinsuke, 
Saburoyemon,  Kumezo,  and  Kanjiro,  to  make  no  order  ibr 
punishing  them  for  misdoings  of  so  long  ago.  All  ahoiikl 
hand  up  a  document  of  submission,  acknowledging  the 
grant  ID  g  of  leave  to  withdraw. 

I  consult  vou  as  to  the  above  decision. 

m 

Year  of  the  Cock, 
7th  month." 

2.     Jmhm^nt. 

"  Action  for  a  money  loan,  brought  by  Eatsu,  widow 
of  Seihachi,  of  Shimosa  kuni^  Eemmikawa  village,  against 
Jingobei,  of  the  same  village,  and  54  others. 
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The  claim  was  for  arreMS  mnoQiitiDg  to  some  82^  rya^ 
2  bu,  and  28  kwan,  200  mon  in  small  money,  chw  ta 
Eatsu,  widow  of  Seihacbi,  of  Shimosa  knni,  Chiba  fiori^ 
Eemmikawa  village,  La  the  deiraty's  district  of  Iwata 
Kawasaburo,  from  Jingobei,  of  the  same  village,  in  tihe 
income-fief  of  Kobayashi  Torttnosoke,  and  54  others,  and 
an  indorsing-seal  summons  was  issued  and  trial  had. 
Pending  trial  the  plaintiff,  alter  consnlting  with  Jingobei 
and  53  others,  privately  settled^  the  suit  against 
these  defendants,  receiving  some  89  njo^  1  bu,  and  9  kwan^ 
700  mon  in  small  money,  out  of  the  801  ryo^  2  aliu,  and 
28  kivan,  200  man  in  small  money  [which  she  claimed] , 
and  agreeing  to  take  new  instruments  for  188  ryo^  8  6u, 
and  make  no  further  claim  for  the  remainder.  An  instm- 
ment  of  discharge  signed  by  all  parties  was  filed.  Bat  the 
couut^  in  the  complaint  against  Shozayemon,  of  the  same 
kon,  Katsuta  village,  in  the  income-fief  of  Isbiwo  Oribe 
[was  not  included  in  this  settlement,  and]  bis  son  Shoshichi 
then  made  an  interpellation,  stating  that  the  loan  was 
really  made  to  him  for  paying  a  gambling  debt  and  that 
his  father  Shozayemon  had  no  knowledge  of  it  at  all. 
Witnesses  were  then  summoned  and  further  trial  had,  and 
it  appeared,  after  the  parties  had  been  confronted,  that 
Shoshichi  hud  in  fact  not  gambled,  as  he  had  stated, 
that  he  had  only  bet  on  chess,  and  that  his  statements  above 
mentioned  were  false.  It  also  appeared  that  Shoshichi, 
without  informing  bis  father,  bad  arranged  with  Seihachi 
to  borrow  the  sum  of  28  i^yo,  2  bu,  but  that  only  8  lyo  were 
received,  Seihachi  not  having  the  whole  sum  at  hand,  and 
that,  before  the  residue  was  received,  Seihachi  died. 

The  3  ryo  having  been  returned  to  the  plaintiff,  the 
parties  have  all  petitioned  for  leave  to  withdraw  the  action, 
declaring  that  they  have  no  further  allegations  to  make,  and 
this  petition  is  granted  and  an  order  of  withdrawal  accord- 


1.  Eachi-akerUf  put  an  end  to.    2.  Burii  part. 
Vol.  XX.  Sup.  Ft.  ill.-18. 
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Ko.  63]  ingly  issned.  As  for  Eatsu,  Shoshiehi,  Gknroyemon,  Knineio 
Saboroyemon,  Kanjiro,  and  Jinsnke,  [the  followiiig  ordfln 
are  made] . 

As  for  Eatsn,  there  was  negligence  on  her  part  in 
bringing  the  snit  against  Shozayemon  withoat  eonfening 
farther  with  him,  even  though  she  did  not  know  thftt  the 
instrnment  bearing  the  name  of  Shozayemon,  fonnd  among 
Seiliachi's  papers  after  his  death,  was  really  exeeoted  and 
delivered  by  Shozayemon's  son  Shoshichi  withoot  hit 
father's  knowledge,  and  that  Seihachi  had  never  handed 
over  more  than  a  part  of  tbe  loan.  Next,  as  to  Shoshichi, 
he  played  chess,  in  the  last  Dragon  year,  with  Jinsnke  and 
others,  betting  10  or  20  «r7t  on  the  game ;  and,  when  he 
went  to  borrow  of  Seihachi  and  was  told  that  the  loan  would 
be  given  only  on  condition  that  the  instrnment  was  in  his 
father  Shozayemon's  name,  he  delivered  [to  Seihachi]  an 
instrument,  withoat  seal,  bearing  the  name  of  his  fiEUher, 
and  received  a  sam  on  account.  \Mien  the  action  was 
bronght  by  Katsu,  widow  of  Seihachi,  against  Shoyemon, 
for  the  money  due  on  that  loan,  Shoshichi  was  afraid,  and, 
recalling  to  his  mind  the  cbess -playing  with  Jinsnke 
and  others,  he  betboaght  himself  foolishly  that,  if 
he  should  make  up  a  story  that  he  had  gambled 
with  them  and  had  obtained  through  their  intervention 
a  loan  from  Seihachi  in  order  to  pay  the  gambling 
debt,  and  should  file  a  petition  in  Court  to  that  effect,  the 
others,  alarmed  at  the  seriousness  of  the  charge  that  they 
had  been  engaged  in  this  violation  of  law,  would  endeavor 
to  settle  the  case  privately  and  cease  to  trouble  his  fitther 
Shozayemon  any  further ;  and  so  he  brought  in  the  inter- 
pellation, containing  false  statements  to  the  above  effect. 

As  for  Goroyemon,  Jin  sake,  Saburoyemon,  Kumezo, 
and  Kanjiro,  they  stopped  short  with  betting  on  the  chess, 
but  this  betting,  as  well  as  Shoshichi*s,  was  in  violation  cf 
law  and  was  culpable  in  every  one.  The  parties  in  strict- 
ness deserve  severe  measures,  but,  as  leave  to  withdrmw 
has  been  asked,  Katsu  is  allowed  to  go  with  merdy  ft 
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censare,  Shoshichi,  with  severe  censure,  and  for  Goroye- 
mon,  Kumezo,  Saboroyemon,  Kanjiro,  and  Jinsnke,  no 
order  of  punishment  shall  be  made,  the  offence  having 
•occurred  so  long  ago. 

Such  being  the  judgment,  the  parties  are  to  hand  up 
a  document  of  submission ;  and  notice  of  the  judgment  is 
also  to  be  given  to  Hara  Tsugizo,  clerk  of  Iwata  Kuwa- 
sabaro,  to  Nagata  Gorodayu,  retainer  of  Ishiwo  Oribe,  and 
to  Nomura  Yabei,  retainer  of  Yoshida  Shinan.'* 


SECTION  n.-^HATTELS.^ 


rNo.  70]  ^     Concerninci  the  Business  of  Leasing 
Chattels  for  Hire.^ 

A  Memorial  by  the  Towu  Magistrates.  ^ 

Dated  Kokwa,  II.  8  (September,  1802). 

1 .     Memorial, 

**From  Odagiri,  Lord  of  Tosa, 
Negishi,  Lord  of  Hizen. 
In  order  to  obtaiu  some  knowledge  of  the  facts 
relating  to  those  who  make  a  livelibood  by  chattel  leases^ 
we  have  had  a  report  prepared  as  to  what  is  commonly 
believed  ou  the  subject.^  We  have  not  publicly  Mtid  bo 
on  the  occasion  of  examining  litigants,  3'et  it  seems  to 
us  tliat  these  reports  reach  the  essence  uf  the  subject. 
Ou  the  whole,  this  leasing  of  chattels  for  hire — household 
utensils  and  furnishings,  clothes,  and  the  like — ,  if  made 
for  the  limited  period  already  prescribed  and  for  a  moderate 
cluu'ge,  is  a  couvenient  method  of  supplying  the  temporary 
needs  of  borrowers ;  and  the  practice  has  been,  for  some 
time,    to   order  restoration   of  the   articles   sued    for    aud 


1.  liuppin  {J/utiit-hin) ;  this  seems  the  nearest  available  render* 
ing.  2.  The  numbers  of  the  cases  were  necessarily  given  before 
printing  for  puq^oi=:es  of  cross-reference,  aud  after  printing  had 
begun  Si.  me  changes  were  made  in  the  numbering  which  left  a  few 
numbers  un tilled  between  the  first  and  second  Sections.  There  is  no 
gap  in  the  text,  except  that  one  unimportant  case  has  been  omitted. 
3.  Sonrfjo.  4.  Probably  to  the  Council  of  State.  Cited  tem 
"  S^hnjidome-iho.''    5.  Probably  like  the  one  appended  to  Ko.  33,  ante. 
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pEL^ment  within  90  days  of  unpaid  charges.  lu  the  claas  of  Hee.  IL 
cnses  that  have  come  before  the  Coart  of  iato  the  borrowers 
are  the  poorer  elaases, — dwellers  in  back  streets,  people 
living  on  the  earniogs  of  to-day, '  and  tht  like.  If  they  once 
fall  sick,  they  have  no  oapItalB  [to  snppiirt  them,]  aud  no 
one  will  lend  them  money  in  the  ordinary  way  ;  bo  they 
lease  chattels  aod  borrow  money  by  pawning  them,  or 
lease  the  chattels  and  then  pawn  them  again  with  Uie 
leaaor,  or  borrow  money  directly,  the  transaction  being 
nominally  a  chattel -lease.  There  is  of  coarse  no  fixed 
rate  fur  the  hire  of  the  chattels ;  aud  as  the  creditors 
are  liable  to  find  that  their  penniless  debtors  have 
fled  the  town,  escaping  seoretly  to  the  ooontry  districts, 
or  have  in  some  other  way  eluded  them,  they  naturally 
impose  rather  high  charges.  Now,  nnless  claims  arising 
from  these  transactions  are  relegated  to  private  eetUement, 
the  cases  daily  brought  before  us  will  reach  a  large 
number ;  and  oar  second  deliberation  in  the  lost  Goat  year, 
three  years  ago  (1799).^  was  ou  the  questions:  'Shall 
actions  on  chattel- lenses  henceforth  be  rejected  ?  [If  not 
entirely,]  how  can  a  reduction  in  their  number  be  effected  ?' 
In  former  times  there  were  persons  called  '  day-to-day 
lenders,'*  who  exacted  a  high  daily  interest  and  leat  for 
a  period  of  days.  For  each  transaction  they  made  ont 
two  iiistrumenta,  one  of  which,  intended  for  show,  declared 
the  rate  of  interest  to  be  1  bii  per  20  rt/o  [per  month ; 
while  the  other  contained  the  actual  terms  agreed  on.] 
But  in  the  2nd  (Dog)  year  of  Kwaneei  (1790),  strict 
regulations  were  issued  against  usurers,  and  since  then 
the  term  '  day-to-day  loan '  has  gradually  disappeared 
and  that  of  '  chattel  teases  '  has  come  into  use  instead.  In 
the   same   way,    we  believe,   these    '  chattel    leases  '    will 


I.  SottO'hi-gurtuhi ;  band-to-moQth   persons,  who  Devei  have 
anything  saved  from  f  estaida;.    3.  MatorU.    3.  See  it^ra,  3.    ^Bi 

liB,y)-naihi  (inetalment)-Ji«>U. 
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No.  70;;  disappear  if  we  take  strict  measures.  Yet,  as  we  have^ 
said,  this  sort  of  transaction  is  to  the  poor  man  ar 
perpetual  spring  at  which  he  quenches  his  thirst  and 
obtains  refreshment  and  strength,  and  to  destroy  it 
entirely  would  be  a  fruitless  waste  of  effort  on  our 
part.  Our  conclusion  was,  after  much  deliberation 
that  where  the  claim  was  clearly  unconscionable  and 
oppressive,  the  guilty  party  should  be  censured  and 
either  sentenced  to  hand-stocks  or  committed  to  the- 
charge  of  relatives  or  friends,  according  to  the  circum* 
stances  ;  and  judgment  [for  the  recovery  of  any  part  of  his 
claims]  should  hardly  ever  be  given.  [This  rale  was 
followed.]  Those  whose  extortions  had  not  been  of  an 
aggravated  sort  were  talked  to  of  the  right  and  wrong  ^  of 
the  matter,  and,  as  a  rule,  they  acknowledged  the  justice  of 
what  was  said  and  entered  into  a  private  settlement. 
Out-and-out  usurers,  of  course,  were  on  conviction 
sentenced  to  banishment  to  a  distant  island.  Bat  sinee 
last  Goat  year(1799)^  it  is  a  fact  that  no  final  judgment 
has  been  rendered  in  an  action  for  hire  of  chattels  leased ; 
for  when  the  military  gentry  have  been  found  borrowing- 
chattels  for  hire  or  even  in  possession  of  articles  suspected 
to  have  been  obtained  in  that  way,  they  were  reasoned 
with  on  the  right  and  wrong  of  the  matter ;  and  where 
lenders  were  found  leasing  chattels  for  hire,  instead  of 
lending  money  directly,  they  were  severely  reproved,  and 
in  consequence  settled  the  claims  privately ;  so  that  there' 
was  no  need  of  rendering  a  judgment  at  all. 


1.  Ri  (advantage) -^a I  (disadvantage).  The  nature  of  thif 
peculiar  Sinico-Japauese  expression  has  already  been  expUiiied. 
The  whole  bearingR  of  a  subject  are  sometimes  indicated  l^  naming 
the  two  opposite  terms  involved,  thus  **  famess-neamess  **  ii 
**  distance  ".  So  here  rigai  signifies  all  the  considerations  that  bear 
on  a  question.  The  Court  set  these  forth  to  the  parties  and  uged 
them  to  act  in  accordance  with  the  dictates  of  reason.  S.  The  jear 
of  the  decision  reached  in  the  next  document. 
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Sach  are  the  considerations  affecting  this  subject.  [Ses.  IJU 
The  complete  prohibition  of  these  chattel  leases  would 
inevitably  cause  great  distress  among  the  poorer  classes,  and 
we  believe  that  these  claims  should  be  dealt  with  in  the 
mode  already  followed.  Particular  no^  should  be  takeu  by 
the  officera  of  our  two  Courts  ^  of  the  names  recorded  in  the 
register  [as  professional  money-lenders]  ;  and  these  and 
all  others,  wherever  a  particularly  extortionate  claim  is 
made  or  the  defendant  is  specially  culpable,  should  be 
punished,  according  to  the  circumstances,  by  banishment 
to  one's  province,^  by  confinement  in  hand  stocks,  or 
the  like. 

Such  are  our  views   on  this   subject,  expressed  after 
perusal  of  the  above  report. 
Year  of  the  Dog, 

8th  month  (September,  1802)." 

2.     Instructions  of  the  Town  Magistrates,  at  this  time  in  force. 

''  (a).     Actions  on  chattel  leases  forrestoration  of  the 
articles  and  payment  of  the  charges  ; 

(b).     Actions  on  money-loans,  in  which  final  judgment 
is  given  at  this  Court : 

>^  The  trial  of  actions  and  disputes  of  every  kind  should 
take  place  as  soon  as  possible  and  judgment  be  rendered. 
With  regard,  however,  to  the  above  two  sorts,  even  though 
the  accounts,  etc.,  are  in  proper  shape,  and  are  just  as 
alleged  by  the  plaintiff,  payment  should  henceforth  not  be 
ordered  immediately, — the  new  rule  in  this  point  departing 
from  the  previous  practice  of  ordering  payment  within  a  short 
time  even  without  requiring  an  instrument  of  acknowledg- 
ment. 3  A  joint  pleading  should  be  ordered,  the  case  tried 
by  the  Trial  Bureau,  and  most  probably,  afker  the  right  and 


1.  The  two  Town  Magistrate's  Courts.  2.  Zai-iho,  8.  Kuehi' 
gakif  the  written  acknowledgment  of  the  judgment  required  of  a 
defendant  after  judgment  rendered.    See  No.  88,  ante. 
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901]  wrong  have  been  set  forth  to  the  pnties,  pByment  nill  be 
made  and  no  judgment  need  be  rendered.  If,  however,  the 
ease  eomes  to  a  judgment,  the  defendanl  must  draw  vp 
an  iugtnunent  of  aeknowledgincait,  declaring  thai  he  wifl 
positively  nut  fail  to  pay  as  ordered. 

The    above  resolution   was  reached   bv  the   Iiord  of 
Tof>:i  and  tlie  Lord  i>f  Htzen,  afier  consultation. 

KwHUKei.  XI  I  Goat),  5,  27  (June  dO,  1799)/* 


No.  71       Lffa:iin/i  of  Chattels  for  Hire. 

A     Town    Proclamation    by     the     Chamber    of 
Decihions. 

Dated  Bunkwa,  II  (Oxj,  2  i March,  1805). 

1.      /'/>//;'/*« /I    by  thf  Town  Mauixt rates  reiiardintj  the  leadwf 
of  chatteU  /or  hire. 

**  It  Lhs  been  a  custom  for  certain  money-lenders 
to  hiutl  small  kuius  (known  as  '  day-to-day  loans  * )  to 
that  <:1hhh  of  townspeople  who  live  on  the  enmings  of 
each  day.  The  rate  of  interest  was  a  httie  hi^ier 
than  iiHual,  and  the  loau  was  used  by  them  as 
their  capital  f<ir  that  day.^  However,  when  the  order 
of  last  Serpent  year  was  made  directing  the  private 
settlement  of  [oiditiary]  mouey-loans,  the  makers  of  these 
day-to-day  loans  began  to  fear  for  their  repayment,'  and 
[in  ordtir  to  evade  the  new  law]  they  resorted  to  leasee 


1.  Vkaijai-tho.  2.  They  spend  the  money  for  food,  etc.,  and  paj 
it  bank  witli  wliat  they  manage  to  earn  daring  the  day.  There 
were  and  are  numbern  of  such  people  in  the  capital.  8.  This 
wai  tho  Order  of  Kwnnsci,  IX  (1797),  given  in  No8. 
18  and  111,  by  which  ordinary  money-loans  due  before  that 
date  were  directed  to  be  settled  privately.  It  precluded  raooveiy 
of  a  mere  money-loan,  but  did  not  prevent  the  lessor  of  a  ohatlal 
from  recovoriug  the  chattel  and  its  hire. 
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n 


-of  clotbeB,  bedding,  etc.,  chugmg  a  fee  by  way  of  hire,  [ 
and  taking  an  jostrGineDt  of  lease  from  the  debtor;  tbe 
hirers  tliea  put  these  articles  in  pawn  with  eoneent  of 
the  lessors,  and  thus  obtained  moD<^y  for  tbuir  tompornry 
DeceBsities.  Thus  the  bicers  were  under  a  double  bnrdeu 
even  greater  thna  the  exoibituit  iuterest  befure  paid, 
the  hire  to  be  piiid  to  the  owners  of  tlieso  artictes,  and 
the  interest  to  be  paid  to  the  pawnbrokers.  We  have 
«ome  to  the  oonulosion,  after  much  deliberation,  that  it 
would  be  well  to  forbid  these  leases  of  chatteh  for  hire, 
and  we  enclose  a  d  rati- pro  clan  lation  aimed  at  preventing 
these  exactions. 

The  lower  class  of  the  military  gentry  ^  have  fallen 
into  the  evil  practice  of  hiring  articles  in  the  above  way, 
When  suit  has  been  brought  for  repayment,  Bometimcs 
the  parties  havo  made  private  eettlenient,  sometimes  they 
have  proceeded  to  trial.  At  the  present  time  thcie  are  a 
number  of  units  of  the  sort  pending,  in  which,  if  a  private 
settlement  should  not  be  reached,  a  full  trial  must  be 
had.  Nevertheless  as  the  lenders  have  been  guilty  of 
improper  conduct,  it  is  hardly  proper  that  payment  shoud, 
be  ordered ;  while  the  hirers,  who  also  are  reprehensible, 
certainly  deserve  some  penalty.^  It  would  be  well  to  make 
an  order  such  as  is  contained  in  the  enclosed  drafl,  and 
to  have  it  apply  to  future  suits  only,  leaving  the  present 
litigants  to  ({O  unpunished. 

We  beg  to  make  the  above  proposal,  and  enclose  the 
draft  of  a  town  proclamation. 

Year  of  the  Ox, 
2nd  month. 

Odagiri,  Lord  of  Tosa, 
Negishi,  Lord  of  Hizen." 

1.  Ootctnin,     See  p.  (>,  note  8. 

2.  The  creditors  agsravaled  their  UBorioaBiiSBH  by  t^iog  ad- 
vaDlage  of  a  (amunit'i  needs.    The  debtor*  were  goil^  of  omdaet 

ontMComiDg  a  tatnurai. 
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No.  71]    2.     Draft  of  a  Tuwn- Proclamation. 

' '  In  the  9th  mouth  of  the  last  Serpent  year  a  Proclamaiioa 
was  issued  regarding  actions  on  money-loans,  directing  that 
from  and  after  that  month  such  actions  should  not  be 
brought  to  judgment,  but  that  [private]  settlement  should^ 
after  trial,^  be  ordered.  Consequently  all  claims  for  the 
repayment  of  money,  whether  gold,  silver,  or  small  money^ 
should  be  settled  in  that  way.  But  those  who  make  a 
practice  of  lending  money  to  the  lower  classes  have  now» 
in  order  to  be  sure  of  [enforcing]  payment,  ceased  to  lend 
the  money  itself,  and  instead  lease  bedding,  etc.,  for  hire, 
taking  an  instrument  from  the  hirer,  who  raises  money 
to  satisfy  his  needs  by  putting  these  articles  in  pawn» 
Thus  the  debtors  are  subjected  to  a  double  burden — ^the  hire 
of  the  chattels  aud  the  interest  on  pledge-loan — and  are  in 
great  distress.  Moreover,  it  is  said  that  in  many  cases 
the  instrument  is  in  terms  a  lease  of  chattels,  but  in  reality 
it  is  money,  not  chattels,  that  the  debtor  receives.  This  is 
improper  conduct  on  the  part  of  the  creditor.  We  learn* 
furthermore,  that  these  loans  are  made  espicially  to  the 
military  gentry  and  privately  'fi  and  it  is  an  aggravation 
of  the  offence.  However  no  punishment  will  be  inflicted 
on  those  who  have  taken  part,  since  there  have  been  no 
public  regulations  against  such  practices.  But  hereafter 
the  following  rules  shall  be  obeyed  : — 

(1).  Actions  brought  for  the  payment  of  arrears  of 
loans  of  gold,  silver,  or  small  money  made  at  the  customaiy 
rates  of  interest  shall  be  taken  up  and  payment  ordered, 
if  the  instrument  of  debt  is  valid.*^  Loans  at  a  higher  rate 
than  the  customary  one  are  strictly  forbidden. 


1.  A  provisional  examination,  to  discover  the  true  natore  of  the 
transaction.  2.  That  is,  without  informing  the  proper  offidaUu 
3  That  is,  it  is  properly  sealed  and  contains  no  unlawful  pro- 
visions. 


PART  m. — contract:  legal  precedents.  288 

(2).    Actions  on  chattel-leases,^  where  the  debtor  is   [See.  n. 
really  in  need,   and  the  articles  are  the  customary  ones — 
clothes,  bedding,  etc,  used  for  the  purpose — shall  be  taken 
up  and  payment  ordered,  if  on  trial  the  transaction  proves 
to  be  a  lawful  one. 

Note,  that  of  course  no  action  shall  be  maintained 
where  the  transaction  is  really,  though  not  nominally,  illegal ; 
the  [essential  and  sufficient]  rule  is  that  the  instrument 
of  debt  should  declare  that  the  lease  is  for  temporary 
convenience  and  should  limit  the  lease  to  8  days ;  further- 
more the  hire  should  not  be  more  than  the  customary  rate 
[of  interest] . 

If  these  rules  are  obeyed,  no  undesirable  consequences 
will  attend  them.  Hereafter  no  actions  on  leases  found 
to  be  tainted  with  illegality — as  where  the  articles  have  beea 
hired  and  then  privately  put  in  pawn — shall  be  taken  up ; 
and  where  there  has  been  special  culpabilit}'*,  a  penalty 
shall  be  inflicted.  No  order  of  payment  shall  be  made  in 
actions  on  chattel- leases  now  pending ;  they  shall  be  left 
to  private  settlement.  The  above  rules  shall  be  obeyed, 
and  hereafter  all  oppressive  loans  forbidden.  Violations 
of  this  order  will  be  punished. 

The  above  is  to  be  published  in  all  the  wards. 
Year  of  the  Ox, 
2nd  month." 

8.     Acknoidedgment  of  sanction, 

**  We  acknowledge  the  receipt   of  your  order  to  issue 
a  Town -Proclamation  as  proposed  by  us. 
Year  of  the  Ox, 

2nd  month,  19th  day  (March  19,  1805). 
Odagiri,  Lord  of  Tosa, 
Negishi,  Lord  of  Hizen." 

1.  The  original  does  not  specify  whether  the  pajrment  of  the 
rent  or  the  restoration  of  the  article  was  demanded ;  both  werifr 
apparently  included  in  the  same  action. 
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[No.  72 j  Private  Settlement  of  Actions  for  Restora- 
tion of  Chattels  Leased  and  for  Payment 
of  Fees. 

A  Reply  of  the  Lord  of  Kai,  Town  Magistrate,  to  a 
Consultation  by  Nabeshima,  Minister  of  Public 
Works,  Town  Magistrate. 
Dated  Tempo,  XV  (Dragon),  8,  6  (September  16,  1844). 

1. 

**  To  the  Lord  of  Kni. 

from  Nabeshima,  Minister  of  Public  Works. 

There  have  of  lute  been  numbers  of  suits  for  the 
restoration  of  chattels  leased  for  hire.  The  plaintiffs  did 
not  ask  for  the  payment  of  the  fee,^  but  only  for  the 
restoration  of  the  article  leased.  Ou  trying  the  cases 
brought  on  loans  made  previous  to  the  Private-Settlement 
Ordcr,^  it  appeared  that  in  a  number  of  them  the 
subsequent  pawning  of  the  articles  was  a  part  of  the 
transaction.  Ordinarily,  if  the  parties  cannot  settle  their 
dispute  privately,  they  are  to  be  summoned,  trial  had,  and 
judgment  rendered.  But  as  regtirds  these  agreements  for 
chattel-leases,  there  is  a  Town- Proclamation  of  the  year  of 
the  Ox,  three  years  ago  (1841),^  as  well  as  an  official 
Regulation  <  of  last  year,  6th  month,  7th  day  (July  4, 
1848),  forbidding  certain  reprehensible  sorts  of  leases 
whether  the  illegality  appears  on  its  face  or  not.  Now  the 
charge  of  a  fee  in  these  leasos  is  virtually  the  same  as  get- 
ting interest  on  a  loan  ;5  so  that  it  would  seem  proper  to 


1.  liyosen;  the  euphemism  adopted  to  veil  the  transaction. 
2.  See  No.  118,  pont,  8.  This  does  not  appear.  4.  Instmctions  from 
the  Magistrates'  Offices  to  the  local  officials.  5.  That  is,  where  the 
lessor,  to  evade  the  law,  has  bought  and  leased  chattels,  and  the 
debtor  has  pledged  these  and  got  a  loan,  the  lessor  has  attained  his 
original  purpose  of  making  a  profit  on  his  monc(y  as  effectaal)j  as  if 
he  had  lent  it  directly  to  the  debtor. 
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order  a  private  seitJement  iu  actions  for  the  restoratioo*  of  ^q^^  n. 
articles  leased   before  the  above  Order.^     However,  if  the 
debtor  not  only  refusen  to  pay  the  fee,  bat   even,  though  the 
creditor   has   his   deed-of-haud,  limited  to  8  days,  as  the 
regulations  require,  declines  to  restore  the  article,  he  should 
be  deemed  culpable,  and  the  article  should  be  taken  away 
from  him  [for  the  creditor]  and  payment  [of  the  fees]  ordered.^ 
Of  course  an  action  shall  be  taken  up  if  founded  on  a  transac- 
tion which  is  really,  though  not   in  appearance,  an  unlawful 
one,  especially  where  chattels  are  leased  (instead  of  money 
loaned)  for  very  high  fees,^  even  though  the  instrument 
states  that  the  lease,  [as  required  by  law,]  is  for  8  days  only. 
These  seem  to  me  desirable  regulations  to  make,  and 
I  beg  to  consult  you  on  the  subject. 
Year  of  the  Dragon, 
8th  month." 
2.     Reply. 

**  A  claim  made  at  the  present  time  for  the  restoration 
of  chattels  leased,  where  the  lease  was  made  on  a  8-days' 
instrument  before  the  Private-Settlement  Order  is,  in 
essence,  an  unlawful  one.  My  opinion  is  that  after  trial 
of  the  case  it  should  be  disposed  of  as  you  say ;  aud 
I  shall  adopt  the  same  practice  in  my  own  Court. 
I  reply  as  above. 

Year  of  the  Dragon, 
8th  month." 


1.  Sec  Note  2.  2.  This  passage  exhibits  plainly  the  real  nature 
of  these  so-called  Nullification  or  Private- Settlement  Orders.  They 
were  by  no  means  intended  to  extinguish  entirely  the  claims 
covered  by  them,  or  to  cut  off  entirely  the  creditor's  remedy,  as  our 
prescriptive  statutes  do.  A  compromise  was  ordered ;  but  if  the 
debtor  did  not  make  a  real  compromise,  in  which  the  creditor 
received  at  least  some  portion  of  his  due,  the  Court  would  enforce 
satisfaction.  Thus  the  debtor  was  not  allowed  to  reject  entirely  the 
creditor's  demand.  Other  passages  point  to  the  same  idea.  8.  That 
is,  the  fee,  if  compared  with  the  value  of  the  article,  is  equivalent 
to  a  very  high  interest. 
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Mo.  7SJ  withoai  showing  it  in  the  instrument.  If,  then,  suit  is- 
brought  merely  for  the  restoration  of  the  artieks,  and 
recovery  be  allowed,  it  is  as  if  they  were  allowed  to* 
recover  their  capital,  though  without  interest, — ^whieh 
does  not  seem  proper  ;  and  these  cases  should  be  disposed 
of  by  an  order  of  private-settlement  according  to  what  can 
be  agreed  on  with  the  debtors.  Nevertheless,  if  a  case  ariaes 
in  which  a  person  is  really  obliged  to  borrow  some  artielee 
(not  under  an  agreement  to  pay  a  fee),  and  then  [without 
previous  concert  with  the  lender]  puts  them  into  pawn* 
should  they  not  bo  restored  to  their  owner  ? 

We  beg  to  make  this  second  inquir}\ 

Year  of  the  Dragon, 
6th  month. 

Hara  Tsuruyemon, 
Sakuma  Kei^'iro, 
Naknmura  Jirohachi." 
8.      Letter  from  a  Clerk  A 

'*  According  to  our  instructions  after  a  second  inquiry,. 

we  send  for  your  perusal  the  repl}*  received,  and  beg  the 

favor  of  your  opinion. 

Zenzayemon." 


[No.  74."'      Disjwsition  of  Actions  against  Military 
Gentrii  for  Bestoratiou  of  Chattels  Leased. 

An  Inquiry  by  a  Clerk  of  the  Town  Magistrate.^ 

**  In  Kayei,  V  (Rat),  8,  8  (September  21,  1862),  it  was 

ordered  that  such  actions  be  disposed  of  as  proposed  by  ns  in 

our  inquiry.     The  action  was  for  the  restoration  of  chattels 

leased,  by  a  woman  Rise,  of  Dobo  ward,  Yashima,  Teiijin- 


1.  This  was  evidently  seut  with  Letters  1  and  2  as  enclosues* 
2.  Cited  from  **  Yo-tfhoJidorHe-sho." 


.^^m.'Ll 
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shita,    [Yedo,]   against  the  Palace  Attendants  ^   Teii   and   [S«D.  IL 

two   others.        There   was  recently   a    7tb-day    case^    of 

the    same   sort,   and  a  trial   was    had  after     sammoning 

the   parties.     However,  after  deliberation  by   the   Coort, 

another  summons  ^  to  appear  in   6  mouths,  as  is  proper 

in  money  actions,   was   decided  on.      The    case    was  to 

be  tried  before  long  to  determiue  whether  performance  should 

be    ordered.       On     the    28th   of    last  month,    however, 

the  same  plaintiff  brought  an  action  founded  on  the  same 

transaction  against   Seika  and    one    other,    Timekeeping 

Attendants    of    the     West    Palace.^      The    complaint   in 

the   last   case   has   beeu   served   on   the  defendant    ^'eikn, 

and  if  in  the  case  against  Teii  an  order  for  performance 

is  issued,  two  actious  based  on  the  same  facts  might  be 

decided  differently,  which  would  be  improper.     Accordingly 

both  parties    [in   the  case  against  Teii]    were  summoned 

a   few   days   ago   and  trial  had.     The  defendant  asserted 

that  no  chattels  were  really  leased,  but  only  money  loaned. 

The  plaintiff,  on  the  contrary,  positively  asserted  that  there 

had  been  a  lease  of  chattels.     The  two  thus   contradicted 

each   other    directly.     They   were   summoned   once  more, 

and   it  was    announced  to  them    that    in    view    of    their 

contradictions     it    would   be    useless    to    try     the     case 

further,  aud  that  in  any  case,  even  though  the  plaintiff's 

assertion  wore  true,  yet  the  charging  of  a  fee  for  chattel 

olans  was  the  same  as  getting   interest  on  a  money  loan 

[and  hence  the  claim  was  necessarily  relegated  to  private 

settlement] .     The  best  way  of  disposing  of  the  case  seems 

to  be  to  order  an  amicable  settlement,  postponing  the  case 

for    6    months    more ;    then,  if  no  settlement   is  reached, 

to   summoD  them   next   1st  month,   examine    the    matter 

again,  and  order  performance. 


1.  See  p.  166,   ante.    2.  That  ia,  a  case  dealt  with  by  a  single 
Magistrate,  not  going  to  the  Chamber.    3.  Yobidashu 
Vol.  XX.  8np.  Pt.  111.— 19. 
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No.  75]  stated  above,  he  was  merely  required  to  make  out  on 
instrument  to  that  effect,  and  no  order  was  made  as  to  the 
royalty.  An  instrument  signed  by  Jibei  was  [also  taken  ap 
and]  placed  iu  the  official  record-chest.  The  complaint 
and  answer  together  were  then  sent  for  cancellation  of  the 
indorsing-seals."^ 


[No.  76]      Transportation  of  Freight. 

An  action  between  Heibei  and  another,  of  Takeno- 
uchi  village,  Yashu,^  and  Mizuyemon  and  10- 
others,  of  Mikami  village,  same  kuni^  before  the 
Lord  uf  Bhinano.^ 
Dated  Temmei,  I  (Ox),  12,  11  (January  24,  1782).* 

1.     Bepoj-t  of  the  Case, 

<<  Hcibci  aud  another,  of  Takenouchi  village,  Haga  kori^ 
Yashu,  in  the  income-fief^  of  Okubo,  Lord  of  Idzu,  brought 
suit,  alleging  that  they  followed  the  occupation  of  freight- 
forwarders,  receiving  the  paper  and  tobacco  goods  sent  for 
sale  from  Sakesu  town  by  the  Karasuyama  company,^  of 
the  same  knrij  and  sending  them  on  to  the  freight-forwarders 
of  Kube  village,  of  the  same  kori :  and  that  Mizuyemon  and 
10  others,  freight-forwarders  of  Mikami  village,  in  the  same 
korif  nnd  in  the  income-fief  of  Ashino,  Under-Steward 
of  the  Imperial  Kitchen,  were  interfering  with  the  plaintiflGs' 
business.  The  parties  were  summoned  by  indorsing- 
seal,*^    and   trial  was   had.     It   appeared   that  the    paper- 


1.  This  was  the  regular  procedure  at  the  condasion  of  a 
before  the  Chamber.  Compare  No.  13,  Art.  2,  ante,  2.  Shunotrako 
kuni,  3.  Then  Finance  Magistrate.  4.  Taken  from  "  Saibandome" 
iho.'*  5.  Chigyo.  See  Pai-t  I.  C.  Karantyama  was  a  place-name^ 
applied  to  a  kind  of  paper ;  probably  identical  with  Bein*8  Kunaki- 
yama ,    7.  Urahan ;  that  is,  before  the  Chamber  of  Dedsiona. 
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goods  forwarded  from  Sakesa  town  after  being  [See.  tl. 
bought  by  the  paper-dealers  were  known  as  the  "  goild 
goods,"  while  the  paper  sent  from  that  place  for  sale  else- 
where was  termed  ''  auction-sale  goods."^  Tobacco  sent  to 
Yedo  was  called  '*  Yedo  goods,"  and  that  intended  for  the 
neighborhood  [about  Sakesu  town]  was  called  ''auction- 
-sale  goods."  Thus  far  the  parties  agreed,  but  as  on  other 
points  they  contradicted  each  other,  it  was  difficult  to 
reach  a  conclusion.  They  were  therefore  ordered  to  abide 
by  the  arrangement  settled  upon  in  Horeki,  YII,  Ox 
{1767)  ;2  that  is,  the  *♦  auction- sale  "  paper  goods  were  to 
be  forwarded  through  the  freight- forwarders  of  Takenouchi 
village,  while  the  "  guild  goods  "  were  to  be  taken  by  the 
forwarders  of  Mikami  village ;  and  the  tobacco  was  to  be 
forwarded  in  the  same  way.  The  parties  were  ordered  to 
hand  up  instruments  of  acknowledgment  and  to  avoid 
disputes  in  the  future.  The  above  decision  was  communi- 
cated to  Ashizawa  Hachiro,  retainer  of  Okubo,  Lord  of 
Idzu,  to  Arai  Seikichi,  retainer  of  Ashino,  Under- 
Steward  of  the  Imperial  Kitchen,  and  to  Katayama  Bunzo, 
retainer  of  Soyei  Yeyan  ;3  and  the  complaint  and  answer 
together  were  sent  for  cancellation  of  the  indorsing- 
seals." 


1.  The  subject  of  the  case  is  one  that  occurs  more  frequently 
in  the  later  Sections  of  Part  III, — interference  with  a  prescriptive 
right  to  a  monopoly.  Here  the  plaintiffs  had  possessed  the  right  to 
deal  with  certain  classes  of  freight,  and  hence  it  became  important 
to  know  just  what  kinds  of  goods  were  included  under  the  castomary 
names.  The  first  class  was  the  goods  bought  wholesale  by  a  nakatna 
(a  firm  or  company  belonging  to  a  guild),  probably  for  sale  in  Yedo ; 
while  the  second  was  apparently  the  goods  sent  out  by  the  producers 
for  direct  sale  to  the  petty  country-dealers.  2.  As  later  cases  will 
show,  an  agreement  as  to  the  limits  of  such  a  franchise  was  often 
made  between  all  parties  and  preserved  for  scores  of  years  as  in- 
dicating the  extent  of  the  prescriptive  right.  3.  This  is  a  formality 
^customarily  employed  after  the  decision  of  any  important  case. 
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No.  ny    2.     Instrument  of  SubntUsion. 

**  On  trial  of  our  dispute  the  old  documeot  of 
Genroku,  III  (1690),  given  by  Takenouchi  village  to 
Mikami  village  [to  settle  the  respective  privileges  of  the 
parties] ,  was  found  difficult  to  decipher.  In  the  subse- 
quent memorandum  of  Kyoho,  XVIII  (1788),  the  payment 
of  a  commission  ^  [to  the  defendants]  was  recorded  ;  bnt 
this  was  confined  to  the  Kuroba  paper,  and  did  not  apply 
to  the  Karasuyama  paper  sent  from  Sakesu  town ;  so 
that  this  did  not  settle  the  dispute.  In  Horeki,  YII, 
Ox  (1757),  another  document,  sealed  by  Sayemon  and 
another  for  Takenouchi  village,  was  given  to  Genji  Uycmon, 
freight- forwarder  of  Kubo  village,  in  which  it  was  stated 
that  tlie  forwarding-rights  of  Kihei,  a  party  to  the  dispate 
then  pending,  were  transferred  in  entirety  to  Mikami 
village.  It  thus  appeared  that  the  goods  purchased  by 
the  members  of  the  paper-guild,  not  only  the  Karasuyama 
company,  2  but  also  the  Torinoko  company,  should  be 
taken  for  forwarding  by  IMikami  village.  As  for  the 
**  auction-sale  "  goods,  they  should  be  taken  for  forwarding 
by  Takenouchi  village,  notwithstanding  that  auction-sales 
are  made  at  a  number  of  new  places  other  than  the 
prescriptive  ones.3  The  plaintiffs*  assertion  that  the 
transfer  of  Kihei's  right,  as  stated  in  the  above 
document,  was  a  single  exceptional  case  is  not  well 
founled.  Nor  is  there  any  proof  of  the  defendants'  claim 
to  collect  a  commission  from  paper  goods  forwarded  from 


1.  Kosen;  the  defendants  claimed  either  to  have  the  privilege  of 
forwarding  certain  goods,  or  to  oblige  the  plaintiffs  to  pay  a  commif- 
sion  if  the  latter  forwarded  them.  2.  As  a  share  {nakavm)  was  often 
divided  among  a  nil  inber  of  houses,  the  word  **  company"  will  here 
be  used.  B.  The  defendant  wished  at  least  to  restrict  the  plaintiffs' 
business  to  those  places  and  persons  where  a  prescriptive  right  vrai 
clear.  But  the  Court  lays  down  a  general  rule,  allowing  the  plaintiff 
to  forward  independently  of  the  question  whether  be  has  ever  taken 
to  the  place  before  or  not. 
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Sakesu  town.  •  The  same  is  true  ^  of  leaf-tobacco  ^  freight.  [Sec.  n. 
But  tobacco  for  Yedo  is  to  be  taken  by  Takenoachi  village. 
In  the  first  place  the  old  accoant-books  of  the  plaintiffs 
show  the  records  of  tobacco  forwarded  by  them.  Moreover, 
it  is  unlikely  that  Mikami  village  will  suffer  appreciably, 
even  though  no  commission  be  collected  by  it  as  stated 
in  the  Kyoho  document.  Furthermore,  though  the  docu- 
ment of  Horeki,  VII,  speaks  of  the  transfer  of  certain 
forwarding-rights,  without  distinguishing  between  '^  guild 
goods"  and  '' auction- sale  goods,"  yet  as  Jibei  and 
Heibei  of  Takenouchi  village  have  been  following  the 
general  occupation  of  freight-forwarding,  there  is  no 
reason  why  their  business  should  be  restricted  to  the 
forwarding  of  paper  goods.  ^  So  that  the  tobacco,  as  well 
as  the  paper,  is  to  be  forwarded  to  the  next  village  *  by 
the  plaintiffs. 

The  above  order  has  been  issued,  and  if  we  violate 
it,  we  are  to  be  punished.  We  accordingly  hand  up  this 
instrument  of  submission. 

Temmei,  I  (Ox),  12,  11  (January  24,  1782). 
The  plaintiff,   Heibei^   representative  of  Beihei,    com- 
pany-chief, and  Jibei  J  farmer,   of  Takenouchi  village,  Haga 
korij  Yashii,  in  the  fief  of  Okubo,  Lord  of  Idzu  : 

The  defendants,  Mizuyemoriy  Bubei,  and  Jinyemon^ 
representatives  of  hilwyemon  and  another, 
farmers,  Hikozayemoriy  company-chief,  Jinyemon 
headman,  of  Mikami  village,  the  same  koi-i,  in 
the  income-fief  of  Ashino,  Under- Steward  of  the 
Imperial  Kitchen,  Mizuyemon,  and  four  others, 
farmers,  and  Buhei,  presiding  headman,  of  the 
same  village,  in  the  income  fief  of  Soyei  Yeyan. 
To  the  Chamber  of  Decisions.** 

1.  It  is  impossible  to  tell  which  part  of  the  previous  conolusionB 
this  refers  to.  2.  This  seems  to  be  the  meaning  of  kuia^ni,  3.  The 
connection  between  the   qualifying  clause  and  the  ooDclusioD  is  not 

clear. 


SECTION  m.— INTERESTS 


,*No.  77]      Intnrfit  on  Money  Loans. 

A  Proclanjation,  with  Notes  thereon. 

Dated  Kyoho,  XIV,  Cock,  (1729). 

1.     Proclamation.    Dated  Kyoho,   XIV,   (Cock),    10,    26, 
(December  14,  1729  j.^ 

"  After  the  re-coinage  of  gold  and  silver  iu  the 
Genroku  period  (1688-1708)  the  price  of  grain  advanced 
considerably.  Lately,  however,  it  has  fallen  off  again. 
Notwithstanding  this  decline  in  grain-prices,  the  interest 
on  loans  and  pledges  remains  the  same  as  before,  to  the 
great  embarrassment  of  the  people.  Accordingly  it  is 
proclaimed  that  hereafter  the  interest  paid  on  money 
loaned  since  Genroku,  XV  (1702),  shall  be  not  more 
than  5  per  cent ;  ^  so  that,  where  money  loans  previously 
made  arc  renewed  at  the  end  of  the  year  with  notes 
payable  in  the  future,  the  interest  shall  be  as  above. 

The  reduction  above  ordered  shall  not  affect  loans  on 
which  the  interest  is  now  in  arrears.  The  above  rule 
shall  be  strictly  obeyed  by  borrowers  and  lenders.  If 
borrowers  fail  to  pay,  the  creditors  should  report  to  the 
Magistrate.  If  the  reduced  interest  is  not  taken,  the 
borrower  shall  bring  the  matter  before  the  Magislrate. 


1.  Riioku,  ribu.    2.  Taken  from  "  Bwidm-to»hO'»ho,"     3.  Qo-bu. 
The  nnit  was  divided  into  10  wari ;  and  each  wart  was  ooneeived  as 
having  10  6u.    Hence  5  per  cent,  ii  "  po-ftw,"  16  per  cent.  "  iehi-weari 
g<hbu"  etc. 
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New  money  loans  may  be  made  privately,  on  whaiever  [Seo.  UL 
terms  the  parties  please,  except  that  no  excessive  interest 
must  be  contracted  for. 

The  above  rules  are  to  be  strictly  kept  in  mind. 
Year  of  the  Cock, 
10th  month." 

2.     An  Inquity  addressed  to  the  Finance  Magistrate  by  a 
Clerk. 

Dated  Kyoho  XIV,  Cock  (1729). 
*'  (1).  The  order  has  been  issued  that  there  should  be 
no  reduction  in  the  case  of  loans  whose  interest  is  now  in 
arrears.  Does  this  apply  only  to  loans  on  which  the 
interest  is  entirely  unpaid,  excluding  the  cases  where 
some  portion  has  been  paid  ? 

Appended  Note.     Just  so. 

"  (2).  The  proclamation  states  that  new  money  loans 
not  secured  may  be  made  privately,  on  whatever  terms  the 
parties  pleased,  that  in  case  of  non-payment  the  creditor 
shall  bring  the  matter  to  Court,  and  that  in  case  the 
reduced  is  not  allowed,  the  borrower  shall  come  to  Court 
about  it.  Now  is  payment  to  be  ordered  not  only  in 
case  of  [ordinary  unsecured]  loans,  but  also  in  case  of 
loans  on  pledges  [where  the  parties  have  transacted  the 
matter  privately  ^  ]  ? 

Appended    Note,     We  shall  consult  [the  Chamber] 
and  let  you  know. 

'*  (8).  In  regard  to  new  money  loans,  it  is  declared 
that  they  may  be  made  privately  on  whatever  tefms  the 
parties  please,  except  that  oppressive  interest  was  prohibited* 
Does  this  mean  that  interest  on  [ordinary]  money  loans 
made  previous  to  the  date  of  the  proclamation  is  to  be  paid 


1.  This  seems  to  be  the  only  explanatioD  of  the  sentenoe. 
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No.  77]  off  at  the  rate  of  not  more  than  5  per  cent.,  while  interest 
on  loans  made  thereafter  shall  hear  interest  as  the  parties 
please  ? 

Appended  Note.     Just  so. 

These  questious  in  regard  to  the  payment  of  ordinary 
loans  and  pledge-loans  have  arisen  in  connection  with 
transactions  of  the  sort  in  various  villages,  upon  which  the 
deputies  have  consulted  us. 

Year  of  the  Cock, 

11th  month. 

Ina  Hauyemon." 

8.     Resolution  of  the  Chamber  of  Decmons. 

Dated  Kyoho  XIV  (Cock). 
'*  If  in  the  instruments  of  loan  the  rate  of  interest 
appears  as  a  part  of  the  original,  recovery  shall  be 
granted  [without  further  delay] ;  but  if  the  entry  appears- 
to  have  been  written  in  after  the  execution  of  the  doca* 
mcnt,  an  examination  into  the  facts  shall  first  be  made.'* 


[No.  78J      Interest  on  Money  Loans. 

A  Ilesolution  of  the  Chamber  of  Decisions. 

Dated  Gembun,  I  (Dragon),  9  (October,  1786).^ 

1.  liesoliitioji, 

<*  Interest  on  [ordinary]  money  loans  and  on  hjrpotheos- 
was  [in  Kyoho,  XIV]  lowered  from  the  high  rate  of  20 
per  cent,  to  the  rate  of  5  per  cent.  Now,  however,  an 
order  shall  be  issued  prescribing  15  per  cent,  as  the 
proper  rate. 

The  above  was  determined  at  a  session  of  the  Fall 
Chamber." 

1.  Taken  from  **  Injoihin-cho  of  Gembun,  IV." 
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2.     Appended  Order.  [Bee.  HL 

*<  Interest  on  [ordinary]  money  loaus  and  ou  h3rpothecs 
shall  be  lowered  to  15  per  cent.,  payment  being  ordered 
at  this  rate." 


[No  79]  Correction  of  the  Rate  of  Interest  in 
Land-Pledge  Instruments  bearing  no  Seal 
of  the  Headman  or  no  Place-name  or  in 
any  way  not  corresponding  to  the  Landy 
etc.  J  and  in  Tenancy  Contracts  similarly 
defective^  both  being  regarded  as  Hypothecs^ 

A  Resolution  of  the  Chamber. 
Dated  Gembun,  I  (Dragon),  9,  21  (October  25,  1786).i 

"Since  Kyoho,  XTV  (1729),  land-pledge  instramentft 
bearing  no  seal  of  the  headman,  no  place-name,  ^  or  in  any 
way  not  corresponding  to  the  land  pledged,^  are  to  be 
regarded  as  hypothecs.  Such  claims,  then,  are  to  be^ 
treated  on  the  footing  of  [ordinary]  money  loans,  and 
the  sum  due  is  to  be  paid  ofif  at  the  end  of  80  days.  * 

Note,    that   arrears  in  the   payment   of    rent   by   the^ 
tenant   are  therefore   to   be   assimilated   to  interest   on   a 
loan^  and  are  not  to  exceed  15  per  cent. 
Year  of  the  Dragon. 
9th  month. 

The  above  was  deter luiued  at  a  session  of  the  Fall 
Chamber." 


1.  Taken  from  *•  Knkidome-sho.''  2.  Meitho ;  probably  the  azana 
or  name  of  a  plot  of  land,  given  to  it  when  originally  reclaimed. 
See  Simmons,  Notes  on  Land  Tenure,  tic.,  p.  101.  3.  The  written 
instrument  not  correctly  describing  the  land  pledged.  4.  Jn  the 
earlier  periods  the  regular  procedure  for  money  loans.  5.  The 
pledgor  often  received  the  land  back  from  the  pledgee  as  tenant,  and 
paid  rent  to  the  pledgee  during  the  term.  Nuinerons  loans  and 
lawsuits    involving    this    transaction  will    be  found  in  Part  VI.. 
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No.  82]  My  idea  as   to  the  proper  practice   proves   to  agree 

exactly  with  yours ;  so,  in  accordance  with  your  appended 
note,  we  shall  both  adopt  the  same  practice. 
6th  month." 


[No.  83]      Amendment   of  the    Rule  m  regard  to 
Interest  on  Money  Loans. 

A  Proclamation-Order  from  the  Council  of  State  to 
the  Three  Magistrates. 
Dated  Tempo,  XIII  (Tiger),  9,29  (November  1,  1842).i 

1.      Pnu-l(vnation» 

**  To  the  Three  Magistrates  : 

*  (1.)  Hitherto  the  interest  on  money  loans  in  general 
has  been  15  per  cent.  It  is  now  ordered  tliat  hereafter 
the  rate  shall  be  1  hu  per  25  nfo.  Not  the  least  excess 
beyond  this  shall  bo  allowed.  Sundry  charges  exacting  a 
higher  rate  under  otlier  names  are  of  course  prohibited. 

(2.)  On  loans  already  made  at  the  usurious  interest  of 
20  per  cent,  tlie  rate  shall  be  reduced  to  the  above  figure  of 
1  hu  per  25  rifo.  Loans  may  be  nuide  at  lower  rates  as  the 
parties  please. 

(3. )  Tlie  rate  shall  apply  to  all  loans  whatever,  even 
though  from  the  funds  of  royal  abbots  -  or  other  persons  of 
high  position. 

(4)  The  fixing  of  the  above  rate  of  interest  on  money 
loans  is  not  to  be  looked  upon  as  a  cause  of  loss  to  money- 
lenders ;   it  rather  tends  to  their  peace  of  mind.3 


1.  Taken  from  **  O-kakitsnke-tovic-ttJw,''  and  **  Shin-harigami' 
»ho"  It  lias  been  already  said  the  title  Sambugyo  (Three 
Maf^istrates)  in  probably  merely  the  popular  name  for  the  Chamber  of 
Decisiotis.  2.  See  No.  32,  ante.  3.  J3y  relaxing  the  strain  on  the 
debtor  claims  and  preventing  bankruptcies  and  flight. 
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Moneyed  persons  oughi  to  lend  their  money  for  tiie  boueGt  [See.  I 
of  society;  borrowers  are  not  to  be  so  reprehensible  ns 
to  fail  to  pay  what  they  owe.  Lenders  should  sne  for 
their  money  only  when  it  cannot  be  helped,  showing 
nprigbtness  and  sincerity  in  all  their  dealings,  and  obeying 
the  regulations  of  Kwansei,  IX,  Serpent  yenr,i  for  money 
actions.  If  those  rules  are  violated  and  unjnat  dealing 
practiced,  they  will  on  conviction  be  severely  reproved. 

The  contents  of  the  above  shall  be  proclitimed  through 
all  the  wards  and  villages. 

9th  month.' 

The  above  order  is  to  be  announced  in  all  those  places 
where  the  proclamation  of  Ewansel  was  annoanced.^ 
Judgment  shall  be  rendered  hereafter  only  on  careful  exami- 
nation of  the  facts.  Where  unjust  dealing  is  discovered,  it 
should  be  carefully  investigated  for  violations  of  the  above 
rules,  and  defaulting  debtors  who  have  been  ordered  to 
pay  are  to  be  carefully  examined  again,  and  payment  again 
ordered." 

2.     Proposal  by    the  Vhamliff  in  eonnectujn  with  the  above 
law. 

Dated  Tempo,  XIII  (Tiger),  10,  25  (November 
27,  1842). 
"  (1).     Money  loans   made  before  the  end   of  the  last 
9th  month  at  an  interest  of  more  than  1  bu  per  25  njo  shall 
be  ordered  paid  at  the   rate  of  1  hu  per  25  ryo,  if  suit  is 
brought  on  or  after  the  1st  day  of  the  preaeut  month. 

(2).     If  the  instrument  of  loan  is  dated  on  or  after 


1.  Probably  No.  13,  aiiU.  2.  The  "  places  "  probably  refers  to 
the  couatr;  districts ;  aud  the  idea  is  merely  for  the  officials  to  take 
pains  that  the  anuouncemeut  is  made  in  all  places  where  the  Shognn- 
ate  judicial  aathority  reached.  This  last  paragraph  is  a  direction 
appended  for  the  benefit  of  the  Magistrates  in  their  eiitoteem«Dt  of 
the  proclamatioil. 
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No.  83]  the  Ist  day  of  the  present  month  ^  and  bears  a  higher 
interest  than  1  bii  per  25  ryo,  no  sait  shall  be  entertaioed 
thereon. 

(8).  Part  payments  and  final  settlements  of  moneys 
loans  upon  private  agreement  pending  trial  shall  be  made 
at  the  rate  of  1  ryo  per  25  bit, 

(4).  The  present  schedule  for  instalmeat-paymenta 
after  judgment ^  has  been  calculated  for  an  interest  of 
1  bu  per  20  ryo ;  but  as  the  difference  between  thai  rate 
and  the  one  now  ordered  is  not  considerable  enough  ta 
cause  serious  embarrassment  to  the  debtors,  the  sehedale 
of  instalments  shall  remain  unchanged. 

(5).  The  rate  now  ordered  is  to  apply  eqoally  to 
loans  from  funds  of  royal  abbots  and  other  persons  of 
high  position ;  the  rate  is  to  be  lowered  to  1  bu  per  26 
ryo  for  loans  made  up  to  the  end  of  the  last  9th  month,. 
and  suits  on  loans  made  since  then  at  a  higher  rate  are 
not  to  be  tukeii  up. 

(6).  Now  that  the  present  order  has  been  issaed 
[reducing  the  rate  of  interest] ,  if  debtors  are  found 
acting  roprehcnsibly  in  the  private  settlement  of  their 
debts,  judgment  shall  bo  rendered  against  them,  after 
trial)  strictly  and  unfailingly;  if  there  is  delay  in  the 
payment  of  instalments,  execution  in  bankruptcy  shall 
issue  as  speedily  as  the  circumstances  may  require. 

(7).    The  rules  for  the  disposition  of  suits  on  money 
loans  hold  good   also   for   actions    concerning   deposits,' 
hypothec  of  cultivated  land  or  of  houses,  and  groond-rent 
and  shop-reut. 

(8).     Hitherto  tliere  have  been  various  ways  of  attempt- 
ing to  enforce  payment,  where  one  of  tfie  military  gentry  has 


1.  The  proclamation  had  been  issaed  on  the  29th  of  the  Ml 
month.  2.  The  reform  in  procedure  which  abolished  the  instahnent* 
payments  was  not  effected  till  the  next  year.  See  Nu.  88,  ante* 
3.  ChO'kin,    See  No.  127,  po$t. 


PART   m. — OONTBACT  :   LEGAL  PBB0BDENT8.  808 

been  ordered  to  repay  a  loau  and  has  failed   io  hand  in  the   See.  JJf\ 
instalments  as  ordered.     Hereafter,   if  a  case   occurs    in 
which  such  a  debtor  culpably  fails  to  have  his  retaiuer  make 
the  payment,   no  leniency  shall  be  shown  in  dealing  with 
him,  and  strict  fulfilment  of  the  obligation  shall  be  required* 

In  all  cases  whatever  of  loaus,  payment  shall  be 
ordered,  according  to  the  provisions  of  the  Proclamation, 
after  carefully  trying  the  case  and  Considering  all  the 
circumstances. 

The  above  order  is  proposed  by  us  for  sanction. 

Year  of  the  Tiger, 
10th  month.'' 

8.     Acknoicledgment  of  Sanction  received. 

**  We  acknowledge  the  receipt  of  an  order  to  proceed 
exactly  in  accordance  with  our  proposal  to  the  Lord  of 
Echizeu."! 


[No.  84]      Interest  on  Money  Loans. 

A  Reply  by  the  Town  Magistrate  to  an  Inquii-y  by 
officials  of  the  Lord  of  Owari, 

Dated  Kayei,  VI  (Ox^,  2,  29  (April  7,  1858). 

1.     Inquiry. 

"  To  the  Town  Magistrates, 

from  the  Lord  of  Owari's  Castle- Officers  : 

The  townspeople  who  have  lent  money  to  the  retainers 
of  the  Lord  of  Owari  are  bringing  suits  in  his  Office  for 
repayment.  In  such  suits  is  the  calculation  of  interest  to 
include  the  month  in  which  the  suit  is  brought  ?  And  if  the 
rate  agreed  on  is  higher  than  6  per  cent,  is  it  to  be  lowered 
to  that  figure  ?  Or  shall  the  interest  calculation  not  include 
the  month  of  the  suit  ?" 


1.  Presiding  Councillor  of  State. 
Vol.  XX.  8np.  Pt.  iU.-90. 
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No.  84]    2.     Ap2}&nded  Reply, 

'*  Interest  should  be  calcalated  according  to  the  second 
alternative  mentioned  by  you.  The  rate  is  not  to  be  higher 
than  1  bu  in  25  ryo^  as  ordered  in  the  last  Tiger  year,  11 
years  ago. 

Year  of  the  Ox, 
2nd  mouth. 

Ido,  Lord  of  Tsushima." 


[No.  85j      Omission  of  Interest  for  Intercalary 
Months  in  Jmhjments  on  Money  Loans. 

A  Reply  by  the  Town  Magistrate  to  a  Consultation 
by  tlie  Finance  Magistrate.^ 
Dated  Kayei,  VI  (Ox),  10,  18  (November  18,  1868).9 

1.     Consultation. 

**  To  Ido,  Lord  of  Tsusliima, 

from  Houdii,  Lord  of  Kaga. 

In  ordering  payment  in  actions  on  money  loans  the 
practice  Las  been,  in  the  calculation  of  interest,  to 
omit  the  intercalary  mouth  and  a  statement  to  this 
effect  has  been  made  in  the  instrument  of  submission 
which  the  parties  are  caused  to  sigu  after  judg- 
ment rendered.  The  reason  is  that  if  we  include  the 
intercalary  month  or  months  the  result  would  be 
unfair  [to  the  debtor] ;  for  [the  agreed]  15  per  cent,  [per 
year]  is  intended  to  be  the  interest  for  a  whole  year, 
whether  or  not  an  intercalary  mouth  happens  to  occur 
dm'ing  a  given  year  or  not.  ^     The  terms  of  the  Order  of 


1.  Taken  from  "  Shoji'dovie-shoy    2.  Probably.    3.  For  the  old 
Japanese  Calendar,  see  Part  1. 
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last  Tiger  year,^  however,  indicate  that  the  iuterest  account  [See.  IH. 
is  to  be  oilcuUted  by  luonthly  instahnents.^  Bholl,  then, 
tlie  interest  ctdcnlatiou  be  maia  on  tbe  baeiB  of  a  whole 
year,  and  payment  oidered  accordingly?  I  cauDut  find 
any  precedents  in  my  office,  and  I  therefore  consult 
yoa  on  the  point. 

"fear  of  the  Ox, 
10th  month," 

2.     Appended  liepiij, 

"Your  letter  of  consnltaUon  has  been   received,  and 
search  has  been  made  fur  precedents.  I  foand  that  there  has 
been  a  regular     practice   on   the    subject.     In  the    last 
Hare   year,    the    very   year   succeeding   the    Tiger  year ,3 
it    was    agreed,    at   a   consultation    of    my    predecessors, 
to  omit  the  iutercalary  month,  and  interest   has  since  been 
calculated  on  thitt  basis.    A  copy  of  the  form  for  order- 
ing iuterest  is  herewith  enclosed  for   your  information. 
The  above  is  my  reply. 
Year  of  the  Ox. 
10th  month. 
Ido,  Lord  of  Tsushima." 

3.     Km-loKcd  <  •■'I.;,  of  Uemhilwn  and  Funii  of  Order. 

"  Tlie  following  form  of  order  was  determined  upon,  on 

consultation  between  Torii,  Lord  of  Kai,  and  Abe,  Lord  of 

Totomi,*  Tempo.  XIV,  Hare  year,  Gtli  month  (July,  1848)  : 

•  Both    parties    beini;;    present     after    trial    had,    on 

summons  to  appear  for  joiuder  of  suit  on —date, 

in  the  action  brought montli, day,  on  a  claim 

1.  TerntHJ,  XIII,  lU-i  \  Xo.  83,  aiUe.  2.  Beciiuse  tlie  rale  of 
interest  naa  tixeJ  at  1  ba  per  mouth  per  25  rijo.  It  i^  obvious 
that  in  year*  ivlieu  au  intercalary  month  occnti-eJ  this  rate  woald 
exceed  I'l  i>er  cent.  ^  3,  The  year  of  th3  law  in  question.  4.  Tbwn 
Magistrates. 
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No.  85]  for ,  against ,  by ,   of ward,  renter 

of shop,     on     an    instrument    dated ^year, 

month,  the  following  is  declared  to  be  the  state 

of  accounts  : 

Principal, r//o  in  gold. 

That    is   to  say, ;•//«,   with   interest  for 

months,  excluding  intercalary  months,  from 


year, month,  ta year, month,  at  the 

rate  of  1  bu  per  month  per i\i/n. 

Total   amount   due,   principal   and   interest : 

ryo  in  gold. 

Part  payments, ryo  received, years,. 

months. 

Remainder, ryo  in  gold,  now  due. 

The  above  statement  of  the  amount  due  is  declared 
by  both  parties,  after  inspection,  to  be  correct,  and 
they  have  no  objection  to  make  against  an  order  of 
payment.     Let  it  therefore  be  as  above.'  '* 


j  No.  86^;      Compound  Interest  ^  on  Monet/  Loans} 

**  Wheu,  for  example,  on  a  contract  to  repay  10  ryo 
with  interest  at  15  per  cent,  a  year,  the  lender  brings 
suit  demanding  compound  interest  on  the  amount  in  arrears, 
it  shall  not  be  permitted ;  for  the  instrument  of  loan  given 
ut  the  time  docs  not  provide  for  it,  and  the  failure  of  the 
lender  to  bring  suit  on  default  in  the  first  year's  interest 
is  liis  own  act.  In  such  cases  the  calculation  shall  be 
made  at  the  ordinary  i*ate  of  15  per  cent,  a  year. 

However,  where  an  instrument  of  loan  has  been 
renewed  and  tlic  new  instrument  provides  that  interest 
in   arrear    is    to    be    added    to    the  capital  and  to  draw 

1.  m  (iutere8t)-&at  (double).    2.  Taken  from  **  Koiei'jimwnm»8km 

ihor 


^.^^m    ■ 
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interest  upon  itself,  the  borrower  will  not  be  allowed  [S«e.  JU* 
to  escape  from  the  payment  of  this  interest,  iu  a 
subsequent  action,  by  alleging  that  he  never  agreed  [to 
pay  compound  interest]  and  by  showing  the  original 
instrument,  because  at  the  renewal  of  the  instrument 
•compound  interest  was  provided  for  by  agreement  of  the 
parties.  Payment  shall  therefore  be  ordered  according  to 
the  new  instrument." 


[No.  87j      Interest  on  Advances  for  Investment 
made  by  the  Dried-sardine  Guild. 

A  Report  by  the  Manager  ^  of  the  Guild.^ 
Dated  Bunsei,  X  (Boar),  9,  2  (October  10,  1827) 

**  In  an  action  concerning  dried-snrdine  investment- 
ad  vances^  between  Heizayemou ,  farmer,  of  Shimonagai  village, 
Shimosa  kuniy  in  the  income-fief  of  Takai,  Lord  of  Tsushima, 
and  Jiroyemon,  house-owner,  of  Hirane  ward,  Fukagawa 
[Yedo,]  the  following  report  was  handed  up  by  the  Manager 
of  the  guild  of  wholesalers  on  the  question  whether  interest 
could  be  charged,  no  mention  of  interest  occurring  in  the 
memorandum  of  the  transaction,  though  the  advance 
was  therein  described  as  lent ; 

'  When  in  transactions  with  the  coast  villages 
deposits^  are  made  of  investment-money,^  transportation- 
money,^  and  final  amounts  due  on  purchnse-money,^  interest 

1.  Gyoji.  See  Part  I.  2.  Taken  from  *•  SJuyidome-iho." 
3.  Shiire-zenkin,  It  has  already  been  explained  that  this  term 
usually  applies  to  the  advances  made  by  the  wholesale  dealer  to  the 
producer,  for  the  purchase  of  stock,  living  expenses,  etc.  This 
system  of  advances  to  the  artisan  and  the  producer  is  still  prevalent 
in  Japanese  commerce.  4.  Axukari,  o.  Shiire-kin,  6.  Ni'kawa$e-kin; 
the  probable  meaning.  7*  NimoUn  shikiri-kin.  This  phrase  is  here 
4i8ed  technically,  and  apparently  means  the  final  (shikiri)  amount 
due,  on  delivery  of  the  goods   by   the  producer,  over  and  above 
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No.  BVj  is  cnstomnrily  paid  at  8  n'n  a  day  per  ryo.  It  is  trae 
that  in  some  of  the  instrnments  given  uo  interest  i» 
expressly  stipulated ;  while  in  others  is  found  only  the 
expression  '  interest-payers.'  These,  however,  are  merely 
indi\idual  cases,  due  to  carelessness  or  to  special  agree- 
ment with  the  part  of  the  fishermen  who  furnish  the 
goods ;  and  the  general  rule  among  the  members  of  the 
guild  for  many  years  has  been  to  charge  this  rate  of  8  tin. 
This  will  appear  from  documents  handed  up  to  the 
Court  by  the  Manager  of  the  dried-sardine  guild,  in  Anyei, 
V  (Ape),  9,  13  (October  24,  1776) :  ^ 

(But  it  is  not  known  what  action  the  Court  took  in 
these  cases.) 

{a)     **  We  respectfully   ofifer   the   following   report  in 
answer  to  your  inquiry  : 

More  than  a  hundred  years  have  passed  since  oar 
dealings  in  dricd-sai'dines  were  begun  here,  in 
the  period  Shoho  (1644-1647) ;  and  it  was  about 
seventy  years  ago,  in  the  period  Teik3'o  (1684- 
1688),  that  our  trade  became  established  on  a 
solid  foundation,  and  that  for  the  furtherance  of 
our  business  we  began  to  enter  into  arrangements 
with  the  coast  villagers  who  furnished  the 
product. 
As  to  interest,  it  was  alleged  not  long  ago  that  this 
was  paid  at  the  rate  of  8  rin  a  day  per  tyo  in  gold ; 
and  that  is  correct. 
We  shall  be  greatly  pleased  if  the  order  is  made  that 
the  same  rate  shall  continue  in  force. 

Horeki  (Rat),  6,  6  (June  2,  1756).« 

previons  advances  mnde  to  him  by  the  wholesaler  for  purchase  of 
material,  utensils,  etc. 

1.  Answers  when  consulted  by  the  Court  as  to  prevailing  ooiil- 
mercial  customs.  2.  This  date  and  that  of  the  neit  dooament  shows- 
that  when  they  were  handed  in,  as  stated  above,  in  Anyei  (1770), 
they  were  offered  as  old  documents  ai  showing  the  custom  of  previoiM' 
times.    That  is,  their  present  appearance  in  Court  ia  ihmx  thizd. 
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Jibei,  of  Block  No.  8,  Kofane  ward,  [8m«  IL 

and  7  others. 
To  Isshiki,  Lord  of  Suwo,  i 

Mngistrate's  Office.** 
(b)     "  We  respectfully  offer  the  following  report  in 
answer  to  your  inquiry : 

We  have  been  summoned  in  connection  with  an 
action  by  one  of  the  new  wholesale-houses  in 
regard  to  the  use  of  a  crush-net  ^  at  Eujukuri 
fishing-village  during  the  spring  of  the  last  Rat 
year.  (The  next  passage  is  upon  another  subject 
and  is  omitted).  The  interest  on  1  97/0  gold  is 
8  rhi  silver  a  day ;  so  that  for  100  njo  for  1 
year  it  would  amount  to  17  ryo^  2  bu,  in 
gold,  and  10  vwmme,  in  silver  i^  the  rate  is 
thus  about  18  per  cent,  a  year.  We  receive  this  daily 
interest  for  our  loans  ;  but  as  we  are  bound  to  pay 
interest  at  the  same  rate  on  the  remainder  of  the 
purchase-money  ^  due  from  us  to  the  coast 
villagers,  there  is  on  striking  a  balance  a  slight 
profit  in  our  favor,  which  we  apply  to  the  inter- 
est on  our  own  borrowings.^  (The  next  passage 
is  upon  another  point,  and  is  here  omitted). 
The  guild-members  hope  to  have  a  continuance  of 
the  prosperity  hitherto  existing    and  to   be  free 

1.  Finance  Magistrate.  2.  Ttiibii8hi-ann\  3.  100  nn  =  10  bu 
=  1  momnie  silver.  Allowing  354  days  to  the  year,  this  gives  a 
total,  for  100  rijo  in  one  year,  of  1062  momme,  or  17  ryo  (1  r//o=a 60 
momme),  2  ha  (1  &{(  =  lo  viomme)^  and  12  intwime^ —  a  slight 
discrepancy.  4.  Uri-thikiri-kin.  5.  The  idea  seems  to  be  that  the 
wholesalers  were  constantly  making  advances  to  the  fishermen, 
and  on  the  other  hand  the  snms  due  to  the  latter  as  ibe 
remainder  of  the  price  of  goods  delivered  to  the  wholesalers  were 
constantly  falling  due  ;  and  that  on  the  balancing  of  accoants  there 
was  a  slight  balance  in  favor  of  the  wholesalers,  by  reason  of  tiie 
former  sums  having  been  running  longer.  The  allusions  are  not 
entirely  clear. 
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No.  87]  from  loss  and  misfortune;  anil  therefore   solicit 

your  gracious  favor. 

Horeki,  VII  (Ox),  2,  28  (April  11,  1767). 
Cbuyemou,  of  tlie  Zakka  House,  and 
42  others. 
To  the  Finauce  Magistrate.*' 

(r)     **  We  respectfully   offer  the  following  report    in 
answer  to  your  inquiry  : 

To  your  inquiries  in  regard  to -the  sums  loaned  by 
the  dried  sardine  wliolesale-hoiises  to  the  coast 
villages  ns  investment-money  and  in  regard  to  the 
respective  amounts  loaned  to  each  debtor  we 
make  the  following  replies  : 

(The    next    passage    relates   to   another  topic  and 
is  omitted    here).     Inquiry   lias    been    made    as 
to  the  interest  on  loans  for   investing  in    nets* 
A  few  years  ago,  by  an  agreement  on  that  subject 
made     between     the     coast- villagers*     traveling- 
Hgcutsi   and  the  Yedo  wholesale  bouses,   it  was 
decided   that   interest   should   be    paid,    in   order 
to  facilitate  for  them   the  cnculntiou  of  money,S 
at  3  lin  a  djiy.     The  pnrchaRe-nione}^*  for  goods 
sent  by  the  travelling  agents  was  left  on  deposit 
at  the  rate  of  8  rin  a  day,   and  the  loans  [by 
the   wholesalers]    w<»re   to    bear   interest  at  the 
same  rate.     (The  next  passage   does  not  relate 
to  this  subject,  and  it  is  omitted).     Such  are  the 


1.  Byo  (traveling) -nifi  (persons).  It  seems  fairly  clear  that  we 
have  here  a  person  corresponding  somewhat  in  function  to  the 
commercial  traveler  of  Western  lands,  bat  also  acting  as  ft 
collecting  and  forwarding  agent.  2.  This  is  either  a  phrase  meaniog 
merely  **  for  general  convenience,"  or  a  way  of  saying  that  a  rather 
high  interest  would  induce  a  prompter  settling.  8.  Vri4nikln' 
4.  Azukari ;  that  is,  it  was  treated  as  paid  and  then  retained  by  the 
creditor  to  the  debtor  and  left  at  interest. 
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amounts   and  rates   of  our  loans.     The  amounts  [See.  III. 
iu  arrears— that  is,  since  Horeki^— have  not  been 
calculated. 

The  above  are  our  answers. 
Kwansei,  m  (Ox),  2,  6  (March  9,  1791). 
Eabei,  representative  of 

Knshiro,  of  the  Hashimoto  House, 
Manager  of  the  Dried-sardine  Guild. 
To  Ina,  Lord  of  Settsu,^ 

at  the  Government  Office.*' 
The  preceding  copies  of  records  are  handed  up  by  as 
in  answer  to  your  inquiries  respecting  the  custom  of  our 
guild.     We  assure  you  that  they  are  correct. 

For  Yoyemon  of  Block  No.  8,  Koami 
ward,  Zembei,  representative  during 
]iis  absence  on  a  journey  to  Seishu, 
and  in  charge  of  his  shop,  and 
temporary  manager  of  the  guild  of 
dried  sardines'  lees  and  oil ;  and  one 
other." 

1.  Finance  Magistrate. 


SECTION     IV.— CONTRACTS     FOR     PAYMENT     IN 
YEARLY  AND  MONTHLY  INSTALMENTS.* 


[No.  88]      Vaijinent  by  Yearly  Instalments. 

A  Memorandum  handed  up  by  the  Full  Chamber  and 
approved.  2 

Dated  Horcki,  IX  (Hare),  6,  26  (July  20,  1759).3 
1.     Memoramluuf, 

'*It  has  ah'oady  been  held  that  where  a  loan  haa 
been  renewed  with  an  instrument  providing  for  payment 
by  instalments,  pnyment  should  be  ordered  of  those 
instalments  only  which  have  fallen  due  according  to  the 
terms  of  the  instrument ;  that  is,  that  those  portions  whose 
day  for  payment  had  not  yet  arrived  would  [not  yet  be 
ordered  paid,  but  must]  be  left  to  private  settlement, 
[if  the  debtor  cared  to  do  so  in  advance,]  and  that  the 
portions  unpaid  at  the  expiration  of  the  terms  agreed  on 
should  be  ordered  paid,  no  matter  how  many  times  the 
same  order  be  given. ^  But  these  iustalment-instrtiments 
often  contain  a  clause  providing  that  in  case  a  single 
default  occurs  and  suit  is  brought  for  the  instalment  in 
arrear,  the  whole  principal  of  the  loan  or  the  principal 
and  interest   shall   fall  due  at  once.     If,   now,    we   order 


1.  Xfngep-pu,  2.  By  the  Council  of  State.  8.  Taken  from 
*'  Kakidome-sho.'^  4.  The  effect  of  this  clause  is  not  clear,  unlets 
it  means  that  the  Court  will  repeatedly  order  full  payment  tad. 
not  recommeud  compromise. 
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paymont  of  the  whole  principal  in  this  way,    following  {Etoe.  IV. 

the  provisions  of  the  instrnment,   and  going  contrary  to 

the    [general  nature  of]   the  contract  as  entered  into  by 

the  parties,  there  will  be  two  opposite  methods  of  treating 

the  iustiilment  instrumeuts   nowndays  executed,    [which  is 

not   desirable] .     Moreover    [tiie   clause  in   itself  is  not  a 

good  one  for  the  interests  of  debtors,  for]  those  who  have 

borrowed   in  previous  years  will  be  greatly   embarrassed 

by  being   frustrated  in  their  hope  of  making  the  ordinary 

instalment-agreement  in  the  future,  while  those  who  have 

already  entered   into  instalment-agreements   will  find   the 

object   of  this   arrangement   defeated,    if  an  order  is  made 

for  immediate   full  payment.     We  propose,   therefore,  that 

a   clause   of  the   above    purport    should     be  disregarded, 

nnd  that  payment  should  be  ordered  of  only  the   instalment 

due  and  unpaid,  as  decided  upon   at   the  last   consultation 

above  cited. 

Year  of  the  Hure, 
6th  month.'* 

2.     Achnoivlt'ihjmefK  of  sanction  receiveih 

**  We  acknowledge  the  receipt  of  the  order  approving  the 
proposal  made  by  us. 
Year  of  the  Hare, 

7th  month,  11th  day. 

Chamber  of  Decisions,  Full  Session," 


[No.  89]      Proofs^   in    Cnntracts  for  T early  and 
Monthly  Instalments, 

A  Resolution  of  the  Chamber  of  Decisions.  ^ 
Dated  Anyei,  IV  (Goat),  12,  25  (January  16,  1776).8 


1.  Shoko-butfu.    2.  Probably.    8.  Taken  from  *' Kakidome*$koJ* 
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"  It  ia  freqiicutly  attempted  by  the  debtor,  in  actions 
on  instalment  contracts,  to  prove  the  state  of  aecotints 
by  the  eotrieB  in  his  acoount-buok  ^  ur  by  letters  writtea 
by  Iho  creditor  rind  atatiDg  the  unmber  of  months  nnpftid 
fur.  tiach  proofs  cortiiinly  cannot  avail  in  actions  on 
instil Imeut-coti tracts,  and  the  whole  amonnt  mast  be  ordered 
paid,  [if  110  other  proofs  of  payment  are  fuTthcoiuing]. 
But,  even  though  in  the  contract- instrument  itself,  a  record 
of  instalments  paid  is  wanting,  it  will  be  sufficient  if  a 
aigned  written  receipt  is  preserved,  showing  the 
amount  paid  in  a  j'oar  or  a  month  ;  in  such  a 
case,  it  lias  beeu  determined  on  consultation,  judgment 
should  be  given  in  the  debtor's  favor  [to  the  extent  of  sums 
so  evidenced] ." 


[No.  90]  hislninu'iitx  pracidimj  that  Iiistalmenta 
diif.  at  a  Future  Date  .Hhall  full  due  liiiiiie- 
d'mtehj  on  Dr/aidt  ii>  a  aimjle  Instalment. 

A  Heguliition  of  tl)c  Finance  Mngistratc.s 
Dated  Bunsel,  UI  (Dragon),  1  (February,  1820). 

"In  nctions  on  yearly -instalment  contracts,  iostra- 
ments  are  sometimes  presented  wbich  contain  a  clanse 
providing  that,  in  caso  of  fnilure  to  pay  a  single  year's 
instalment,  the  whole  amount  appointed  for  subsequent 
elates  shall  fall  duo  immediately.  If  this  provision  were 
given  ofFuct,  there  wuuld  have  been  no  use  in  mskiug 
the  instalment- con  tract  in  the  beginning.  Uoreover  thoa 
are  precedents  declaring  such  a  provision  unlawful.  Pay- 
ment shall  be  ordered,  therefore,  in  such  cases  of  no 
more    thiiu   the  instahuent  due  and  unpiud,    and  the  part 


1.  Kayol-cha;  one  at  the  kimla  ol  acoonnt 
merchant.    2.  Taken  Iroui  "  Shiu-lurlgaiHl-iko.'' 
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of  the  coinplaiiit '  relating  to  Uie  inatalmenta  vbose  term  [8m.  I^ 
fans  not  yet  expired  eh&U  be  disregarded.  > 

The   above   rale   has   been   laid  down,  in  order  that 
the    practice    may  hencefortli   be  niiiform,    by  lahikawa,  ~~ 
Steward  of  Imperial  Waters. 3 


[No.  91]      Yearly   Instalment   Payments  teitlioi^ 
Interest  to  the  Bice-Brokers.* 

A  Memorandnm   of  an   Order  to  be   annonnced 
to     tlie    Warehouse -Samurai  *    by    the    Town 
Magistrate. 
Dated  Tempo,  XIV  (Hare),  12  (Febrnary,  1844).* 


Aa    provided    in    the    accompanying    doaameut,    the 
amounts  due   from  the  f'arious  military  gentry  for  loan& 


I.  Jli'ijittu.  2.  This  passage  may  mean  Ihnt  trhen  the  plaintiff 
states  hU  CRse  no  note  shall  be  taken  by  the  clerk,  in  redocing  it  to 
nriting.  of  the  partions  in  question.  3.  Finance  Magistrate. 
4.  Fuda-taihi.  These  were  the  ordinarj  rioebrokera,  who 
advanced  money  to  the  lamurai  on  their  rice-stipends,  or  sold  the 
rice  on  commission.  On  the  whole  Bubject  oE  this  caie  farther 
information  will  he  found  in  Part  I.  5.  Knrai/ado  ;  the  inmurai  who 
privately  transacted  buaines!^  as  rice-brokera,  withoat  leaving  their 
caste  to  become  merchants.  It  would  seem  from  this  title  that  the 
term  fiida-na'hi  was  often  nsed  generically  so  as  to  inclade  them. 
The  only  eiplanation  of  the  term  occnrring  tlms  in  the  head-note  is 
that  the  last  sentence  infra  shoald  rend ;  "  TLe  above  nholl  be 
proclnimeil  [alio]  to  the  kurnyBdn,"  and  the  maker  of  the  head- 
note  hastily  took  this  e.3  the  chief  purport  of  the  proclamation. 
Bot  tor  another  use  of  the  term  kurayadc,  which  may  be  intended 
here,  see  No.  137,  infra.    6.  Taken  from  "  SJiojidoTae-iho." 
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I,  91]    made  from  the  Siniya  ward  Assembijr-OfliBe  ^   bIibU  be  paid 
off  by  iustalmontB  prgportianod  to  the  amonut  due." 

2.     Oriler  Jtir  Proclamation. 

"  To  the  Town  MagiBtrate  : 

(1)  The  rules  in  regiird  to  loans  by  rice-brokers 
are  hereby  chauged.s  Hereafter  loans  to  npper  and  lower 
mmurai'^  alike  slinlt  be  paid  off,  whether  they  be  new 
or  old  loans,  in  yearly  instalments  ^^-ithout  interest,  from 
the  lime  of  the  renewal  uf  the  instrument*  at  tbo  time 
of  the  payment  of  wiuter-rico  *  this  winter. 

(2)  The  above  instalments  shall  be  made  at  the  rata 
of  6  ryo  ill  gold  per  year  per  100  bales  for  loana 
of  100  riju  or  more,  and  at  the  rate  of  6  per  cent,  of  the 
principal  for  smns  of  less  than  100  rififi  Xliis  yearly 
instftliHt'ut  shall    be  divided  into  three  parts :    in  every  fi 


1.  Tliiawaann  ontcHCDiinectHl  with  the  Finance  Depnrtment,  and 
Bwere  here  male  to  Uiu/iidiUdi'ti,  and  also,  it,  seems,  to  •OMunii, 
2.  The  puipose  o[  Ih.in  pruclamnitiun  naa  to  relieve  the  flttaio  apon 
muriii  debtor  class  tvho  had  boirowed  beyond  theiv  nieani  and 
had  no  hopo  of  piying.  3.  ll.iiamoto,  ijakenia  :  See  p.  9.  4.  As 
hau  been  lieforo  noticed,  tlie  habit  was  treiiuently  to  renev  tlie 
ruuicnt  u(  debt ;  and  the  abovu  occasion  would  lie  a  very  proper 
tor  Ihit  renewal  here  enjoined  or  assumed.  6.  On-kiei-miii.  The 
-stipend  ot  all  the  highor  tiiiniirui,  including  all  lioldiug  uflioial 
positions,  wan  imid  a  times  a  year,  in  spriDH,  summer,  and  wiuter. 
The  Urat  two  wei'c  cdled  oii-jtari-iiuii  (olGcial  loaned  ricej,  tlie 
on-kiii-mai  (oflicial  Gnul  rice).  G.  The  stipend  wai 
UBunllj'  paid  part  in  rice  and  port  in  money.  Hence  ■  rate  at 
whioh  lice  could  be  turned  into  lujney  wag  neuded  ;  this  was 
determined  by  the  authorltias  befoi-chand  and  annouueed  on  a 
hariijami  or  poxlei'.  It  was  published  nt  so  many  ryo  per  100  balei, 
the  rate  in  a  curtain  year,  (or  instance,  being  40  rye.  Abalaean- 
tained  usually  about  one-third  of  a  kikn.  Thus  i 
reckoned  at  a  ti^:cd  nuuiber  of  bales,  but  at  any  time  the  lijjut 
(ruusmulable  into  ryo.  The  lii;ure  ol  the  loan  «as  j 
reckoned  in  njo. 
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ryo,  1  njo  2  bu  per  100  bales  for  each  of  the  first  two  |my-  jsw.  IT, 
meut  Aa.ya,^  and  for  the  third,    2  ryo  per  100  bales,  nod  the 
settlement  of  accounts  shall  taike  place  tit  the  spring,  Bummer 
and  winter  payment- days. 

Bat  note  that  lonna  are  to  be  msilu  in  future  with  no 
less  facility  and  readiness  than  heretofore. 

(8).  Advances  of  stipend  ^  made  for  the  nest  salary- 
term  or  the  next  but  one  shall  be  reckoned  in  gold,  taking 
86  ryo,  the  rate  posted  for  this  winter's  salary -payment,  as 
the  basis  of  reckoning ;  ^  but  these  loons  shall  be  settled  at 
the  latest  by  the  lOtli  month  of  the  coming  year. 

(4).  Government- loans ,^  therefore,  [already  mftde]  to 
brokers  at  the  Sarnya  ward  Assembly-Office  shall  also  be 
paid  according  to  the  above  schedule,  thnt  is,  by  instalments 
withont  interest.  Any  loans  miLde  hereafter  shiill  be  subject 
to  the  same  rales  as  heretofore. 

(5).  It  is  thonght  that  low-interest  loans  to  npper 
and  lower  samurai  at  the  Saruya  ward  Assembly-Office 
sie  not  deairnble  ;  so  henceforth  such  loons  are  prohibited.'' 
All  loons  made  up  to  date  [to  any  ooe  person]  shiill  be 
regarded  as  a  single  sum,  and  also  the  advances  furnished  " 
by  the  rice-brokers,  and  payment  shall  he  ordered  in 
instalments  without  interest  at  the  rate  uf  5  lyo  in  gold 
per  lOObalus. 

The     iibove    orders    are     issued.      Let   each   observe 
them  strictly  and  see  to  it  that  no  violation  occurs. 
12th  mouth. 

The  above  order   shall   be   issncd    to   the  Warehouse 


1.  See  Note  5.  p.  »18.  2.  On-fuchi-liata-mii.  Thece  iras  some- 
times a  distiuction  between  oa-fachi-utai,  o-'jaka-ryo,  and  the  other 
euptieniisuis  for  the  Blipends  ;  but  here  the  term  aeeius  to  applj  to  all 
atipeuds  due  at  these  three  occuBioan.  3.  See  Nate  I,  ixipra. 
i.  Oh  >agt-k'ia.  5.  Thus  all  previous  official  loans  were  to  be  paid 
olT  without  iutarest;  and  thereafter  such  loons  were  to  Ue  given  up. 
6.  Yodatfkin;  lit.  mouej  supplied. 


820  VBIYATS   LAW   IN   OLD  JAPAN  I 

No.  91]  3.    Memorandum  of  Imtructions  to  tlie  Town  MamttraU^ 

to    order    rice-brokers    not    to     caase    iuconveuience    by 

restricting  their  loans,   since  at  Saruya  ward  Assembly* 

Office  a  new   [official]    loan  Las  been  anthorized  for  the 

stipendiaries  of  the  Government,   as  provided  in  a  previoos 

Order. 

''  To  the  Town  Magistrate  : 

An     order     has    just  been    issued    authorizing    the 

repaymeut     of     the    loans    from    rice- brokers    in    yearly 

instalments  without  iuterest.     Now  once  more,   as  in  the 

Kwansei  period   (1789-1801),   Government  money  is  to  be 

lent  out,  at  the  Saruya  ward  Assembly-Office,  to  the  brokers 

at  the  rate  of  5  per  cent,  a  year,  and  a  new  loan  from  the  Go« 

verument  to   the   stipendiaries   is  hereby  ordered.^       [The 

brokers]  shall  therefore  be  careful  to  supply  the  needs  of  the 

stipendiaries  without  hesitation.     If  culpable  practices  occur, 

aud  suit  is  brought,  the  brokers  shall  be  severely  censored. 

The  above  shall  be  proclaimed. 

10th  month." 


[No.  92]  Action  for  Arrears  of  Yearly  or 
Monthly  Instalments  due  on  Instalment^ 
Contracts  or  on  Court- Orders.^ 

**  Where  action  is  brought  for  arrears  of  yearly  or 
montlily  iustalmeuts  ordered  by  the  Court  or  agreed 
upon  by  the  parties,  and  the  plaintiff  demands  the  immediate 
paymcutofthe  whole  sum,  principal  and  interest,  the  plaintiff 
should  be  shown  that  is  out  of  reason  and  humanity  to 
demand  the  immediate  payment  of  those  instalments  not 
yet  fallen  due,  and  the  order  of  payment  should  cover  only 


1.  The  only  explanation  of  this  statement  is  either  that  soma 
special  loan  elsewhere  authorized  is  meant,  or  that  the  loan  was 
advance  of  the  rice  stipend.      2.  No  date  appended.    FxobMj 
Magistrate's  Kegulation. 
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the  instalments  in  arrear  at  the  time,  excluding  instalments  [Sao*  1% 
not  yet  falleu  due  ;  since  a  demand  fur  the  immediate  pay- 
ment of  the  whole  sam  would  go  against  the  plaintiff's  generous 
agreement  to  accept  payment  by  way  of  instalments." 


[No.  93]      Yearly  Instalments. 

An  Action  against   Bitoji,   of  Okusa  village,    Shin- 
shu,^  and   4  others,  by  Kinsuke,  representative  of 
Eakubei,  of  the  same  village,  before  the  Lord  of 
Suwo.2 
Dated  Kwansei,  II  (Dog),  8,  4  (September  12,  1790). 

1.     JucUfment  of  tJie  Chamber, 

**  Action  for  the  payment   of  8  >^o,  a  yearly- instalment 
due  and  unpaid,  between 

Ritojif    of  OUusa  village,    Ina    kori,    Shinshn, 
deputy's      district     uf     Suzuki       Shinkichi 

Defendant ; 

and 
Rinsuke,  representative  of  Eakubei,  of  the  same 
village,  in  the  income  fief  of  Kondo,  Governor 
ofKyoto^    Plaintiff. 

1.  Shinano  kuni.  2.  Finance  Magistnite.  The  suit  was  brought  in 
the  Finance  Magistrate's  Court,  and  by  him  sent  to  the  Chamber  for 
decision.  3.  There  were  apparently  two  or  more  sections  of  the  district 
known  as  Okusa  village ;  for  the  term  viura  was  a  loose  one  uid 
might  include  several  communities.  It  is  impossible,  in  a  given  case, 
to  know  merely  from  the  term  mura^  whether  the  region  so  named  is 
under  a  single  set  of  local  officials.  Thus  the  same  mura  might  be 
not  only  under  two  sets  of  local  officials,  but  even  in  two  feudal 
territories.  In  one  case  in  Part  VI  a  mura  lay  at  tbe  corner  of  three 
such  territories.  It  is  true  that  a  Shogunate  deputy's  district  might 
coincide,  for  judicial  purposes,  with  an  iucome-fief,  as  many  of  these. 
actions  show ;  but  here  it  would  seem  that  one  part  of  the  mura  lay^ 
in  an  income-fief,  another  in  a  deputy's  district. 

Vol.  XX.  Sap.  PI.  III.-91. 
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■iu  iQ  f ft  Um;  «fe(w«  aetaoD  bodi  poties  wcw 

failor«ifigHM«J  I  idi4  trial  wm  had.     It  appcftd 
flMi  tiMr  inntmmetti  tA  loan,   wlueli  calM  fior  parDcnft  I15 
buAttlmignUf  and  waa  the  only  proof  of  the  ehim,  was  not 
in  fikst  ^rism  ^^  a  r«al  k^uiy  but  lor  the  rendne  of  monej  doe^ 
on  a  U/tUfry-arrangeiaiTnt*'  The  alleged  loan  beiog  tl.-«ff«fbv« 


I,  Vrdhnn;    lAummt^  tlut  the  action   was  before   the   Chem- 
bar*      *l,  AUf  kak£'kin.      3.  Mujin.      The   lotteiy    was    a    farMife 
niathi>']   in  old  Japan  for  raising  monej   to  assist   the  boOding 
of  a  t«rrtp1«,  the  repair   of  a  hoow,  and,  especially,  the    snooor 
of  f«noW'Villfif(ers  in  distress.     It  was  often  perverted  to  gambling 
purpfrtMs;     but    fta     charitable     nses     were     equally    important 
and   were  fierhaps   the  original  ones.      There   were   numberless 
Varleti<!H,   but  two  of  tho  commoneitt  methods  mny  be  described. 
A  dull  In  titt\uw\t  and  each  member  Kubricribes,  k  iv,  1  kwammon.  The 
ehib  fiimitM  t'^'rhfifm  oncf;  fi  month.     If  there  a:  c  100  members,  the 
sum  I'ollfjrttid  ui  the  i\rnt  meeting  iH  100  kwamwou.      Lotn  are  then 
drawn,  nnd  the  hioky  one  takes  10  kwitmmou  uri'l  retires  from  the 
olilb.    At  th»  MfCond  mooting  UO  kwammon  are  collo'.tel,  10  kio*immoH 
are  taken  vlm  brforu,  and  tlio  drawer  rotireK.      The  number  of  pereous 
In  tliUH  r«*Mii(*i'd  one  at  a  time,  and  when  it  is  decided  to  end  the 
tranHdrtioii,  th<*  imiount  vn  band  is  divided  equally  among  those 
rnmiUiiing.        Tli«  torni  mn  (witlioiit);//;!  (end)   thus  arises  from  the 
Imigthy   tinin  nM|uirrd  to  tlninli  out  the  lottery.      This  machinei-y 
oould  \w  nMod  for  ohiiritiibU'  purposes  by  giving  the  first  drawing,  or 
lutiro,  (o  tbo  piM'Kon  or  InHiiiution  to  be  assisted.     It  could  al>o  be 
li)iC»d   for    the   purpose  of  loans  to  monibers  of  the  club  (where  the 
plub    wan   in    tbo  natni\>  of    a  )>eruinnent    friendly    society),    the 
whul««  Hum  eolle<*t(H)  on  each  occasion  being  drawn  for  by  lot  and 
huinot)   tt»  the  HutHH»ssful  drawer  at  legal  interest.    In  this  respect 
Japan  haw  puH*edod  x\*  in  the  application  of  the  idea  on  which  oar 
mmlern  oo-o|Huative  li>an  associations,  etc.,  are  founded;  for  the 
•iUlor  hnrt  translations  of  documents  of  these  friendly  clubs  dating 
as  far  Imok  as  UV2^^,    (See  an  article  in  theJajHia  MnU  for  October 
14,     I8\ll.        For    a  description    of    an   even     more  complicated 
anraixgtm^ent  in  China,  see  liairs  IhiHii*  CkiHete.  art.  '*  Sv'cieties.**) 
Lolleiitvi     wer<»     several     times    forbidden     by     the     Tokagaw» 
iKkwrnnient,    (M^e    UatWrlTs  Tokvj^tca    OrstUMmmhimy,   JM***>i) 
llh^u^U    i(    is    dii&eult    to    si^    whether    the    pn>hibiuoB   i»- 
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money  due  from  a  lottery,  no  judgment  can  be  given  on  ;,Seo.  IT* 
the  claim,  and  the  instrument  is  confiscated.  The  office  of 
Kakabei  ^  is  forfeited,  and  in  addition  a  fine  of  10  kwatnvumf 
is  imposed  on  him  ;  because  he  took,  even  though  by  consent 
of  all  the  promisors,  an  instrument  purporting  to  be  for  a  loan 
payable  by  iDstalments  bat  really  for  a  claim  due  out  of  a  lot* 
tery,  and  did  not  confess  on  examination  the  real  nature  of  the 
transaction,  lest  the  action  should  be  rejected,  and  also  becausoi 
believing  the  8  2»t£  iu  arrears  to  be  too  little,  he  changed  the 
sum  to  8  ryo,  aud  wrote  himself  as  addressee^  of  the  instru- 
ment, which  originally  had  no  address.  Rinsuke's  office  ^  is 
forfeited,  and  in  addition  a  fine  of  5  kwammon  is  imposed 
on  him ;  because,  though  fully  aware  of  the  above  wrong- 
doing of  Knkubei,  he  culpably  undertook  to  act  as  Kakubei's 
representative  and  asserted  that  the  instrument  was  given 
for  a  genuine  loan.  A  fine  of  8  kwammon  is  imposed  on 
Bitoji;  because  he  was  culpable  in  executing  the  above 
instrument  i>f  loan  to  Kakubei,  with  his  forest-land  and 
residence- land  as  security,^  while  in  reality  the  instrument 
was  given  for  the  residue  of  money  due  on  a  lottery-arrange- 

« 

ment,  [nur  is  it  any  justification  that]  it  was  doue  by 
conseut  of  all  parties.  The  oilices  of  Gengoro^  and  lyemon 
are  forfeited,  uiid  a  fine  of  8  kwamman  imposed  on  each ; 
because,  though  fully  aware  of  the  facts,  they  affixed  their 
seals  us  sureties  to  the  instrument  of  loan.  A  fine  of  8 
kwammon  each  is  imposed  on  Sennojo  and  Kohichi ;  because 


eluded  all  f/iu/tii,  oharitable  or  not,  or  only  gambling  mi^in. 
In  the  x)reKeut  case  it  is  impossible  to  tell  whether  the  action 
was  rejccteil  because  it  was  founded  on  a  lottery-transaction,  or 
because  the  instrument  had  been  fraudulently  drawn  up;  so  that  no 
light  is  thrown  on  the  above  difficulty.  The  conduct  of  KHkubei 
merely  indicates  that  for  some  reason  he  thought  the  mujiu  illegal. 

1.  Headman  (nhoija).  2.  Na-aU,  Such  a  document  would  be 
addressed  to  the  person  who  was  the  creditor.  3.  Headman  (shoya), 
4.  Teito,        Headman  {nanuthi). 
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N«.  9S]    though  fally  aware  of  the  fiicts,    they  aflixed  their  seab  a» 
sureties  to  the  instrument  of  loan. 

The  above  judgment  was  rendered,  in  the  presence  of 
Masuda  Yeisuke,  representative  of  Suzuki  Shirokichi,  and 
of  HAsegawa  Juyemon,  the  retainer  of  Kondo,  Governor  of 
Kyotu.^  An  iustrumeut  of  submission  has  been  taken  firom 
the  parties,  and  the  complaint  and  answer  together  sent  £or 
the  cancellation  of  the  indorsing-seals.'* 

2.     Instrument  of  SnhmisHion, 

'*It  has  been  decided  in  our  suit  that  no  judgment 
bhnll  be  rendered,  because  the  trnnsaction  was  not  in 
fact  ii  loan  but  a  lottery-arrangeiuent.  It  has  been  ordered 
that  the  otticc  of  Kakubei  be  forfeited,  and  in  addition 
a  fine  of  10  Kmnnmon  imposed  on  him ;  because  ho 
took,  even  though  by  consent  of  all  the  promisors,  an  in- 
strument purporting  to  be  for  a  loan  payable  by  instalment* 
but  reall}'  for  a  claim  due  uut  of  a  lottery,  and  did  not  eon- 
ft'bs,  on  examination,  the  real  nature  of  the  transaction,  lest 
the  action  should  be  rejected,  and  also  becauHe,  believing 
the  8  bu  in  arrears  to  be  too  little,  he  changed  the  sum 
to  8  njOy  and  wrote  himself  as  addressee  of  the  instrument 
which  originally  had  no  address. 

It  has  been  ordered  that  the  office  of  Rinsuke  be 
forfeited,  and  in  addition  a  fine  of  5  kirammon  be  impoBed 
on  him  ;  because,  though  fully  aware  of  the  above  wrong- 
doings of  Kakubei,  he  culpabl}'  undertook  to  act  as  Kakubei*s 
represoutative,  and  asserteil  that  the  instrument  was  given 
for  a  genuine  loan. 

It  has  been  ordered  that  a  fine  of  8  hcammon  be 
imposed  on  Ritoji ;  because  he  was  culpable  in  executing 
the    above    instrument    of    loan    to    Kakubei,    with    his 


1.  An  honorary  title,  it  must  be  remembered. 
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forest- land  and  residence-land  as  secnrity,  while  in  reality  [Sec.  IF* 
the   instrument  was   given   for  the  residue  of  money  due 
on  a  lottery-arrangement;    [nor    was  it   any  justification 
that]   it  was  done  by  consent  of  all  parties. 

It  has  been  ordered  that  the  offices  of  Gengoro  and 
lyemon  be  forfeited,  and  a  fine  of  8  kwammon 
imposed  on  each  ;  because,  though  fally  aware  oi  the  facts, 
they  affixed  their  seals  as  sureties  to  the  instrument  of  loan. 
It  has  been  ordered  that  a  fine  of  8  kwammon  each 
be  imposed  on  Sennojo  and  Kohichi ;  because,  though  fully 
aware  of  the  facts,  they  affixed  their  seals  as  sureties 
to  the  instrument  of  loan. 

It  has  also  been  ordered  that  the  above  fines  must 
be  paid  at  the  office  of  Ina,  Under-Minister  of  the 
Interior,  ^  within  the  next  8  days. 

We  acknowledge  the  commuuication  of  the  above 
orders  and  will  observe  them  strictly ;  for  any  disobedience 
we  must  expect  severe  punishment.  We  hereby  hand  up 
our  instrument  of  submission. 

Kwansei,  II  (Dog,)  8,  4  (September  12,  1790). 
Kakuhei,  plaintiff,  headman  ^  of  Okusa  village, 
Shinshu,  in  the  income-fief  of  Kondo,  Governor 
of  Kyoto ; 
Binsuke,  older  brother  of  Kakubei,  headman  2 

of  the  same  village  ; 
Ritojiy   defendant,    son    of  Masaburo,    farmer, 
of  Okusa  village,  deputy's  district  of  Suzuki 
Kohichi : 
Sennojo,  for  himself,  aod  also  as  representative 

of  Kohichi,  farmer  : 
Oengoro,    formerly    Yasuke,   headman^  of  the 

same  village ; 
lyemon t  headman.^ 
To  the  Chamber  of  Decisions." 

1.  Finance  Magistrate.    2.  Shoya.    8.  Nanu$hi,    The  oo««ii8t- 
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[No.  94]      Yearh/'Tn.'^talmcntii. 

Ad  Action  against  Ino  Hikozayemon,  retainer  of 
Matsndaira,  Chief  of  Eadzasa,^  defendant,  by 
Konosuke,  of  Okano  village,  Saknshn,^  plaintiff, 
before  the  Lord  of  Kai.^ 

Dated  Buukwa,  XI  (Dog),  11  (December,  1814). 

1.     Consiiliation. 

"  From  Magaribucbi,  Lord  of  Kai : 
Action  for  yearly  instalments,  between 

Ino  Jlikozaifnnon,  retainer  of  Matsndaira,  Chief 

of  Kadzusa    Ikfendant : 

and 

Kniinsiikr,  uf  Okano  village,  iisiknshn... Plaintiff. 

In  the  above  action,  brought  before   me,    both   parties 

were   summoned   f<»r   the    4th  of  the  6th  month  before  the 

Chamber  of  Decisions,   and  joint-pleading^   was  had.     It 

appeared  that  in  the  2d  (Ox)  year  of  Bunkwa  (1«05)  6.360 


eiice  of  nanwhi  and  shoya  in  the  same  village  is  something  that 
threatens  with  dissolution  all  the  ordinary  hypotheses  as  to  the 
significance  and  history  of  the.se  institutions.  See  Simmons,  Sotei 
on  Land  Tenure,  etc.,  pp.  100-110,  1C9.  In  this  case  it  is 
possible  that  the  $hnya  held  somewhat  the  same  office  as  the 
kumigufhira  elsewhere.  There  is  some  ground  here,  however,  for 
thinking  that  these  nuniM/ii  and  shuya  presided  separately,  as  head- 
men, over  two  distinct  commanities  comprised  in  the  district  knovn 
as  Okusa  village.  But  this  does  not  make  the  problem  mach  easier, 
for  the  proximity  of  the  two  kinds  of  headmen  in  neighboring  Tillages 
is  something  not  hitherto  reckoned  with. 

1.  The  usual  title  with  which  the  names  of  provinces  are 
connected  is  kami,  here  translated  **lord'' ;  but  the  title  of  kami  ol 
the  three  provinces  Kodzuke.  Kadzosa.  and  Hitachi  was  hereditary 
in  the  Imperial  Family,  and  for  the  military  nobles  the  tenn  taftt 
(chief  assistant)  was  substituted  in  those  three  cases  (Gabbins,  in 
Trans.  Asiat.  Soc.  Jap.,  XV,  138).  2.  Mimasaka  kuni,  3. 
Magistrate.    4.  TaikeUu. 
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momme,  >  and  in  the  4th  (Hare)  year  (1807)  2,000  womtjie  [Seo.  IT. 
were  borrowed,  at  an  aunaal  iutereBt  of  1  bu  per  SO  ryo.^ 
A  email  part  of  the  priQcipal  was  aderwnrds  repaid ;  Id 
Bome  years  interest  ouly  was  paid ;  in  others  neither 
interest  nor  any  part  of  the  principal  was  paid  ;  ujid  io  Um 
last  Goat  year  (1811)  the  total  amoant  dae,  principal  and 
interest,  had  reached  6,810  momme.  The  parties  then  agreed 
to  turn  the  contract  into  one  of  yearly  iustnlments ; 
and,  10  momme  having  been  struck  ont  by  consent  of 
both,  the  sum  of  1,600  momme,  principal  and  interest 
together,  was  taken  as  the  amoout  due  on  the  loan  of 
the  Hare  year,  and  the  sum  oi  6,700  momme,  principal 
and  interest  together,  as  tbe  amoant  due  on  the  loan  of 
the  Ox  year,  and  yearly  instalments  were  stipulated  for 
at  the  rate  of  646  momvte  per  year  for  the  6,700  momme 
claim,  and  1G4  momme  per  year  for  the  1,600  momme 
claim,  the  payments  to  continue  for  IS  years  heginniug 
with  the  Goat  year.  On  the  lustrameut  given  for  tbe 
1,600  nwmme  loan  Riimosnke,  the  headman,  and  Jisabnro 
the  com  pa  uy- chief,  of  Numata  village,  Bizen  kuni,  in 
tlie  fief  of  the  chief  of  Kadzusa,  and  district  of  bis  retainer 
Ino  Hikozayemon,  couuteisealed  as  sureties.  But  the  instal- 
ments duo  on  these  loans  were  not  paid  for  tbe.  ensniug 
tliree  years,  from  the  Goat  to  the  Cock  year.  These  arrears, 
2,400  mnnime,  are  the  subject  of  this  suit.*  These  facta 
are  admitted  by  both  parties ;  and  they  have  declared 
that  thoy  will  obey  without  fail  whatever  judgment  be 
rendered. 

Now  the  total  amount  of  the  two  loans,  as  newly 
capitalized,  is  8,800  momme ;  this,  divided  into  18 
iustnlments,    givesj  636   momme,    4  to,    6   tin,  to  each.* 

I.  The  original  iotm  ol  eipreBSion  ia  6  kwan  (thousand)  360  m«. 
2.  In  1  ryo  there  ware  60  mommt.  Hence  the«e  two  anms  amonnted 
to  not  quite  110  ryo.  S.  UtUyt.  4.  -fig  moinm<  remainiDg  lor  Moh 
year  are  here  expreased  in  lenths  (6u  or  /ur)  and  hundredths  (rin), 
^  momme  being  equal  to  .4  vtomme  +  .06  motnme  approximatelj. 
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Ko.  9i]  Bat,  by  the  provisions  of  the  instmments,  [the  yearly 
instalments  payable  are  646  and  154  momme  respectively,  or 
800  momme  a  year,  which  in  18  years  amounts  to  10,400 
momme,  and  thus]  the  total  sum  payable  is  2,100  momme 
in  excess  [of  the  loans  as  capitalized].  It  was  proper 
enough  to  take  the  old  principal  and  interest  as  a  new 
capital  and  turn  the  loan  into  an  instalment  ctmtnict ;  bnt 
to  reckon  interest  again  upon  these  is  not  just  or  fair.  In 
my  opinion  the  order  of  payment  should  omit  this  amoont 
added  for  interest.  If,  then,  we  divide  the  total  new  principal 
8,800  momme,  into  18  parts,  the  annual  amount  due  would 
be  638  momme,  4  hu,  6  n'n,  with  688  momme,  4  bitt 
8  rin  in  tlie  last  (Goat)  year  of  the  series. ^  Will  it,  then 
be  right  to  order  that  the  instalment  amount  written  in 
the  instruments  is  invalid,  that  the  yearly  instalment  dae 
is  to  be  688  mttmme,  4  hu,  6  rin,  that  the  arrears  duo  for  the 
past  8  years,  viz.  1,915  momme,  8  Int,  8  rin,  are  to  be  paid 
within  80  days,  and  that  the  sums  not  yet  due  are  to 
be  paid  as  provided  for  in  the  instrument  ?  In  a  money- 
loan  action  against  Okubo  Gemba  by  (Tenyemon,  renter  of 
the  shop  of  Jiuyemon,  in  Block  No.  2,  Kobiki  ward,  [Yedo] , 
it  was  held  at  a  session  of  the  Full  Chamber,  after  delibera- 
tion, tliat  where  principal  and  interest  in  arrear  are 
capitalized  in  a  new  instalment-contract,  interest  on  the 
amount  so  capitalized  cannot  be  allowed,  and  that  instal- 
ments in  arrear  must  be  ordered  for  payment  within  80 
days.  2 

I  btg  to  consult  you  as  to  the  above. 
Year  of  the  Dog, 
nth  month." 


1.  Because  the  cycle  was  12  years,  and,  as  the  paymenti 
began  iu  the  Goat  year  and  lasted  for  13  years,  tlie  final  year 
woold  again  be  the  Goat  year.  2.  This  decision  is  not  ghwB 
here. 
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'2.     Decision  of  the  Chamber,  [Aeib.  ^« 

**  An  action  was  brought  by  Katsazayemon,  representa- 
tive of  Konosuke,  against  Iiio  Hikozayemon,  retainer  of 
Matsudaira,  Chief  of  Kadzusa,  for  arrears  of  instahnent 
pa3'meDts,  aggregating  2,400  viomme,  due  to  Konosuke, 
of  Okano  village,  Oniwa  kori,  Sakushu,  in  the  fief  held 
in  trust  by  ^  Matsudaira,  Lord  of  Echigo.  Trial  was 
had  aud  the  instrument  of  indebtedness  was  found  to 
be  correct  in  form.  But  it  contains  a  provision  that 
the  interest  [in  arrears]  should  be  capitalized,  and  thus 
interest  be  collected  upon  ioterest.  Interest  upon  interest 
is  not  proper ,2  and  therefore,  though  the  provision  was 
made  with  the  debtor's  consent,  the  sum  thus  provided 
for  must  be  struck  out.  It  is  ordered,  therefore,  that 
1,915  mowme^  3  frw,  8  r/??,  [the  lawful  amount  in  arrears] , 
be  puid  by  the  defendant  to  the  plaintiff  within  80  days. 
A  memorandum  of  the  final  arrangement^  is  to  be  handed 
down  to  the  parties  [for  signing] ,  and  this  judgment 
communicated  to  Sawahara  Tatsusaburo,  retainer  of  the 
Chief  of  Kadzusa. 

Note,  that  as  the  instruments  provide  tbat  the 
instalments  not  yet  due  should  be  paid  as  stated  in  the 
instruments,  [the  amounts  thus  stated  should  be  regarded 
as]  638  momme^  4  huy  6  nw,  yearly,  with  688  viomme,  4  6tt, 
8    riiij    in    the    last    (Goat)    year    of    the     series ;    and, 


1.  O-azukari  iho.  Sec  p.  22,  note  4.  2.  This  reason  alone 
would  not  prevent  the  Court  from  allowing  interest  during  the 
13  years  on  the  original  capital;  yet  such  was  the  effect  of  the 
decision.  It  rests  probably  on  the  broader  ground  of  a  dis- 
inclination to  allow  interest  in  instalment'Contracts.  3.  0»hikir%' 
kakitsiike.  It  has  been  already  said  that  oahikiri  seems  an  equivalent 
term  for  iike-»homon,  *'  instrument  of  submission,"  given  at  the  end 
of  a  trial  where,  as  here,  the  defendant  was  a  samurai.  The 
*'  handing  down,"  therefore,  indicates  that  here  the  draft  was 
^ven  for  signature. 
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,  No.  94]  furthermore,  the  clause  of  the  instrnments  providing  that 
on  default  in  a  single  instalment  the  whole  shall  fall  dae- 
at  once  is  invalid.     Let  them  be  returned  to  the  plaintiflf." 


[No  95]      Yearhi'Instalinents. 

An   Action   against  Kimura  Choan,  defendant,  bj 
Jimpacbi,    of  Kuruma   ward,   Sbiba,    [Yedo],. 
plaintiff. 
Dated  Tempo,  XIU  (Tiger),  9,  21  (October  24,  1842), 
**  To  Torii,  Lord  of  Kai,i 

from  Toda  Kaichiro  : 
I  beg  to  address  you  a  note  with  reference  to  the 
action  against  Kimura  Choan  by  Jimpacbi.  Among  the 
instruments  put  in  by  the  plaintiff  is  one  which  agrees  to 
pay  instalments,  not  of  money,  but  of  rice,  making  yearly 
deliveries  of  20  bales.  It  seems  to  be  a  proper  transaction 
for  ao  instalment  contract,  but  as  yet  no  judgment  to  this 
otiect  has  been  rendered.  Shall  I  therefore  [decide  the 
case  in  that  way,  and]  order  that  the  plaintiff  be  given 
by  a  retainer  <^f  Kimura  Choan  an  instrument  in  the  form 
of  that  enclosed  ?  If  you  have  no  objeetiun,  I  will  so- 
dispose  of  the  case  and  will  make  out  and  send  up  [to  the 
Chamber]  a  formal  instrument  ^   of  this  tenor. 

I  beg  to  consult  you  as  above,  sending  herewith  A 
parcel  of  the  instruments  in  the  case  and  the  draft  [above 
referred  toj . 

9th  month,  21bt  day. 

*  Draft. 
Total  amount  due  from  Kimura  Choan, 

Gold,  271  rijo,  1  bu,  silver,  9  momme. 

Payable  within  80  da3'8. 
The   above   amouut   is   to  be  paid  to  Jimpaehi,. 


1.  Town  Magistrate.       2.   A  clerk.     3.  Hotuki, 
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renter  of  the  shop  of  Seisuke,  of  Kurnma  ward,  [Sm.  I?« 
Shiha,  within  the  above  period. 

Tempo,  Xni  (Tiger)  9,  21  (October  24,  1842). 

Chamber  of  Decisions. i  '  *' 

Ruhnc.^  <*  The  instrnment  shOnld  be  made  out  in  the 
form  you  enclose  and  sent  to  the  Chamber,  as  directed 
by  the  alternate  Magistrate ;  ^  and  another  instrument 
should  be  made  out  in  the  following  form  and  sent  [with 
the  appended  paragraph]  to  the  Chamber  afterwards.^ 

'  lustrnment  of  Acknowledgment. 

Total  amount  due  and  unpaid,  principal  and  interest, 

Gold,  213  ryoy  1  6w,  silver,  7  momme  5  hu. 

Of  this 

Gold,  71  rtjo,  silver,  7  momme,  5  6w,  arrears 
from  10th  month.  Serpent  year,  to  1st 
month.  Cock  year  ;  ^ 

Gold,  35  r//o,  arrears  of  rice  for  4  years  from 
the  Serpent  to  the  Ape  year,  (the  value  of 
28  kvh'Uy  at  1  ryo  per  8  to). 

Total,  gold,  106  ryo,  silver,  7  momme ^  5  bu : 
to  be  paid  now.^ 

Remainder, 

Gold,  107  ryo,  1  bu. 

The  above  have  been  determined  to  be  the  sums 
in  arrear,  and  payment  has  been  ordered. 
Wo  sball  strictly  obey  this  order,  and  pay 
the  remainder  of  107  ryo,  1  bUy  in  instalments 
according  to  onr  contract  already  made. 


1.  This  is  apparently  a  draft-judgment,  which  the  Chamber 
is  to  confirm  or  not,  when  the  case  comes  to  it  for  final  decision. 
2.  By  the  Town  Magistrate.  3.  Tomari-yaku  (resting,  not  presiding). 
4.  That  is,  perhaps,  in  case  the  judgment  is  adopted  by  the 
Chamber.     5.  Five  years.    6.  Within  30  days. 
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No.  96]  Tempo,  XHI  (Tiger),  9,  21. 

Inaba  Kohei, 
Ishiznka  Genshin, 
retainers  of  Kimora  Choan. 
To  Jimpachi,  Esq.* 
Of  the   whole   sum    [  originally  borrowed  ] ,  808 
n,o  1  hu,  and  9  womme,  87  ryo  have  aLready 
been  paid  by  degrees,  and  the  present  judgment 
is   for   the    remaiuing   271    ryo,    1  bu,  and   9 
momme.     The  amount  for  which  the  period  of 
paj-ment  has  not  5'et  arrived  ^   is  to  be  repaid 
according     to     the    terms    of    the     [original] 
instrument. 
Tempo,  Xm  (Tiger),  9,  21. 
Chamber  of  Decisions."* 


1.  That  in,  271  ryo  minas  the  above  213  ryo,  or  aboat  58  ryo, 
2.  The  case  seema  to  be  this.  A  sum  of  about  308  ryo  was 
originally  borrowed.  Of  this  87  ryo  were  paid,  leaving  271  ryo  doe. 
The  amount  in  aixears  at  a  certain  period  was  213  ryo ;  this  was 
turned  into  an  instahneut-contract  by  a^eement  of  the  parties. 
Out  of  this  21H  ryo^  lOti  ryo  wt-re  now  in  arrears.  Hence  judgment 
is  given  for  the  whole  271  ryo ;  lOG  ryo  in  nrrenrs  are  to  be  paid 
down,  the  remaining  107  ryo  of  the  instalment  contract  are  to  be 
paid  as  they  fall  due,  and  thu  58  ryo  remaining  on  the  original  loan 
are  also  to  be  paid  when  due.  The  only  inconsistency  is  the 
draft-instrument  above,  which  requires  the  whole  to  be  paid  in  80 
days.  But  its  provisions  would  be  over-ridden  by  the  terms  of  the 
last  paragraph  of  the  second  document.  This  last  document  ia 
apparently  a  draft  of  an  order  or  judgment  to  be  signed  by  the 
Chamber ;  the  tirj^t  part  being  the  form  prescribed  for  the  instromcnfe 
of  acknowledgment,  and  the  second  part  the  further  directions  of  the 
Court  on  the  subject. 
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[No.  96]  A  Loan  inciured  jointly  by  the  Retainers: 
of  a  noble  Family ;  the  Betaineis  aftenoards 
punished  and  House- Extinction  ordered;^ 
the  Sons  and  younger  Brotliers  newly  taken 
into  Service^  Stipends  given^  and  Families^ 
established ;  in  such  a  case  how  shall  a  Suit 
by  the  Creditors  against  the  Sons  and  younger 
Brotliers  be  disposed  of? 

An  Inquiry  by  Okamura  Senzo,  retainer  of  Naito^ 
Lord  of  Yatuato. 

Dated  Tempo,  XI  (Rat),  2  (March,  1840). 

1.   Inqninj  by  the  retainer  of  a  lord, 

*'  The  complaint  of  Jnjiro,  representative  of  Heikichi, 
now  ill,  renter  of  the  house  of  Ichiyemon,  house-manager,  of 
Seudagaya  ward,  demanding  of  Yoshida  genzaburo  the 
payment  of  money  borrowed  on  joint-seals  by  Yoshida 
Ichisaburo  and  Yoshida  Gakutaro,  retainers  of  the  Lord  of 
Y'amato,  was  handed  down  [to  me  for  investigation]  on 
the  23rd  day,  12tli  month,  year  of  the  Boar  (1839). 
Gakutaro  had  died  in  the  previous  year,  and  Ichitaro,  his 
successor,  a  worthless  fellow,  absconded  last  year  (Boar), 
and   an   order   of  house- extinction  was  made  [by  the  lord]. 

I.  ReU'Shaku.    2.  Ka-zetsu ;  the  eu^ng  of  the  family  line  and 

name. 
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No.  961  ^°^  ^^  ^^^  Yoshida  family  had  been  for  many  generations 
faithful  servants,  the  youngest  brother  of  Gakataro, 
Senzaburo,  was  directed  to  reestablish  the  Yoshida  ficunily, 
as  the  successor  of  Hikosaburo,  Gakutaro's  father,  and  of 
his  grandfather.  Seuzabnro  was  thus  taken  newly  into 
service,  aud  knew  nothing  of  the  loan  to  Gakntaro  and 
Ichisaburo.  Senzaburo  is  the  head  of  a  new  family,  not  the 
successor  ofGakuttiro  and  Ichisaburo,  and  hence,  it  seems  to 
me,  is  not  liable  for  tbe  loan  to  the  latter.  Is  it  right 
that  he  should  be  ordered  to  make  a  private  settlement  ? 
I  beg  to  consult  you  as  above. 
2nd  month,  7th  day, 

Okamura  Senzo, 
Retainer  of  Xaito,  Lord  of  Yamato.'* 

2.     Cnnsiiitatinn  by  the  2\nni  MatjistrateA 

**  From  Tsutsui,  Lord  of  Kii. 
Ilcihiclii,    renter  of  the  house  of  Ichiyemon,    in 

Sendaj'a  va  ward ,   ^ Yi*d(  >^     /  *hiintiif\ 

Ynshula   Stnznhnrn^  retainer    of  Naito,    Lord    of 

Yaniato D^nndaM. 

The  uhove  action  was  brought  in  my  C^nirt ;  I 
handed  dowu  the  coniphiint,  and  trial  is  now  pend- 
ing. It  appears  th:it  ci^rtain  niuni*}'  had  been  borrowed 
on  joint -seals  by  Yoshida  (iakutaro  anil  Yoshida  Ichisa- 
buro, Scuzaburo's  tldcr  brothers ;  that  Gakutari»  diird 
some  time  ai'o  and  Ichisaburo,  his  successor,  absconded  in 
the  Dog  year,  12th  month  ilsBOj,-  and  that  on  report  of 
the  fiicts  to  the  lord  an  order  of  house -extinct  ion  was  made. 
But  as  the  Yoshida  family  lia-l  done  faithful  service  for 
manv  jjenerations.  the  name  ot  tin  fauiilv  was  conferre*!  on 
Senzaburo,    Iehi>ab-.iro's    vuunger  ur«»tliur.     and     he     was 


1.  The  Town  Magistrate  U  loyinj;  Itfc-re  the  Chamber  (or  at 
any  rate  the  Tlnec-  Ma^'istratei:)  the  (.':t.«e  ^vhich  the  retainer  has  jott 
sent  to  him.     2.  The  previoua    document  made  it  the  Boar  Te«r 
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newly  taken  into  Hervice.  The  plaintiff,  believing  Renzaburi) 
to  be  the  successor  of  IcbiKiiIiiiro,  hronght  actiun  against 
him.  Now  it  would  seem  ua  tiumo  iucts  that  Sonzaburo 
has  been  oewly  taken  into  service  and  is  the  founder  of  a 
new  Yoshida  family.  Moreover,  he  knew  nothing  at  ell  of 
the  loan  incoired  by  his  brothers.  Besides,  as  Ichisabaro 
wae  largely  in  debt,  his  creditors  would  all  bring  saitagainst 
Senzaburo,  if  in  the  present  action  the  latter  is  held  liable, 
and  he  would  be  unable  to  pay  them  and  would  be  obliged 
to  see  his  family  exlingnished.  On  the  other  band,  Sen- 
zaburo is  in  fact  the  younger  brother  of  Ichisabnro,  and 
maintains  the  old  family  shrine  of  the  Yoshidas.  These  are 
argaments  in  fuvor  of  regarding  him  as  Ichisabni'a's 
successor.  How  should  the  actiou  be  decided  ?  There  are 
no  precedents  to  go  by.  There  are,  however,  cases  in 
which  it  has  been  held  that  where  n  temple- incumbent  has 
forfeited  his  beuetico,  and  the  benefice  has  beeji  taken  in 
charge  by  the  chief  temple  of  the  sect  and  then  granted 
out  to  a  new  incumbent,  the  latter  is  not  liable  fur  the 
debts  of  his  predecessor.  Shall  we  follow  this  principle  and 
hold  that  BcDzaburo  is  not  liable  far  the  loan  ?  I  am  unable 
to  come  to  a  ilccihioji  and  accordingly  I  beg  tu  consult  yuu. 
Year  of  the  Kut, 
3rd  month." 

8,     Ai'penileil  Uephj  hj  theiitlff   M'lijiitrules. 

"  According  to  your  letter  we  nuderstand  that  the 
Yoshida  name  was  given  to  Senzaburo,  the  brother  of 
Icliisaburo,  and  that  he  was  newly  taken  into  Bci'vicc, 
the  order  being  issued  shortly  after  the  flight  of  Ichitaro  ; 
and  thut  thus  the  plaintiff  supposed  that  Senzabuio  was 
the  successor  of  Ichiaaburo.  But  the  true  view  of  the 
-case  is  that  Senzaburo  is  a  new  retainer,  and  the  founder 
of  a  no^v  family.  The  entry  into  seivice  and  the  possession 
of  the  Yoshida  name  are  due  to  the  favor  of  his  lord. 
If  he  is  now  urdcred  to  pay  this   loan,     he    would    become 
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H9.  96]    quite  unable  to  perform   his   feudal  duties   and    coDiinMh 
to  bear  the  name  of  the  Yosbida  family,    beeause    the 
various    creditors    of   Ichisaburo    would    be    upon  him.. 
Thus  the  favor   of  his  lord  would  have  been  bestowed, 
to  no  purpose.    J£  the  house-extinction  was  in  fact  effected 
and  Ichisaburo  really  absconded,   would  it  not  be  adjust  to^ 
order  [Senzaburo]  to  pay  the  loan  ?   The  plaintiff's  mistaken, 
belief  that  Senzaburo   was   Ichisaburo's    successor  is  hip- 
own  fault.     In  the   last   Rat   year,  the  decision  of  Sog»^ 
Lord   of  Tango,   now   Finance  Magistrate,  in  reply  to   a 
consultation   by   Ichikawa,    Steward   of  Imperial   Watera* 
was  as  follows  :    *  the  former  rule  was   that    an     action   in 
which  the  lender  demands   from   one   who   succeeds   to  th^ 
family  name   the   payment   of  a  loan   made   to   one   who 
has  now    absconded    should  not   be   taken    up  and   seni- 
[to   the  Chamber]  for  indorsing-seal.     But   this  rule  is  not. 
properly  applicable  to  all  similar  actions.     It   is   true   thai* 
the   flight  in    most   cases  is    due    to  a    burden   of    debt^ 
and  if  *'  undertakers  of  the  estate'*  ^   are  made  liable  fi>r 
all  the  loans  of  the  fugitive,  no  one  would  take  up  the  inherit* 
ance ;  so  that  the  general  rule    should  be  as  above.     Bat* 
where  an  action  is  brought    in   which    the    officers  of  the 
plaintiffs    village  have   made   inquiries  of   tbe    officers    of 
the  defendant's  village  and  the  reply  has  been  made  that 
the    defendant    is    in    fact  the    regular  successor  ^  of  the 
fugitive,  the  action  should  be  taken  up  and  the  defendant- 
held  liable  to  pay  the  loan.*  ^    In  the  present  case  jadgment 
should  not  be  given  [for  the  plaintiff] ,  for  the  plaintiff  hsf- 
not  succeeded  in  producing  any    such    information.     This. 
seems  the  proper  disposition  of  the  case. 


1.  Ato-kabu.  The  distinction  is  between  those  who  stepio 
take  up  a  vacant  inheritance  for  the  honor  of  the  family-name  Mr  Ut 
prevent  laud  from  going  to  waste,  and  those  who  are  the  regabur 
successors  (fozoku-nin)  by  relationship.  The  former  case  vmoMXtf 
occurs  where  there  'are  no  sons  or  brothers  left.  3.  SoiokiMdmm^ 
3.  The  passage  is  from  Ko.  18,  p.   28,  ante. 


( 
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Year  of  the  Bat,  [geo,  W 

4th  month. 

Temple  Magistrates, 

Toyama,  Warden  of  the  Palace  Gates,  ^ 

Finance  Magistrates.  *' 


[No.  97]  Disposition  of  mi  Action  by  the  Wife  or 
Son  of  a  Creditor  on  a  Joint-instrument 
addressed  to  that  Creditor.^ 

A  Correspondence  between  the  Clerks  of  certain 
Magistrates. 

Dated  Ansei,  VI,  6  (June,  1869). 

1.  Appended  Sote  by  a  Clerk,^ 

^^  When  the  answer  of  the  defeudants  was  handed  up 
by  me  [to  the  Magistrate] ,  on  the  24th  of  the  5th  month, 
Ausei,  YI,  Dog  (June  24,  1859),  it  was  ordered  that  the 
joint-pleading  should  be  postponed  for  a  time. 

2.  [jetter   from   the    Clerics   of  one    Town   Magistrate  *    to 

those  of  tlie  otiier. 

'*  From  Akiyama  Kinzo, 

Takahashi  Kichiyemon, 
Nakashima  Saburoyemon, 

to  Yamazaki  Sukezayemon, 
Nakamura  Jirobachi, 
Nakata  Gozayemon. 
We   liave  read  your  letter.     We  understand  that  Kouo, 
the  widow  of  Hironoichi,  deceased,   renter  of  the  house  of 
Zenzo,  in  Block  No.  1,  Fukui  ward,  Asakusa  [district,  Yedo] , 

1.  The  other  Town  Magistrate.  2.  An  instrument  of  debt  is  in 
form  addressed  to  the  creditor.  3.  A  note  indicating  that  the  trial 
was  delayed  while  the  following  discussion  went  on  upon  the  point 
of  law.     4.  Probably. 

%'ol.  XX.  8np.  Pt.  ill.— 3*J. 
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IDb.  97]  has  brought  suit  on  an  instrnmeut  jointly  sealed  by  the 
defendants  and  addressed  to  Uironoichi ;  and  yon  inquired 
of  us  recently  as  to  the  disposition  of  this  action.  The 
question  arises  whether,  as  stated  in  the  report  handed  up 
by  Okada,  master-blindman  of  the  first  degree,^  when  the 
wife  or  son  of  a  deceased  [blindman]  brought  suit  on  an 
instrument  addressed  to  ^  the  deceased,  and  the  chief  of  the 
blindman's  guild  3  was  inquired  of  as  to  the  necessity  for 
appending  his  seal  in  such  a  case,  the  action  which  this 
widow  brings  on  an  instrument  addressed  to  the  deceased 
Hironoichi  must  pass  through  the  hands  of  the  chief  of  the 
guild  and  the  complaint  bear  his  official  seal.^  We 
inquired  of  our  superior  ^  accordingly,  and  he  answered  as 
follows  ( and  this  is  why  we  asked  yon  to  consider  the 
matter  further) :  That  where  a  monev-loan  action  is 
brought  by  tho  wife  or  son  or  member  odhc  household  of  the 
deceased  creditor,  the  custom  of  requiring  the  ofRcinl  seal  of 
the  chief  of  the  guild  is  not  merely  a  practice  prescribed  by 
the  chiefs  own  direction,  but  has  been  sanctioneil  by  the 
Magistrate's  Court.  But  you  thought  that  the  report  of 
which  Wf  sent  you  a  copy  was  to  be  regarded  merely  as 
a  statement  made  by  the  guild-chief  for  the  benefit  of  the 
Court  oil  that  particular  occasion,  aud  not  as  a  regulation 
for  the   practice   of  the  Maj^'istrate's  Court.     You  therefore 

1.  KcH'jiifo.  See  p.  15,  n«ne  1.  ante.  '2.  See  p.  62.  note  4»  anU, 
3.  SiTohu.  4.  The  guiU-chief  would  ilcmand  a  fee  fi*r  aflSxing 
tlie  sjcal.  Tlie  existence  of  sui-h  a  prescriptive  privilege  would 
be  by  do  means  a  strange  featuic  of  Japanese  life.  In  harmoiiy 
with  tho  irinciple  of  seltlinj;  all  ili-putes,  so  far  as  possible, 
piixately  and  within  the  family,  wtie  certain  !?pociftl  privilege^  of  en- 
foicin«r!  jirstice  privately,  paiiiculaily  where  anything  like  a  caste  or 
guild  was  cunciMUfd.  The  most  oxtended  was  that  ».'f  Danzayemon, 
chief  of  the  Wu  (outcasts,  tbe  w.»rkers  in  skin^K  whoha^l  the  p^nrer 
of  inflictiii;:  even  the  death  ponnlty  on  nitMubev**  of  that  custe  (see 
Siminun>.  .Vi)f'*  oh  Lund  Trfnirf,  p.  14t»).  For  the  guild  of  the 
blind  there  were  numbers  of  peculiar  privileges,  and  this  claim  of 
the  chief  to  aflix  Lis  seal  d(.>es  not  seem  at  all  unnatural.  5.  KaskirtL, 
the  magistrate. 
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proposed  to  your  aapsrior  thnt,  altlioagh  at  the  trittl  [the  [ 
claim  would  still  be  treated  as  tha  deceased  creditor's  in  the 
sense  that,  for  inatMice,]  tbe  qiu'alioa  of  whether  there  were 
any  illegalities  connected  with  tbe  loau  xliould  be  exnmined, 
the  chief  of  the  gnild  au^ht  uot  to  mannge  tbe 
action  of  the  widow  or  child,  according  to 
the  report  above- men  tiooed,  but  tbe  motion  sbould 
be  taken  up  and  jadged  without  retiiiring  the  official  soal 
of  the  chief  of  tbe  guild,  provided  the  instrument  does  not 
contain  the  phrase  '  or  to  his  apprentices'!  or  'or  to  bis 
fellow -members  '  ^  inserted  [after  the  creditor's  nnme]. 

After  making  this  proposal  to  your  superior  yoa. 
inquired  of  ns.  It  is  true,  as  yuu  say,  that  the  report 
handed  up  by  Okada,  master-blindmaa  of  tbe  hrst  degree, 
is  not  a  regulation  of  the  LIa<;!istrHte'a  Goart,  but  was 
made  and  presented  in  conne<.-tii]u  with  tbe  case  on  which 
yon  bad  asked  for  instructions,-'  and  tlie  custom  stated  in  tbe 
letter  was  fulloned  in  subsequeut  practice:  so  that  it  cannot 
he  treated  as  a  mere  rule  mude  by  the  guild-chief  himself. 
Moreover  there  is  a  decision  to  the  same  eli'ect,  on  an 
inquiry  by  Takaoawa,  master-blindmau  of  the  first  degree,  ia 
an  action  where  the  successor  of  a  deceased  creditor  brought 
action  on  au  instrument  addreasod  to  the  deceased.  Wa 
called  these  facts  to  your  attention,  and  asked  you  wbetheryoa 
did  uot  think  it  worth  while  to  reconsider  your  opinion, 
and  reijiiebted  you,  if  ^ou  etill  regarded  our  practice  hither- 
to as  unjust  and  improper,  tu  inform  us  r>f  tbe  nietbud 
followed  in  [your]  Court  and  send  ns  a  draft  of  the  order 
proper  to  be  made  to  the  ^uild-cliief.  We  made  these 
replies  and  requests  without  ciuaulting  our  superior.  Now 
in  your  C'ourt  there  arc  several  records  [bearing  ou  tbe 
Kubject] , — among  others  the  official  copy,  in  red  ink,  of  tbs 


I.  I'fhi-uchi.      2.  Nakama-ttclii.     3.  Tbe  clerks  had  imtuirtd, 
and  the  Majji'itrate  had  then  ordered  the  o^nitm  of  Okad»  to  W 


840  PRIVATE    LAW   IN    OLD   JAPAN  I 

Ko.  97]  report  handed  up  by  Takanawa,  master  blindman  of  the 
first  degree,  Bunkwa,  XIII  (Rat),  2,  11  (March  9,  1816 1, 
which  reads  as  follows :  '  Xagate,  Lord  of  Bigo,^ 
assented  on  a  consultation  to  the  proposition  that  a  suit 
by  the  wife  of  a  master-blindmam  of  the  first  degree 
or  by  any  one  under  the  control^  of  the  chief  of  the  blind- 
men's  guild  should  not  be  taken  up  or  disposed  of  witbont 
the  official  seal  of  the  guild-chief.*  There  is  also  a  record, 
for  the  18th  day,  8rd  month,  same  year  (April  10,  1816), 
of  the  fact  that  Shibasaki,  mnster-blindmau  of  the  first 
degree,  now  chief  of  the  guild,  presented  a  petition  asking 
an  order  that  the  complaint  in  a  suit  should  bear  the  official 
seal  of  the  guild -chief  even  where  the  suitor  was  an 
outsider,^  provided  he  was  a  relative  of  the  deceased,  and  that 
the  petition  was  dismissed  by  the  Magistrates,  on  the 
ground  that  it  was  not  customary  for  the  official  seal  of  the 
guild-chief  to  be  affixed  on  a  complaint  entered  in  the  name 
of  an  outsider.  Does  it  not,  then,  at  least  seem  proper  that 
the  guild-chiefs  official  seal  should  be  affixed  to  the  complaint 
in  an  action  bv  the  wife  or  son  of  the  deceased  creditor  J 
You  then,  after  examining  the  order  made  to  the  guild-chief 
[in  til  lit  case] ,  inquired  further  of  your  sui>erior,  and  be 
directed  further  consultation  with  ns.  Y(»u  then  proposed, 
as  the  uitthod  ot  disposing  of  such  ca*»es,  that  where  a 
iii»»uev-l(»an  instrnnieut  executed  before  li»e  ordt-rs  *  of  the 
Ti-mple  Magistrate  •'»  haul  not  been  renewed,  an  action  by  the 
wite  or  son  of  the  deceased  creditor  should  l»e  tnken  ap  and 
a(tiud«^e<l  like  an  ordinarv  action  ;'*'  and  von  sent  M'itL  vonr 
letter  a  copy  of  the  onlers  to  the  guild-chief  as  recorded  in 
an^iwer  to  the  iuquiries  of  Takanawa  and  Shibasaki.   master- 

1.  Town  M:ii:i>traio.  '2.  Shih'ii.  3.  Shintto :  one  not  a 
nK-mbf'i  of  the  guild.  4.  M'tt^iii-ir-ittmhi.  't.  The  Lord  of  Bi|!0 
^a>  Town  Magistrate,  but  the  writer  ix:rha|>s  is  referring  to  him. 
(».  That  is,  probably,  where  the  original  loan  iras  made  before  the 
above  onler  dUinkwa.  XIII.  181G>  and  had  not  been  renewed,  the  fell 
of  the  guihl- chief  would  not  be  nece^sar^' :  utherwise  it  woald. 
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blindmen    of   the    first    degree.      The    red-ink    copy     of  [fitoc.l^ 
the  document  handed  up  by  Takanawa,  master-blindmanj 
we  noticed  particularly,  because  there  is  a  record  to   the 
same  effect   where  an    inquiry   was   made   by   the    same 
officials  during  the  magistracy  of  Tsutsui,  Lord  of  Hizen. 

Thas  the  opinions  of  our  two  superiors  are  now 
agreed,  after  these  consultations,  as  to  the  disposition  of 
actious  by  the  wife  or  child  of  a  deceased  creditor,  except 
that  we  have  not  yet  settled  whether  the  guild-chiefs 
official  seal  is  necessary  where  suit  is  brought  before  the 
Temple  Magistrate  by  persons  living  within  the  premises  of 
military  gen  try.  i  We  have  therefore  summoned  the  guild- 
chief,  and  he  has  answered  that  in  all  actions  of  the  present 
sort,  whether  the  persons  live  on  the  premises  of  military 
gentry  or  of  townspeople,  his  official  seal  is  customarily 
used. 

The  procedure  as  above  agreed  on  should  be  com- 
municated to  the  Temple  Magistrate  also,  in  order  to  avoid 
contradictory  treatment  of  the  same  sort  of  action.  We  have 
communicated  the  above  to  our  superior  and  he  has  directed 
us  to  consult  you.  Hence  we  make  inquiry  once  more, 
enclosing  the  answers  handed  up  by  the  guild-chiefs ;  the 
document  sent  to  us  by  you,  being  only  a  copy,  we  have 
retained. 

5th  month,  19th  day.'' 

2.     Enclosures, 

(a,)  **  Answer  iu  writing  to  the  Court. 

From  the  chief  of  the  bhndmen's  guild, 

Kosugi,  master-bliudman  of  the  first  degree  : 


1.  The  general  rule  was  that  the  Temple  Magistrate  took  cogniz- 
ance of  cases  coming  from  ordinary  private  fiefs.  If  the  deceased 
blindman  had  lived  witbin  a  nobleman's  yathikit  it  might  be  thought 
that  the  chief  of  the  guild  could  not  interfere  In  the  management  of 
the  suit,  as  the  lord  himself  might  be  interested. 
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Ko.  97]  I  reply  as  follows : 

The  qneHtioD  has  been  asked  me  whether  the  wife  or 
Bon  of  a  deceased  tuaster-blindman  of  the  first  or  seeood 
degree,  living  ou  the  premises  of  a  family  of  the  military 
gentry,  is  under  the  control  of  the  gnild-chief  or  not ;  and 
whether,  when  the  wife  or  sou  brings  suit  on  a  loan  of 
the  deceased  mabter-bliudman,  the  official  seal  of  the 
guild-chief  is  to  bo  affixed  to  the  complaint  or  not. 

Tlie  children  of  a  deceased  master-blindman  of  the 
first  or  uccoud  dogree,  living  within  the  premises  of  a 
military  family  or  u  town  family,  are  under  the  control  of 
the  guild-chief  while  they  are  still  in  hopes  of  being  taken 
into  military  service  [or  (he  like]  ,^  and  their  future  it 
not  yet  settled;  and  wheu  such  persons  bring  suit  to 
recover  loauH,  etc.,  the  complaint  must  bear  the  official 
Hon\  of  the  guild-chief. 

\Vh(>n  an  inquiry  was  made  on  the  same  subject, 
TiiniK),  X  (Hoar),  5,  8  (June  18,  1889),  when  Okosa, 
Lord  of  Awa,  waH  in  office,^  the  enclosed  answer  was 
handed  up,  and  its  receipt  was  acknowledged  by  Isoga}- 
TetHimoHuke,^  Since  that  time  I  have  followed  the  practice 
therein  stated ;  recently,  [for  instance] ,  when  the  widow 
of  Mikanii,  masior-blindman  of  the  first  degree,  asked  my 
official  Koal  for  an  actiim  for  money  due  on  a  loan,  I 
inspecttul  the  document  and  affixed  my  seal,  that  the 
action  might  be  brought  before  the  Magistrate.  It 
has  also  been  inquired  what  the  procedure  is  where* 
in  such  a  suit  fi)r  money  due  on  a  loan,  the  deceased 
creditor  livtul  without  the  Eight  Provinces.  *  If  one 
living  without  the  Eight  Provinces  requested  my  official  seal 
and  indorsoineut  for  an  action  on  a  money  loan,  etc.,  I 
should  after  inspection  affix  my  official  seal. 

1.  This  must  he  Hupplicnl  in  order  to  make  the  answer  apply  alao 
to  the  towii8ptH>ple,  mentioned  in  the  previous  clause.  2.  As  Town 
Magi(*trate.  8.  A  cU>rk.  4.  Kwan-ha*ihu ;  the  eight  proTinees  ensl 
of  the  Hnkone  mountains,  surroanding  Tedo,  and  the  chief  portioii 
of  the  immediate  dominions  of  the  Shogunate  family. 
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I  enclose  also  a  docament  containing  an  aoswer  made  ES**^ 
by  Takeyama,  master- blindman  of  the  first  degree,  chief  ^ 
the  guild,  when  directed  to  give  his  opinion  by  Sagannma, 
Lord  of  Shimotsuke,   Finance   Magistrate,  Ewansei,   XTTI 
(Cock),  3,  6. 

The   above   is   in   my   opinion  the  procedure  in  such 
cases.     I  beg  to  make  this  reply. 
Year  of  the  Goat, 
5th  month,  15th  day. 

Kosugi,  master-blindman  of  the  first  degree,  chief 
of  the  blindmen's  guild.'* 

(b)     *'  Order  made  to    Takeyama,  master-blindman  of  the 

first  degree,  by  Suganuma,  Lord  of  Sliimotsnke, 

Fiuauce  Magistrate. 

Case   of  Tachu,  member   of  the  household  of  Sen, 

widow  of  Genan,  in  Fukagawa  post-town,  Naka- 

sendo,!  deputy's  district  of  Nognchi  Tatsnnosnke : 

It  was  reported  by  the  Deputy  that  the  person  above 

named  has   requested  his   approval  of  a  petition  that  the 

Tsuchimikado  House  ^  deliver   to  him  a  diviuation-liconse, 

as  the  petitioner  follows  the  occupation  of  fortune-telling.^ 

A  few  days  ago,  therefore,  I  made  inquiry  of  the  chief  of 

the  blind  men' 8  guild.     Information  was  received    [in  reply] 

that  the  said  Tachu  had  been  disinherited  by  Toyonaga» 

mnster-blindman   of  the  first  degree,   but  still  retains  bid 

membership^   as  a  master-blindman.     I  therefore  instructed 

Tatsunosuke  to  order  him  to  prefer  his  request  to  the  chief 

of  the  guild.s      I  now  inform  you  of  the  above. 


1.  The  line  of  provinces  runniug  through  the  central  part  of 
northern  Japan.  2.  A  firm  or  house  probably  having  some 
special  privileges  in  connection  with  this  occnpation.  S.  This 
was  one  of  the  special  occupations  of  the  blind.  4.  Za  (Ut.,  seat). 
5.  This  may  mean  a  request  for  the  official  seal  or  a  request  for 
the  license.  It  would  hardly  have  been  cited  unless  the  former 
had  been  the  meaning. 
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Ho.  97]  This  order  was  handed  down    to    Kitamara,    master- 

blindman   of  the  first  degree,  representative  of  the  chief  of 
the  guild.'' 

r.  **  Answer  of  Ishizuka,  master-blindmau  of  the  first 
degree,  to  an  inquiry  of  Okasa,  Lord  of  Awa,  Town 
Magistrate  of  the  North. 

Report. 
You  have  inquired  in  regard  to  the  necessity  of  the 
official  seal  of  the  chief  of  the  blindmen's  guild  in  actions 
where  niaster-blindmen  of  the  first  and  second  degree,  as 
as  well  as  blindmon  having  no  rank,  have  transferred  their 
loans  to  children  living  in  a  separate  family  and  the  latter 
bring  action  for  arrears  due  tliereou. 

During  the  life  of  the  creditor,  the  official  seal  is  affixed 
aft^r  examination  [of  the  case] ,  even  thouj?li  an  actual 
transfer  luis  been  made.  As  to  instruments  of  loan  addressed 
to  the  wife  [of  the  blindman] ,  even  in  this  case  the  official 
seal  is  to  be  affixed.^  Where  the  children  bring  action  after 
the  death  of  the  creditor,  the  chief  of  tlie  guild  affixes  the 
seal,  after  examination  of  the  subject  of  the  action,  if  the 
plaintiffs  liave  no  instrument  of  transfer ;  but  if  they  have 
he  does  not  concern  himself  with  the  action. 
I  reply  as  above  to  your  inquiry. 
Year  of  the  Boar, 

5tli  month,  7th  day. 

Ishizuka,  master-blindman  of  the  first  degree, 
chief  of  the  blindman*s  guild. 
The  letter  is  sent  by  the  hand  of  Inawo  Kimata,  temple- 
official,  and  its  receipt  is  acknowledged  by  Isogai 
Tetsugoro.'* 


1.  Even  daring  the  husband's  lifetime,  we  may  Boppose. 


SECTION  VI.— ARREAKS^  OF  JUDGMENT 

INSTALMENTS. 


[No.  98]      Action  for  Arrears. 

A  Reply  to  an  Inquiry  by  an  official  of  the  fief 
held  in  charge  ^  by  Toda,  Superintendent  of 
Palace  Maidservants. 

Dated  Meiw^,  IX  (1772j. 

**  The  matter  of  the  Inquiry  as  to  an  action  for 
arrears  of  instalments  ^  due  from  Kichibei  and  8 
others,  of  Ichihara  village,  Mino  kiiniy  defendants, 
to  Chuzayemon,  of  Makuwa  village,  in  the  same 
huiiy  plaintiff. 

If  the  payment  of  the  instalment  as  ordered  is  quite 
impossible,  execution  in  bankruptcy  should  of  course  be 
ordered ;  but  though  as  long  a  delay  as  possible  should  be 
allowed  for  obtaining  the  amount  due,  some  amount  at 
least,  however  small,  should  be  paid  in.  If  even  this 
cannot  be  paid,  then  execution  in  bankruptcy  should  issue, 
ordering  them  to  deliver  up  all  their  rice-land,  upland, 
houses,  residence-land,  and  family -belongings,  even  houses 
and  residence-land  in  other  fiefs,  and  even  if  only  a  small 

1.  Todokari-kin.  There  is  nothing  to  justify  the  compilers 
in  making  a  special  section  for  tin's  subject.  See  Appendix 
to  this  volume.  Tlie  term  is  constantly  applied  throughout  all  the 
eases  to  any  sum  in  arrears.  It  is  here  used  specially  of  instalments 
•due  by  order  of  Court.  2.  O-agukari-sho,  See  p.  22,  note  4. 
■3.  Kiri-kin ;  that  is,  instalments  ordered  by  the  Court* 
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H«.  98]  sum  is  realized,  the  plaintiff  should  he  ordered  to 
acknowledge  satisfaction  [of  the  claim] .  An  instrument  of 
Buhmissiou  to  this  judgment  executed  hy  hoth  sides  should 
of  course  be  filed  in  your  office.  An  exact  inventory  of 
the  rice-land,  upland,  houses,  residence-land  and  family- 
belongings,  should  afterwards  be  drawn  up  in  the  presence 
of  both  parties  and  the  village  officitds,  and  counter- 
sealed  by  them.  Although  the  office  of  Chuyemon,  headman^ 
is  not  now  forfeited,  he  cannot  escape  such  a  penalty  unless 
some  small  amount  is  paid  [on  account].  It  is  better  to 
tell  him  this  and  get  him  to  pay  some  portion  of  the 
instalments  [than  to  order  him  into  bankruptcy] . 

The  plaintiff  should  be  informed  that,  when  Isoji  again 
acquires  means,  payment  [of  the  amount  still  due]  may  be 
demanded  of  him,^  and  he  should  be  ordered  to  insert  this 
in  the  above  instrument  [of  submission]  and  append  his 
seal  thereto." 


[No.  99]  ]nunr  I tistalment- Judgments  have  been 
rnnlered  (ujainst  Residents  of  distant  Pro^ 
rinres,  l*arties'  Relatives  in  Yedo  may  7Wt 
appear  as  their  Representatives. 

Dated  Anyci,  lU  (Horse).  11.  2  (December  4,  1774). 

**  Action  on  a  money-loan  against  Arima  Daino- 

shin  by  Jiroyemon  and  one  other,  representatives 

of  Dcnjiro  and  one  other,  of  Yoda  village,  Echizen 

knni. 

In    the    above    action   a    judgment    for   payment  by 

instalments    was   rendered   on  the   4th  of  last  month,  and 


1.  This  makes  it  ueoessary  to  suppose  that  the  "  Batisfaoiion  *** 
before  spoken  of  means  **  satisfaction  of  the  claim  so  far  as  paid,'*—* 
provideil  the  Isoji  here  spoken  of  is  the  person  in  mind  in  Ibt- 
previous  passages. 
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both  parties  were  to  appear  at  Coart  monthly .^  Bi^  their  ijBie.  n» 
homes  are  distant  from  Yedo,  and  the  jonrney  here  and 
back  cannot  be  accomplished  under  80  days.  The  plaintiffs 
have  therefore  asked  permission  to  appoint  as  their  repre- 
sentative Heihachi,  a  relative,  renter  of  the  house  of 
Banyemon,  in  Yazayemon  ward,  Eyobashi  [district  Yedo]  . 
If  this  request  is  grauted,  numberless  others  of  the  same 
sort  will  follow.  The  plaintiffs  may  use  their  servants, 
etc.,  living  in  Yedo  as  their  representatives ;  but  the 
request  cannot  be  granted  as  to  Heihaohi.'*^ 


[No.     100]        Instalment'Jtulgments    in    Private 
Fiefs.^ 

A  Reply  to  a»  Inquiry  made  of  the  Lord  of  Eai.^ 
Dated  Temmei,  VllI  (Ape),  12  (Jauuary,  1789). 

1.     Inquiry, 

"  When  a  money  action  is  brought  which  [concerns 
parties]  in  our  owq  fief  only,  may  we  after  trial  give  judg- 
ment for  payment  by  instalments  ?  Or  may  judgment  for 
payment  by  instalments  be  given  only  by  tbe  Government 
[Magistrates]  ?  Furthermore,  what  should  be  the  amounts 
of  the  instalments  ? 

I  beg  to  make  private  inquiry. 
Obu  Geiigo, 

Retainer  of  Honda,  Lord  of  Bugo. 
12th  month." 


1.  The  defendant  to  pay,  the  plaintiff  to  receive  the  monthly 
instalment.  2.  The  feeling  probably  was,  partly,  that  a  member  of 
the  houseliold  or  near  relative  would  be  more  acquainted  with  the 
party's  affairs  and  more  easily  fixed  with  responsibility  for  him, 
and,  partly,  that  the  free  appointment  of  agents  would  tend  ta 
champerty,  the  traffic  in  claims.  S.Shi-ryo;  fiefs  outside  of  the 
Shogunate  family's.  4.  Magaribuohi,  Lord  of  Kai,  Finance  Magis*^ 
trate. 


848  PRIVATE    LAW   IN    OLD   JAPAN  : 

No.  100]  2.     Appended  lieply. 

"  When  a  money  action  is  brought  [which  concernB 
parties]  in  a  single  fief^  only,  both  parties  should  be 
examined,  the  instrument  of  debt  inspected,  and  judgment 
rendered.  First,  an  order  of  payment  within  80  days 
should  be  made.  If  in  that  time  the  defendant  proves 
unable  to  pay,  an  order  for  instalment-payment  should 
be  made.  Where  interest  has  been  agreed  on  at  a  rate 
of  more  than  1  bu  per  20  nj(>y  it  must  be  reduced  to 
that  figure.  In  calculating,  the  intercalary  months  mast 
be  omitted.  Days  for  payment  of  the  monthly  or  yearly 
instalments  should  be  fixed,  and  on  those  days  the  parties 
must  be  present  in  Court  to  deliver  and  receive  the  money. 
If  the  defendant  fails  to  bring  the  whole  amount  fixed,  he 
must  be  ordered  positively  to  bring  it  on  the  next  appointed 
day  [in  addition  to  the  sum  then  due] ;  if  the  deficiency 
is  only  a  slight  one,  it  may  be  made  up  gradually  on  succeed- 
ing days.  The  above  proceedings  may  be  employed  by  yoa 
as  well  as  by  Crovernment  iVIagistrates.  The  amount  of  the 
instalments  ditlers  according  to  the  total  sum,  principal 
and  interest,  in  arrear.  If  you  will  notify  me  of  the  sum 
in  any  particular  ca^e  before  you,  I  will  inform  you 
without  delay  of  the  proper  figures. 
Year  of  the  Ape, 
12th  month." 


No.  101]      XoU'Pai/mnit    of   Instalments   on  a 
Debt  of  200,000  lUjo. 

A  Decision   by   the   Chamber  of  Decisions,  Full 
Session. 

Dated  Kwansei,  IV  (Hat),  8,  2  (September 

17,  1792). 

1.  lehi-ryo. 
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"Action  by  Magoichi,  of  Nagabori  ward,  Fakagawa  [gee. 
[district,  Yedo,]  for  inouey  dae  from  Matsudaira,  Lord  of 
Mutsu. 

Tlie  rule  has  been  in  past  years  to  order  80  17/0  [per 
mouth]  as  the  instalment,  where  the  amount  due  was  in 
all  about  10,000  ryo.  Taking  the  same  proportion,  the 
proper  instalment  for  the  sum  uow  in  question  would  be  a 
little  more  thau  1520  ryo  [per  month] .  But  as  the  sum 
wns  a  specially  large  one,  a  Full  Session  was  held  to 
consider  the  case,  and  it  was  decided  to  order  that  the 
[monthly]  instalment  for  sums  of  about  200,000  t'yn  should 
be  1,000  jyo. 

In  the  previous  case  of  Yataro,  of  Hashido  town, 
Senju,  Bushu,^  against  Satake,  Governor  of  Kyoto,  a 
[monthly]  instalment  of  510  ryo  was  ordered  for  a  total 
claim  of  62,849  ryo,  the  rate  being  80  ryo  on  10,000.  But 
as  the  amount  due  in  this  case  is  especially  large,  the 
order  to  the  Lord  of  Mutsu  has  been  decided  upon  as 
above." 


[No.  102]      AetiouH  on  Money  Loans. 

A  Proposal  of  the  Chamber  of  Decisions. 
Approved  Huukwa,  III  (Tiger),  6  (July,  1806). 

1.      Vvoposdl  of  Law  by  the  Chamber  0/  Decisio7is, 

"Since  the  order  of  the  last  Serpent  year,  9th  month, 
that  niouey  actions  were  to  be  amicably  settled,^  the  parties 
have;  come  to  a  private  settlement  in  all  cases  of  money 
(hie  and  unpaid,  and  liave  reported  these  settlements  to  the 
Three  Magistrates.  There  have  been  before  the  Town 
Magistrate  numerous  claims  against  the  military  gentry 
during  the  i)ast  2  or  8  years.     But  in  accordance  with  our 


1.  Musnshi  hnni.     2.  No.  13,  ante,  dated  1797. 
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So,  lOfO  note  appended  to  the  luBtruotiuns  of  Matsudaira,  Lord  of 
Idza,  in  the  Serpent  year,  8th  month,  we  nrged  com- 
promise upon  both  parties,  setting  forth  the  conaidemtions 
on  each  side ;  ao  that  there  was  not  a  single  case  which 
came  to  final  jndgment  and  an  order  (or  instalment' 
paynient.i 

lliihric.    Since  the  InatrnctionB  of  the  Serpent  year, 

8th  month,  the  parties  in  every  suit  seem  to  have 

thought  that,  if  they  did  not  aettlu  privately,  some 

severe    penalty    wo  a  Id    be    inflicted,    and    they 

have  all  SL>ttlcd  their  affairs  by  private  convention. 

Tlins   there   hna  been  no  final  Judgment  rcudercd 

or  penalty   imposed,  ^    as   stilted  above,  for  about 

10  years.  *      But   if  now  judgment  be  rendered 

and   insttiliiient-piij-ment   ordered   in  8  or  4  cases 

without     inflicting     the      nsual     penalty,^     thie 

conscquencG  would    bo   that  numberless  actions  of 

the  same  sort  would  bo  brought,  and  the  people's 

integrity,  uprigjituess,  and  sense  of  duty  would 

deteriorate.' 

But   tlio  actions    biougbt  lately  are  numerous,  and  in 

many  cases,  unless  a  regiiliir  judgment  is  rendered,    there 

wowld     ni^vcr     be     any     settlement.      Fur     this     reason 

we   buvo   thought   that   it   would   lie   best   to  give  regular 

judgments   accurding   to    the  legal  precedents  in  cases  that 

positively  ciinnot   be  settled  privately,    and  after   ordering 

a   private   settlenient   within    80   ilays,    then,  [in  case    no 

tict    of    IT'.IT    reli.'gat>.Hl     to     piiviktc     aettlemeut 

.cfoie  B,    uci'tiiin   dnlu   of   that    your.      It  did   not 

i  sulwi'iinetitl)-  bidii^lit.    Tlie  Iiingiiiigc   hero  used 

imiily   tlie  voiitiao' ;   l)iit   tlie    cxpLauiitinn  is  that 

the  piiople  ruUowuJ  ihe  nplrit  ut   tlie    urdev   eveu    in    Bubsequent 

dibpntes,  au<l  after  1iriii);iti),'  ^iuiti  cuiiseuLed  to  compreiuise.     3.  Tlie 

penalty,  tliat  in,  tot  nut  briiiyiti^  in  thu  iuKtaliiient  ordered.     3.  See 

Note  2.     J.  Thirl  iiiimt  uienii  tixe  peimhy  for  bringing  seit  on  a  claim 

covered  by  tlie  itbovc  order.     S.  See  p.  114,  note  2. 
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settlement  is  made] ,  to  order  payment  by  instalments  of  [See.  VIL 
the  amount  remaining  due.  But  there  are  certain  fixed 
roles,  enacted  some  time  ngo,  [determining  the  amount  of 
the  instalment  to  be  ordered  in  each  case] .  Now,  though 
these  rules  should  [nsualiy]  be  followed,  the  amounts  of 
the  instalment  have  in  many  cases  been  reduced,  by  special 
agreement  of  the  Magistrates,  where  it  appeared  that  the 
defendant  was  actually  unable  to  raise  the  fixed  amount. 
Thus  the  rules  have  gradually  come  to  be  applied  with 
some  laxity ;  and,  if  now  the  debtors  who  fail  to  pay  the 
full  amounts  as  fixed  by  these  rules  are  punished  as  the 
law  prescribes,  the  number  of  persons  thus  punished  would 
be  very  large,  because  the  cases  in  which  those  amounts 
would  be  excessive  are  very  numerous.  Our  conclusion 
is,  therefore,  that  the  best  plan  is  to  change  the  rules 
prescribing  the  instalment-amounts.  As  they  are  not  a 
part  of  the  *  Collection  of  Laws,*  i  it  will  be  quite  allowable 
to  change  them.^  Moreover,  [there  need  be  no  objection  on 
the  score  of  introducing  an  innovation  unfamiliar  to  the 
people,]  for  the  litigants  are  well  acquainted  with  the 
instalment  amounts  [of  lower  figures  which  we  have  been 
ordering  in  most  cases] .  We  propose  that  the  yearly 
amounts  set  forth  in  the  appended  document  be  substituted 
for  those  of  the  old  law.  Henceforth,  therefore, 
those  who  twice  or  thrice  bring  deficient  amounts 
and  thus  violate  directly  the  instructions  of  the  Magi- 
strates that  the  breach  of  private  conventions  and 
the  disregard  of  upright  dealing  are  no  profit  to  any  oue, 
shall    be    punished    as    follows  :      For     townspeople    and 


1.  OAadamegaki ;  a  codified  collection  of  leading  enactments 
(last  revised  in  1783)  ;  contained  in  Rudorff's  Tokupawa  Getetz- 
gommlunfj.  2.  The  Council,  with  the  Sbogun's  sanction,  could  of 
course  liave  changed  them.  The  idea  seems  to  be  that  such 
permanent  legislation  should  be  left  untouched  as  far  as  possible  and 
not  lightly  changed. 
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No.  102]  farmers,  the  hand-stocks,  as  is  prescribed  in '  the  '  Collec- 
tion of  Laws,*  and,  when  default  in  the  instalments  still 
continues,  an  order  of  execution  in  bankruptcy ;  for 
military  gentry,  the  Chief  Seneschal  or  some  high 
oiticial  should  be  summoned,^  examined,  and  sent  to  the 
prison  of  the  gentry,  if  tliey  were  the  ones  who  had 
undertaken  the  obligation,'-^  and  where  such  a  person 
fails  to  take  the  course  urged  on  him  by  the  Magistrate, 
you^  would,  on  being  notified  of  this,  communicate  to  hia 
lord ;  for  persons  in  the  service  of  temples,  the  same 
procedure  as  for  military  gentry. 

Rubric.  In  loans  of  money  the  circumstances 
vary  in  diflerent  cases.  Sometimes  the  debtor 
merely  does  not  pay  the  principal  or  even  the 
interest  at  the  time  agreed  on.  Sometimes  they 
delay  much  longer,  and  even  renew  the  instru- 
ment again  and  again,  with  the  creditor's  consent, 
engaging  [in  the  new  instrument]  to  pay  the  interest 
already  due  and  unpaid,  so  that  the  amount  of 
the  interest  ultimately  received  exceeds  that  of 
the  principal.  Some  pay  half  the  principal  and 
interest,  and  are  in  arrears  as  to  the  remainder. 
In  the  case  of  sales  on  credit,  the  buyers  often  delay 
payment  unlil  long  after  receiving  the  goods ; 
while  others,  the  best  customers  of  the  seller, 
default  finally  in  a  small  sum,  after  paying  a 
number  of  yearly  instalments  of  the  amoiint 
due.  Although  the  circumstances  of  these 
various  cases  diti'er  so  widely,  it  has  seemed 
bettor     to     establish     general    rules,     applicable 


1.  Tbis  would  be  true  only  of  the  higher  gentry.  2.  That  is,  the 
retainers  who,  us  was  the  custom,  had  signed  the  instrument  instead 
(•!  their  lord.  But  whether  tbis  cbiuse  applies  only  to  the  prison- 
sentence,  or  to  the  wliole  preceding  part  of  the  sentence,  is  not  clear. 
'A.  Tbe  Councillor. 
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alike  to  all,  for  the  amount  of  the  instalments  to  [SecTI. 
be  paid,  and  we  consulted  accordingly,  for  the 
purpose  of  settling  these  rules.  But  the  con- 
siderations bearing  on  the  different  amounts  are 
complicated,  and  their  determination  is  not 
without  difficulty.  Moreover,  in  many  cases 
the  parties,  if  they  are  aware  of  the  sums  fixed, 
would  not  act  sincerely  in  regard  to  making  and 
demanding  payment,^  and  their  integrity  would 
suffer  more  than  under  the  present  state  of 
affairs.  For  these  reasons  we  have  made  the 
proposal  contained  in  the  main  text.^  As  io 
principal  and  interest,  if  the  debtor  has  already 
paid  the  principal  and  is  in  arrears  with  the 
interest,  we  shall  urge  the  parties  to  settle 
privately,  without  regard  to  the  time  that  has 
elapsed,  and  finally,  if  the  debtor  does  not  do  so 
within  a  reasonable  time,  we  shall  order  payment 
by  instalments.  However,  in  such  cases  the 
amounts  of  the  instalments  might  be  reduced 
somewhat,  a  reference  being  made  in  each  case 
(for  such  instances  would  be  few)  for  consultation 
[by  the  Chamber] .  The  Instructions  of  the 
Serpent  year^  left  nothing  to  be  desired,  and 
wo  all  assented  to  them ;  and  subsequently  we 
met  and  determined  on  a  set  of  private  rules 
for  the  treatment  of  the  matters  which  formed  the 


1.  That  is,  neither  plaintiff  nor  defendant  would  settle  privately 
ou  terms  less  favorable  to  either  than  those  he  knew  he  could  get  iu 
Court ;  while  each  would  put  forth  in  Court  all  possible  pretexts  to 
obtain  from  the  judge  the  greatest  possible  advantage  as  to  the 
amount  of  the  instalments.  2.  Ilommon ;  the  body  of  tho  Proposal 
Probably  that  formed  the  first  draft  presented  to  the  Chamber  by  one 
of  its  members,  while  the  rubrics  were  afterwards  inserted  by  general 
agreement.  3.  This  order  preceded  the  order  of  No.  13,  antet  by 
one  month.    See  No.  111. 

Vol.  XX.  8ap.  Pt.  111.-93. 
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Q  Bubject  of  the  InBtraetioiifi. '     We  were  to  report 

agam  od  these  rnlas  [for  final  sanction]  if  further 
experience  seemed  to  require  it.    But  in  the  last 
10  years   there  Las  occurred  no  case  bo  difficult 
of  Bettlement  as  to  require  a  regular  jnilgment ; 
and  hence  we  made  no  report. 
Bnt   in   the  last   2   or   8  years  the  cases  which 
could     not     be     privately    settled    have    hecoma 
n Ulcerous,    and    we    have    therefore    made    the 
proposal  set  forth  in  the  main  text. 
Shall    these  actions  bo  treated  as  above  proposed? 
We  desire  to  learn  your  will  ou  this  point :  and  append   a 
copy  of  the  InstrDctioDS  of  the  Serpent  year  and  also  a 
draft  of  the  proposed  instalment- amounts. 

Note,  that  following  the  usage  of  the  Serpent  year, 
we  have  provided  for  payment  by  instalments  of  the 
entire  remainder  due,  where  the  debtor  has  paid  any  part 
of  the  claim.  For  example,  thongh  the  debtor  has  pud 
only  1  ryo  or  1  hu  out  of  &0  njo  dne,  the  creditor  is 
ordered  to  accept  payment  by  instalments.  If  the  amount 
of  arrearage  is  largo  the  debtor  cannot  possittyspny  it  off 
within  the  80  days  ;  moreover,  to  settle  how  muc^^onld 
be  paid  down  in  each  case  [and  how  mncb  left  to  be^ 
by  instalments]  is  a  matter  of  great  difficulty.  Hence  tot 
former  rule  Js  retained,  that  if  any  part  whatever  hasV 
been  paid,  the  entire  remainder  is  to  be  paid  by  instal- 
ments.^ 


1.  No.  n. 

OHlf.  a.  The  meaning  . 

Df  tlie 

Wluw^^^l 

judgment  was 

Kicen  foithapliuntilT. 

,    Ui« 

iliifftn.laiit 

o"^  ordvM.1  M  '^^^1 

bring  ths  aim 

1  within  30  diffB ;  K  1 

rii  uaaall.v                 1 

1.  Iju  wrilcra                I 

herepropoi*' 

t<ki<l,  till 

-""'iHWl fl 

which  w»< 

i 

^^ 

^^^H^^^H 

inatiJoM' 

K 

J 

'     -^ 

^^^^^^H 

deemed' 

^^^^^^1 

paid. 

^ 
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2.     Schedule  of  Instalment-paytfients,^  [Se«.  VL 

**  Appended  Document. 
Bevised  Schedule  of  Instalmeut- Amounts,  by  the 
Full  Chamber. 

Amount  Due,  WhoU  Period  of  Payment, 

From      2  ryo   to    100  ryo About  10  years. 

'*      101       '*      1,000   **  "      15      ** 

*'  1,001       **      8,000    **  *'     20     **      • 

'*  8,001       '*    10,000   **  "     25      " 

With  the  above   arraugement   as  a   basis,  the  annual 
instalments  for  the  various  amounts  due  shall  be  as  below. 
Note,  that  the  period  in  which  payment  is  completed 
is    graduated  between   the  above   limits  for  inter- 
vening sums,  for  the  total  period   required   should 
vary  with  the  total  amount  due,  as  appears  below. 
The    former    instalment-amounts   Lave   been   as  stated 
below,  and  though  [at   first]  they    were  employed   by  the 
Courts  in  ordering  payment,  many  of  the  debtors  disobeyed 
the  orders    and    brought   in  smaller  sums,  so  that  in  recent 
times   permission  to  do  this   has   come   to  be  given.     But 
hereafter,  now  tlint  the  amounts  have  been  revised,  the  rules 
are  to  be  applied  strictly,  and  those  who  disobey    are  to  be 
punished  without  fail.     Henceforward    the  orders  of   pay- 
ment  are  to  be    strictly    enforced,    notwithstanding     [the 
spirit  of  clemency  shown  in]  this  reduction  of  the  amounts. 

Amount  due.        Monthly  Instalment,  Finished^  countiny 

^rrz 'r; — : — :^  intercalani  months,  in 

Old.  Bevised.  »'  ' 

To  2  njo  300  vion        1  momme  10  years  (12  viomme  or 

2  8hu-\-  per  year). 

{Aj)i)ended  Note,  We  decided,  on  consultation,  that 
instalments  on  small  amounts  due  should  be 
reckoned  in  silver,  but  that,  where  necessary, 
100  mon  of  copper  or  iron  money  should  be  taken 


1.  This  is  all  a  rubric. 
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No.  102]  as  1  monwie  of  silver ;  for  although  in   our  own 

separate  Courts  it  may  do  to  concern  ourselves 
with  copper  and  iron  money,  in  the  Chamber  of 
Decisions  it  is  undignified  and  improper.  Up  to 
this  time  no  order  has  been  issued  in  the  Chamber 
for  a  less  sum  than  1  hum  silver,  even  though  the 
amount  dae  was  small,  and,  since  the  present 
2-nhH  gold  coin  was  struck,  an  instalment  even 
of  2  .shn  has  not  been  ordered.  Henceforth 
instalments  of  as  little  as  2  shu  may  be  ordered  in 
the  Chamber,  but  not  of  copper  or  iron  money.) 

Ahioimt  (hie A       Monthly  Imtnlwtjnt.         FinhhetU  rountintj 

intercalanj  months,  in 

Old.         Rftvisod. 

mi  mi*  silver     10  years  <.%  nuymum  or 

2  hu-r  per  jeax). 

tmwf  10  vears  ifi<)  lunmnw  or 

1  njo  goM  por  ye&r). 

2  Jthu     13  years.  4  months. 

1  hn     11  vcars,  8  months. 

lhu,2ihu     11   years.    2    months 
(4  rr/o,  2  bu  per  year). 

2  hit     10  years  (6  ruo 

per  year). 

2  hu,  2  j»/i»«     10  years  ill  njo  2  &u 

per  year). 


To 

fi  ryn  ((old      2  *//>* 

3 

Tr; 

10  r>/o 

1  hu 

."> 

To 

20  njo 

1   (f//,   2  */*?£ 

to  2  //« 

T., 

'Jo  r/yo 

3  hu 

To 

oO  njo 

1  ^i/'^' 

To 

C()  )tjo 

1  rj/o,  1  hn 

T(. 

75  ryo 

1  ryo,  2  bu 

1.  I'lic  money  tables  Avill  be  found  explained  in  Part  I.  For 
rtr>]iv(!i)ir'iic(;  tlio  following;  notes  arc  repeated.  A  ryo  was  divided 
iiilo  1  hn  Hii'l  intr)  10  shu.  It  was  also  divided  into  60  wommem 
IKncf  2  yfin  on^Oit  to  Imvo  been  equivalent  to  7 J  monime.  At  this 
tiiiif,  lio'.vr  vrr.  Ilii'  2  nhii  piftcn  was  of  rioiinjwhat  hij^her  value.  The 
f"I)[)(  1  aii'l  i  if  ill  nionoy  was  reckoned  in  man.  In  former  times  4,000 
}nf>n  was  {].*-  striiidai'd  eiiuivulcnt  of  1  njo;  hcncc  1  inomme  \ns 
((]uiv.'iM-iit  t')  (i');  inon.  Ijiit  the  copjiei  and  iron  money  could  not  be 
Ki  pt  up  to  iliiit  standard,  and  it  wns  fromctimes  reckoned  at  even 
10,(K)0  vtnu  to  llio  njo,  or  lOOJi  to  tlic  momvie.  It  would  appear  that 
tlir-  cuKtomary  cxdmnije  at  this  time  was  about  100  vwn  to  the  momme  ; 
tliis  at  Iciist  is  what  the  Court  prescribes.  An  intercalary  month  came 
about  once  in  ;i  years. 
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Amount  due.         Monthly  Instalment.         FiiiiaJiid,  counting   [Sec.  YL 

^ A ^        intercalary  months ,  in 

Old.         Revised. 

To       100  ryo    1  ryoj  B  bu  B  bu    11    years,    2  months 

(9  ryo  per  year). 

To       150  ryo  3  ryo  3  bu    16  years,    8    months 

(9  ryo  per  year). 

To       200  ryo  4  ryo  1  ryo^  2  shu    14  years,   10  months 

(13  ryOf  2  bu  per  year). 

To       300  ryo  5  ryo   1  ryo,  2  &u,  2  sJm    15    years,   5    months 

(19  ryo,  2  &w  per  year). 

To       400  ryo  6  ryo  2  ryo,  2  s/iii    15    yeai's,    9  months 

(25  ryo,  2  bu  per  year). 

To       500  ryo  7  ryo  2  n/o,  3  &m     15  years,    2    months 

(33  ryo  per  year). 

To       COO  ryo  8  ryo  8  ryo,  1  bu    15  years,    5    months 

(39  ryo  per  year). 

To       700  ryo  9  ryo    3 ryo,  2  6u,  2«/iit    15  years,  1  mouth  (46 

ryo,  2  bu  per  year). 

To       800  ryo  9  ryo    4 ryo,  l&it,  2 s/m    15  years,    3    months 

(52  ryo,  2  6u  per  year). 

To       900  ryo  10  ryo  5  ryo     15  years  (60  ryo  per 

year). 

To    1,000  ryo  20  ryo  5  ryo,  2  6m    1^  years,  2  months  (66 

ryo  per  year). 

To    1,500  ryo  20  njo  6  ryo,  1  bu    20  years  (75   ryo   per 

year). 

To    2,000  ryo  20  ryo  8  ryo,  1  bu    20  years  3  months  (99 

i-yo  per  year). 

To    2,500  ryo  30  ryo  11  ryo,  1  bu     20  years,  1  month  (124 

[2  ihu         ryo,  2  bu  per  year). 

To    3,000  ryo  30  ryo  12  ryo,  2  tw     20  years  (150  ryo  per 

year). 

To    5,000  ryo  45  »-yo  16  ryo,  2  6w    25  years,.  1  month  (199 

[2  shu         ryo,  2  bu  per  year). 

To    7,000  ryo  80  ryo  23  ryo,  1  bu     25 years,  2  months  (279 

I'yo  per  year). 

To  10,000  ryo  80  ryo  33  ryo,  1  bu    25  years,  1  month  (399 

ryo  per  year). 

For  sums  of  over  10,000  ryo,  the  full  period  shall  be 
80  years  or  upwards,  the  instalment  amount  being  deter- 
mined on  special  consultation  in  each  case. 

8.     Acknoidedyment  of  sanction, 

'^  It  has  been  ordered  that  the  procedure  in  actions  on 
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money-loans  should  be  as  proposed  by  us,   and  we  hereby 
acknowledge  the  receipt  of  the  order. 
Year  of  the  Tiger, 

Gth  month,  23rd  day  (August  7,  1806). 

Chamber  of  Decisions,  Full  Session." 

4.     Rules  enacted  by  the  Chamber  of  Decisions^  Full  Sessitm^ 
Joy  Actions  on  Money  Loa^is, 

Dated  Bunkwa,  III  (Tiger),  8,  12  (Sept.  28,  1806.) 
"  Our  revised  rules  for  actions  on  money-Icons  having 
been    sanctioned    in   accordance    with    our    proposal,    the 
following  [additional]  rules  have  been  determined  on  : 

(1).  Suits  against  military  gentry.  The  complaint,  ^ 
bearing  the  indorsing-seal-  [of  the  Cbamber] ,  is  to  be 
served  on  the  defendant,  and  an  interval  of  6  months 
ordered.  If  the  parties  do  not  settle  privately  within 
that  time,  they  are  to  be  summoned,  with  or  withoat 
[further]  demand  by  the  plaintiflf. 

Note,  that  strict  care  must  bo  taken  not  to  delay 
longer    than   the   G   months,   as   otherwise     [the 
defendant]   would  begin  to  think  the  matter  of 
no  importance. 
(2).     A  joint-pleading'^  being  had,  all  the  considera- 
tions and  circumstances  must  be  carefully  examined,  and 
then   the  right   and   wrong  ^  of  the   matter   must  be    set 
forth  to  the  parties.     If  at  the  end  of  60  days  more  they 
have  not   settled   privately,    a   formal  judgment*  must  be 
rendered. 

Note,  that  previous  to  the  last  Serpent  year  (1797) 
there  were  some  cases  in  which  the  joint  pleading 


1.  Sojo,  2.  Urabnn.  3.  Taikettu,  4.  This  phrase  has  been 
already  explained  ;  it  does  not  mean  necessarily  that  the  parties  are 
told  that  one  is  quite  light  and  the  other  quite  wrong ;  the  considera- 
tions on  both  sides  are  set  forth,  and  each  is  urged  to  torbcsraace 
and  concession.    5.  Seishiki  no  saiban. 
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took  plnce  od  the  4th  day  of  the  moath  and   [B«.  TI^ 

the  formal  jodgmeot  was   reudered  on  thu  21st 

day  of    the    same    month.      But     this-  practice 

is  contrary  to  the  proviBions  of  the  iDstnictions, 

and  hereafter  all   caaes  muat  be  tried  ae  provided 

above.      Still  if    a    case    clearly    ia    one  which 

cannot  ha  privately  settled    [no  matter  how  long 

an  interval  may  be  fixed] ,  the  former  procedare 

may  be  followed.  . 

(8).     Where  the    defendant    brings    a  less  sum    thtn 

the  instalment   ordered,   be  la    to   be  summoDed     [to  tiie 

Chamber]  and  ordered  to  pay  the   foil  amount.     If  ho   is 

really  unable  to  pay,  it  would  be  well  to  summon  other 

retainers,  and  after  informing  them  of  the  facts  give  them 

the  same  orders. 

Note,  that  previous  to  the  lost  Serpent  year  (1797) 

the    payment    of    a    sum    less    than    the    fixed 

instalment    might   he    made,    on   petition    of  the 

defendant,  assented  to  by  the  plaintiff,  where  the 

Court  permitted  the  pnrti»l  pitymeut  and  appointed 

the    remainder    to    he    paid    at    a    future    day. 

But  henceforth  the  full  sum  fiied  must  be  paid 

over  to  the  plaintiff  on  the  day  appointed,  without 

the  delay  of  ft  single  day  ;  otlierwiae  the  dignity  of 

the  Court  will  suffer. 

(4).     As  to  the  written  pleadings,!  the  defendant's  has 

contained  a  statemeut  of  the  manner  in  which  the  money 

was  borrowed  and  tho  proviaions  of  the  iustrument  [df  loan] , 

and    an    asseveration^  that   he   will    make    no   objection, 

whatever  order  of  payment  be  made.     The  plnintifi^s  has 

contained  a  brief  statement  that  the  [defendant's]  pleading  is 

correct  and  a  demand  for  payment,  the  whole  being  in  the 

form    of  an    indorsement^  [on   the  defendant's  pleading] . 

I.  Kojogaki ;   eurresponding  iu  meaning  and poipoM  to  JtHeM- 
gaki.   in   No.  28,  anU.    2.  Chikat,   oath.    3.  Oht-gaki. 
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]^o.  102]  This  has  hccn  the  form  hitherto  in  use.  Hcrenfter  the 
origin^  of  the  loan,  the  execution^  of  the  deed,  its  contents, 
the  amount  of  money,  etc.,  must  all  he  set  forth  iti  detail 
[in  the  defendant's  pleading,]  while  the  plaintiff,  expressing 
Lis  agreement  with  these  statements,  must  indorse  the 
pleading  as  before. 

(5).  Hitherto,  whenjudguient  was  rendered  and  pay- 
ment by  ins  tabu  out  ordered,  only  the  defendant  was  sum- 
moned and  not  his  surety,  etc.  Hereafter  the  other  retainers, 
as  well  as  the  accused,  shall  be  summoned  for  the  second  day 
of  appearance  \^  and,  furthermore,  at  the  time  of  issuing 
the  order  for  j)ayment  by  instalments,  notice  must  be 
given  to  the  other  retainers  that  if  the  full  sum  lixed  is  not 
brought  a  severe  penalty  will  be  inflicted,  and  notice 
must  bo  given  by  them  to  their  lord  ;  "*  and  an  instrument 
of  submission  to  this  order  must  be  obtained  from  them. 

(0).  In  rcg»ird  to  the  mode  of  giving  judgment,  hitherto 
each  case  has  bov3u  adjudged  by  the  Magistrate  before 
wiiom  it  was  l>n)ught,  without  a  goni»ral  consultation  of  all ; 
only  those  oases  which  involved  the  higher  gentry,  etc., 
as  sureties,  •"*  were  adjudged  upon  consultation  after  the 
case  was  laid  before  all.  The  same  practice  shall  be 
followed  in  the  future.  Il*  the  defendant  declares  that 
the  loan  was  contracted  before  the  last  Serpent  year 
and  the  cont(?nts  of  the  instrument  do  not  show  what 
the  fact  was,  and  no  witness'   name   appear  in  it,  the  case 


1.  Ginin.  2.  I'etsnznki.  This  means  ordinarily  *•  method.** 
Bat  hero  it  lias  a  technicnl  use,  referring  ti)  tlio  presence  or  absence 
of  an  olficial  Kcal,  if  auy  is  needed,  and,  perhaps,  also  the  joint  or 
sole  nature  of  the  liability,  with  other  details  of  the  mode  of  ezeca- 
tion.  3.  This  would  probably  be  the  day  of  rendering  judgment,  and 
the  order  of  instaluient-pa3'ment  would  issue  at  the  same  time. 
4.  This  is  said  of  actions  against  the  lower  tamurai.  5.  That  is, 
where  they  were  the  real  debtors,  a  retainer  being  the  nominal 
debtor.  6.  And  therefore  entitled  to  the  benefit  of  the  Nallification 
Order  of  that  year  (No.  13,  ante). 


PART   ni. CONTRACT  I   LEGAL   PRECEDENTS.  861 

may  ordinarily  be  adjudged  after  being  laid  before  all  of  [gee.  YL* 
ns,  as  in  suits  where  one  of  the  higher  gentry  is  surety* 
But  if  the  instrument  makes  out  the  loaas  to  be  of  an  earlier 
date,  while  it  plainly  appears  [from  the  evidence]  that  it 
is  of  n  date  prior  to  that  year,  the  decision  must  be  that 
no  formal  judgment  can  bo  rendered  and  that  the  parties 
must  settle  the  claim  privately,  in  accordance  with  the  Govern- 
ment Proclamation  ;  and  such  a  case  must  be  laid  before 
all  of  us.  Where,  also,  it  is  specially  difficult  to  reach  a  deci- 
siou,  the  proofs  on  both  sides  must  be  laid  before  the 
other  members  and  judgment  be  rendered  on  consultation  of 
all.  It  was  said  in  the  Instructions  ^  that  where  the  defendant 
thrice  in  succession  brings  a  sum  less  than  the  instalment 
fixed  and  we  are  obliged  to  summon  his  superior  officer,  his 
fellow-officer,  his  relatives,  or  the  Chief  Seneschal  of  his 
lord,  and  order  them  strictly  to  cause  him  to  bring  in 
the  entire  sum  appointed,  the  case  should  be  reported 
for  instructions  [by  the  Magistrate  to  the  Council] .  But 
in  such  a  case  we  have  only  to  warn  them  and  order 
them  as  above,  which  is  not  equivalent  to  censuring  or 
imposing  a  penalty;  and  hence  it  will  be  sufficient  for 
the  report  [to  the  Council]  to  be  made  by  one  Magistrate 
only,'-^  and  not  in  the  joint  names  of  us  all. 

(7).  It  was  also  said  in  the  Instructions  that,  where 
the  borrower  is  actually  prevented  by  unavoidable  causes 
from  paying  the  whole  instalment  due,  his  petition  for 
delay,  if  well-founded,  should  be  granted.  We  cannot, 
however,  determine  beforehand  all  the  different  circum- 
stances that  are  to  be  regarded  as  establishing  a  sufficient 
excuse;  nor  are  we  to  accept  as  satisfactory  any  and 
every  excuse  asserted  by  the  debtor,  for  this  would  lead 
to  mischievous  results.  As  a  rule,  therefore,  extraordinary 
calamities  of  Heaven,^  such  as  inundation,  fire,  earthquake, 


1.  See  No.  Ill,  poH.    2.  The   one  before  whom  the  case  was 
brought.     3.  Te/wai. 
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No.  102]  etc.,  resulting  in  the  rain  of  more  than  half  tlie  debtor's 
income- fief,  are  alone  to  be  accepted  as  excuses,  others 
being  rejected. 

Note,    that  if  such  circumstances   are  asserted   in 

excuse  thrice  in  succession,  a  report  of  the  case 

must  be  made  for  instructions  [to  the  Council]  • 

All  suits  relating  to  temples,  towns,  and  villages  should 

be  disposed  of  in  accordance  with  the  foregoing   rules,    bat 

without   reporting   them,  as  no  directions  are  given  with 

reference  to  tliem  in  the  Instructions. 

The  above  was  determined  on  consultation  in  Fall 
Session. 
Bunkwa,  III  (Tiger,)  7,  4  (August  17,  1806)." 

6.     Disposltmi    of    Actions    against    Militartf     Gentry    on 
Money  Loans, 

Dated  Bunkwa,  IV  (Hare),  6  (July,  1807). 
'^  At  a  previous  meeting  of  the  Chamber  of  Decisions 
in  Full  Session  it  was  decided  that  where  a  money  loan 
action  was  brought  against  military  gentry  and  a  certificate 
of  disagreement  1  was  presented,  both  parties  nhould  be 
summoned  to  the  Chamber  of  Decisions  and  formally 
examined.  But  henceforth,  in  such  a  case,  both  parties 
should  first  bit  summoned  to  tho  Court  '^  of  tbe  Magistrate 
with  whom  the  action  is  entered,  ^  a  preliminary  examination 
held,  and  the  parties  urged  to  settle  privately.  If  they 
then  cannot  agree,  they  should  be  sent  to  the  Chamber 
of  Decisions  without  delay. 


I,  Hadan-nJio  :  a  certificate,  given  at  the  end  of  the  6  months 
already  sp  )kcn  of,  that  the  parties  coald  not  reach  an  amicable  settle 
ment.  See  aiRo  No.  2S,  8,  Art.  7,  ante.  2.  The  original  is  "  offloial 
residence,'*  where,  iu  distinction  from  the  hnfujo-tho  or  MaKistrate's 
office,  trials  of  other  than  summary  cases  seem  to  have  been  held. 
3.  Of  course  all  actions  by  townspeople  against  military  gentry  were 
cases  for  the  Chamber,  though  they  were  entered  with  the  Magistmte 
in  whose  jurisdiction  the  plaintiff  was. 


PART  III. — CONTBACTt   LEOAI.  PRECEDENTS.  863 

However,     if    at    the    time     [of    tlie    preliminary  [Sea.  VI. 
examination]     tbey    reqnest  n  poHtpone.uent,   it 
mny  be  allowed  twice  ;  nfter  tliat  tlie  case  must 
be  sent  to  the  Chamber  of  Decisions. 
Actions  where  a  certificate  of   disagi^eement  haa  been 
filed    more    than    8    months    before    may    ho    sent   to  the 
Chamber  of  Decisiona  without  any  postpouemant." 


[No.   103]      Non-payment  of  the  first  Instalment 
Dm. 

A  Reply  by  the  Xowu  Magistrates  to  a  Consultation 
by  the  Finance  Mngistrate, 

Dated  Bunsei,  VIII  (Cock),  (1826).  > 

1.  Consultation . 

"Those  who  do  not  bring  in  even  a  small  part  of 
the  cliiim  within  the  30  days  allowed  for  private  settlement 
are  of  course  guilty  of  disobedience  to  the  order,  and  it 
is  also  pi'opcr  to  exatuiue  tlie  defeudant  again  in  such 
a  case.  Now  there  have  been  some  salts  in  my  Court 
in  which  the  defendant  compromised  with  the  pUiDtitT, 
an  order  of  instalment- payment  was  issued,  and  yet  the 
defendant  failed  to  pay  the  iustalment  due  the  first  month. 
How  slionld  such  n  case  be  treated?  1  beg  to  inquire  the 
priictice  which  you  folli)W. 
Year  of  the  Cock, 
8rd  month." 

2.  lU'phj. 

"  When    tlie    compromise    is    effected    within  the  80 
dnys    and    instalment-payment   is    ordered,    the    defendaDt 

1.  No  date  appears  ;  buttLis  was  tlieonlyTearol  the  Oook  while 

tlieae  Magistrates  were  ia  office. 
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No.  103]  is  required  to  pay  at  once,  while  iu  Court,  the  first 
monthly  instalment ;  and,  if  he  requests  postponement, 
we  refuse  it  and  detain  him,  directing  him  to  write 
and  procure  the  money ;  when  he  has  obtained  the  first 
complete  instalment,  we  release  him.  As  tbis  rule  has 
been  strictly  enforced,  there  have  so  far  been  none  who 
have  failed  to  pay  the  first  instahnent. 

Such  is  our  practice. 
Year  of  the  Cock, 
8rd  month. 

Sakakibara,  Minister  of  Imperial  Revenues, 
Tbutsui,  Lord  of  I^a." 


No.  104  i      Pdf/nti'nt  of  Ihiicicut  Instahnents. 

A  Proposal  by  the  Town  Magistrates. 

"  In  re«:(ard  to  the  proceedings  with  refereace  to 
debtors  who  bring  in  deficient  instalments,  the  Full 
Chamber  laid  a  pri>posal  before  Makino,  Lord  of  Bizen,^ 
in  Bunkwa,  III  (Tiger),^  and  it  was  approved.  Subse- 
quently numerous  actions  were  brought,  and,  the  judgments 
being  rendered  according  to  the  circumstances  of  the  cases, 
a  certain  laxity  of  practice  came  about,  and  some  debtors 
brought  deficient  amounts  when  they  were  able  to  bring 
the  whole.  Henceforth,  where  the  amount  brought  is 
deficient,  the  cases  of  the  townpeople  and  farmers  are  to 
be  disposed  of  as  directed  in  the  *  Collection  of  Laws.*  ^ 
Military  gentry  are  to  be  detained  at  the  court  and  ordered 
to  obtain  the  full  amount.  If  the  money  is  still  delayed, 
a  higher  retainer  or  the  Chief  Seneschal  is  to  be  summoned 
and  the  duty  of  payment  urged  upon  him.  If  the  retainer 
occupies   an  ofiice  of  low  rank,    the  matter  is  to  be  urged 

1.  Presiding  Coancillor  of  State.    2.  No.  102,  ante.    3.  See  p. 
351,  note  1,  ante. 
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upon  his  relatives,  fellow-officials,  etc.  If  the  default  still  [Seo.  TL 
continues,  the  retainer  charged  with  the  obh'gation  is  to 
be  sent  to  the  geutry*s  prison,  and  his  lord  is  to  be 
censured  in  some  way.  If  these  proceedings  be  followed, 
the  dignity  of  the  Court  will  not  suffer.  But  in  distant 
provinces  they  do  not  know  what  proceedings  are  being 
employed  in  the  Courts  of  the  Magistrate,  and  as  the 
former  proclamation  i  was  issued  several  years  ago, 
some  may  have  forgotten  it.  We  •  therefore  requested,^ 
iu  the  Horse  year,  4th  moiith,^  thai  these  rules  should 
be  again  proclaimed ;  and  it  was  done.  The  proper 
proceedings  in  money  actions  were  strictly  followed 
during  the  next  few  years.  But  very  recently  this 
laxity  has  again  come  about,  and  debtors  sometimes 
bring  in  deficient  sums.  We  have  therefore  held  a 
consultation  on  the  subject.  As  the  proclamations  and 
regulations  have  already  declared  such  conduct  to  be 
culpable,  severe  measures  might  v^ell  be  taken  with 
those  who  bring  insufficient  instalments.  Nevertheless, 
the  lending  and  borrowing  of  money  is  a  transaction 
springing  from  mutual  trust  and  fidelity,  and  no  severe 
measure  should  be  taken  [to  enforce  the  obligation} 
without  first  using  counsel  and  persuasion.  Moreover 
the  lamentable  condition  of  many — for  calamities  of  Heaven 
have  laid  waste  their  fiefs  and  they  are  even  unable  to 
discharge  their  feudal  duties — has  justified  special  delay 
in  their  cases.  For  these  reasons  there  has  come  about 
a  laxity  in  enforcing  the  rules.  It  is  positively  necessary 
that  this  should  be  remedied  and  that  the  rules  be 
enforced  strictly.  Yet  if  we  proceed  immediately  after  the 
laxity  of  the  past  to  take  severe  measures,  the  result 
Avonld  be  that  numbers  would  be  subjected  to  a  penalty.  The 
best  plan  is  to  summon  all  those  of  the  military  gentry 
who    arc    iu    arrears,     set   forth  to  them  the   neglect  of 

1.  Probably  that  of  Bunkwa,  III.    2.  Probably  of  the  Council. 
8.  See  p.  3GG,  note  2,  infra. 
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No.  104]  daty  on  the  part  of  their  lords  and  the  culpability  of 
the  retainers  themselves,  and  declare  that  henceforth,  if 
a  default  occurs,  the  retainer  will  be  imprisoned  and  the 
lords  also  will  suffer  some  penalty.  At  the  same  time 
documents  of  submission  shall  be  taken,  sealed  by  them- 
selves and  sureties.  After  that  all  claims  of  the  sort  shall 
be  enforced  strictly  according  to  the  regulations  already 
made. 

Such  are  our  conclusions.  We  have  obtained  the 
assent  of  the  Full  Chamber,  and  now  make  the  above 
proposal. 

liubncA    Although  strict  measures  [are  well  enough] 
in  regard  to  the  payment   of  instalments,  yet  in  a 
great  many  cases   the  full  amount  is  not  paid  in 
because   the   debtor   is   really   unable    to   do   so. 
Those   who  bring   as  much   as   half  the  amount 
duo   might  be   permitted,  if  the  Court  saw  fit,  a 
few  days'  delay.     If   less   than  half  is    brought, 
severe   measures    might  be   taken,    according  to 
the   regulations.     Furthermore,   if  we   ourselves 
keep   the   regulations   in   mind,   the   granting  of 
indulgence  in  special  cases  where  it  is  proper  need 
not   of  itself  result  in   a  lax  enforcement  of  the 
regulations. 
Sukakibara,  Minister  of  Imperial  Revenues, 
Tsutsui,  Lordof  Iga."2 

1.  Tlic  main  document  is  a  proposal  to  the  Council,  it  would 
appear.  The  rubric  would  seem  to  be  an  insertion  by  tne  Chamber 
when  the  document  was  submitted  to  them.  2.  No  date  is  givent 
but  we  can  determine  witli  fair  certainty  from  the  names  of  the 
Magistrates.  The  earliest  date  wlien  they  were  both  in  oflico  was 
Bunsci,  IV  (1821),  the  latest,  Tempo,  VII  (1836).  The  only  Horse 
years  in  that  interval  were  1822  and  188i,  and  it  is  probable  that  the 
reference  to  the  above  Horse  year  is  to  the  one  next  preceding  the 
time  of  writing.  In  that  case  the  document  would  date  towards  the 
end  of  1830,  because  a  few  years  are  said  to  have  elapsed  since  the 
order  of  the  Horse  year. 
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[No.  105]      Delay  in  raijment  of  Instalments.         [( 

A  Reply  by  Torii,  Lord  of  Kai,  Town  Magistrate 
of  Yedo,  to   a.  ConsaltatioQ   by  his  coUeagae, 
Abe,  Lord  of  Totorai. 
Dated  Tempo,  XIV'  (Hare),  5  (June,  1848 1. 

1.     Coiisidtation. 

"  To  the  Kord  of  Eni.i 

from  Abe,  Lord  of  TotomL' 
My  predecessor,  Toyama,  Warden  of  the  Palace  Gates, 
some   time   ago,    after   consnltatioD  with  you,  issued  strict 

orders  as  to  the  procedure  in  the  case  of  instalment- 
judgments.  But  the  rules  have  of  late  come  to  be  applied 
with  great  laxity.  On  the  4tb  of  this  month  the 
defendant^  in  an  action  already  reported  to  the  Chamber 
[and  adjudged]  brought  in  a  sum  falling  far  short  of  the 
instalment  ordered,  and  I  detained  him  at  my  Court, 
directing  him  to  write  and  get  the  amount  in  arrears. 
From  day  to  day  I  urged  on  him  the  reasonableness  [of 
paying  the  claim] ;  but  ha  replied  invariably  that  of  late  his 
lord's  fief  had  yielded  little  income,  and  that,  as  it  was  really 
difficult  to  raise  tbe  money,  the  amount  brought  had  some- 
times been  deficient  because  he  could  not  help  if.  It  was 
of  course  lawful  to  take  severe  measures  in  such  a  case, 
according  to  the  regulations  already  approved  ;^  aud,  unless 
this  were  done,  it  would  have  a  bad  effect  on  other  debtors. 
My  intention  is  to  take  severe  measures,  according  to  the 
regulations,  after  reporting  the  case  to  the  Council.  The 
defendant  had  already  paid  half  of  one  instalmeut,  obtaining 
a  postponement  for  the  rest,  and  it  was  when  he  came 
again,    at    the    end    of    the    second    term,    without    any 

1.  Both  Tonn  Mugistrates.  3.  Hera  a  retainer  appearing  lor  a 
claim  for  which  hie  lord  is  renllj  reaponsible.  3.  Psrhaps  those  ot 
the  preceilin);  dccumeats.  This  oaeo  occurred  before  the  reform  of 
No.  'J8,  ante,  had  beau  carried  out. 
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No.  105]  money  and  requested  another  postponement  that  I 
detained  him  and  ordered  him  to  get  the  whole  amount 
then  due.  After  daily  arging  him  for  ahoat  10  days, 
without  effect,  I  summoned  higher  retainers  and  finally  the 
Chief  Seneschal,  and  informed  them  of  the  circumstances 
and  of  their  neglect  of  duty.  But  the  obligation  still  remains 
unpaid.  Unless  something  is  doue,  I  am  resolved  to  send 
to  the  gentry's  prison  the  retainer  who  stood  in  the  place  of 
his  lord  [in  contracting  the  debt]  A  It  would  be  undesirable 
that  the  proceedings  in  such  a  case  should  differ  in  my 
Court  from  yours,  as  to  number  of  days,  maimer  of  impris- 
onment, etc.;  and  I  therefore  lay  the  case  before  you  and 
request  your  opinion. 
Year  of  the  Hare, 
5th  month." 

2.     Ucplij. 

**  On  a  previous  occasion  your  predecessor,  Toyama, 
Warden  of  the  Palace  Gates,  and  myself,  after  consultation, 
issued  au  order  as  to  the  proceedings  in  case  of  delayed 
instahnents  ;  and  of  course  the  proceedings  thenceforth  were 
to  be  in  accordance  with  those  regulations.  The  urging  of 
the  higher  retainers  to  payment,  the  imprisonment  of  the 
retainers  responsible  for  the  debt,  etc.,  should  bo  done  jost 
as  you  suggest.  My  own  opinion  is  in  accord,  and  my 
practice  will  be  the  same. 

Year  of  the  Hare, 
5th  month. 

Torii,  Lord  of  Kai.'* 


1.  Thiri  war4  the  most  that  could  bo  done,  as  feudal  sentiment 
would  not  allow  hands  to  be  laid  directly  on  the  lord.  The  means 
adopted  Were  equally  effective,  for  the  reputation  of  the  lord  would 
be  seriously  injured  by  the  imprisonment  of  the  retainer,  and  in 
an  extreme  case  the  Shogun's  displeasure  might  ensue  ;  while  the 
retainer  himself  was  doubtless  glad  enough  of  the  glory  of  BOffaJiig 
for  his  lord*s  sake. 

I 


'  -  'J 
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[No.  106]      Revision  of  the  Instahnent' Schedule.    [Sec.  YI.  . 

A  Resolntion  of  the  Cbamber  of  Decisions,  Full 

Session: 

Dated  Tempo,  XTV  (Hare),  6,  14  (July  11,  1848.) 

'<  Terms  of  Payment  for  Amounts  Due. 
Amount  due.  Term. 

From         2  r*/o  to       100  ryo    About  10  years 

«        101  **    **     1,000  **      "      16    " 

«*     1,001  **    **     3,000  "      •*      20    " 

"     8,001  *'    "  10,000  "      "      26    " 

Monthly  Instalments  to  be  paid  for  the  different  amounts 

due,  on  the  basis  of  the  above  scale  ;^ 

Amount  due.  Instalment^  as  Jiixed  before 

[Bunicwa,  HE.] 

To         2  7V/0    300  mon,  copper  or  iron. 

6"      2  s/m,  gold. 


10  **  1  hu, 

15  **  lbu,2shu, 

20  **  2  **  ,  2  *»  , 

25  **  2  bit, 

35  **  3  "  , 

50  **  1  ryo,  • 

60  **  1    **  ,  1  K 

75  **  1    "  ,  2  "  , 

90  *'  1    "  ,  3  **  , 

100  '*  2ryo, 

150  ''  3    "  , 

200  **  4    **  ,              ** 

300  **  5    **,              ** 

400  **  6    "  ,              ** 

600  **  7   **  ,             ** 


1.  This  schedule,  it  will  be  seen,  is  the  one  in  force  before  the 
reductions  of  Bunkwa,  III,  in  No.  102,  supra. 
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No.  106]    Amount  due. 


tt 


600  **  

700  "  

800  "  

900"  

1,000**  10   " 


Instalment,  asjixed  be/ore 
[Bunhca^  HI,] 

8  ** 

9  ** 
9   *• 

10   ** 


**  1,600  ** 
<*  2,000  " 


20   ** 
20   ** 


t( 


2,600**      30 


**  8,000  ** 


80 


({ 


6,000**      46 


(( 


(i 


(( 


**  7,000  *' 
**  7,000  ** 


80   ** 
80   ** 


cc 
it 
It 
it 
It 
tt 
tt 
tt 
tt 
tt 
tt 
tt 


For  sums  of  10,000  ryo  or  over,  a  special  consnltntion 
mast  be  held  in  each  case,  the  whole  period  to  be  80  years 
or  upwards.'* 


;  No.  107J      Money-Action  Days.^ 

**If  iustalmcnt-jndgments  are  rendered  at  the  deputy's 
oflicc,^  after  approval  of  the  Magistrates,  much  coufnsion 
will  eusue  ;  for  as  there  are  no  regular  mouey-action  days  at 
the  deputy's  office,  the  parties  will  be  appearing  whenever 
they  please,  some  demanding  a  summons,  others  wishing  to 
pay.  It  will  therefore  bo  best  to  persuade  a  compromiBO 
in  all  cases  where  it  is  possible.  For  cases  where  it  is  not, 
days  should  be  appointed  on  which  the  actions  may 
be   tried    and    instalment  payments  brought  in. 

Note,  that  they  should  not  be  the  same  as  the  money- 
action  days  of  the  Chamber  of  Decisions,  viz.,  the  4th  and 
21st ;  the  3d,  23d,  and  20th  would  do  very  well." 


1.  Kane-hi  (mouey  days) ;  those  Court  days  on  which  money 
actious  were  heard.  See  No.  28,  paggini,  ante,  2.  Daikwan^ho;  UlS 
!Shogun*s  deputy  who  governed  the  rural  districts. 
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[No.    108j     Payment  of  Instalments  in   Distant  [Soe.  vi- 
Provinces. 

"lu  regiird  to  money-actioDS  between  fieiRons  of 
different  fiefs,  tbere  is  a  precedent  in  which,  alter  a 
jadgment  of  inBtalment-pafinent  had  beea  rendered  upon  th« 
expiration  of  the  SO  days  allowed  for  compromise,  the 
delivery  of  the  money  irna  directed  to  be  made  at  the  office 
of  the  deputy,!  ^nd  not  in  Yedo,  beoanse  the  plaintiff 
was  a  resident  of  a  Shognnate  fief.  lu  tm  action  for  the 
purchase -money  of  rice  Bold  ou  credit,  between  a  farmer  of 
Niiruta  village,  Shinobn  kori,  Oabn.a  na  plaintiff',  and  a 
townsman  of  Soma  caatle-town,  as  defendant,  a  jui^gment  of 
instil  Iment- pay  meat  was  rendered,  after  trial  had,  and  the 
payments  wore  formally  made  at  the  deputy's  office ^  at 
Omori,  in  the  same  fief  as  Naruta  village."  * 


[No.  109]      Instalment-Judgment  for  arrears    of 
a  Money-Loan.^ 

An  Action  between  Tozayemon,  of  Eoya  village, 
Nitta  kori,  Josbn,^  defendnnl,  and  Teuueyemon, 
of  the  same  village,  plaintiff. 

Dated  Temmei,  II  (Tiger),  ll(December,  1781). 


1.  Daikaan-aho.  2.  A  group  of  northern  provinoes.  S.Jinya 
(camp) ;  K  term  commanly  applied  to  the  deputy's  offloe.  4.  Thii  ia 
Bu  example  ol  tlie  muiiner  in  wliich  the  Shoganate  Gefa  were  scattered 
here  and  there  tliioughout  the  oountry,  and  served  as  centres  of 
influcoee  for  tlio  Shogunate  ftuthority.  The  document  ia  not  dated. 
It  ia  probably  a  memorandum  Qled  in  the  Finance  Uagietrate's 
Court.  6.  The  arrangement  of  the  previous  pieeedents  in  this  Sectton 
was :  1.  Begulntiuna,  laws,  etc.,  in  order  of  time ;  S,  the  same,  bear- 
ing no  date ;  and  nuw  come,  8,  reports  of  cases,  in  order  of  time. 
This  is  the  general  arrangement  in  all  the  Sections.      6.  Yamasfairo 
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No.  IDS]    1.     Inquiry  by  tite  Drpiity. 

"  Memorandum. 
TBuueyemou,    of     Eoya    village,    Nitta    kori, 
Joshu,       deputy's       district       of      Endo 

HjoyemoD P/nintt/: 

and 

Tozayemon,  of  the  same  village Defendant. 

Amount  loaned    18  ryo, 

Itilereat i  ryo,  S  6k. 

This  is  nt  the  rate  of  1  rijo  per  month  per 
15  bu,  and  covers  the  16  months  irom  the 
last  Ox  yeur,   Isi  month,  to  the  onireut 
Tiger,  Srd  month. 
Total  amount,  interest  and  principal... 22  ryo,  2  bu. 
Instruments,  2. 
In  the  above  case  the  allegations  of  Tauneyemou  were 
as   follows.     In  the   year  of  the  Cook,    6    years    ego,  he 
had    bnt   to   Tozayemon  15    ryo,   and  iu  the  Boar   year, 
8  years  ago,  3   rijn,   receiving  two  instruments  of  loans. 
The  interest  had  been    paid  lo  the  close  of  tbe  Rat  year, 
and  the  principal  and  rcmniuiiig  interest  arc  due. 

The  defendant's  statements  agreed  with  those  uf 
Tsnueycmon,  and  I  took  from  them  a  document  coonter- 
Bcalcd  by  them  and  engaging  to  comply  with  whatever 
jndgmcnt  the  Court  might  render. 

TIjug  iha  statomonts  of  the  parties  concur,  and  an  order 
to  pay  should  bo  given  to  the  defendant.     I  inquire  whether 
this  is  right,  enclosing  the  2  instruments  of  loan,  2  submis- 
sion-docn  men  ta,  and  the  complaint, — 5  sheets  i  in  all. 
Year  of  the  Tiger, 

10th  month.  Endo  Hyoyemon." 

2.  Ajipendei}  Ruiily? 

"  As  to  the  arrears  due  from  Tozayemon  to  Tm 

1,  That  IB,   E  iIocumEDtB,  each   of  Doe  sheet  onlj.    9.  ftF''f| 

Finance  Uegiiitrale. 
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men,  the  interest  shonld  be  reduced  to  the  rate  of  15  per  [See.  TL 
cent,  a  year,  and  then  the  whole  amoant  due,  viz.,  21  ryOf 
125  mont  be  ordered  to  be  paid  in  80  days.  A  docament  of 
submission  should  be  takeu  from  Tozayemon  ^  and  delivered 
to  Tsuneyemon.  If  the  defendant  does  not  pay  within  the 
above  period,  payment  shall  be  ordered  in  monthly  instal- 
ments of  2  bu ;  a  day  for  the  monthly  payment  shall  be 
appointed,  and  the  payment  regularly  made  at  your  office 
on  that  day.  Tie  a  blank  sheet  to  the  document  of 
submission  already  given  to  Tsuneyemon,  and  let  each 
amount  as  paid  be  entered  thereon.  On  each  occasion  the 
defendant  shall  be  directed  not  to  fail  in  payment  on  the 
next  regular  day,  and  a  submission-document  to  that  effect 
shall  be  taken  from  him. 

These  rules  must  be  strictly  observed. 
Year  of  the  Tiger, 
11th  month.*' 


[No,  110]      Money-Loan. 

An  Action  against  Itakura  Junoshin  by  Hambei,  a 

townsman,  of  Kanefuki  ward,  Yedo. 
Dated  Bunkwa,  XH  (Boar),  4,21  (May  29,  1815). 

1.     Inquiry, 

"  In  an  action  for  arrears  against  Itakura  Junoshin, 
by  Hambei,  a  townsman,  of  Kanefuki  ward^  [Yedo,]  the 
defendant,  on  being  ordered  to  settle  privately  within  80 
days,  made  a  part  payment  of  7  ryo  on  the  whole  amount  of 
20,050  ryo.    If  the  claim  were  for  an  ordinary  amount,  we 


1.  This  would  indicate  that  a  Babmission-docoment  might  be 
taken  on  the  completion  of  the  trial  before  judgmiBnt  rendered, 
and  also  agnin  after  judgment  rendered. 
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Koi.UO]  would  immediately  issne  the  order  for  instalment- payment. 
Bat  eince  Kwausei,  IX,  Serpent,^  there  has  heen  no  prece- 
dent of  a  judgment  on  a  loan  for  more  than  10,000  iyo. 
The  appended  document  presented  in  the  Tiger  year  with 
the  memorial  ^  states,  as  to  the  amount  of  the  instalment, 
merely  that  in  chiims  of  10,000  I'yo  and  over,  the  full  period 
shall  be  80  years  or  upwai'ds,  and  the  amount  shall  be 
determiued  on  special  consultation  in  each  case.  Sums  &om 
1,001  to  8,000  are  to  have  a  period  of  20  years  ;  from  8,001 
to  10,000,  25  years ;  and  the  period  of  80  years  or  more  for 
claims  over  10,000  njo  naturally  follows  ns  the  next  in  the 
scale.  Bat  80  years  or  more  for  upwards  of  10,000  ryo 
does  not  mean  that  the  term  is  to  be  about  80  years 
only,  no  matter  how  large  the  claim ;  and  on  this  assump- 
tion we  followed  out  the  proportions  already  observed 
in  the  case  of  claims  between  1,001  and  10,000 
ryo,  and  obtained  45  years  as  the  proper  period 
for  a  claim  between  20,001,  nnd  80,000.  Yet  if  this 
method  is  carried  out  and  the  full  period  of  payment  is 
increased  in  proportion  to  the  amount  due,  the  period  will 
finally  become  an  interminable  one.  The  Court  will  be 
seriously  inconvenienced  [in  keeping  account  of  these  long- 
standing claims] .  Moreover,  [the  Court  should  not 
undertake  to  judge  claims  of  such  stalenoss] ;  for  in  the 
Instructions  of  the  Serpent  year  ^  it  is  declared  that,  after 
the  Proclamation  was  made  in  the  8d  (Tiger)  year  of 
Yenkyo,^  ordering  that  suits  on  claims  arising  during  and 
after  the  Hat  year  of  Yenkyo  s  should  be  taken  up,  [money] 
actions  gradually  increased  during  the  next  50  years,  and 
that  therefore,  as  the  lending  and  borrowing  of  money  is  a 
matter  of  private  arrangement  of  the  parties,  actions  on 
claims  of  long-standing  need  not  be  taken  up.  We  think, 
therefore,  that  for  all  claims  whatever  of  more  than   10,000 


1.  The  year  of  No.  13,  ante.    2.  No.  102,  2,  ante,    8.  The  next 
number.    4.  No.  5,  ante,    5.  Yenkyo,  1, 1744. 
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lyo  the  full  period  for  payment  by  inBtalmeuta  should  be  not  [Beo.  TI> 
more  than  40  years,  and  that  in  the  present  snit  the  order 
should  be  as  follows  :  Amount  due,  20,050  ryo ;  monthly 
iDHtalment,  60  n/y,  or  flOO  ryo   per  year,   the  payments 
«onclnding  in  S3  years,  G  mouths. 

We  request  to  know  whether  we  shall  make  an  order 
to  that  effect." 

■2.     Court  Mtjnvianibnii, 

"  la  this  action  an  order  wits  issued  ou  the  21st  of  last 
month  to  pay  within  80  days.  Tlie  defendant  paid  7  r</o 
on  that  day,  au  order  was  issued  to  pay  in  instalments 
at  60  ri/o  per  month,  and  a  submission- docament  WBS 
taken."  « 

8.      Document  of  Siibmiiision. 

"  lu  regard  to  the  loan  without  interest,  made  to 
me,  on  my  lord's  account,  by  Hambei,  a  townsman,  of 
Kanefuki  ward,  an  order  to  pay  tlie  whole  amount  within 
-SO  days  was  issued,  and  I  made  a  part  payment  of 
7  ri/o.  An  order  was  then  issued  to  pay  the  remainder 
in  instalments  of  50  njn  per  month.  I  shall  without  fail 
obey  this  order  and  not  bring  d  cficient  instalments. 
I  also  acknowledge  being  instrncted  that  if  an  insufficient 
8nm  is  brought,  severe  measures  will  be  taken  with  myself 
and  the  other  retainers,  and  in  addition  the  Chief 
Seneschal  and  other  high  officials  will  be  summoned  and 
examined.  If  such  insufficient  sum  is  brought,  we  will 
submit  to  whatever  penalty  Is  inflicted.  But  there  will 
be  no  failure  to  bring  each  time  the  complete  amount  of 
the  instalment. 

Bunkwa,  XII  (Boar),  4,  21  (May  29. 1815). 
Oshimoto  Chusuke,  retainer  of 

Itakura  Junoshla. 
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Ko.  110]  To  the  Chamber  of  Decisions. 

I  also  am  aware  of  the  order  issued  to  Oshimota 
Ghnsake.  I  shall  iuform  my  lord  that,  if  a  deficient  instalment 
is  brought,  it  would  be  highly  culpable  and  severe  measures 
would  be  taken ;  and  I  shall  without  fail  see  that  na 
deficiency  ever  occurs.  I  hereby  couuterseal  this  docament 
of  submission. 

Mita  Eumajiro,  retainer  of 

Itakura  Juuoshin.** 


SECTION  Vn— PRIVATE  SETTLEMENT.! 


[No,  111]      Private  Settlement  of  Money-Loans. 

lustructioDS  issued  by  the  Coancil  of  State  to  the^ 
Three  Magistrates.^ 

Dated  Kwansei,  IX  (Serpent),  9,  10  (October 

29,  1797). 

«  Memoraudum. 
Since  the  Proclamation   of  the   8rd   (Tiger)   year  of 
Yenkyo,s  ordering  that  money-actions   on  claims    arising 
daring  and  after  the  1st  (Bat)  year  of  Yeukyo,    [money] 
actions  have  increased  gradually  during  the  last  50  years  or 
so.     The  lending  aud  borrowiug  of  money  originates  as  a 
matter  of  private   arrangement  between   the   parties,   and 
hence  there  is  no  necessity   for    [the   Court's]    undertaking 
and  judging  disputes  of  that  sort.     Such  claims,  therefore, 
already  existing  will  not  be  taken  up  or  adjudged ;  only 
those    actions  for    money-loans,    unpaid    purchase-money,, 
servants'  wages,  etc.,  which  are  brought  [on  claims  arising] 
hereafter  will  be  taken  up,  and  tried.      Even  those  actions- 
in  which  already  a  day  of  tripl  has  been   appointed  or  a 
judgment  rendered  shall  not  be  further  heard  or  adjudged 
in  any  Magistrate's  Court.     Money-loans   owe  their  origin 
to  the  integrity  and  mutual  fidelity  of  the  parties,  and  if  they 


1.  The  oases  of  this  Section  oaght  properly  to  haye  been  placed 
in  Section  I.  See  Appendix  to  this  volume.  2.  These  are  the 
InstruciioDs  which  led  to  the  passing  of  the  Besolutions  of  the- 
Chamber,  No.  13,  ante,    3.  No.  5,  ante. 
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Ko«  111]  continue  in  the  exercise  of  those  virtues,  all  such  trans- 
actions can  be  privately  settled  without  difficulty, 
and  the  aid^  of  public  officials  need  not  be  sought 
These  truths  are  beyond  doubt.  Actions  upon  such 
claims  must  necessarily  mean  lack  of  virtue  in  the  parties. 
The  recent  increase  of  such  suits  is  due  to  the  absence 
of  generosity  and  gratitude  among  lenders  and  borrowers. 
The  manners  of  the  times  are  deplorable  and  show  that 
morality  is  declining. 

But  it  must  not  be  thought,  because  of  this  enactment 
prohibiting  the  trial  of  claims,  that  the  debtors  are  rid 
of  their  obligation  and  need  not  repay  anything.  Such 
an  idea  would  bo  highly  culpable.  On  the  other  hand, 
those  [creditors]  whose  cupidity  lends  them  to  attempt 
by  subterfuge  to  get  their  claims  enforced  in  Court  or 
falsely  to  make  out  old  claims  to  be  new  oues  shall  be 
punished  or  censured.  Furthermore,  those  [debtors] 
who  hereafter,  [on  being  ordered  to  pay,]  repeatedly 
bring  deficient  instalments,  shall  on  conviction  be  punished 
severely. 

Year  of  the  Serpent, 
9th  month. 

The  2  above  proclamation  is  now  sent  down  to  yon, 
and  is  to  be  published  at  all  the  places  where  that  of 
Yenkyo  was  published.  Henceforth  care  must  be  taken 
in  all  cases  to  apply  strictly  the  rules  here  issued.  Even 
where  an  action  is  an  old  one  and  hence  not  to  be 
taken  up,  yet  if  any  of  the  parties  appear  to  have  been 
guilty  of  any  wrongdoing,  they  are  to  be  punished  or 
censured,  according  to  the  rules.  Those  debtors  who 
bring  in  deficient  instalments,  when  ordered  to  pay, 
clearly  disregard  the  dignity  of  the  Court,  and  are 
to     be     censured ;     they     should     be     told     that     if    it 

1.  Lit.,  hand  and  mouth.  2.  This  paragraph  is  an  addendum 
for  the  'benetit  of  the  Magistrates  alone;  the  above  being  the 
Proclamation  which  they  are  to  issue. 
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bappeue  agam  tiiey  will  be  reported  to  the  Grovernment  ;i  and  iSaa,  ^L 
if  the  default  continuee,   hU   Ihe  facta  ranst  be  reported, 
and  'we  shall  at  once  inflict  pDnishmeiit." 


[No.  112]      Taking    vp    of  Actions    on   Money 
Loans,  etc. 

An  Oral  Proclamation,^  explaining  tbe  Instrnc^ons  ' 
coDcerning  Private   Settlement  of  Moue^  Loans 
issued  Ewansei,  IX  (Serpent),  9. 
Dated  Ewauaei,  IX  (Serpent),  9,  12  (October  81,  1707). 
"  The  meaning  of  the  recent  Proclamation  concerning 
money   loans,   in   wbich  it  is   provided  that  soch  claims 
already   existing   will   not  be    taken    np   or    adjudged  and 
only    those    claims    which    arise    hereafter   will   be    taken 
up    and    adjadged,    is    as    follows :    All  clnime   on   money 
loans,  etc.,  ariuing  before  the  close  of  the  last  8tli  month 
-will    be   rejected  ;    but   those  arising  on   and  after  the  Isl 
day   of  tbe    9th    month    will   be  tikken   up   and  n^udged. 
This   should    be    proclaimed   to  the  people,    that   no    mis- 
understanding may  exist." 


[No  113]  Claims  on  Patent-Fund*  and  Temple- 
Fund  Loans  arising  before  the  Private- 
Settlement  Order. 

A  Consultation  by  a  Retainer.  ^ 

Dated  Ewansei,  X  IHorse),  4  (1798). 

1  This  is  snid  for  the  higLer  military  gentrj.  B.  Kotatiu  /lire 
— probably  a  proclamation  to  be  published  to  the  people  oralljr. 
3.  No.  Ill,  iiipra.  i.  See  p.  15,  a«te.  6.  The  aonrce  of  the 
ftDswer  does  not  appear,  but  the  writer  ia  probably  the  Temple 
Magistrute. 
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[No.  115J  Whether  a  Claim  for  Money  Loaned' 
before  tlie  Pmate- Settlement  Order^  paid 
back  after  itj  and  borrowed  again^  is  to  he 
treated  like  a  Claim  on  a  re-writt^n  Instru^ 
ment  of  Loan,  and  to  be  ordered  for  Private 
Settlement  out  of  Court. 

An  Inquiry  made  to  the  Chamber  of  Decisions  by 

the  Town  Magistrate. 

Dated  Kwansei,  XU  (Ape),  12,  11  (January 

25,  1801). 
1.     Inquiry, 

"  From  Odftgiri,  Lord  of  Tosa. 

Odani  Shiinto,  town-doctor,i  of  Shitaya,  Sukamoto  ward. 
Block  No.  2,  brought  a  money-loan  action  against  a  member 
of  the  military  gentry.  At  the  trial  he  stated  that  be  lent 
8  ryo  to  the  defendant  on  tbe  9th  of  the  8tb  month, 
Kwansoi,  IX,  Serpent  (October  28,  1797).  After  the  Private 
Sottlomont  Proclamation,  the  defendant  borrowed  10  ryo 
again  from  him,  at  the  same  time  repaying  the  8  i^o  with 
interest.  The  old  instrument  given  for  the  8  ryo  was 
returned  [to  the  debtor]  at  the  time,  and  a  new  instrament 
for  10  ryo  was  taken,  that  is,  after  the  Proclamation. 
Should  such  a  case  be  treated  in  the  same  way  as  that  of 
the  renewal  of  an  old  debt  in  a  new  instrument?  And  if  so, 
should  actions  on  instruments  renewed  [after  the  Proclama« 
tion]  be  regularly  taken  up  and  adjudged?  And  in  that 
case  would  not  such  a  loose  interpretation  have  bad 
private  results  ?  And  therefore,  on  whole,  should  the  not 
settlement  bo  ordered  ? 

I  beg  to  inquire  how  the  case  should  be  disposed  of. 
Year  of  the  Ape, 
12th  month.'* 

1.  Machi-i,  The  iamurai  physicians  were  never  known  aa 
machi-ij  this  term  being  peculiar  to  the  physicians  of  the  AiT*""*if* 
people.    In  a  rural  district  the  term  was  kyo-i  or  ronin-L 


r_-tiv^ 
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"  It  has  been  decided  by  the  Chaubor  ol'  BoclBions, 
Fall  Session,  that  the  cnse  should  be  disposed  uf  aa  indicated 
ill  the  Inqniry.  " 


[No.  116]     Actions  for    the    Price    of   Meals 
Furnished^ 

An  Inquiry  made  to  the  Chamber  of  Deoiaions  by 
the  Town  Magistrate. 

Dated  Bnnsei,  X  (Horse),  6  (Jnly,  1827). 

"  From  Odagiri,  Lord  of  Tosa. 
Since  the  Proclamation  relating  to  money  actions '' 
was  made  in  the  9th  mouth  of  the  Serpent  year,  I  have 
disposed  of  nil  suits  in  accordance  with  the  Resolntion  ^ 
passed  by  the  Fall  Chamber  dealing  nitb  the  practice- 
in  such  ciises  or  with  the  decision  given  [by  the 
Chiimber]  iu  answer  to  special  inquiry  by  me.  Bnl 
there  hits  been  no  provision  by  either  proolamatioa 
or  decision  for  actions  for  price  of  meals,  and  now  a. 
case  of  this  sort  has  unexpectedly  been  brought.  This 
class  is  not  mentioned  in  the  '  Collection  of  Laws '  among 
those  in  which  the  judgment  is  to  be  for  payment  in  80 
days  and  then  for  inslalmeut-pnyment.  Claims  for  the  prieo 
of  meals  differ  in  their  nature  from  claims  for  money 
loans,  hire  of  services,*  snlaries,^  etc.;  yet  they  resemble 
money  loans  in  this  point,   that  they  arise  tbrongh  private 


l.llan.ryo.    2.  Mo.  Ill,  iin(«.    S.  Ho.  13,  an(«.    i.  Yaloi-ehiit. 
5.  Kyu-ryo. 
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Vo,  116]  convention.  Now  in  the  'Collection  of  Laws,*  Art.  1 
of  the  Inw  coucerning  sundry  expenses,  travelliug 
expenses,  lodging-bills,  etc.,  in  actions  by  villagers,!  if 
is  said  that  where  the  action  concerned  himself  alone,  he 
must  himself  pay  all  the  expenses,  but,  if  he  is  unable  to  do 
so,  the  expense  shall  be  divided  equally  among  himself  and 
his  relatives ;  and  in  Art.  2  it  is  said  that  where  the 
action  concerned  the  defendant  alone  and  he  was  ultimately 
executed  or  [otherwise]  punished,  payment  must  be 
obtained  by  execution  in  bankruptcy  [against  the  defendant's 
property] .  Should  then  the  action  for  price  of  meals 
be  taken  up  where  the  person  to  whom  they  were 
furnished  was  committed  to  the  safe  keeping  of  the 
house-holder  by  order  of  Courtj-^  and  oven  whore  he  was 
a  litigant  voluntarily  resorting  to  the  house  during  a 
lawsuit  concerning  himself  only  3  ? 
Year  of  the  Horse, 
12th  month." 

2.     Decision, 

<*It  was  determined  by  the  Full  Chamber,  Bunsei 
X  (Horse),  G,  11  (July  4,  1827),  that  actions  for  the 
price  of  meals  furnished  before  the  Proclamation  should 
be  taken  up  whore  the  debtor  had  by  order  of  the  Coart 
been  committed  to  the  house  for  safe-keeping,  but  not  in 
other  cases,  the  claim  being  then  one  arising  from  private 
agreement  only." 


1.  Rudorff's  Tokugaica  Gesetz-sammliuig,  p.  71.  This  law 
regulated  the  burden  of  expense  where  villagers  came  to 
Tcdo  for  litigation,  whether  as  plaintiffs  or  defendants.  2.  The 
2d  Article  above  cited  relates  to  the  case  where  the  defendant 
during  trial  has  been  committed  for  safe  keeping  to  some 
householder.  The  claim  of  this  person  for  food  furnished  is  the 
subject  of  inquiry.  3.  That  is,  not  as  the  representative  of  a  viilage> 
•etc. 
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[No.  117]      Lodging    in   a    Debtor's    House   to  \Sm.  vn. 
demand  Payment^  of  a  Loan  made  before 
tlie  Frivatc- Settlement  Order. 

A  Report  upon  na  Inqairy  hy   Okabe,   Steward 
or  the  Imperial  Kitchen. ■ 
Diited  Tempo,  XIH  (Tiger),  6,  26  (Jnly  2,  1842). 

1.     Inqiiiiy. 

"Inqairy  in  regard  to  the  case  of  JUntsiisoro, 
representative  of  Ichibei,  now  ill,  rpoter  a  <jf  the 
house  of  Kitaro,  of  Igii  ward,  Tiotsiiyu  [district, 
Yedo],  who  *  came  to  the  quarters  of  my  officer  in 
the  8rd  month  of  this  year,  for  pnyment  of  a 
loan,  presenting  ad  iuBtrnment  of  luui. 
6th  month,  26th  day. 

Okabe,  Stewiird  of  the  Imperinl  Kitchen. 
Mfttsugoro,  representative  of  Ichibei,  now  ill,  renter 
of  the  house  of  Kitnro,  of  Iga  ward,  Yotsiiya,  came  to 
the  riuarters  of  my  officers  iti  the  8rd  tnniith  of  lliis  yv-iT, 
and,  showing  iiti  inatniment  of  loan  (lati.'<l  huei.  in 
the  5th  year  (fierpent)  of  Temmoi  (17851,  demnnded  its 
payment.  He  declared  that  the  money  hnd  been  lent  to  our 
family,  throngh  the  mediation  of  tchibei,  liy  one  Snodayii, 
his  relative  ;  that  afturwai'ds  Sandayn  fell  into  pecuniary 
difficulties,  and  was  obliged  to  return  to  his  native  province; 
that  before  he  left,  he  demanded  payment  of  Icliibei,  who 
consented  to  stand  in  tho  place  of  the  family  temporarily 
and  repaid  the  whole  amonnt ;  and  that  itftor  some  time 
Ichibei  himself  lost  bis  property,  and  was  hence  obliged  to 
dcmnnd  payment.     Inquiry  was  accordingly  made,  but  no 


I.  J  (dwell.  BlAj)-iaUoku  (demand,  dun).  3.  A  territorial  lord; 
the  events  below  ocourred  at  bis  residence  in  ledo.  8.  Ichibei. 
4.  Matsngoro. 

V*l.  X*.  «up.  Pi.  11I.-9S. 
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Ko.  117]  instrament  could  be  produced  in  proof  of  the  claim.i  The 
answer  was  made  to  him  that  a  letter  would  be  sent  asking 
inquiries  in  my  home  in  the  country ,3  and  I  bade  Matsngoro 
return  to  his  bouse  until  a  reply  came.  Bat  though  the 
letter  was  at  once  despatched,  no  auswer  from  our  province 
has  yet  come.  The  delay  is  perhaps  owing  to  the  difficulties 
of  learning  anythiug  about  a  transactiou  occurring  so  long 
ago.  Subsequently  Matsngoro  and  the  wife  of  Ichibei 
dunned  for  payment  on  several  occasions,  and  finally,  when 
my  official  requested  them  to  wait  a  while  longer,  as  a  second 
letter  had  becu  sent  to  our  province,  they  refused  and 
continued  to  demand  payment.  On  the  11th  of  this  month 
Matsugoro  came  again  and  repeatedly  demanded  payment, 
and  upon  being  informed  by  my  officials  that  he  must  wait  a 
while  until  the  auswer,  expected  shortly,  arrived  from  our 
province,  he  declared  his  intention  of  bringing  suit  in  the 
Magistrate's  Court  and  returned  to  his  house.  On  the  16th 
the  wife  of  Ichibei  seized  my  sedan-chair  as  I  was  passing 
in  the  street  ^  and  thrust  in  a  document  containing 
some  unintelligible  statcmcnls.  I  therefore  had  her 
come  to  my  house  and  lodge  there,  and  summoning 
Kituro,  the  house-manager  [of  the  house  which  Ichibei 
rented] ,  I  told  him  of  the  matter,*  and  he  promised  to 
reason  with  her  and  her  husband  and  induce  them  to  wait  a 
while  longer.  In  a  few  days  Kitaro  informed  me  that 
Ichibei  and  his  wife  refused  to  accede  to  his  request,  though 
he  had  used  all  possible  arguments  with  them  ;  and  Kitaro, 
because  he  did  not  care  to  rent  his  house  to  such  persons^ 
placed  them  in  charge  of  Matsugoro,  their  house-surety ,s 


1.  The  one  above  mentioned  must  have  passe^l  between  Sandayn 
and  Ichibei  only.  2.  The  iief  of  the  writer.  3.  A  favorite  means  of 
preferring  a  complaint  where  other  measures  had  failed.  It  was 
strictly  forbidden  by  law.  See  Simmons,  SoUty  etc.,  p.  126' 
4.  Because  he  was  in  some  measure  responsible  for  the  eondnet 
of  his  tenants.  5.  The  surety  which  every  hou<ie-tenant  was  obliged 
to  give. 
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renter  of  the  honse  of  Chosuke,  of  Choyeuji-tani  wiird,  [Sm.  TD. 
Ichigaya  [district] .  But  I  tbonglit  that  it  would  be  better 
to  allow  them  to  contiuue  to  live  iii  Kitaro'a  house  and 
to  make  a  private  settlement  of  this  old  elniin  as  soon  as 
possible,  aud  I  (iivected  Moiiachiro,  beudmoii,  nt  Block  No. 
1,  Temma  ward,  Yotsuya,  to  ciantige  it.  He  auswei-ed 
that  he  wonid  do  his  bust  to  bring  it  about  and  would  inform 
me  of  the  result.  He  did  Dot  answer  for  seveial  days.  I 
sent  to  find  oat  the  result.  He  had  just  directed  them  to 
go  to  the  honse  of  Kitoro  agaiu  and  wait  till  the  answer 
came  from  my  province ;  tbey  had  refused  to  do  so,  bat 
Mohachii'o  seat  word  that  they  sliould  be  induced  to  doaslhad 
asked.  If  I  refimu  to  onteitain  the  claim  of  this  person,  she 
is 'so  lacking  in  mental  balaiiee  tbrtt  I  nm  nfrnid  they  might 
resort  to  even  more  hiwless  menus  than  stopping  my  sedan- 
chair.  I  tlierefore  beg  to  ini^uire  how  the  claira  should  be 
disposed  of. ' 

6th  month,  2(ith  day. 

Okabe,  Steward  df  the  Imperial  Kitchtu." 

±     Ilc/mt  nf  11,^  T.xni  Ma.ji>l,«h'. 

"  The  Inquiry  of  Oknbe,  Steward  of  tlic  Imperial 
jiitchen,  was  handed  down  to  me  [by  the  Council]  ^  with 
instructions  to  investigate  the  facts,  and  on  perusing 
the  documents  I  learned  the  following.  Ichibei,  now 
member  of  the  household  of  Matsngoro,  renter  of  the 
house  of  Chosuke,  of  Choyenji-tnni  ward,  Ithignya,  Yedo, 
had  lent  some  money  to  the  family  of  the  Steward  of  the 
Imperial  Kitehen,  in  the  fith  year  (Serpent)  of  Temraei. 
As  the  loan  had  been  made  before  the  Privnte- Settlement 
Order  of  the   9th    year    (Serpent)    of  K w an sei,  the  creditor 


I.  Tlie  writer  perhspB  coiiBults  the  Council  not  as  »  litieant, 
aa  n  loid  having  certain  JndUial  pou'ors  of  original  jurisdiction 
■liis  ca-^e.     2,  Probably. 
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No.  117]  was  well  aware  that  a  suit  would  not  be  taken  op  and 
adjudged  by  tbe  Magistrate.  So  Ichibei's  wife  made  a 
demand  for  payment,  and,  not  receiving  it,  she  took  up 
her  lodging  in  the  residence  of  the  Steward  of  the  Imperial 
Kitchen,  declaring  that  she  would  not  return  to  her  hoase 
until  she  got  the  money. ^  If  the  money  was  reaUy 
borrowed  by  his  family,  the  Steward  of  the  Imperial 
Kitchen  must  make  nn  engagement  with  them  that  he- 
will  do  justice  and  return  the  sum  at  some  future  time  ; 
and  he  should  represent  to  her,  moreover,  that  her  staying 
there  could  do  no  good  and  would  injure  greatly  the  name 
of  the  family.  If  she  docs  not  thereupon  consent  and  leave, 
the  Steward  of  the  Imperial  Kitchen  should  bnng  an  action 
against  her  for  making  her  demand  by  lodging  on  the 
premises,  and  ask  for  a  trial.  I  think  that  instructions  to- 
this  eflfect  should  be  given  in  answer  to  the  Inquiry. 

In  response  to  your  request,  I  have  examined  the  case 
and  come  to  the  above  conclusions.  I  now  return  the 
documents  you  sent  me. 

Year  of  the  Tiger, 
Gtli  month. 

Torii,  Lord  of  Kai." 


1.  It  does  not  appear  in  the  first  document  that  the 
woman  went  there  in  this  manner  and  stayed.  The  inqoimr 
represents  that  lie  invited  her,  Avhieh  was  probably  the  view  he 
thought  best  to  lay  before  the  Council.  The  first  sentence  above 
about  examining  the  document  or  documents  (there  is  no  means  of 
distinguishing)  causes  a  little  doubt,  in  that  it  might  imply  that  the  In- 
quiry was  the  only  source  of  information  ;  but  this  seems  out  of  the 
question.  The  point  is  important  because  this  is  the  only  case  I 
have  ever  found  of  the  practice  of  "  sitting  dharni"  as  it  is  called 
in  India.  How  far  indeed  there  was  any  sach  distinct  praetioe 
in  Japun  is  not  certain ;  but  the  present  case  may  faurly  be  deemed 
parallel. 
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{No.   118]     Private    Settlement   of   Actions  for  [StoOf  VJS^ 
Monexj'Loansj  Wages  of  Labor ^^  etc. 

Instructions  issued  to  the  Three  Magistrates  hy 
the  Council  of  State. 

Dated  Tempo,  XIV  (Hare),  12,  14 
(February  2,  1844}. 

*'  To  the  Three  Magistrates. 

Numbers  of  the  families  [of  the  military  gentry] 
have  of  late  suffered  from  pecuniary  difficulties,  and 
various  means  have  been  tned  for  relieving  them. 
Government  loans  having  been  made  as  often  as  possible. 
But  many  are  hardened  with  heavy  loads  of  debt,  and 
would  not  be  able  even  for  years  to  come  to  make  payment. 
The  Government,  therefore,  out  of  compassion  for  their 
unforlunate  condition,  and  with  the  purpose  of  relieving 
them  from  their  difficulties,  has  already  decided  to  change 
the  rule  as  to  Government  loans,  and  has  ordered  that 
money  leut  out  to  them  up  to  the  present  time 
from  the  public  treasury  might  be  repaid  by  instalments 
covering  a  number  of  years.^  Now  lending  and 
borrowing  of  money  generally  has  its  origin  in  a  private 
nrraugement  of  the  parties,  and  hence  there  is  no  real 
necessity  for  taking  up  and  adjudging  disputes  of  that 
sort.  Hereafter,  therefore,  actions  for  money-loans 
contracted  before  to-day  are  not  to  be  taken  up  and 
adjudged ;  and  only  those  claims  which  arise  in  the 
future  are  to  be  taken  up  and  adjudged.  Of  course  this 
applies  also  to  claims  for  wages  of  labor,  3  hire  of  services,  * 
salaries,  ^  etc. 


1.  Tema-chhu  2.  This  order  is  found  in  No.  91,  anttp 
5.  Temachin.  4.  Yatoi-chin,  16.  Kyv-kUi,  The  three  term^ 
seem  here  to  indicate  merely  higher  grades  of  labor.  Tema-chin 
corresponds  to  our   day-laborer's  hire ;  kyvkiu  to  onr  monthly  or 

yearly  salaries. 
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ITo.  118]  Note,    that  even  those  claims  on  which  jndgmeut  has 

heen  rendered  and  payment  hy  instakneuts  ordered  are  not 
to  he  any  further  atteuded  to  by  the  Magistrates*  Courts. 

Interest  is  to  be  allowed  only  at  the  rate  fixed  by 
the  Proclamation  of  the  last  Tiger  year,  i  and  the  taking 
of  higher  rates  under  other  names  must  not  be  allowed.  As 
a  rule  the  aid  of  the  Court  need  never  be  invoked  in 
disputes  over  money-loans,  of  however  long  standing, 
11  lender  and  borrower  meet  each  other  with  a  trae 
sense  of  their  mutual  duties.^  Now  although  private 
settlemeut  is  hereby  ordered,  both  parties  must  make 
the  settlement  with  a  true  sense  of  their  mutual  duties, 
according  to  the  principle  of  the  Proclamation  of  the 
9th  year  (Serpent)  of  Kwansei.^  Debtors  must  not 
dishonorably  refuse  payment  merely  because  an  action 
on  the  claim  will  not  be  taken  up  in  a  Magistrate's  Court ; 
creditors  must  not  attempt  to  evade  the  law  by  making 
the  claim  appear  to  be  of  a  class  which  the  Court  takes  up 
and  adjudges.  Those  who  violate  the  law  in  these  ways 
shall  be  punished  severely. 

Where  a  judgment   is   rendered  [in   future]  ordering 
payment   by   instalments,    the   defendant    who    repeatedly 
briugs   in   deficient   instalments  ^   shall  be   examined  and 
[if  culpable]  punished. 

The  above  order  is  to  be  proclaimed  in  all  the  villages 
and  wards. 

12th  month. 

The  above  proclamation  is  issued ;  and  it  is  to  be 
published  in  the  same  places  as  that  of  the  last  Tiger  year 
(1842 1,  and  that  of  the  9th  year  (Serpent)  of  Kwansei 
(1797)." 


1.  Ko.  83,  atite.  2.  The  creditor's  daty  wonld  be  to  consider  lh« 
circumstances  of  his  debtor  and  have  compassion  on  him  if  ha  had 
met  Nvith  misfortune  or  his  resources  had  diminished.  S.  Ko.  111,. 
ante.  4.  The  partial  abolition  of  instalment-] adgments,  as  shown  in. 
No.  28,  ante,  had  not  yet  oocorred. 
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[No.  119]  Proceedings  under 
Ptivate  Settlement  of  CI 
Loans,  Wages  of  Labor,  etc. 

A  Besoliitiou  of  the  Cb&mber  of  Decisiona, 
Fill]  Session. 

Dated  Tempo,  XIV  (Hare),  12, 15  (Febraary 
8,  1844). 

"  Whereas  an  order  b£S  batsi  iasaed  tlitit  no  claims 
for  money-loans,  unpaid  purchase-money,  wagea  of  labor, 
etc.,  already  contracted  Bhonld  be  tuken  up  aud  adjudged, 
and  aleo  that  even  those  claims  for  which  au  ortlur  of 
payment  has  been  issaed  and  a  day  for  rendering  judgment 
appointed  should  be  dismissed  aud  u<i  furtlier  euforued, 
tlie  following  rules  shall  be  adopted  for  the  trial  and 
filial  disposition  uf  actions  before  the  (.'baniber  of  Decisions  : 
Actions  now  pending  trial  or  already  ordered  paid  within  a 
given  period  or  ordered  paid  by  inatalments  shall  be 
disposed  of  by  the  presiding  U agistrate '  by  a  geneml  order, 
as  follows  : — 

'  An  Order  has  been  issued  by  the  Oovernment 
that  no  claims  fur  motiey-loans,  unpaid  purchase- 
money,  wages  of  labor,  etc.,  already  contracted 
should  be  taken  up  aud  adjudged,  and  also  that 
even  those  claims  for  which  hd  order  of*  pay- 
ment has  been  issued  or  a  day  appointed  for 
rendering  judgment  should  be  dismissed  and  no 
further  enforced.  All  clnims  therefore  now 
pending  trial  or  already  ordered  paid  within  it 
given  period  or  ordered  paid  by  iuBtalmeats 
will  be  no  fttither  enforced  by  this  Court,  and 
private  settlements  of  claims  before  the  Conrt 
need  not  be  reported.' 

1.  Kiikari-liagyo ;  thai  U.  the  □□«  of  the  two  ormore  Magintrktea 
of  ench  Court  wliose  monthly  tnm  it  was  to  preslds. 


892  PBIVATB    LAW    IN    OLD  JAPAN  : 

No.  119]  In  actious  which  have  gone  no  further  than  the  seryiee 

of  the  complaint  bearing  first-seal  ^  and  indorsing-seai,  an 
order  to  the  above  effect  should  be  made  when  the  parties 
appear  on  the  appointed  day,  and  the  complaint  should  be 
taken  in  possession  by  the  Court. 

Note,  that  the  complaint,   not  only  in   the  above 
cases,  but  also  in  cases  privately  settled,  should 
be  taken  from  the  plaintiff  and  brought  to  the 
Chamber,   and  there  the  indorsing-seals   should 
be  cancelled  by  nil  the  members. 
In  actions  w^here  the  order  of  payment  has  directed 
that    the    instalments    be    paid    in    at     the    neighboring 
deputy's    office    on    acxsount    of    the     distance      [of    the 
parties]   from  Yedo,    the  Finance   Magistrate  is    to  direct 
the     officers   of    the   deputy    to    take    possession    of   the 
term-payment  instrument  ^  and  transmit  it  to  the  Magis- 
trate.     Actions     [of  the    sort]    under  the  jurisdiction  of 
the  Temple  Magistrate  must  be  attended  to  by  him,  and 
[the   complaint]    transmitted   to  the  Finance  Magistrate.^ 
All   term-payment   instruments  given  on  former  occasions 
to  parties   should  be  taken  into  possession  by  the  presiding 
Magistrate  and  sent  to  the  Chamber. 

Note,  that  even  in  the  case  of  actions  summarily 

disposed   of  ^  and  not  reported  to  the  Chamber 

the  same  rule  should  apply. 

Claims    for    house- pledge   loans,   wages   of  domestie 

servants,   loans    on   pledges  of  reliable  property,  ^  bills  of 

exchange,  loans  on  land- pledge,   rice-deposits,  etc.,  shall  be 


1.  Shohan.  See  No.  13,  auU.  2.  Uraban.  B.  Kirikin  nickigen 
showun ;  the  document  of  submiKsiou  to  the  judgment,  execntod 
by  the  defendant  and  given  to  the  plaintiff,  engaging  to  pay 
the  nmount  adjudged  due.  4.  This  seems  to  refer  to  aotioos 
between  resideuts  of  private  fiefs  and  Shoi;Qnate  districts, 
which  would  come  under  the  Temple  MagiKtrate*8  preliminaiy 
jurisdiction.  5.  Te-hagiri,  See  p.  101,  note  S.  6.  Bee  p.  80, 
note  2. 
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taken  op  nnd  judged,  whether  or  not  they  were  contrsoted  [Bee.  VIL 
before  the  Pnwlamatioii. 

Note,     Uint    [alleged]    tionse- pledge    loans    MUl 
rice-depoeits   shmld    he   treated   aa    ordina^ 
money-loaus,  [if)  on  inveBtigation  [they  appear 
to  be  such  in  reality] .     Oroond-rent  and  shop- 
rent  claims  shonld  be  taken  np,  whether  dating 
berore  or  after  the  Proclamation,  accoiding  to    ' 
the  principle  laid  down  in  tbe  Proclamation  of 
the  9th  year  (Serpent)  of  Kwaosei. 
Jadicable  etaima  are  those  dating  from  and  after  the 
14th  of  this  month ;   claims  dating   before  that  are  uon- 
jndicahle. 

Claims  for  loans  by  the  Oovemmeut,  by  the  Three 
Families,'  by  Ihe  Empuror,  by  royal  abbots,  from  asaistance- 
fnuds^  belonging  to  temples  of  high  rank  or  otherwise  of 
special  importance,  or  from  funds  belonging  to  a  whole  village 
or  wiLrd,  shall  be  taken  np,  whether  dating  before  or  after 
Ihe  Proclamation. 

Note,    that  loans  professing  to  be   of  the  above 

character   should    be   investigated,    if  there   is 

reasou  to  believe  that  some  portion  of  the  loan  is 

in  fact  an   ordinary    loan,    and  judgment    be 

given  accordingly,    on    consultation  of  all  the 

members  of  the  Court,  all  doubtful  cases  being 

reported  [to  the  Full  Chamber]  . 

In  accordiince  with  the  regulations,  the  instiomenls 

on  which  suit  is  brought  are  taken  into  possession  by  the 

Court  when  an  order  of  payment  is   issued,^  and  hence,  in 

order  that  the  creditor  may  be  able  to  effect  a  compromise 

[of  a  claim  covered  by  the  Private- Settlement  Order] ,   he 


1.  See  p.  144,  note  2.  3.  Sre p. 860. note!.  S.  Because ILeraafler 
the  ukt-thomoH  (nulmisakin-docameotl  serre*  •■  (he  proof  utdebt 
-and  tht  basia  ol  further  luita.     See  p.  99,  note  1. 
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Ka.  119]  must  have  the  instrument  renewed  by  the  debtor.i  When  ft 
creditor  complains  that  the  debtor  has  refused  to  do  this^ 
the  debtor  should  be  urged  by  the  Court  to  renew  the 
instrument,  in  virtue  of  the  [benefit  reaped  by  him  from  the] 
issuance  of  the  Private-Settlement  Order.  If  he  still  refuses, 
some  punishment,  to  be  determined  by  a  consultation  of  the 
Full  Chamber,  should  be  inflicted. 

Note,  that  the  renewed  insti'ument  must  not  bear 
date  after  the  current  12th  month ;  it  must  cor- 
respond to  the  old  claim  and  must  bear    [the 
same  date,  viz.]  a  date  before  the  12th  month* 
The    proceedings    in    all    actions    henceforth  shall  be   in 
accordance   with  the  Instructions  ^    [of  the  Council]    and 
this  Resolution  of  the  Chamber  prescribing  the  rules  for 
carrying  them  out. 

The  above  resolution  is  agreed  to.'* 


[No.   120]      rrivatc  Settlement  of  Claims  concern^ 
ing  the  Shipping  of  Goods. 

A  Reply  by  the  Clerks  of  one  Town  Magistrate  to- 
a  Consultation  by  those  of  another. 
Dated  Tempo,  XV  (Dragon),  8  (May,  1844). 

1.     Cojisiiltation. 

*'  To  Hiira  Eakuyemon,  Esq., 
Niikata  Shintaro,  Esq., 
from  Tojo  Hucliidayu, 

Nakashima  Kayemon, 
Shima  Kiichiro. 
We  beg  to  offer  our  compliments.     An   action  relating 
to   goods   shipped   has   been  brought  by  Magobei,  renter  of 


1.  Because,  as  has  been  ordered  aboTe,  the  sobmission-doeitineBi- 
is  taken  awav  bv  the  Court.    2.  No.  118. 
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the  house  of  Kichiroboi.  of  Block  No.  8,  Koami  wnrd,  ISee,  VIL 
[Yedo,]  ftgainst  Choyomou,  renter  of  the  house  of  (Jhuzo, 
of  Hommirmto  w:ird.  The  claim  is  really  foi-  the  t'reight- 
tDoney  ailvimoed'  for  the  shipping  of  the  goods.  We 
heard  aouie  days  ago  that  in  your  Department  private 
settlemeDt  hitd  been  ordered  iu  a  recent  action  for  freight- 
money  advauceil  for  the  shipping  of  gooda.  If  this  is  true, 
we  shall  ulso  order  private  settlement  in  the  above  case 
without  asking  for  any  cunsuttatiun  between  the  Minister 
of  Public  Works  ^  and  your  chief.^  We  therefore  request 
an  early  answer. 

8rd  month,  28th  day  (May  15,  1844)." 

2.     neply. 

"  To  Tojo  Hachidaya,  Esq., 

Nakashima  Enyemon,  Esq., 
Shima  Kiiohiro,  Esq., 

from  Hara  Kakuyemon, 
Nakata  Shintnro, 
Hara  Zenyemon. 
We  have  read   your  letter.     Last  (Hare)  year,    11th 
mouth  (Jationry,   1844),  an  action  for  freight-money  was 
brouglit   before   your    chief  against    Kumagoro,   renter   of 
the     five-men-coiupnuy'a    housed    of    Block  No.  5,   Eon- 
hatcho-bori  ward,"  by  Hyojiro,  member  of  the  household 
of  Kaiuijiro,   renter  of  the  land  of  Seibei,  of  Block  No.  2, 
Funamatsu    ward,    and   at   the    same   time  an  action  for 
wages    advanced*^    was   brought   before   our   chief  against 


1.  Uiichin  gfitkin ;  probably  the  trausaotion  was  an  inatanoe  of 
the  commun  practice  of  the  advancing  of  fund*  b;  the  wholesaler  to 
the  producer  or  sotue  luleiinediary.  Here  the  former  Beenis  to  have 
ailvunced  the  co^t  of  (ramtportation  and  in  now  suing  to  recover  it. 
S.  Ton'n  Magistrate.  3.  The  other  Town  Magistrate.  4.  Se* 
p.  244.  note  1,  .I.  Wherever  no  town  is  mentioned  the  localitr  in 
utider^tDod  to  be  Yedo.     G.  Yatni-ienkiu.     See  p.  8B9,  notes. 
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Mo.  120]  Kichiyemon,  renter  of  the  house  of  Chuhichi,  of  Eameshima 
ward,  by  Sahichi,  renter  of  the  house  of  Ubei,  of  Block 
No.  1,  Koami  ward.  As  the  two  actious  were  deemed 
to  be  entirely  similar  in  principle,  an  order  of  private- 
settlement  was  issued  for  both,  after  your  chief  had 
consulted  our  chief  in  the  1st  month  of  this  year.  Yoa 
may  compare  these  cases  with  the  one  now  before  yoa. 

Such  is  our  answer. 
8rd  monch,  29th  day." 


[No.  121J  Proceedings  in  the  Magistrates*  Courts 
in  Moneij  Actions  after  the  Vnvate  Settle'- 
ment  Proclamation. 

Reply  by  a  IMagistrate  to  a  Consultation  by  Matsa- 
daira,  Governor  of  Kyoto. 
Dated  Tempo,  XV  (Drngon),  6,  14  (July  28,  1844). 

1.     Consultation, 

*'  A  Proclamation  was  issued  in  the  12th  month  of  the 
last  Hare  year,  ordering  that  thereafter  no  claims  on  money 
loans  contracted  before  a  certain  day  should  be  taken  up 
and  judged,  and  I  beg  to  make  the  following  inquiry  with 
reference  to  it. 

The  rules  adopted  in  my  fief  [in  consequence  of  the 
Proclamation]  are  these.  None  of  the  following  classes  of 
claims  when  arising  on  or  before  the  15th  ^  day  of  the  12ih 
month  of  the  Hnrc  year,  are  taken  up,  while  those  arising 
on  and  after  that  day  are  taken  up  :  Claims  for  [ordinary] 
money  loans,  unpaid  purchase-money,^  wages  of  labor,  hire 
of  services,   loans  from  temple-funds,   loans  from  patent* 


1.  This  is  an   enor  of  the  wiiter^s ;    it  sboald  be  the  14Ui. 
See  No.  118.    2.  For  the  vernacular  terms  and  for  explaDationSi 
No.  5,  ante. 
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funds,  bills  of  exchange,  earnest  money,  dowry-money,  in-  [siw.  V0.^ 
vestment-money,  loans    secured    by    deeds   of   deposit   of 
sundry  utensils,  or  by  deeds  of  siile  of  various  articles,  or 
by  hypothecs  of  rice-field,  upland,  houses,  or  residence- land. 
Is  this  proper  ? 

I  think  that  the  following  claims  should  be  taken  up 
and  ordered  paid,  whether  dating  before  or  after  the 
Proclamation  :  Claims  for  ground-rent,  shop-rent,  domestie 
servants'  wages,  loans  secured  by  hypothecs  of  shares  ^  in 
the  hairdressers'  guild,  or  by  deposit  of  chattels  not  in  the 
form  of  a  regular  pledge,  bills  of  exchange.     Is  this  proper  ? 

As  to  a  claim  for  a  sum  of  money  deposited  by  a 
ground-tenant  with  the  land-owuer  as  security  ^  and 
retained  by  the  land-owner  on  the  removal  of  the  tenant : 
should  this  be  treated  on  the  footing  of  a  pledge-loan  ? 
(Note,  that  the  usual  rate  is  thatof  50r//o,  iu  security- money 
for  a  yearly  rental  of  80  i^yo,  and  custom  requires  that 
the  land-owner  shall  restore  the  security-money  to  the 
tenant  when  he  removes).  Should  claims  for  loans  on 
house-pledge,  loans  on  land-pledge,  and  rice-deposits  be 
treated  in  the  saime  way?  If  so,  should,  nevertheless, 
claims  purporting  to  be  of  one  of  these  three  classes,  but 
not  iu  reality  so,  be  treated  like  the  ordinary  money  loans 
of  the  Proclamation  ? 

I  make  the  above  inquiries,  as  I  wish  to  understand 
the  whole  subject. 

Gth  month,  14th  day. 

Tsutsumi  Yayemon,  retainer  of  Matsudaira, 
Governor  of  Kyoto.  "3 

2.     Appended   Be  ply, 

''  Money  actions  in  general,  when  founded  on  claims 
dating  before  the  Proclamation,  are   not   to   be    taken  up. 


1.  Kabii,    2.  Shiki-kin,     3.  Of  course  an  honorary  title. 
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No.  121J  But  claims  od  Iohiis  made  upon  the  security  i  of  rice-field 
upland,  residence-land,  should  be  taken  up  and  tried,  if  the 
contents  of  the  instrumeut  and  the  seals  affixed  are  such 
as  to  make  it  proper.  Claims  for  ground-rent,  shop-rent^ 
domestic  servants'  wages,  bills  of  exchange,  and  loans 
on  pledges  of  reliable  property,  are  to  be  taken  up  and 
judged.  Since  the  customs  in  regard  to  shares  were 
abolibhed,^  no  loans  secured  by  hypothec  of  shares  in  the 
hairdressers*  guild  have  been  taken  up. 

It  is  not  likely  that  a  security-money  greater  that  the 
rent  would  be  deposited  with  the  laud-owner  ;  but  if  a 
claim  of  that  sort  appears  on  examination  to  be  well- 
founded,  it  should  be  taken  up  and  adjudged,  whether 
arising  before  the  Proclamation  or  not. 

Claims  for  loans  secured  by  house-pledge  and  land-pledge 
and  for  rice- deposits  should  also  be  taken  up  ;  unless  they 
are  not  really  of  the  above  classes,  when  they  should  be 
rejected  as  ordinary  money-loans. 

The  above  are  the  proceedings  employed  by  the 
Magistrates*  Courts.  In  the  private  fiefs,  however,  all 
actions  may  be  disposed  of  according  to  the  ancient  usages 
of  the  ruling  family." 


[No.  122]  Proceedings  in  Actions  on  Monejf 
Claims  arising  before  the  Private- Settlement 
Order,  the  Parties  being  residents  of 
J  Provincial  Fiefs. 

An  Inquiry  by  a  Retainer. 

Dated  Kokwa,  II  I  Serpent),  2  (March,  1845). 


1.  Hiki-ate.    2., This  refers  to  the  abolition  of  guilds,  which 
had  occuned  a  year  or  two  before.    See  Part  I. 
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1.     CoHiultatioH.  [t 

"  In  the  12th  montli  of  the  Hare  yewr  a  Proclamation 
was  issued,  ordering  tlmt  clnims  on  money  lofuas  coalracted 
before  a  certain  day  should  not  be  adjudged,  bnunuse  such 
traoBactioiiB  originate  is  mutual  trust  tind  fidelity  and  shoald 
be  quietly  settled  by  the  putties  witliout  the  aid  of  the 
ConrtB ;  and  claimB  ariHing  on  and  itfter  the  same  day  were  to 
be  taken  np  and  judged.  Shall,  therefore,  the  officinls  of 
my  fief  in  the  cooutryi  follow  the  same  rule  and  disiiiiss 
actions  on  money  claims  arising  before  the  18tb  day^ 
of  the  12th  month  of  the  Hiire  yonr  ? 

In  accordance  ^itli  the  general  regulation  when  the 
farmers  and  townspeople  of  my  fief  borrow  money  of 
residents  of  another  fief  and  default  iu  payment,  and  the 
parties  are  at  odds  nnd  cannot  settle  the  case  privately, 
the  action  is  brought  after  getting  a  certificate  from 
myself  and  from  the  lord  of  the  creditor's  fief.  Dut, 
according  to  the  proolamntion  of  the  13th  dny  of  the 
12th  month,  all  loans  before  that  day  muttt  be  settled 
privately  between  tlie  parties,  and  no  iictiou  upon  them 
is  to  be  taken  up  in  a  Magistrate's  Court.  Hereafter, 
therefore,  where  the  loan  is  between  parties  of  two 
different  fiefs,  and  the  otHclals  of  the  other  fief  communicate 
with  those  of  mine  aboat  the  claim,  may  I  refuse  to  give 
the  certificate,  by  reELson  of  the  provisions  of  the  Frocla- 


the  two  following  lists  to  be  taken 
hether    arising   before   or   after  th6 


Are  the  claims 
up  and  adjudged, 
Preelaroation  ? 

(ii)   Money  loaned  on  security  of  land-pledge,  house- 
pledge,  and  pledge  of  rehabJe  property. 


njob'iii  (lit..  praviDciid  fiet).      2.  The  day  ol  th« 
M   iu   luclthc  Ulh.    See  No.  llij.  .r,-  .-r 
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No.  132]  (/>)  Groand-rent,  shop-rent,  domestic  servants*  wages,, 

price  of  rice  deposited,  ^  investment-advances    for    goods, 
etc. 

I    beg    to    make    the    above  inquiries,    beeaase    the 
officials  of  my  home  fief^  write  that  they  wish  to  know 
about  these  matters. 
2nd  month. 

Miya  Wasuke,  retainer  of 

OgHsawara,  Castle  Inspector. 

Postscript.  In  regard  to  a  claim  on  an  instrument 
asserted  by  the  creditor  to  be  an  instrument  of  pledge,  which 
is  really  not  so,  as  it  has  no  recital  of  the  area  of  the  laud 
or  of  the  amount  of  rice  ^  (see  the  copy  enclosed),  and  the 
land  has  not  been  delivered  [into  the  creditor's  possession] : 
should  such  (^  loan  be  treated  as  an  ordinary  loan  ? 

I  beg  to  make  this  inquiry,  because  the  officials  of 
the  home-fief  have  written  that  they  wish  to  be  informed 
on  this  point. 

Miya  Wasuke,  retainer  of 

OgRsawara,  Castle  Inspector/* 

2.     Enclosed  Instrument. 

"  Government   assessment,    4    kokiij    1    to,  4  sho^ 

5    ffo.     In    the    Government    territory,*     the 

plots  ^  of  Yayemon  and  Shichiyemon. 

Being  unable    to    pay  seven-tenths  of  my    laud-tax, 

I  have  delivered  over  the  above  amount  *  of  land  and  have 

at  the  same  time  received  the  price  and  have  paid  off  the 

1.  Azukiiri-mai  daikin.  See  the  later  Chapter  in  this  Part  on 
*'  Deposit."  2.  Jlon-ryo  (lit.,  principal  fief),  referring  to  his  provinoial 
estates  ;  his  letter  probably  was  written  during  his  periodical  stay  in 
Yedo.  3.  Kome  no  tori-cUika.  This  means  either  the  amount  to  be 
taken  {tori)  by  the  pledgee  as  rent  from  the  pledgor  as  tenant 
or,  more  probably,  the  amount,  of  the  tax-rice  in  default  (ton'-nai 
being  a  popular  name  for  tax-rice).  4.  Go-ryobun,  the  domain  o(  the 
Shogunate  family.    5.  0-taka. 
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taxes  therewith.  The  foregoing  stHteuients  are  true ;  nnd  [Sec.  VII. 
therefore  from  the  ensuing  Ape  year  (188(5)  j'ou  may  uae 
the  laud  ab  you  please  ;  hut  whenever  the  price  shall  be 
repaid,  yon  are  to  return  the  nbove  amount  of  land  and  the 
instrumeut.  For  future  tcBtimoiij'  I  give  this  instrument, 
countersealed  liy  tLo  surety  and  by  all  the  rillagerB. 

Temiio,  M  (Goat),  12  (February,  1886). 
JiyemcQ,  chief  headman, 
Soyemon,  surety, 
Chuyemou,  head -farmer,' 
Niyemoa,  general  representative.B 
of  Bantojima  village. 
To  Zenyemou,  Es<j., 

of  the  same  viLage,"  ^^%. 

3.     Appended  lle/'ly.  i_ 

"  (1).  Ab  regards  actions  between  residents  of  your  fief 
and  another  fiof,  nben  the  ofScials  of  the  other  fief  com- 
municate the  claim  to  you,  your  oflicials  may  refuse  your 
certificate,  according  to  the  provisions  of  the  proclamation, — 
if  it  is  in  realit}'  a  c'.aim  which  the  Proclamation  requires  to 
he  privately  settled. 

(2).  Claims  based  on  loans  secured  by  laud-pledge, 
house-pledge,  and  pledge  of  reliable  property,  as  well  aa  ou 
ground-rent,  shop-rent,  domestic  servants'  wages,  aud  bills 
of  exchange,  are  to  be  adjudged  end  payment  ordered, 
whether  or  cot  they  date  from  before  the  Proclamation, 
But  claims  alloged  to  he  of  the  above  sorts,  but  proving  on 
examination  nut  to  be  so,  are  to  be  treated  on  the  footing 
of  ordinary  money  loiins.  Claims  for  iuvestmeut- advances 
for  goods  are  not  to  bo  ta^en  up  and  adjudged  if  they  date 
from  before  the  Proclamatiou. 


1.  Cho-hijakiiiho.  For  some  notes  on  the  claBgea  of  people  in  a 
village,  Eee  Simmons,  Nolei,  etc.,  p.  113,  S.  BoSai ;  ol  all  the  [atmeis. 
Uis  dut;  here  is-  uot  cloar. 

V«l.  XX,  Sup.  Pi.  111.— 36. 
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No.  122]  (8).    On  examining  the  enclosed  copy  of  the  instra- 

ment,  it  is  clear  that  it  is  not  a  true  instrament  of  pledge, 
bnt  is  merely  an  instrnment  making  certain  coltivated 
land  the  security  for  a  debt ;  bat  on  this  matter  the  inquiry 
must  be  made  of  the  Finance  Magistrate,  as  the  contractors 
are  residents  of  a  village   [in  the  Government  domain]  •" 


[No,  123]  Disposition  of  an  Action  in  which 
the  Date  of  tlie  Loan  is  disptitedy  each  Party 
offering  several  Witnesses  in  Support. 

A  Decision^    of  the  Chamber  of  Decisions,   Full 
Session,     upon  a   Consultation   by    the  Town 
Magistrates. 
Dated  Eokwa,  II  (Serpent),  9  (October,  1846). 

1.  Consultation. 

<*From    Toyama,    Warden    of  the  Palace  Gates, 
Nabeshima,  Minister  of  Public  Works. 

Where,  in  actions  on  money-loans  brought  since  the 
Proclamation,  the  defendant  alleges  that  the  instrument  was 
originally  given  before  the  Proclamation  and  was  renewed 
after  the  Proclamation,^  and  the  plaintiff  alleges  that  the 
loan  was  originally  made  after  the  Proclamation,  and  neither 
offers  any  proofs,  the  dispute  should  be  determined  accord- 
ing to  the  tenor  of  the  instrument ;  and  this  has  been  the 
practice.  But  sometimes  a  particularly  difficult  case  ariseBi 
as  when  the  defendant  brings  forward  ^vritten  proofs  of 
an  indisputable  character ;  and  such  cases  have  been 
determined    according    to    the    opinions    reached  by  each 

1.  Sodan-sumi     (settlement   of     a    matter    consalted    about). 

2.  Because    such  a  claim  was    deemed    to   be    covered  by    the 

Proclamation. 
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Magistrate.    As  their  opinions  may  differ,  this  may  result  [See» 
in  different  decisions  for  similar  cases.    Is  it  not  hetter, 
therefore,    to  adopt  rules  such  as  the  following    for    the 
determination  of  these  cases  ? 

(1).  Ordinary  instruments  of  loan,  hearing  date  of  the 
12th  month,  14th  day,^  or  later : — When,  in  an  action  on 
such  an  instrument  brought  after  the  Proclamation,  the 
<;reditor  alleges  the  claim  to  be  a  new  one,  and  the  debtor 
alleges  it  to  be  an  old  one  [renewed] ,  and  offers  as  proof  a 
written  receipt  for  part-payment  ^  on  the  old  instrument,  and 
when  the  contents  and  seals  of  the  old  instrument  or  the  receipt 
thus  offered  are  trustworthy  and  corroborate  the  defendant's 
statements,  the  claim  shoald  be  treated  as  an  old  one  and  not 
taken  up.  According  to  the  decision  ^  of  the  Full  Chamber, 
in  Anyei,  IV  (Goat),  12  (January,  1776),  directing  that 
'  letters,  receipts,  pass-books,^  and  other  documents  offered 
by  the  defeudant  as  proofs  should  not  be  accepted  without 
careful  examination  as  to  genuineness ;  when  they  bear 
the  priucipal-seal^  [of  the  plaintiff] ,  they  mast  be  deemed 
authentic,  and  an  order  of  payment  in  yearly,  or  monthly 
instalments  should  accordingly  issue;  if  the  proper  seals  are 
not  affixed  or  the  amounts,  etc.,  do  not  agree  with  the 
facts  of  the  pending  claim,  the  documents  dating  before 
the  Proclamation  should  not  be  accepted  as  proof  [that 
the  claim  is  an  old  onel  and  the  claim  should  be  deemed 
a  new  one.  The  action  must  therefore  be  taken  up,  and 
the  debtor's  allegatious  rejected. 


1.  That  is,  of  Tempo,  XIV.  2.  Uchi-kin.  3.  Hyokettu. 
4.  Kiiyoi-cho.  The  customer  was  given  this  hy  (usually) 
the  retail  seller,  and  at  each  purchase  an  entry  was 
made  in  the  pass-bouk.  A  similar  entry  was  made  in  the 
customer's  ledger-account  as  kept  by  the  seller,  and  the  edge 
of  the  pass-book  being  placed  in  such  a  way  that  the  two  entries 
made  a  continuous  line  (which  the  perpendicular  lines  of  writing 
made  quite  easy),  the  seller's  clerk  impressed  his  seal  so  that  half 
appeared  in  each  book. 
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lYo.  128]  (2).     Claims  on  instruments  in  which  the  amount  is 

composed  of  an  old  and  a  new  loan,  the  former  made  before, 
the  latter,  since  the  Proclamation  : — 

In  Kwansei,  XH,  Ape  (1800),  while  Odagiri,  Lord  of 
Tosa,  was  in  office  [as  Town  Magistrate] ,  some  money- 
loan  actions  against  military  gentry  were  brought  by  Otaoi 
Shunto,  town  doctor,  ^  of  Block  No  2,  Sakamoto  ward, 
Shitaya  [district] ,  in  one  of  which  he  alleged  as  follows  : 
In  the  8th  month  of  tlie  Serpent  year  of  Kwansei  (1797)  he 
had  lent  8  ryo  to  the  defendant  on  his  request.  After 
the  Proclamation^  he  again  lent  him  10  ^^yo,  the  debtor  at 
the  same  time  paying  back  the  interest  and  principal  of  the 
Q-ryo  loan  of  the  8th  month,  and  the  creditor  returning  the 
old  instrument  and  getting  a  new  one.  Thus  the  loan 
was  really  a  new  one  dating  since  the  Proclamation. 
We  had  a  consultation  upon  the  case,  and  decided  as 
follows  :  '  The  instrument  was  to  be  regarded  as  a  renewed 
one,  and  the  loan  as  one  made  before  the  Proclamation; 
for  if  this  claim  were  taken  up  and  adjudged,  all  claims 
on  renewed  instruments  must  by  the  same  principle  be 
taken  up ;  hence  the  claim  should  be  rejected,  and  the 
parties  ordered  to  settle  privately.*  The  rule  established  by 
this  decision  was  afterwards  applied  in  a  number  of  cases, 
and  it  seems,  at  the  first  glance,  to  be  a  proper  one.  Bui 
suppose  that  one  lent  200  /v/o,  for  example,  before  the 
Proclamation,  and  then  after  the  Proclamation  lent  100  fyo 
more  and  took  a  new  instrument  of  loan  for  800  ryor 
it  would  certainly  not  be  right  to  treat  this  entire  claim  as 
an  old  loan  re-written.  In  the  above  case  the  additional  2 
ryo  is  no  doubt  a  small  sum,  but  the  100  njo  in  the  example 
just  given  is  a  large  amount  [and  shows  that  the  question 
may  become  an  important  one]  •  Thoagh  it  may  have  been 
reasonable  [in  that  particular  case]  to  regard  the  instrument 


1.  This  case  is  No.   115,  ante,    2.  Which  appeared  in  the  9tk 
month. 
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«B  merely  a  renewed  cne,  it  would  be  iiujust  invdrinbly  to  [See.  VII. 
treat  all  Bticb  claimB^  na  old  onesUutiug  before  the  proclama- 
tion and  to  order  private  settlement.  It  seema  to  mo,  therefore, 
that  the  followiog  rale  would  be  better  :  Where  it  appears 
«learly  from  the  instrnment  of  loan  or  other  documents  that 
a  portion  of  the  amount  claimed  waa  lent  before  the 
Proclamation,  and  an  additional  earn  after  the  Proclamation, 
the  claim  should  be  rejected,  to  the  extent  of  the  former 
amount;  but  the  claim  fur  the  latter  amount  should  be 
taken  np  and  judged.  Where  the  defendant's  assertions 
[as  to  the  date  of  the  claim]  are  corroborated  by  no  written 
proofs,  the  clfum  should  of  cuuiso  bo  treated  as  a  new 
one. 

We  ask  yonr  opioion  on  the  above  subjects. 
Year  of  the  Seipeut, 
Oth  month." 


"The    rules   proposed  by   you  for  the  determination 
of  the  two  cases  stated  in  your  letter  seem  to  us  eminently 
proper,  aud  we  are  williug  to  adopt  tiiem.     Hereafter,  then, 
we  shall  all  observe  these  rules. 
Year  of  the  Serpeut, 
11th  month. 

The  Temple  Mngistrntes. 
The  Fmnnce  MHgistrates." 


1.  In  the  above  cane  the  alleged  new  loan  of  10  njo  may  really 
have  been  a  mete  te-wriliog  of  the  iuterest  and  the  6  ryopriucipsl, 
especially  as  the  alleged  payment  and  re-leadiag  occurred  at  the 
same  time  aud  could  have  been  uomiuat  only.  But  a  real 
instance  ot  a  new  loan,  as  in  the  supposed  cnso  above,  sboold 
be  treated  as  nev,  to  the  extent  ol  the  new  advance. 


406  PRIVATE   LAW   IN   OLD   JAPAN  I 

[No.  124]  Application  of  the  Private-Settlement 
Order  outside  Yedo  to  Actions  in  Towns 
and  Villages  of  private  Fiefs. 

A  Decision  of  tbe  Full  Chamber  upon  a  Consal- 

tation. 
Dated  Kokwa,  11  (Serpent),  12  (January,  1846). 

1.  Consultation, 

''In  tbe  12th  month  of  the  Hare  year  the  Procla« 
mation  was  issued  that  claims  on  money-loans  dating 
before  a  certain  day  need  not  be  taken  up  and  adjudged. 
May  the  provisions  of  the  Proclamation  be  adopted  in 
the  towns  and  villages  of  the  various  private  fiefs  of  the 
provinces  as  well  as  in  Yedo  ?  There  is  no  difficulty  in 
applying  them  where  the  parties  are  residents  of  the  same 
fief;  but  where  they  are  residents  of  different  fiefs,  what 
is  to  bo  done  ?  Are  we  to  understand  that  the  Govern* 
ment  Proclamation  applies  throughout  the  whole  country  ? 
The  officials  of  our  lord's  home-fief^  are  desirous  of  being 
informed  on  these  points ;  and  we  therefore  make  the 
above  inquiry. 

7th  month. 

Kamihara  Sakunojo,  retainer  of 
Mynra,  Lord  of  Bigo,  and 
Toyama,  Warden  of  the  Palace  Gates."  2 

2.  Eeport  to  the  Full  Chamber, 

•*  From  Nabeshima,  Minister  of  Public  Works. 

A  retainer  of  Myura,  Lord  of  Bigo,  has  inquired  as  to 
the  applicability  of  the  Proclamation's  provisions  [to  private 
fiefs].  Claims  by  residents  of  Yedo  against  residents  of 
the    provinces,  [if  they    date    before  the   Proclamation] » 

1.  See  p.  400,  note  2.     2.  Doubtless  he  indorsed  the  inqaby,. 
handing  it  on  just  as  it  was. 


•    III. CONTKACT  :    LEGAL    PRECEDENTS.  407 


shonld     of    coarse     not     he     taken     op.       But     Kyoto  [aso,  TH 
had     Osaka     are     known    to     have     thoir     own     special 
Qsngen,  ami  heiics  their  ofGciola  need  perhnps  not  follow  the 
t^e  of  the   Proclamtition.     All  other  towns   and  villages, 
whether  of  private  fiefs  or  of  the  Shognnate  domain,  shoald 
obey    tlio    Proclamation ;    so    that    deputies    and  oeqnirea 
should  Bot  take  up  claims    dating  before  the  Proclamation 
and    the    parties    ehould    be   ordered   to    settle  privately. 
Should    this    be    the  rule  ?     There   has    never   been  any 
provision  relating  to  the  fippltcability  of  the  Proclamation, 
not    even   at   the   time    of  the  Kwansei  Proclamation.  ^    I 
therefore  consult  you  npon  the  point. 
Year  of  the  Serpent, 
8th  month." 

8.     Communication  b</  one  Tutcn  Magutrate  to  the  othtr, 

"  To  the  Wnrden  of  the  Palace  Gates,  from 
Nabeshima,  Minister  of  Public  Works  : 
An  inquiry  haviug  been  made  bj*  a  retainer  of  Myura, 
Lord  of  Bigo,  as  to  the  applicability  of  the  proclamation 
respecting;  mouey  loans,  I  preaented  a  written  consultation 
to  the  Full  Chamber,  after  having  talked  it  over  with 
you ;  and  the  Full  Chamber  replied  as  in  the  enclosed 
document.  An  order  to  this  effect  ehonld  bo  given 
to  the  retainer  of  the  Lord  of  Bigo. 

I  hereby  cemmunicate  to  yon  the  decision,  enclosing 
the  document. 

Tear  of  the  Serpent, 
12th  month." 

4.     lii-pl;/  of  the  other  Magistrates. 

"  Actions  in  the  Four  Provinces,^  West  ProvinceB,^ 
and  the  Middle  Provinces*  under  the  jurisdiction  of  the 
Ifyoto    and    Osaka    Magistrates    should    bo    disposed     of 

1.  ThiB  seemn  to  lie  an  error.  See  No.  18,  Art.  3,  p.  3S,  anM. 
3.  Shikoku.     3.  Saikoka   (i.e.   Ejoshu).    i.  Chajoku.    The  Sanindo 


1 
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Ho.  124]  according  to  the  regulations  peculiar  to  those  districts ; 
and  the  same  is  true  for  other  fiefs  whicii  have  ancient 
usages  of  their  own.  All  others  mast  follow  the  provisions 
of  the  proclamation.  Hence,  as  to  the  inquiry  of  the 
retainer  of  Myura,  Lord  of  Bigo,  actions  hetween  residents 
of  his  fief  in  Sakushu  ^  and  residents  of  Osaka  most  be 
regulated  hy  the  rules  of  the  Osaka  Magistrate's  Court ;  bat 
when  actions  hetween  residents  of  his  fief  and 
residents  of  other  private  fiefs  or  parts  of  the 
Shogunate  domain  are  brought  in  Yedo  [before  the 
Temple  or  Finance  Magistrate],  the  Magistrates  should 
order  private  settlement  and  not  take  them  up,  following 
the  Proclamation.  Thus,  though  the  provisions  ought 
rightly  to  be  applied  throughout  the  country,  the  districts 
which  have  ancient  usages  of  their  own,  such  as  Kyoto 
and  Osaka,  must  be  regarded  as  exceptions ;  in  all  other 
parts  the  proclamation  must  be  observed. 

This  is  our  opinion.     Should  not  an  answer  to  this 
effect  be  returned  ? 
Year  of  the  Serpent, 

12th  mouth, 

The  Temple  Magistrates, 

The  Finance  Magistrates.' 


ft 


[No.  125]  Arrears  of  a  Loan  made  by  the 
Famihj'TempIe  of  tlu  Lord  of  Owari 
previous  to  the  Private' Settlement  Order. 

A  Reply  by  the  Temple  Magistrate  to  a  Consolt- 
ation  by  the  Town  Magistrate. 
Dated  Kayei,  II  (Cock),  10  (November,  1849). 


» 


and  Sanyodo  provinces  are  sometimes  designated  as  *'  Gbagoku. 
Bnt  not  all  actions  there  arising  were  under  the  Osaka  and  other 
Magistrates  (see  No.  48,  ante).  Only  actions  by  plaintiffs  in  thoes 
provinces  againt  residents  of  the  Kyoto  and  Osaka  diatricts 
under  the  jurisdiction  of  these  Magistrates. 
1.  Mimasaka  kuni. 
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1.  ComuUation, 

"To  the  Temple  Uagistrate, 

from  Toyaros,  Warden  of  the 

Palnce  Gates : 
The  temple-fnnd  [of  the  family- temple]  of  the  Lord 
of  Owari  consiats  of  money  given  by  the  fnvor  of  the  Lord 
BeiBea-in,i  from  bis  money  romnining  after  his  death,  to 
the  Jisho  Temple,  of  tlie  Teudai  sect,  nt  Ichigaya  [district, 
Yedo] ,  for  memorial  services.  So  wlicncver  a  [>nymcnt  htks 
been  made  of  a  loan  from  this  fund,  notice  has  been  given  at 
the  lord's  mnnsion  in  Ichigayn,  aad  the  trans  notions 
[connected  with  these  loans]  have  been  accompli»ihed  in  the 
presence  of  the  proper  officers  [uf  the  Lord  uf  Owari]  ; 
moreover,  wherever  payment  is  iiotmiide,  na  ai'tion  has  been 
broQgbt  is  the  Magistrate's  Court,  ns  the  in£tL'umi.'Dt  of 
loan  provides.  Now,  in  spite  of  the  fact  that  the  iustrnment 
dates  before  the  Private -Settlement  Order  of  the  Hare 
year,  6^  years  ago  (16^^),  should  payment  be  ordered? 
Year  of  the  Coc'<, 
lOtli  mouth." 

2.  Fint  R^ply. 

"  The  Loans  by  the  Jisho  Temple  of  the  Teudai  sect, 
at  Ichigaya,  nere  made  before  tli«  Private -Settlement  Ordeti 
and  lieuce  I  agree  with  yon  that  it  is  difficult  to  order  their 
payment.  However,  until  I  know  the  nataie  ^  of  Ibe  claim 
and  the  terms  [of  the  contract]  and  see  the  instrument  o 
loan,  I  cannot  give  yon  a  final  answer. 
Year  of  the  Cock, 
lOtli  month. 

Hundn,  Minister  of  the  Imperial  Household."* 


1.  Beiien-ih  Satna ;  the  poithamoDinuiHof  the  donor.    S.I'lTe, 
by  our  reckoning.    8.  tlyomoku.     i.  Temple  MagiitraU* 
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Ho.  125]   8.     Letter  from  the  consulting  Magistrate. 

**  In  accordance  with  your  directions  I  send  the  insira* 
ments  for  your  examination. 

Toyama,  Warden  of  the  Palace  Gates.** 

4.  Second  Rephj, 

"  On  examining  the  copies  of  the  instruments  enclosed 
by  you  and  reflecting  ou  the  whole  subject,  my  opinion  is- 
that  although  the  loans  from  the  temple-fund  in  question, 
which  was  founded  many  years  ago  in  the  interest  of  the 
family  of  the  Lord  of  Owari,  are  not  by  any  means  to  be 
regarded  as  ordinary  loans,  yet  it  does  not  seem  proper  ta 
order  payment  of  them  for  this  temple,  in  spite  of  the 
fact  that  the  loans  were  always  made  uuder  sanction  [of  the 
Lord  of  Owari] .  I  think  that  an  order  of  payment  should 
not  be  made,  because  the  instrument  is  dated  before  the 
Private-Settlement  Order.  I  therefore  return  you  the 
documents  enclosed. 

Year  of  the  Cock. 
11th  month 

Honda,  Minister  of  the  Imperial  Household." 

5.  Documents  enclosed. 

a.     "  Money  Deposited.^ 

Gold, ryo : 

Interest   at  5   hu  silver   [per  month]  per  1  ryo 
gold.2 

As  our  lord  is  in  great  need  of  money  for  public 
purposes,  he  finds  himself  greatly  obliged   to   your   Temple 


l,Azukari;  this  term  was  a  less  meroeDary  one  than  the  teem 
**  loan,"  and  hence  was  preferred  as  one  giving  the  loan  the  conven* 
tional  appearance  of  a  friendly  transaction.  2.  A  hu  or  fun  was  one- 
tenth  of  a  momme,  and  60  momme  made  a  ryo ;  the  rate  was  fhos  10 
per  cent,  a  year. 
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for  the  asaistance  rendered,  after  lie  bad  long  songlii  frnit'  H 
lesaly  elsewhere.  Your  assiatanco  Lnvmg  boon  extended, 
he  engages  to  keep  the  money  in  charge  eafely.  Payment 
shall  be  made  witbont  fail,  both  principal  and  interest,  hy 
the  20th  of  the  nest  12th  month,  with  tlie  rice-hardest  l 
of  thia  income-fief  as  aecnrity.  If  the  amount  is  not  paid 
when  due,  the  rice -bar  vest  shnll  ba  delivered  by  the 
villages  at  the  market-price.  An  instrument  signed  hy 
the  villages  ia  hereby  given,  as  well  as  an  instrnraent  with 
the  signatures  of  our  lord  and  onrselves ;  these  to  be 
valid  notwithstanding  any  change  of  lord,  office'  or 
generation .3  Payment  shall  diligently  be  made.  For 
future  testimony  this  is  given. 

period, , 

day.  retainers  of 

Family. 

To  the  Officials  of  the  Jiaho  Temple." 
[Indorsed] 

"  The  contents  of  this  document  are  correct. 


"Our  lord- 


-,  being  now  in  urgent  need 


of  money  for  public  purposes,  after  spending  much  time  in 
making  fruitless  requests  elsewhere,^  hoard  that  n  loan 
could  be  bad  from  the  temple-fund  donated  by  the  family  of 
the  noble  lord"  at  Icbigaya,  nndhasbeenpannittedtorecdTe 


I.  ilononari-kome.      S.  I'ntri.      3.  Dai.    That  is,  the  obligation 

woold  bind  the  aucooaeor  in  office  »nd  tbo  auccesaor  in  (amily 
mastership.  4,  Appsretitly  intended  far  the  namea  of  the  retainers 
acting  for  the  borrower.  6.  Thia  phrase,  espicsaiog  a  aeDtiment 
which  we  should  try  to  conceal,  Beema  to  be  s  conventiunal  atlempt 
to  moke  it  appear  tbal  tlie  liorrowor  has  not  gone  to  the  lender  as 
to  a  profeasional  money-lender,  bat  after  iCQch  fmitleas  e3att  has 
turned  to  him  as  a  friend.  G.Oijakata,  a  term  often  applied  to 
person B  of  rank. 
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No«  124J  a  sum  on  deposit.  The  depositary  acknowledges  the  receipt 
of  the  amount  named  in  the  enclosed  document.  This 
money  is  from  the  fund  for  memorial  services  for  the  lady 
Jisho-in,^  the  mother  of  the  lord  Reisen-in,  donated  by  him 
out  of  profound  regard  for  his  mother,  from  money  left  by 
him.^  For  this  reason  the  proper  officials  are  to  come, 
on  the  occnsions  of  payment,  and  witness  the  transactioDi 
notice  being  given  to  the  noble  lord  beforehand. 
Failure  to  pay  would  necessarily  hinder  the  celebration  of 
the  memorial  services,  and  therefore  we  shall  never  ask  for 
delay.  The  notice  that  suit  will  be  brought  in  the 
Magistrate's  Court  on  the  day  when  the  money  is  due,  [if 
it  is  not  paid] ,  has  been  commanicated  to  our  lord,  and 
he  has  declared  himself  satisfied  and  has  signed  his  official 
seal  ou  the  enclosed  instrument.  As  a  further  security 
wo  give  this  instrument  also. 
month. 


representing  both  public  and  private 
interests  ^  of 

Family. 

To  the  officials  of  the  Jisho  Temple." 

c.  ''  Instrument  handed  up. 

kuni,  hoHf 

village. 


Total  assessed  production, koku. 

This  year's  tax-rice, koku. 

The  esquire ,  possessed  of  the  above  amount,  has 

boiTowed    ?-t/o,    from   your    Temple    for    household 


1.  The  temple  was  thus  named  after  this  person,  a  not 
uncommon  occurrence.  Ji»ho-in  is  the  term  here  rendered  Jisho 
Temple;  the  in  is  the  same  in  the  names  of  both  temple  and 
person.  2.  Lkin,  3.  These  two  retainers  represented  the  depart* 
ments  dealing  with  these  affairs. 
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purposes.  The  above  rice-harvest  is  to  stand  as  security  ^  [Sec*  YU. 
for  this  loan.  If  payment  is  not  made,  the  above  security- 
rice  shall  be  sold  off,  and  the  loan  paid  from  the  proceeds  as 
agreed.  In  case  the  proceeds  are  insufficient,  the  payment 
shall  be  completed  by  an  increased  taxation  assessed 
according  to  the  assessed  production  of  the  villagers.  For 
future  [testimony]   this  instrument  is  given,  sealed  by  the 

villagers. 

kuni,  — —  korif 


period,  representative  of  the  farmers, 

month, day.  , 

company-chief. 


headman. 


To  the  Officials 

of  the  Jisho  Temple. 
The  above  instrument  given  by  the  villagers  is  correct* 
They  are  awnre  that  arrears  of  the  loan  are  to  be  paid 
from  the  harvest-rice  as  we  have  already  directed.  If  any 
land  in  the  village  becomes  waste,  so  that  it  supplies  no  rice, 
other  villages  shall  supply  an  equivalent  amount,  and  no 
delay  will  occur  in  the  payment  of  the  rice  as  agreed. 


retainers  of 
Family.'' 


[No.  125]      Private  Settlement  of  a   Claim  for 
Money  imid  on  behalf  of  Another. 

A  Beply  by  the  Clerks  of  one  Town  Magistrate  to 
a  Consultation  by  those  of  another. 
Dated  Tempo,  XV  (Dragon),  8  (September,  1844). 


1.  Ilikiate. 
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Mo.  12S]  !•     Consultation. 

"  To  Uara  Tsaruyemon,  Esq., 

Nakata  Shiniaro,  Esq., 
from  Tojo  Hachidayn, 

Nakashima  Kayemon, 

Matsuura  Yeinosuke. 
We  desire  an  answer  to  an  inquiry.     We  congratnlate 
you  on  the  diligence  shown  m  the  discharge  of  your  daties, 
and  wish  you  every  prosperity.     We  are  at  present  engaged 
in  the  trial  of  a  suit  for  money  paid  on  hehalf  of  another  ^ 
previous    to    the  Private- Settlement  Order.    In  the  last 
Hare  year  your  chief,  on  heing  consulted  as  to  a  claim  for 
money  paid  on  hehalf  of  another,  replied  that  the  term  of 
payment  should  he  double  that  employed  for  [ordinary] 
mcney-loans,   prayer-fund  loans,   and  house-pledge  loans. 
Since,  therefore,  it  is  regarded  as  a  money  claim,  we  thizik 
it  would  be  proper  to  order  private  settlement,  whether  the 
agreement  was  for  interest  or  not.     This  is  oar  opinion ; 
but   in   order   to    make    sure   that   this  is  right,    we  are 
waitiug  until  we  hear  from  you. 
8th  month,  8th  day." 

2.     Bephj. 

**  To  Tojo  Hachidayu,  Esq., 

Nakashima  Kayemon,  Esq., 
Matsuura  Yeinosuke,  Esq., 
from  Hara  Tsuruyemon, 
Nakata  Shintaro. 
We  understand  clearly  the  purport  of  your  letter,  and 
on  the  point  about  which  you  consult  us  we  think  as  you  do* 
Such   claims   have    been  regarded   as   subject    to    private 
eettlement.     Such  is  our  reply. 
Year  of  the  Dragon, 
8th  mouth,  20th  day." 

1.  Tate  hay e-kin. 
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(No.  126]      Claim  based  on  Dishonest  Ecfusal  to  tSeo.  TIL 
pay  a  Loan  Contraclcd  before  the  Piiaate- 
Setflement  Order. 


A  Reply  by  the  Temple  and  Finnnce  Mftgistratea 
to  a  Cousoltation  by  the  Towu  Magistrate.^ 

I.     ConsuUatioH, 

"  Consultation, 

by  Sakakibiira,  Minister  ot 

Imperial  Kcvennes. 

Jirobei,  renter  of  the  shop  of  Yaaubei,  of  Block 

No.  C,  Miaarai-hatehobon  [ward]  ...Plaintiff; 

Tunalie    Yeisttlie,    and    2   others ,    retainer  a    of 

Hondo  Karanosuke,  Councillor  of  the  Firat 

Bank,^   and 

Siili'irai  Sodaijii,  and  otfaer,  retainers  of  Mizono 

Tojiro,    of    the    company    of  Mizuno,  Lord 

of    Hoki,     of    the    Palace    Library  "Watch 

D^fnulants. 

The  abovo  action  ivas  bronght  by  the  plaintiff  Jirobei ; 
snd  at  the  trial  it  appeared  that  during  the  hfetime  of  hia 
father  Jirobei,  to  wit,  in  the  6tb  year  (Tigerj  uf  Kwansei 
(1794),  that  his  father  had  advanced  ^  money,  amounting 
to  more  than  3,700  ryo  to  the  Lord  of  Yainato.  the  pre- 
dcccsBor  of  the  present  family-maater,  Honda  Kurauosuke, 
for  household  expenses.  The  said  Jirobei  brought  action, 
in  the  12th  mouth  of  the  8lb  year  (Dragon),  before  Odagiri, 
Lord  of  Tosa,  then  [Town]  Magistrate;  aud  while  the 
trial  waa  in  progress,  the  Private- Settlement  Order  appeared, 

1,  See  p.  170,  note  3-  2.  Cited  Jrom  "  Sboji-dome-iJio." 
^'d  date  appears.  Bat  we  may  oasuina  that  the  Serpeut  year  (the 
dale  ot  the  letter)  is  1821.  There  were  Two  Herjieut  jeara  iii  thia 
Magistrate's  tDcumbeno;,  1S21  Rnd  1633 ;  aud  the  cose  would  hardly 
-have  dragged  on  [rom  1797  to  1S8S.    3.  Shiekuri. 
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No.  126]  in  the  9tb  month  of  the  sncceediog  year  ^  and  the  plaintiff 
died ;  so  that  an  order  for  private  settlement  was  issued. 
The  amount  of  the  claim  was  so  large,  the  plaintiff  declared 
satisfuction  would  be  improbable,  even  tbough  all  the  de- 
fendant's property  were  sold ;  and  so  desiring  to  have  a  trial* 
on  the  ground  of  the  defendant's  dishonest  conduct,  in  the 
10th  month  of  tbe  above  year  the  present  plaintiff  renewed 
the  suit  before  the  Lord  of  Tosa,  but  pending  trial  it  was 
privately  settled  that  a  sum  of  50  n/o  should  be  paid  down, 
and  the  remainder  bo  paid  in  rice-proceeds'  at  certain 
periods  or  iu  yearly  instalments ;  and  so  leave  to  with- 
draw was  granted,  after  the  plaintiff  had  received 
an  instrument  bearing  the  iuformal  seal  of  the  Lord  of 
Yamnto  and  of  the  Under  Minister  of  the  Interior,  his  vassal 
and  relative  aud  the  predecessor  of  the  above  Mizano 
Tojiro,  and  counter  sealed  by  the  retainers  of  the 
Undcr-Minister.  Subsequently  some  payments  ^  of  rice- 
proceeds  were  made,  though  not  as  much  as  the 
contract  required.  But  since  the  last  Rat  year^  no 
payment  has  been  made,  and  all  requests  have  been 
fruitless.  The  detention  of  such  a  large  amount  is  said 
by  the  plaintiff  to  be  causing  him  great  embarrassment, 
and  the  delay  of  the  past  years  has  been  a  source  of  much 
loss ;  for  the  second  time  therefore  he  brings  this  action 
founded  on  the  dishonest  conduct  of  the  defendant.  It 
was  found  impossible  to  consult  the  record  of  the  trial 
before  Odagiri,  Lord  of  Tosa,  because  all  the  official  records 
had  been  destroyed  by  fire.  Now  the  Private- Settlement 
Order  of  Kwausei,  IX  (Serpent),^  declares  that  any  attempt 
to  repudiate  a  loan  entirely,  because  of  the  Court's  not 
taking  up  the  claim,  is  entirely  unlawful,  and  that  where 
complaint   is   make   of  a    dishonest  refusal   to    pay,    the 


1. 1797 ;  see  No.  13,  ante.  2.  Kome-kin ;  proceeds  of  the  sale  of 
rice.  3.  Teate  (lit.,  assistance).  4.  1816,  probably.  5.  No.  Ill, 
ante. 
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defendant  should  be  sevevely  ceoeaied.  Moreover,  tho  [S«a,  Vn. 
InstnictioDB  to  the  Full  Chumber  ^  provide  that  punishment 
Blirtll  ho  inflicted,  on  conviction,  wherever  the  terms  of 
the  Pi'oulamatioQ  aro  disobeyed.  Although,  then,  some 
pnymeat  has  boon  made  oa  account,  shall  wo  oevorthelesa 
have  n  trial  on  the  ground  of  disliooest  refasal,  and 
gammon  the  defendant  again  for  tbis  purpose?  Or,  OQ 
Iho  contnvry,  iia  there  were  deliveries,  though  in  small 
amounts,  of  rice-proceeda  iip  to  the  last  Rut  year,  shall 
%ve  refuse  to  grant  a  trial,  because  of  the  largo  number  of 
actions,  even  for  very  old  claims,  which  would  be  brought 
OQ  similar  grounds  (for  the  present  claim  is  baaed  on 
n  mere  private  loan)  ? 

We  ask  your  opinion. 
Year  of  the  Serpent,* 

6th  mouth." 

"From 

The  Temple  Magistrates,  ' 

The  Fiuance  Magistrates. 
The  action  in  question  was  brought  by  Jirobei,  renter 
of  the  shop  of  Yasubei,  of  Minami-hatchobori  [ward], 
Block  No.  5.  On  the  trial  it  appeared  thiit  during  the 
lifetime  of  his  father  Jirobei,  to  wit,  in  Kwausei,  VI  (Tiger), 
the  latter  advanced  a  sum  of  money,  amounting  to  over 
3,700  nji),  to  the  lord  of  Yamato,  the  predecessor  of  tho 
present  lord  Honda  Knranosuke,  for  household  expenses. 
Tho  said  Jirobei  brought  suit  before  Odagiri,  Lord  of  Tosn, 
■vvhilo  the  latter  was  [Town]  Magistrate,  in  the  12th  month 
of  tho  8tb  year  (Dragon)  of  tho  same  period.  While  the 
trial  was  in  progress,  the  Pi  iv  ate -Settle  men  I  Order  appeared 
in  the  9tb  month  of  the  succeeding  year,  and  the  plaintiff 
died ;  so  that  an  order  for  private  settlement  was  issued. 

I.  No.  Ill,  ante,  the  additional  paragraph.     2.  1831,  probably. 
Vor,  II,  fiDp.  Pi,  111,-37. 
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KOt  126]  The  amount  of  the  claim  was  so  large,  the  pluiutiiF 
declares,  that  full  satisfaction  would  he  improhahle,  even 
though  all  the  defendant's  property  were  sold ;  and  80, 
desiring  to  have  a  trial  on  the  ground  of  the  defendant's 
dishonest  conduct,  in  the  10th  mouth  of  the  ahove  year  the 
present  plaintiff  renewed  tbe  suit  before  the  lord  of  Tosa.  Bat 
peuding  the  trial  it  was  privately  settled  that  a  sum  of 
60  ryo  should  be  paid  down,  and  the  remainder  be  paid 
in  rice-proceeds  at  certain  periods  or  in  yearly  instalments ; 
and  so  leave  to  withdraw  was  granted,  after  the  plaintiff 
had  received  an  instrumeut  bearing  the  informal  seal  of 
the  Lord  of  Yamato  and  of  the  Under  Minister  ot  the 
Interior,  his  vassal  and  relative  and  the  predecessor  of  the 
above  Mizuno  Tojiro,  and  couiitersealed  by  the  retainers 
of  the  Under  Minister.  Subsequently  some  payments  of 
rice-proceeds  were  made,  though  not  as  much  as  the 
contract  required.  But  since  the  last  Rat  year  no  pay- 
ment has  been  made,  and  all  requests  have  been  fruitless. 
The  detention  of  such  a  large  amount  is  said  by  the 
plaintiff  to  be  causing  him  great  embarrassment,  and  the 
delay  of  the  past  years  has  been  a  source  of  much  loss ; 
for  the  second  time  therefore  he  brings  this  action  founded 
on  the  dishonest  conduct  of  the  defendant,  and  asks  for 
the  summoning  of  the  retainers  of  both  Kuranosuke  and 
Tojiro.  It  was  found  impossible  to  consult  the  record 
of  tbe  trial  before  Odagiri,  Lord  of  Tosa,  because  all  the 
official  records  had  been  destroyed  by  fire.  Now  the 
Private-Settlement  Order  of  Kwansei,  IX  (Serpent), 
declares  that  any  attempt  to  repudiate  a  loan  entirdyi 
because  of  tbe  Court's  not  taking  up  the  claim,  is  entirely 
unlawful,  aud  that  where  complaiut  is  made  of  a  dishonest 
refusal  to  pay,  the  defendant  should  be  severely  censnred. 
Moreover  tbe  Ins  true  tious  to  tbe  Full  Chamber  provide 
that  punisbmcut  shall  be  inflicted,  on  conviction,  wherever 
the  terms  of  the  Proclamation  are  disobeyed.  Althoagb, 
then,    some   payment   has   been   made  on    account,    shall 
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lire  nevertheless  have  a  trial  on  the  charge  of  dishonest  [Sao.  IIL 
refusal,  and  summon  the  defendant  for  this  purpose? 
Or,  on  the  contrary,  as  there  were  deliveries,  though 
in  small  amounts,  of  rice-proceeds  up  to  the  last  Bat 
year,  shall  we  refuse  to  grant  a  trial,  because  of  the 
large  number  of  actions,  even  on  very  old  claims,  which 
would  be  brought  on  similar  grounds  (for  the  present 
^laim  is  based  on  a  mere  private  loan)? 

Such  is  the  case  on  which  you  have  consulted  us,  and 
^e  understand  it  clearly.  i 

Now  it  was  provided  iu  the  Instructions  of  Ewansei, 
XI  (Serpent),^  that  henceforth  there  was  to  be  in  the 
Magistrates'  Courts  no  taking  up,  acyudging,  or  fixing  of 
payment- terms  [iu  certain  classes  of  claims] .  It  is 
therefore  improper  to  take  up  this  action  alleging  dishonest 
conduct  in  regard  to  a  claim  arising  before  the  Proclamation 
of  the  Serpent  year.  In  the  6lh  Article  of  the  Proposal 
made  in  Buukwa,  III,  Tiger  (1806),^  relating  to  the 
revision  of  the  procedure  in  money  actious  and  sanctioned 
[by  the  Council] ,  it  was  provided  that  (as  the  defendant 
claims  iu  this  case)  although  the  instrument  put 
forward  in  proof  by  the  plaintiff  is  of  a  date  subsequent  to 
the  Serpent  year,  yet  if  the  claim  is  really  of  a  date  prior 
to  that  year  and  the  plaintiff's  assertion  is  only  an  unlawful 
pretence,  the  claim  shall  not  be  taken  up ;  and  that  where 
the  question  is  specially  difficult  to  decide,  it  should  be 
referred  to  a  session  [of  the  Full  Chamber],  with  the 
allegations  of  both  parties.  According  to  the  allegations 
of  Jirobei,  a  payment  has  already  been  made  privately, 
while  the  trial  was  pending,  in  the  12tL  month  of  the  last 
Serpent  year.  Since  then,  the  loan  was  made  before  the 
the  Procliimation,  if  this  claim  is  taken  up  on  the  ground  of 
u  dishonest  refusal  to  pay,  according  to  the  contract,  there 
will  come  up  numbers  of  old  claims  of  all  sorts,  as  you 
have  stated. 


1.  No.  Ill,  ante,     2.  No.  102,  4,  ante. 
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'-  Vo,  126]  If  we  look  at  the  action,  oq  the  other  hand,  as  for 

arrears  of  rice-proceeds  which  the  retainers  of  the  Lord  of 
Yamato  unlawfully  refuse  to  pay  (the  deliveries  having  been 
made  up  to  the  Rat  year,  according  to  the  instaknent 
contract  hut  none  having  occurred  since  then),  [we  reach 
the  same  couclusiou.]  There  wiis  a  certain  arrearage  at 
the  time  of  the  Proclamation ;  subsequently  50  ryo  were 
paid  down,  and  the  remainder  was  agreed  to  be  repaid  by 
yearly  instalments.  This  is  not  one  of  the  cases  in  which 
it  is  difficult  to  decide  [whether  the  claim  dates  before  or 
after  the  Proclamation] ,  and  no  trial  should  be  permitted. 
Year  of  the  Serpent, 
6th  month." 


[No.  127]      Proceedings  in  Actions  brought  since 
the  Private  Settlement  Order. 

An    Itemized    Inquiry   by  Clerks   of  the  Town 
Magistrate,  with  appended  Replies.^ 

Letter, 

**  To  Hiira  Tsuruyemon,  Esq. 
Nakata  Shintaro,  Esq. 

from  Tojo  Hacliidayu, 

Nakashima  Kayemon. 
We  learn  with  pleasure  from  your  letter  that  you  are 
iu  good  health  and  diligent  in  the  performance  of  your 
duties.  There  were,  it  seems,  a  not  inconsiderable  number 
of  cases  undecided  and  still  pending  trial  in  yonr  Court  at 
the  time  of  the  Private- Settlement  Order,  and,  as  many  of 
them  were  in  your  opinion  not  affected  by  that  law,  you 
have  enclosed  mcmorauda  of  these  cases,  to  learn  onr 
practice   in  those   cases   and   our   opinion  thereon.      This 

1.  This  document  seems  to  belong  shortly  after  the   Private- 
Settlemcut  Order  of  1844. 
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we  clearly  auderatand  and  we  shall  try  to  reply.    But  as  [Sm.  VH. ' 
our  opinions  are  subBtantiatly  the  same  aB  your  uwn,  n'e 
append  our  replies  to  your  memoranda. 
1st  month,  18th  day." 

2.     Items  of  Inquiry. 

"  (1.)     The  dowry-money  hrought  by  an  adopted  son      ; 
VfHB  by  agreement  changed  into  a  deposit. ^     On  an  action       ■ 
for   repayment,    a  private  settlement  was  conchided,   part 
payment  being  made,  and  the  reninicider  being  rewritten 
aa  a  deposit.     Should  not  this  claim   be  ordered  for  private 
settlement  1 

'  As  you  suggest,  a  sum  of  this  sort,  an  adopted  son's 
dowry -money  or  deposit,  though  it  baa  bein 
rewritten  in  a  new  instrnmeut  after  action  brought, 
ehonld  be  ordered  for  private  settlomeut.' 

(2).  Buildings  aud  chattels  were  put  into  hypothec 
and  an  instrument  given  bearing  the  seals  of  the  owner 
and  his  relations ;  is  not  this  claim  to  be  treated  as  an 
ordinary  loan,  according  to  the  Town  Proclamation  of 
Yeukyo,^    and  therefore  ordered  for  private- settlement  ? 

'  As  you  suggest,  private  settlement  should  he  ordered, 
agreeably  to  the  Town  Proclamation  of  Yenkyo ; 
this  is  our  opinion.* 

(3.)  Where  one  who  owned  a  share  in  the  rica-millers' 
guild  and  had  made  the  required  character -security  deposit  ^ 
brings  action  and  in  (be  same  complaint*  demands  restora- 
tion of  the  deposit  (on  account  of  the  Government's 
abolition  of  guilds)  <>  and  of  a  loan,  is  not  the  claim  for  the 
loan  to  bo  separated  from  the  claim  for  the  deposit,  and  the 
former  alone  to  he  ordered  for  private  settlemeut  ? 

1.  Cho-kin.  C'lo  means  literally  "collect,"  and  choJci'n  means 
Bometimes  "  saviiigB."  Bat  it  seems  here  to  be  aged  as  a  eeueial 
rwod  for  depoaita,  atukari-liin.  S.  No.  G,  ante.  8.  Skiki-kiit. 
4.  Iiihi  (one  aheet  of  paper).    B.  Bee  Pact  I. 
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Ho.  127]  '  As  you  snggest,  whore  tbe  claims  for  the  deposit  and 

for  the  loan  are  sued  for  in  the  same  complaint,  th» 
claim  on  the  loan  only  should,  in  our  opinion,  be 
ordered  for  private  settlement.' 

(4).^  Action    by    rice -dealers  ^    holding  memoranda' 
promising  delivery  of  the  ticket-rice  ^   at  the  storehouse  of 
Matsudaira,    Lord    of    Mutsn,    against    the     storehouse- 
merchants  ^  whose  names  the  tickets  ^  bear. 

Note,  that  there  is  no  other  instrument  than  the  ticket* 
As  to  this  ticket-rice,  the  proceedings  approved  some  time 
ago  were  as  follows.  First,  ngainst  the  tax-rice  coming  to 
the  storehouse  are  drawn  tickets,  each  representing  20  bales. 
This  rice  is  then  bought  by  the  brokers  7  by  secret-bid 
auction,^  [tickets  being  given  to  the  buyers,  and]  the 
agreement  being  that  rice  shall  be  delivered  to  them  at  any 
time  in  exchange  for  the  tickets.  The  successful  bidder^ 
pays  the  price  to  the  storehouse-officials  within  a 
certain  number  of  days.  He  then  resells  the  tickets  to 
the  denlers  at  the  current  prices,^^  withholding  a  discount ^ 
of  one  or  two  sho  for  every  ryn  [of  the  purchase-mouey] « 
The  dealers  then  in  the  same  way  sell  these  tickets  among 
themselves,  and  sales  are  made  even  in  the  country 
villages. 


1.  Theso  next  inquiries  Are  somewhat  difficult  to  interpret.  The 
reader  should  first  refer  to  what  is  said  in  Part  I  on  the  Rice-Tnde. 
The  transaction  appears  to  be  this.  The  rice-dealers  buy  the  taz>iioe 
through  merchants  entrusted  with  the  matter  by  the  lord's  Btorehoofle 
officials  and  possessing  a  semi-official  character.  Tickets  good  for  a 
certain  amount  of  rice  are  received  by  tbe  dealers,  and  bear  the 
indorsement  of  the  storehouse-merchants.  The  latter  are  now  sued 
for  non-delivery.  2.  Komeya-domo.  8.  Kakitsuhe,  4.  Kitte-maim 
6,  Kimi-moto  chonin.  G.  Kittf ;  apparently  the  same  as  Jkuilrittii&e, 
tupra,  1.  Nakagai;  who  stand  between  the  store  hoase-merchanta 
and  the  dealers.  8.  Nyu-tatm.  9.  RakutaUu  no  mono,  10.  Tokl 
(time)-«o&a  (market  price).  11.  Waki  (side)-maj;  i.e.,  a  small 
portion  as  a  commission. 
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(5).  Tho  case  being  the  same  as  above, — when  the  [See.  VIL 
purchase-money  has  been  paid  and  the  proper  unmber  of 
tickets  given,  an  instrument^  is  handed  over  which  bears 
the  counterseHl  of  the  lord's  retainers  and  engages  to  deh'ver 
the  rice  itself^  at  any  time  in  exchange  for  the  tickets. 
There  is  also  a  subsidiary  instrument  s  given  in  which  it 
is  stipulated  that  if  .the  purchase-money  is  paid  back  [by  the 
officials  to  the  rice-dealers]  within  a  term  of  months,  the 
rice  will  be  sold  back^  by  the  dealers  [to  the  officials]  ;  that 
in  the  case  of  such  re-payment  interest  shall  be  added  at  the 
rate  of  60  momine^  for  every  100  i^o  of  the  principal; 
and  that  if  there  should  be  delay  [in  this  re-payment] , 
the  rice  should  be  sold  to  the  brokers  who  had  negotiated  the 
tickets,  and  the  return  of  the  purchase-money  be  exacted 
[from  them  by  the  rice- dealers]  fi  An  instrument  [to  the 
same  effect]  is  also  given  by  the  brokers  [to  the  rice-dealers]  • 
Now  [payment  of  the  above  purchase-money]  being  delayed* 
the  dealers  have  brought  actions  against  the  above  officials* 

(6.)  The  case  being  the  same  as  above,-~certain  rice- 
dealers  have  bought  the  nn-huUed  rice  to  be  produced  in  the 
same  fief  by  a  transaction  made  at  the  storehouse,  and  have 
paid  the  purchase-money  in  advance,  stipulating  that  the 
rice  shall  be  delivered  between  the  dd  and  8th  months  of  the 
following  year,  and  receiving  an  instrument  countersealed 
by  the  ofHcials  of  the  storehouse.  But  the  rice  not  having 
been  delivered,  they  have  brought  suit  for  it. 

Note,  that  the  instrument  does  not  provide  for 

interest. 


1.  Shomon.  2.  Sho  (actual) -mat  (rice).  3.  Soye-$homon,  4.  Uri' 
modogu.  The  transaction  wns  apparently  an  advance  of  money  by 
the  dealers,  and  the  rice  served  as  an  hypothecary  security.  This 
seenifl  to  be  the  significance  of  these  provisions.  5.  60mo»imtfBl 
7*7/0.  (').  The  brokers  had  indorsed  the  instruments  of  sale  or  the 
tickets,  and  thus  the  officials  turned  over  the  rice  to  them  and  left 
them  to  settle  with  the  dealers. 


4M  PRIVATE   LAW    IN    OLD   JAPAN  : 

Ho^  1^  Now  in  the  cnses  described  in  the  foregoing  three  items, 

diali  we  order  private  settlement  of  those  claims  which  bear 
iliUrest  (for  they  are  only  ordinary  loaus)  and  treiit  those 
Wttring  DO  interest  in  analogy  to  claims  for  rice  bonght  and 
fell  on  deposit  ?  ^ 

'  As  to  these  three  items  relating  to  the  ticket-rice 
of  Matsudaira,  Lord  of  Mutsu,  we  think  that  the 
claims  bearing  interest  should  be  treated  like 
[ordinary]  money  loans  and  private  settlement 
ordered,   and   that   those    bearing   no   interest 
should  be  treated  like  claims  for  rice  bought  and 
left  on  deposit.' 
(7.)     In  cases  of  money-deposits,   is  private -settlement 
to  be  ordered   where   the   money   was   originally    a   loan 
by    one    person    or  by   several  jointly,   which  has   been 
renewed    in    the    shape  of  a   deposit,^  the  old  document 
being  shown  in  proof  ? 

'  As  you  suggest,  a  loan  made  solely  or  jointly 
and  then  changed  into   a  deposit   should,  we 
think,  be  ordered  for  private  settlement/ 
(8.)     Are   claims   for  advances  for  wages  of  labor,  3 
as  analogous  to  earnest  money   and   investment-money,^ 
to  be  ordered  for  private  settlement? 

*  As  you  suggest,  claims  for  advances  for  wages 
of  labor,  as  analogous  to  earnest-money  and 
investment-money,  should  be  ordered,  we 
think,  for  private  settlement.'  " 


1.  Kai-Qzuke-mai,  This  trausaction  is  dealt  with  in  Section 
in  of  this  Part.  See  also  Part  II,  p.  88,  Echigo  hum.  The 
Priyate-Settlement  Order  did  not  extend  to  deposits.  2.  Azukari- 
kin,    8.  Yatoi'Chin.    4.  Shit  re-kin. 
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[No.   128]      Payment  of  a  Loan  refused  because 
of  Loss  of  the  histrumcnt  hy  Fire. 

A  Decision  by  the  Chamber  ou  a  Consultation  by 
a  Magistrate. 
Dated  Bunsei,  XIII  (Tiger),  9,^2;  (October  18,  1880). 

*'An  action  whs  brought  for  arrears  dae  ou  an 
advance  of  money,i  and  after  the  receipt  of  a  part- 
payment^  a  private  settlement  was  reached,  and  an 
instrument  given  engiiging  to  pay  the  remainder  in  a 
certain  mode.  This  instrument,  however,  was  destroyed 
by  fire.  Tho  debt  bad  been  entered  in  the  [plaintiff's] 
books,  with  a  note  of  the  fire ;  subsequently  payment  was 
refused.  Ou  comparing  the  claim  with  the  settlement- 
document  made  out  at  the  conclusion  of  the  former  action, 
the  amounts,  etc.,  are  found  to  tally,  and  the  statemeuts  of 
both  parties  agree  on  these  points.  Is  judgmeut  to  be 
given  in  such  a  case,  notwithstanding  the  destruction  of 
the  instrument? 

Appended  Reply,  There  is  no  precedent  like  the  case 
you  state.  But  as  the  transaction  was  entered  in  the 
miscellaneous-entries  book^    (for  the   claim   is  for    a 


1,  Shiokuri-kin.    2,  Ate ;  the  same  as  teate  (lit.,  asBistanoe). 
8.  TMuke-komi-cho, 
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No.  1281  money-loan  in  the  natare  of  unpaid  purchase-money),^ 

even  though  the  entry  is  not  signed  by  the  debtor,  judg- 
ment should  be  given  [for  the  claim] ,  for  both  parties* 
statements  agree  as  to  the  amount.     Since,  then,  there 
was  a  previous   action  on    the    claim,    and  in  this 
action  both  parties'  statements  as  to  the  amount  are 
agreed,    judgment    should  rightly   be  rendered,    not- 
withstanding the  destruction  of  the  instrument  by  fire. 
lluhric.     This  was   an  action  before  the  Chamber^ 
for    the    remaiuder    due    on    a    money-advance, 
against    Gombei,    headman    of  Yoyama    village, 
Adachi   Aon',    Bushu,  ^  in    the  income-fief  of  the 
Chamberlain^    Shimada       Hachirozayemon,      by 
Yashiro,   renter   of   the    shop    of    Heihachi,    in 
Okugawa  ward,  Fukagawa  [district] .    At  the  trial, 
Tanaka  Toyemon,  a  retainer  of  Hachirozayemon, 
appeared,  and  declared,  on  being  asked  his  reason, 
that     payment     would    be    in    vain,    since    the 
instrument  was  destroyed.^     The  case  was  there- 
fore reported  to  the  Chamber  of  Decisions,  and 
payment  was  ordered." 


1.  Urikake-kanhi'kin.  This  phrase  goes  to  indicate  that  the  term 
"  money-loan  "  may  have  been  used  conscionsly  in  a  large  sense  as 
including  all  the  classes  of  claims  usnally  treated  in  analogy  to  or- 
dinary  money-loans.  2.  Musashi  kuni,  3.  O-ko-nando ;  this  tiilft 
comes  from  nnndo,  a  room  for  storage,  with  the  diminntive  ko  and 
the  honoriiic  o,  denoting  the  Palace.  Shimada  was  the  name  of  a 
merchant  prince,  almost  as  famous  as  the  Mitsui  family ;  he  became 
bankrupt,  however,  early  in  Meiji.  This  office  was  doubtless  bestow- 
ed  on  him  by  the  Shogunatc  for  services  rendered  in  lending  money. 
4.  That  is,  apparently,  the  debtor  would  not  be  able  to  have  the 
instrument  restored  to  him  as  evidence  of  payment. 


In  the  editing  of  the  Lognl  Preoedenta  it  was  foanct 
impossible,  for  severnl  reawns,  to  uudertake  auy  general 
re-nrrangement  of  the  order  of  tlie  piecodents,  and  in 
only  one  or  two  iastaucea  was  tho  original  order  of  the 
compilation  disturbed.  In  a  fti*  topics,  however,  there  is 
a  special  need  for  a  ehronological  arrnugeiaent  of  the  wbole 
material  of  the  volume.  Witbin  each  Section  of  the  volume, 
as  has  been  explained  in  the  Nutes,  the  precedents  are 
grouped  in  three  cksees, — 1st,  enactments,  resolutions,  etc., 
in  order  of  time ;  2iid,  actions  at  Ibw,  in  order  of  time  ;  3rd, 
all  precedente  (chiefly  momoranda)  bearing  no  date;  and  if 
the  classifioatiou  of  the  Sections  had  been  unimpeachnble, 
there  would  be  no  need  fur  a  chrouologicnl  re- arrangement, 
except  for  the  precedents  of  the  Srd  class  to  whioh 
probable  dates  could  be  assigned.  But  the  Sections,  as  will 
be  seen,  are  classified  nuder  heads  not  completely  satisfactory, 
and  within  the  Sectiuue  (especially  the  long  Section  IJ  the 
precedents  arc  uot  always  properly  entered.  The  topic 
that  suffers  most  by  these  errors  is  that  of  Prescription 
as  dealt  with  in  tho  Private- Settlement  Orders.  The 
course  of  legislation  ou  this  sobject  cannot  he  uiideretood 
without  studying  chronologically  the  four  Orders  of  1716, 
174C,  1707,  aiid  1644.  Tbo  first  is  referred  to  in  No.  1  of 
the  Precedents  ;  the  second  is  found  in  No.  5 ;  the  third  in 
Nos.    Ill    and  13;   and  the  fourth  iu   Nos.  118  and  119. 

With  a  view  to  facilitating  the  study  of  this  topic  and  of 
any  others  for  which  numerous  precedents  exist,  the  prece- 
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dents  have  been  arranged  in  chronological  order,  so  far  as 
possible.  Where  no  date  can  be  inferred,  the  precedent 
IS  placed  in  a  supplementary  list.  Where  the  exact  year 
cannot  be  inferred,  the  precedent  is  placed  in  the  index 
at  the  earliest  of  the  possible  dates. 

A  complete  re-analyis  of  Ihe  precedents,  with  a  second 
index  by  hendnotes,  would  have  been  desirable, — for 
detailed  study,  indispensable.  But  as  the  remaining 
portions  of  Part  III  contain  matter  similar  to  that  of 
this  volume,  and  as  a  general  topical  index  must  be  made 
for  the  entire  work  (if  not  also  a  special  one  for  Part  III), 
an  index  to  this  volume  could  have  a  temporary  value  only, 
aud  none  has  been  made. 


CHRONOLOGICAL  UST  OF  PRECEDENTS. 


No.  3. — Resolution  of  Town  Magistratos. 

Disposition  of  au  Action  by  one  who  hits  suffered 
Local  Esile  and  seeks  to  enforce  a  Cliiioi  for 
Mouey  Lent  to  a  Resident  of  his  former  Domiellc, 

Kyolw,  11,  1717 7 

No.  75. — Action  at  Law, 

Lease  of  n  Trade-Mark  and  a  Livery, 

Kyoho,  V,1720 290 

No.  77. — Proclamation,  with  Inquiries. 
Interest  on  Money  Loans, 

Eyoho.XlV,  1729 296 

No.  1. — Resolatiou  of  Chamber,  etc. 
Judgments  in  Actions  cm  Money  Loans, 

Kyoho,  XIV,  1730 1 

No.  2.— 

Money  Loans  with  Blank  Deed  or  with  Doubled 
Principal, 

Kyoho,  XIV,  1730 6 

No.  78. — Resolution  of  the  Chamber. 
Interest  on  Money  Loans, 

Gemlnm,  I,  1736    298 

No.  79.— Resolotion  of  the  Chamber. 
Correction    of    the    Rate    of  Interest  in  Land-Pledge 
Instruments  bearing  no  Seal,  etc.,  etc. 

Geinhun,  I,  1736    299 
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No.  80. — Memorial  to  the  Council. 
Money  Actions, 

{Probably  174'') 118 

No.  81. — Memorial  to  the  Council. 
Money  Actions, 

{Probably  1741) 114 

No.  4. — ^Proclamation  of  the  Chamber. 
Money  Loans, 

Yenhjo,  III,  1746 7 

No.  6. — Resolution  of  the  Chamber. 
Disposition  of  Actions  upon  Money  Loans, 

Yenkyo,  III,  1746 8 

No.  88. — Memorandum  by  the  Chamber. 
Payment  by  Yearly  Instalments, 

Horeki,  IX,  1759  814 

No.  98. — Inquiry  by  a  Retainer. 

Action  for  AiTears  of  Judgment-Instalments, 

Meiica,  IX,  1772   846 

No.  99. — Decision  of  the  Chamber. 

Where  Instalment- Judgments  have  been  rendered 
against  Residents  of  distant  Provinces,  Parties' 
Relatives  in  Yedo  may  not  appear  as  Re- 
presentatives, 

Anyei,  III,  1774    846 

No.  89. — Resolution  of  the  Chamber. 
Proofs  in    Contracts  for   Yearly  and  Monthly  Instal- 
ments, 

Anyei,  IV,  1776  , 815 

No.  6. — Correspondence  between  Town  Magistrates. 
Issuing   of    an    Order  for  evicting  a  Tenant  pending 
Trial  of  a  Money  Action  against  him, 

Anyei,  VII,  1778    10 


No.  81. — Reeohitinii  of  the  Chamber. 
Unfiigced     Postscripts,      Notes,      etc.,     as     well     as 
lustrnments     not     reciting     tha    Principal    and 
Intereat,  to  be  invalid. 

Awjei,  VIU,1779 800 

No.  56. — Action  at  Law. 
XiOiuis  from  a  Prayer  Fond, 

Amjei,  IX,  1780    217 

No.  48. — Inetructions  by  the  Connoil. 
Disposition     of     Money    Loan    Actions    in     Osaka 
Jurisdiction, 

Temmti,  1,1781 176 

No.  76.— Action  at  Law. 
Transportation  of  Freight, 

T,'mmH,  I,  1782     292 

No.  109. — Action  at  Law. 

Instalment- Judgment  for  Arrears  of  a  Money  Loan, 

Tr>nmei,  11,1787  871 

No.  100. — Inquiry  by  a  Retainer, 
Instalment- Judgments  in  Private  Fiefg, 

Temom,  VllI,  1789 847 

No.  7. — Resolution  of  tlie  Chamber. 

Judgment  requiring  tbat  a   Feudal  Lord   or    Esquire 

shall  pay  u  Money   Loan  contracted   by    Farmers 

with  the  District-seals, 

Kwamei,  II,  1790 11 

No.  82. — Correspondence  between  Magistrates. 
Rsduction  of  the  Riitc  of  Interest  from  1  bu  per  10  ryo 
to  1  bu  per  20  ryu, 

/ucoHSfi,  11,1790 800 

No.  93. — Action  at  Law. 
Yearly  Instahjients, 

KteamH,  II,  1790 821 
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No.  86.— 

Compound  Interest  on  Money  Loans, 

(After  Kwamei,  II,  1790) 808 

No.  10. — Decision  of  the  Chamber. 
Ordering  Payment  where  the  Instrumeut  specifies  on  its 
Face  no  Term, 

Kwamei  IH\  1791 16 

No.  11. — Correspondence  betweea  Magistrates. 
Disposition   of  an   Instrument   of  Loan    given    by  a 
Banished  or  Absconding  Debtor, 

Kiviuiseilll,  1791 17 

No.  101. — Decision  of  the  Chamber. 

Non-Payment  of  Instalments  on  a  Debt  of  200,000  rgo^ 

Kwamei  IV,  1792  848 

No.  9. — Decision  of  the  Chamber. 

Order  for  the  Payment  of  a  Loan  made  by  a  deceased 

Zato  of  the  Blind,  the  Petition  being  filed  by  his 

Successor, 

Kwansei,  F,  1793   U 

No.  12.  — Instructions  of  the  Council. 
Disposition  of  Actions  brought  after  the  Limit  of  Time 
for  Entertaining  Suits, 

Kicamei,  IX,  1797 18 

No.  111. — lustructions  by  the  Council. 
Private  Settlement  of  Money  Loaus, 

Kivansei,  IX,  1797     871 

No.  112. — Proclamation. 

Taking  up  of  Actions  on  Money  Loans,  etc. 

Kwansei,  IX,  1797    879 

No.  13. — Resolution  of  the  Chamber. 
Disposition  of  Actions  on  Money  Loans, 

Kwamei,  IX,  1797    21 
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No.  118. — Inquiry  by  a  Retainer. 

Claims     on     Pntont-Fuiid    nnd    Temple -Fund    Loiins 
ariHiQg  before  the  Privnte-Settlemeut  Order, 

Kicansei,  A',  1798 S79 

No.  5S.— Cone spon dene 0  between  Mugifltriitea. 
Pftyment  of  Debts  incurred  in  a  previous  Oenenvtiou, 

KtcMud,  X,  1798 2ia 

No.  8. —Correspondence  between  Magistrates. 

Debts    of    a    Tem|)]G'Iiicambeut     whi>     has    Bnlfered 


[Between  1798  owl  1813)    18 

No.  57. — Action  nt  Law. 
Apportionment  of  Money  Advanced, 

Kwaiuei,  XI,  1799     219 

No.  114. — Inquiry  by  a  Retainer. 

Actions  on  Money  Loans   made    before   the  Privnto- 

Settlement     Order,       where     the     Debtor     acts 

Unconscionnbly, 

Kwiimci,  XII,  1800 880 

No.  115.— Inquiry  to  the  Chamber  by  a  MagiBtrato, 
Whether  a  Claim  for  Money  Loaned  before  the  Private- 
Settlement  Onler,  paid  bacli  after  it,  and  borrowed 
again,  is  to  be  treated  like  a  Claim  on  a  re-written 
Instrument  of  Loan, 

Kirtwm,  XII,  1801  33a 

No.  14. — Decision  of  the  Chamber. 

Taking  up  a  Complaint  by  a  Person  who  has  suffered 

Local  Esiic   or   by  hi^  Agent   against  a   Debtor 

in  his  former  localty, 

Kyoica,  11,1803     25 

No.  70. — Memorial  by  UagiatrateB. 

Concerning  the  husinesa  of  Leasing  Chattels  for  Hire. 

L'i/owa,  II,  1802    276 

Val.  11,  Mnp.  PI,  III.— 98. 


•  •• 
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No.  71. — ^Proclamation  by  the  Chamber. 
Leasing  of  Chattels  for  Hire. 

Bunkwa.II,  1805 280 

No.  102. — ^Proposal  of  Law  by  the  Chamber. 
Actions  on  Money  Loans, 

Bunkica,  III,  1806    849 

No.  52. — Memorandum. 

Disposition  of  Money-Loan  Actions  in  Osaka, 

{Between  1806  and  1817) 206 

No.  58. — Memorandum. 

Disposition  of  Money-Loan  Actions  in  Osaka, 

{Between  1806  and  1817) 207 

No.  15. — Correspondence  between  Magistrates. 
Disposition  of  the  Complaint  in  a  Money  Loan  Action 
against  a  Number  of  Retainers, 

Bunkwa,  X,  1813  26 

No.  94. — ^Action  at  Law. 
Yearly  Instalments, 

Bunkwa,  XI,  1814    826 

No.  110. — ^Action  at  Law. 
Money  Loan, 

Bunkwa,  XII,  1815  878 

No.  58. — Action  at  Law. 
Building  Advances, 

Bunsei,  /,  1818 229 

No.  50. — Memorandum  by  a  Magistrate. 

Petition  for  the  Lidorsing-Seal  of  the  Chamber  in  a 
Money-Loan  Action,  by  one  who  has  removed  from 
Settsu,  Kawachi,  Idzumi,  or  Harima  kuni,  to  any 
other  kuni,  against  a  resident  of  one  of  those  kunif 

Bunsei,  1, 1818 189 


No.  46. — Correepocdenae  between  MRgistratea. 
Loans  from  the  Beflerve-Fond  set  aside  for  the  nee 

of   the    Time-it eeping    Attendants    in  the    West 

Palace, 

Bunui.  11,1819   166 

No.  90. — BegDlation  of  a  Magistrate. 

Instrnments    providing    that    InetalmeDtB    dne  nt  a 

future  date  shall  fall  doe  immediately  on  Default  in 

a  single  Instalment, 

Bnnsri,  III,  1830 81ft 

No.  126. — Correspondence  between  UagiBtrates. 
DishoueBt  BefuBKl  to   pay   a  Loan   contracted  before 
the  Private' Settle tneut  Order, 

{Probably  1821) iltt 

No.  20. — Proposal  to  the  Cooncil. 
Actions  for  Uoney  Loana,   Unpaid  Purchase- Money, 
etc., 

Bumei,  IV,  1822  48 

No.  49. — Correspondence  between  Magistrates. 
Money  Loan  Actions  against  Players, 

Buvifi.  VJ,  1823   ITO 

No,  103. — Correspondence  between  Magistrates. 
Non-payment  of  the  first  Instalment  Dae, 

Bmim,  VIII,  1825    86& 

No.  21. — Decision  of  Clerks. 

Actions     upon     Mouey     Loans    against    Condemned 

Persons, 

Butuei,  IX,  1826  4S 

No.  16. — Correspondence  between  Magistrates. 
Proceedings   iu  an  Action  on  a  Money  Lonn  against 
Retainers  of  tlie  Hongwan  Temple, 

Bunm,  X,  1827    Sft 
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No.  116. — Inquiiy  to  the  Chamber  by  a  Hiragistrate. 
Actions  for  the  price  of  Meals  Fumislied, 

Ihmsei,  X,  1827 888 

No.  87. — Report  by  a  Guild-Manager. 
Interest  on  Advances  for  Investment  made  by  the  Dried- 
sardine  Guild, 

Ihmsei,  A',  1827    809 

No.  17. — Correspondence  between  Magistrates. 
Payment  by  a  Debtor  who  has  suffered  Local  Exile, 

Ihtnsd,  X,1821    82 

No.  51. — lustructicns  by  the  Council. 
Disposition  of  Money  Loan  Actions  in  Osaka, 

(Either  1827  or  1839)  190 

No.  18. — Decision  of  the  Chamber. 
Suits    by  a   Creditor  against    the    Successor    of    an 
Absconding  Debtor, 

Bumei  XI,  1828    85 

No.  19. — Reply  to  an  Inquiry  by  a  Retainer. 

Action  against   the   Surety  for   a  Loan,   the  principal 

Debtor  beiug  a  Retainer  who  has  been  exiled  by  his 

Lord  and  whose  House  is  extinguished, 

Bunsei,  XII,  1829 89 

No.  128. — Decision  of  the  Chamber. 
Payment  of  a  Loan  refused  because  of  Loss  of  the  In- 
strument by  Fire, 

BuHsei,  XIII,  1830 425 

No.  42. — Correspondence  between  Magistrates. 
Refusal  to  pay  by  a  Debtor  takiug  advantage  of  some 

Fault  on  the  part  of  the  Creditor  100 

{ProlHihhj  between  1830-1843). 
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No.  22.— Correspondenoe  between  Magistrates. 

DispoBition  of  Actions  for  Money  haaaa    or   Pnrohaae- 

Money   where  after    Indorsement    the  Plaintiff  or 

the  Defendant  Abscouds, 

Ti-mpo.  TV,  1835  

48 

No.  69.— Action  nt  Law. 

Money  Loaned, 

Tempo,  VII,  1836 

287 

No.  104.— Proposal  by  Magistrates. 

Payment  of  deficient  Instalments, 

(ProhiihUj  Tempo,  VII,  1836) 

864 

No.  24. — Oorrespondence  between  Miigistriites. 

Taking  Cognizance  of  an  Action  for    Unpaid  Purchase- 

Money    or    a    Money    Loan     brought    by      one 

sentenced  to  Local  Exile, 

Tempo,  TX,  1838 

54 

No.  25.— Decision  of  the  Chamber. 

Payment  by  a  Son  of  Debts  of  his  Exiled  Father, 

Tempi},  X,  1839 

57 

No,  23. — Correspondence  between  Magistrates. 

Action  on  a  Money   Loan   ngainst   it  Vnssal  punished 

by     Exile     to     his     Province     and     by    Hoiiae- 

Imprisonment, 

Tempo,  X,  1839    

58 

No.  96. — Inquiry  by  a  Retainer. 

A  Loan  incurred  jointly    by  the  Retainers  of  a  Noble 

Family;  Houae-Extmetion  ordered;  the  Sons  and 

younger  Brothers  newly  taken  into  Service ;  dis- 

position of  Actions  by  Creditors, 

Tempo,  XI, 1840    

388 

No.  26.— Rep!y  to  the  Inquiry  of  a  Rotniner. 

Money  Loans. 

Ttmpo,  XI,  IBiO  

50 
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No.  27. — ^Reply  to  the  Inquiry  of  a  Retainer. 
Paymeut  of  Loans  of  Many  Years'  Standing, 

Tempo,  XII,  1841     6» 

No.  117. — Report  by  a  Magistrate. 
Lodging  in  aDebtor^s  house  to  demand  Payment  of  a 
Loan  made  before  the  Private-Settlement  Order, 

Tempo,  XIII,  1842    885 

No.  95. — Action  at  Law. 
Yearly  Instalments , 

Tempo,  XIII,  1842  880* 

No.  83. — ^Proclamation  by  the  Council. 
Amendment  of  the  Rule  in  regiurd  to  Interest  on  Money 
Loans, 

Tempo,  XIII,  1842   802 

No.  28. — ^Proposal  to  the  Couucil,  etc. 
Disposition  of  Actions  on  Money  Loans, 

Tempo,  XIII,  1842    68* 

No.  29. — Resolution  of  the  Chamber. 
Disposition  of  Money  Actions, 

Te^npo,  XIV,  1843     HI 

No.  82. — Letter  of  a  Magistrate. 

In  Actions  by  Royal  Temples  for  Money  Loans  the 
Creditor  should  not  be  entitled  iu  the  Complaint, 
as  indorsed  by  the  Bureau,  a  '  Money  Lending 
Office,' 

TemjH),  XIV,  1843     117 

No.  105. — Correspondeuce  between  Magistrates. 
Delay  in  Payment  of  Instalments, 

Tempo,  XIV,  1843 887 

No.  106. — ^Resolution  of  the  Chamber. 
Revision  of  the  Instalment- Schedule, 

Tempo,  XIV,  1843 


.j^Sli 
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No.  91. — Proclamation. 

Tearly  Instalment  Fftjrments  without  Interest  to  the 
Bice-brokers, 

Tempo,  XIV,  1844    871 

No.  118. — ^Instrnctions  by  the  Council. 
Private  Settlement  of  Actions  for  Money  Loans,  Wages 
of  Labor,  etc., 

Tempo,  XIV,  1844    889» 

No.  119. — Resolution  of  the  Chamber. 
Proceedings  under  the  Order    for  Private-Settlement 
of  Money  Loans,  Wages  of  Labor,  etc., 

Tetnpo,  XIV,  1844 891 

No.  120. — Correspondence  between  Clerks. 
Private  Settlement  of  Claims  concerning  the  Shipping 
of  Goods, 

Tempo,  XV,  1844 894 

No.  121. — ^Inquiry  by  a  Betainer. 
Proceedings     in    Money    Actions    after  the  Private 
Settlement  Proclamation, 

Tempo,  XV,  1844 896 

No.  73. — Correspondence  between  Clerks. 
Payment  in  Actions  for  Bestoration  of  Leased  Chattels 
and  Payment  of  Fees, 

Tempo,  AT,  1844 286- 
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CHAPTER  I. 


OWNERSHIP  AND  TITLE. 

There  is  usually,  in  the  case  of  ricefield,  upland,  and 
forest  land,  a  register,  called  <  Mand- inspection -book  *'^  or 
**  official-map-book,** ^  and  kept  at  the  village  office  ;  in  this 
is  entered  the  total  assessed  production  of  the  various  kinds 
of  land  in  the  village.  There  is  also  a  *'  name-list- book  "  ^ 
or  **  production-book,**^  in  which  are  entered  the  assessed 
production,  area,  common  name,^  and  0WDQr*8  name  of  each 
piece  of  land,  the  title  being  thus  certified.  In  towns  there 
is  a  register  for  the  land  (which  is  tax-free),^  called  ''  map- 
book  *"^  or  **  area-book,**  8  in  which  are  entered  the  number 
of  feet  of  frontage^  and  depth ^^  of  each  house  and  the  name 
of  its  owner,  the  title  being  thus  certified.  ^^  Variations 
of  custom  more  or  less  great  are  as  follows : 

KiNAi.  In  Yamashiro  kuni^  Euse  kon,  there  is  a 
register  ^  in  which  are  entered  the  production,  area,  commoQ 
name,  and  owner's  name  of  each  piece  of  land,  the  title  being 
thus  certified.  When  the  title  passes  to  another  person, 
the  name  is  changed  and  the  date  entered,  so  as  to  give  the 

1.  Kenchi-cho,  2.  Mi  (an  honorific  prefix,  here  employed  beoauM 
of  the  official  character  of  the  book)-2;u  (map,  chart) -cAo  (book). 
3.  Na  {n&me) -ijose  (ooUeoi) -cho,  4.  Taka-cho.  6,  Azana»  6.  Menxen* 
This  must  mean  merely  **  exempt  from  the  rice-tax,*'  because  town 
property  was  subject  to  the  town  taxes.  7.  Yezu-cho,  8.  Ken  (ft 
measure  of  length) -^-c/to.  Throughout  the  remainder  of  the  chapter 
the  word  **  register  "  alone  is  used  in  the  text,  the  vemaeular  term 
being  given  in  the  notes.    9.  Maguchi,    10.  OkuikL    11.  Sadameru. 
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lu  Mino  ktmi\  Atsumi,  Kagami,  and  Katagata  kori, 
there  is  a  register  ^  iu  every  village,  iu  which  the  prodnction, 
area,  commoQ  name,  and  owuer*s  name  of  each  piece  is 
recorded,  the  title  being  thus  certified.  A  family  that 
inherits  an  ancient  register  of  land-inspection  is  highly 
esteemed ;  bat  few  ever  show  the  genuine  one,  if  they  have 
it,  for  fear  that  if  they  become  bankrupt  and  their  effects  are 
sold,  it  may  pass  out  of  the  family.^  In  town  wards  there 
is  a  house  register  "^  kept  by  the  ward  officials,  in  which  are 
recorded  the  frontage  and  depth  of  each  house  and  its 
owner*s  name,  the  title  being  thus  certified.  In  Ahachi 
l-ori,  there  is  a  register  of  the  ordinary  kind,  and  in  some 
villages  a  copy  of  the  record  relating  to  each  owner  is  given 
to  him. 

In  Shinano  kitni,  Saku  koriy  in  order  to  have  ownership 
in  real  property,  such  as  cultivated  or  forest  land,  one's 
title  must  bo  entered  in  the  laud-register.^  But  the 
ownership  of  personalty,  such  as  animals  and  household 
utensils,  is  complete  without  such  entry,  and  the  possessor 
may  keep  such  property  against  all  others,  until  better  evi- 
dence is  offered.  In  Hanu  kori,  the  owner  of  cultivated  land, 
forest  land,  ponds,  or  marshes,  as  well  as  the  owner  of  rico 
or  money,  may  obtain  a  profit  by  letting  others  have  the  nse 
of  such  money  or  rice  or  the  natural  products  of  such  land. 

In  Iwaki  kum,  Shirakawa  korij  there  is  a  register  ^  kept 
by  the  headman,^  in  which  the  production  and  area  of  each 
plot,  with  its  owner*s  name,  are  recorded.  These  are  called 
'*  original  lauds,**  "^  and  on  them  are  imposed  the  expenses 


1.  Taka-cho,  2.  The  oflicial  who  had  charge  of  the  book  ap- 
parently took  possession  of  it  when  a  new  one  was  made  oat,  and 
handed  it  down  in  the  family.  The  editor  possesses  a  nomber  of 
documents  obtained  from  the  family  of  a  foimer  hsHdman.  8.  Jye^ 
nami-cho..  4.  Jikata  hosaUu.  This  sentence  is  badly  constmoted 
and  the  above  rendering  merely  the  most  probable.  5.  Mizu-eko  or 
taka-yosei'Cho,    6.  Shoya,     7.  Ilon-den. 
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of  fumiBhiug  horasB  &nd  men  for  official  travellers  at  post- 
towns  ;  and  on  the  newer  limils  no  Buch  service  is  imposect. 

In  Iw&Bhiro  kuni,  Shinobii  biri,  there  is  n,  regietor  kept 
by  the  villnge- officers  for  cnlti\aled  nnd  forest  land,  in  which 
a  record  of  the  usual  sort  is  made.  Every  owner  has  a 
copy  of  the  entries  relating  to  himself  in  the  shape  of  a  small 
ticket,  which  they  call  "  himging-tiuket "  ^  or  "  Bhare- 
ticket,"3  the  title  being  thns  certified. 

In  Riknzen  kuni,  Toda  kori,  the  ownership  of  hereditary 
cultivated  lands  and  of  bnihliugs  is  not  certified  by  any 
ticket,  but  is  recorded  in  a  laud -register  ^  kept  in  the  office 
of  the  headman.*  But  title  to  all  other  rcnl  property  is 
evideuced  by  a  certificate  of  some  kind.  The  owner  of 
realty  can  do  as  he  pleases  with  it,  except  that  he 
may  not  sell  it  in  perpetuity.  His  ownership  is  in- 
violiible,  unless  it  is  confisi:»ted^  for  crimo  or  taken  ^ 
for  public  purposes.  The  latter  occurs  when  the  feudal 
lord  needs  the  land  for  a  special  purpose  or  when  a 
reservoir  or  storage-dam  for  public  use  has  to  be  construct- 
'  ed  on  the  land.  An  order  is  iRt<ucd  for  the  taking,  and  other 
laud  is  given  by  way  of  recompeuse  ;  but  if  there  is  no  other 
bind  that  can  be  so  given,  the  owner  of  the  plot  taken  must 
suffer  the  loss  and  cannot  even  claim  the  price.  By  nn 
enactment  of  Kwausei,  9tb  yeur  (1796),  no  one  can  own  land 
of  more  than  5  kwammon  in  vuhic,  nor  set  apart  land 
for  a  son  establishing  a  new  family,  unless  thtt  family 
estate  is  over  3  kieammon  in  value ;  but  the  law  does  not 
apply  to  land  acquired  before  tlnit  date  or  to  town-lsnds.^ 
The  ownership  of  horses  and  oxen  is  evidenced  by  ii  tngS 
|ono  for  each  head),  given  to  the  owner  by  the  feudal 
official,  through  the  headmim,  and  renewed  every  year. 
Any  person  laving  cattle  without  such  a  tag  is  puaisbed 
by  house-imprisonment.  AJl  other  personalty  may  ba 
owned  and  disposed  of  without  any  certificate. 

1.  Saije-fuda.  2.  Hai-fa.  9.  Takn-eho.  \,  Kimoiri.  5.  Keaho. 
G.  TC-mokn.    7.  See  Appendix.    8.  A'<i("(in9|'eot)-'""' ("«'>')•■''"'  (P*P«f)- 
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In  Uzen  hunif  Okitama  kori,  lands  and  buildings  in 
towns  are  recorded  in  the  land  register.  ^  The  person  so 
entered  as  owner  has  a  perfect  title,  and  may  sell,  pledge, 
or  otherwise  dispose  of  the  property.  His  ownership  is 
inviolable,  except  in  case  of  confiscation  for  crime  by 
order  of  the  feudal  lord.  The  owner  of  upland  may  tnm 
it  into  rice-field,  and  vice  versa.  Balks  between  rice-fields 
are  regarded  as  part  of  the  fields,  but  not  the  grass  growing 
on  them,  and  any  one  may  cut  and  tsike  the  grass.  A 
hill-side  adjoining  rice-field  or  upland  belongs  to  the  owner 
of  the  latter  ;  that  is,  if  at  the  foot  of  a  hill  there  is  a  rice- 
field  10  cho  in  area,  owned  one  half  by  one  man  and  one 
half  by  auother,  each  is  owner  of  half  the  hill-side.  But 
one  may  dispose  of  his  share  to  the  other,  who  will  then 
own  the  whole  and  may  dispose  of  the  grass,  trees,  etc.,  as 
he  pleases.  Personalty  may  be  transferred  without  the  use 
of  documents  or  records  of  any  sort,  and  possession^  proves 
ownership  unless  better  evidence  is  produced ;  except  that 
the  ownership  of  horses  and  oxen  is  evidenced  by  a  wooden 
ticket.  3  When  saltpeter  is  discovered  in  a  lot  of  residence- " 
land,  the  feudal  lord  has  the  exclusive  right  of  mining  it. 
But  compensation  will  be  paid  to  the  owner  for  any  injury 
inflicted  thereby,  such  as  the  loss  incurred  through  destroy- 
ing the  surface,  or,  if  a  house  is  thereon,  the  expense 
of  rebuilding  it. 

In  Ugo  Jatni,  Akita  kori\  when  waste  land  is  reclaimed 
aud  cultivated,  a  portion  of  the  area  is  set  aside  and  exempt- 
ed from  all  taxes  for  an  indefinite  time.  The  portion  is 
known  as  **  new-cultivation  exemption."*  When  it  is 
desired  to  sell  it,  both  buyer  and  seller  must  apply  for 
permission  to  the  feudal  official.  But  the  absolute  owner- 
ship does  not  pass  to  the  buyer.  As  soon  as  the  contract 
of  sale  is  made,  the  portion  becomes  chargeable  with  the 


1.  MizH-cho.     2.  Te  ni  aru  (to  be  in  the  hand).      8.  Kan-BaUu, 
4.  Shin  (new)-ro  (labor)-ni«ti  (exemption). 
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taxes  and  other  charges,  the  amount  of  these  being  entered 
in  the  land-register,^  and  the  certificate  noting  the  area  of 
the  land  and  the  name  of  the  village  being  delivered  to  the 
buyer.  The  new  occupant  therenfter  pays  to  the  nominal 
owner  the  amount  of  the  taxes,  [the  latter  paying  to  the 
proper  official] ,  while  the  occupant  acquires  n  perpetual 
right  to  the  profits  of  the  laud.  This  is  cnlled  an 
**  income-possession.**  2 

Hokkaido.  In  Oshima  kuni,  Kamedo  kon\  [in  vill- 
ages] if  one  pays  to  the  feudal  lord  a  rent  of  6  yen  for  every 
100  tsiibo  of  upland,  he  becomes  its  owner,  and  receives  a 
title-deed.3  The  same  rule  applies  to  town-land  also.  There 
are  no  terms  such  as  "production**  or  "area.**  In 
Tsugaru  koriy  there  is  a  so-called  "land-instrument*** 
for  residence  land,  countersealed  and  indorsed  by  the  offi- 
cials, and  serving  as  proof  of  title ;  no  register  is  used.  Few 
persons  own  forest-land,  the  feudal  lord  owning  almost  all, 
and  there  is  no  report  of  sales  to  the  officials. 

HoKUROKDDo.  In  Echizen  kunif  Asuha  koH,  a  register^ 
is  kept  at  the  village  office,  in  which  the  usual  entries  are 
made.  The  officials  also  copy  the  entries  relating  to  separate 
owners  upon  slips  of  paper  called  "  hand-tickets,**  5  and, 
affixing  their  senl,  they  distribute  to  the  owners  these  proofs 
of  title.  In  Kubiki  kon,  nil  utensils  and  other  personalty, 
except  guns,  may  be  used  or  sold  as  the  owner  pleases,  nor 
is  any  document  necessary. 

In  Kaga  knnif  Ishikawa  kon,  by  law  of  the  fief,  land 
cannot  be  subdivided  by  will  among  one's  children  unless  it 
is  of  more  than  50  koku  assessment.  Hence  has  arisen  a 
custom  of  distributing  one's  land  among  one*8  children 
under  the  name  of  a  sale.    An  old  law  prohibits  the  grant  or 


1.  Taka-cho,  2.  Chigyo  (a  term  applied  to  the  right  o£  the 
liigher  savwrai  to  the  profits  of  a  definite  district  or  plot)-daXra. 
3.  Ko-hen.     4.  Jimen-shomon.    6.  Tefud'i. 
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Bale  of  [village]  land  to  temples,  ^  samwai,  and  merchants. 
In  Knwiikita  kori,  farmers  only  may  own  cultivated  land ; 
otherwise  the  acquisition  of  nil  kinds  of  property  is  permissi- 
hle.  In  Nomi  kori,  it  is  an  old  rule  that  rice-field  and  upland 
(called  the  **  chief-possessions'* )2  may  not  be  owned  by 
common  persons,  and  may  not  be  sold,  leased,  mortgaged  or 
otherwise  disposed  of  by  the  occupant.  So  that  when  a 
person  wishes  to  transfer  laud  occupied  by  him,  he  petitions 
the  feudal  official,  declaring  that  he  cannot  pay  his  taxes, 
and  praying  permission  to  transfer  the  land  to  another,  and 
pay  taxes  with  the  money  received  as  compensation  for  the 
transfer  (the  word  **  price  '*  not  being  used).  This  trans* 
action  is  called  '*  change  of  possessions.**  ^ 

In  Noto  kiinij  Suzu  kori^  the  supply  of  rice  is  a  limited 
one  in  proportion  to  the  population,  and  exportation,  as 
well  as  manufacture  into  wine,  is  forbidden.  In  the  districts 
of  the  salt  industry  the  people  are  obliged  to  obtain  a  vast 
amount  of  rice  (called  **  Government- advance  **  *  )  from  the 
feudal  lord,  and  a  fixed  number  of  bags  of  salt  are  given  in 
exchange  for  1  koku  of  rice.  The  law  requires,  therefore* 
that  all  salt  produced  in  this  kori  shall  be  directly  deposited 


1.  Thifl  seemR  inconRistent  with  what  is  Raid  as  to  gifts  to  tern- 
pleR,  in  Chap.  II,  *'  Temple- Endowments."  But  the  reference  may 
be  merely  tu  the  law  prohibiting  the  erection  of  new  temples  (XII 
Kyoho,  1727,  Kudorfif,  Tokugaira  iret(etz«ammlung^  54),  which  however 
hardly  reached  to  thiR  dniiniate  ;  or  we  may  supply  (as  is  necessazy 
not  infrequently)  the  words  "  without  official  sanction.'*  2.  On-taka* 
But  the  **  on  '*  may  be  the  honoriGc  used  of  the  things 
belonging  to  a  superior.  Hence,  one  construction  of  the  pass- 
age may  be  (cKpecially  considering  the  reference  to  the  **  common 
people '')  that  the  land  was  nominally  owned  by  »afMtrdit  and  being 
received  by  them  directly  from  the  lord,  it  could  not  be  alienated 
without  hiH  pcrniiRKion.  The  analogy  of  one  of  the  Tosa  tenures,  as 
described  by  Mr.  Grinnan  in  hiH  paper  on  *'  Feudal  Land  Tenare  in 
Tosa"  (Trans.  Asiat.  Soc.  Jnp.,  1892),  leans  to  this  view.  8.  A'trf 
(cut,  erase, — lience,  substitute  one  entry  for  another)- taira.  4.  O- 
thiire-mai. 
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in  the  Btorehonae  of  the  clan,  and  muy  then  be  bonght  by 
any  who  wishes  it.  No  salt  may  be  privately  sold,  naf  can 
it  even  be  used  until  it  has  been  thns  deposited. 

In  Eohn  Inini,  Tonnmi  kori,  where  a  man  has  nnder- 
taken  with  the  consent  of  the  superintendent  of  new-cultiva- 
tion, 1  to  improve  the  upland  of  auother  and  cultivate  it  for 
a  number  of  years,  and  before  the  expiration  of  the  time 
turns  it  into  riceGeld  nt  his  own  expense,  he  becomes  the 
owner  of  the  land  by  paying  the  original  owner  the  value 
of  the  upland. 

In  Echigo  kmi,  Koshi  kori,  when  in  consequence  of  an 
overflow  of  the  Shinano  River  tbere  occurs  an  increase  and 
dimiiiQtion  of  land  by  a  detachment  ^  of  land  in  one  place 
ftud  an  accretion  ^  in  another,  the  owners  of  the  detached  land 
must  bear  the  loss,  and  the  benefit  of  the  accreticn  goi's  tn 
the  owner  of  the  land  increased.  In  Eambara  /.mji,  the 
ownership  of  town  lands  is  evidenced  by  a  liinil  re- 
gister 3  kept  in  the  ward  assembly-bouse.  ShIcb  are  noted 
therein,  with  the  date  and  the  names  of  buyer  and  seller. 
An  inspection  of  the  register  is  made  in  the  first  month  of 
every  year  by  the  ward  representative  and  the  elder.  In 
addition  to  this  record,  each  owner  has  a  title-deed  for  his 
possessions.  Almost  all  the  upland,  rice-field  and  forest 
land  has  been  acquired  by  tlie  appropriation  and  improve- 
ment of  tlie  public  waste-land,  a  price  being  paid  to  the 
feudal  lord  and  the  receipt  being  used  as  a  title-deed. 
Houses,  as  well  as  cattle,  money,  etc.,  are  not  entered  in 
the  land-register  and  can  be  freely  sold  or  lent.  In  Kubikt 
li"ii,  the  ownership  of  lands  in  towns  (including  buildings) 
is  evidenced  by  a  document  sealed  by  the  company  and 
headman,  coiintersealed  by  the  elder,  and  attested  by  the 
governor.  A  cop}'  is  entered  in  tlie  land -register,  here  called 
"  house  register."  *  Buildinga  and  lands  in  towns  can  be  sold 
only  to  residents  of  tlie  same  town.  In  Uwonuma  kun,  the 
ownership  of  cultivated  and  forest  land  is  evidenced  by  tUe 

1.  Kaitakii-bugyo.    2.  Kakt-chi.    3.  Yote-chi.    4.  lye-cHo. 
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land  register.^  Mortgages  of  land  are  permitted  for  a  term 
not  exceeding  10  years,  even  though  the  mortgagee  is  in 
another  fief;  but  sales  are  absolutely  forbidden. 

In  Sado  Jninij  Sawata  kori,  there  is  a  register  s  of  the 
period  Genroku  (1G88-1704).  This  is  carefully  preserved 
at  the  village  office  and  is  called  the  **  official  map-book.*** 
When  the  villagers  assemble  at  New  Year  to  exchange  the 
season's  good  wishes,  the  book  is  placed  upon  an  elevated 
floor,  and  with  oftorings  of  consecrated  wine  tliey  pay  rever- 
ence to  it.  There  is  a  copy  of  it  called  **  bag-book,**  *  in  which 
are  entered  the  production,  area,  and  owner's  name  of  all  the 
lands  in  the  village,  the  title  being  thus  certified.  In  town- 
wards  there  is  a  register  ^  in  the  possession  of  the  ward-elder, 
and  in  it  are  recorded  the  frontage  and  depth  of  every  house 
iu  the  wiird,  with  the  owner's  name,  the  title  being  thus 
certified. 

Sanindo.  In  Tajima  hunt,  Izushi  /i-on,  there  is  a 
register  ^  kept  by  the  headman  c  of  every  village,  in 
wiiich  are  entered  the  production,  area,  common  name,  and 
owner's  name  of  every  piece  of  rice-field,  upland,  and  forest- 
hind.  A  copy  of  the  relevant  entry  is  given,  on  request,  to 
every  owner.  In  town- wards,  there  is  a  house-register^ 
kept  by  the  headman,^  in  which  the  frontage  and  depth,  with 
the  names  of  owners,  are  entered,  the  title  being  thus 
certified.  In  Idzumo  huni,  Shimane  Aviri,  the  ownership  of 
residence- land  is  evidenced  by  a  **  sale  title-deed.***  Of 
personal  property  there  is  no  record  or  document.  All  can 
be  sold,  mortgaged,  or  otherwise  disposed  of  at  pleasure. 
The  ownership  of  cultivated  and  forest  land  is  evidenced  by  a 
**  pers(m-name-list  book."  ^^  This  also  may  be  sold,  mort- 
gaged, or  otherwise  disposed  of  at  pleasure,  provided  taxes 
are  not  in  arrears.     Xo  one  can  under  any  circumstances  be 


1.  2Iizu-cho.  2.  Ken-chi-cho.  3. 0-ZH-cho.  4.  Fulmnxko^ 
5.  Taka-cho.  0.  Shoya.  7.  Ken  (length) -{vl«u  (difference) -cko* 
8.  Sanushi,    9.  liai-ken-Jo.     10.  Simhetgu-nayoitei'eho. 
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deprived  of  his  property  against  his  will.  The  owner  of 
cultivated,  forest,  or  residence  land,  or  of  ponds  or 
marshes,  is  entitled  to  retain  all  the  profits  issuing  there- 
from, whether  arising  in  the  course  of  nature  or  produced  hy 
hnmnn  industry. 

In  Iwami  kunif  Naka  kon,  when  the  owner  of  cultivat- 
ed or  residence  laud  cannot  pay  his  taxes,  it  is  the  custom 
for  the  headman  1  to  pay  them  instead,  and  if  frequent 
defaults  of  this  sort  occur,  the  land  is  confiscated  hy  the 
headmnn  and  becomes  the  common  land  of  the  viUage  (being 
called  <*  common  cultivation -land,"  ^)  and  the  owner  loses 
all  title  to  it. 

Santodo.  In  Harima  kufii,  Shikito  koHf  a  register  ^  of 
the  usual  kind  is  kept  by  the  headman.^  This  is  copied 
once  in  every  five  years  and  one  of  the  copies  placed  in  the 
temple  of  the  local  divinity.  ^  In  town  wards  there  is  a 
register^  of  the  usual  sort.  There  is  also  a  title-deed^ 
for  every  house,  and  on  the  occasion  of  a  transfer  this  is 
given  to  the  feudal  ofiicial  with  the  petition,  and  a  fresh  one 
is  returned  to  the  buyer,  a  fee^  of  one-twentieth  of  the 
purchase  money  being  paid  at  the  same  time.  Where  the 
transfer  is  one  for  which  no  charge  is  made  (as  for  instance, 
when  the  partition  of  a  family  patrimony  occurs),  a  small 
transfer-fee  ®   ouly  is  paid. 

In  Mimasaka  hunt,  Shouan  kon,  the  terms  ''right- 
^adle  "3  and  **  left-ladle  **  ^  are  used  of  riparian  proprietorship. 
The  river  is  usually  in  the  control  of  the  village  on  the  right 
bank,  which  pays  the  taxes ;  so  that  the  village  on  the  left 
bank  cannot  do  as  it  pleases,  even  in  regard  to  fishing. 

In  Bigo  kiinif  Mitsuki  koiif  a  register  9  of  the  usual 
sort  is  kept  by  the  headman  ^  of  the  village.     In  towns,  the 


1.  Shoya.  2.  So  (al\)'8akuchi,  3.  Nayoge^clio,  4.  Ujigami, 
See  Satow,  Transact.  Asiat.  Soc.  Jap.,  Vol.  III.,  App.  6.  Mixu-cho, 
{').  KoUcnjo.  7.  TeMuryo.  8.  Cho-kiri-ryo.  9.  Migi-shaku,  hidari' 
shaku.    The  Biguificance  is  obscure. 
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ward-elder  keeps  a  hoase-registcr  ^  in  wliich  areas  and 
names  of  owners  are  recorded,  tbe  title  being  thus  certified. 
Every  bouse  owner  also  has  a  title-deed,^  officially  sealed  by 
the  elder  and  berving  as  proof  of  title. 

In  Aki  kuni,  Namata  and  Aki  kori,  a  register  s  ot  area* 
size,  and  owner's  name  is  kept  by  tbe  headman.  A  copy  of 
the  relevant  entry,  sealed  by  the  local  officials,  is  delivered 
to  each  owuer  ;  this  is  called  '*  Uubo-llxer  *'  and  aervea 
as  proof  of  title. 

In  Suwo  kimi,  Yosbihiki  kori,  the  ownership  of  reai- 
deuce-land  is  evidenced  by  a  title-deed,  having  on  its  Dace 
the  seals  of  the  elder,  chief  elder,  and  ward  officers,  and  on 
its  back  the  attestation  of  tbe  district-depnty ; ^  while  that 
of  cultivated  or  forest  land  is  evidenced  bv  a  certificate, 
bearing  a  transcript  of  the  entry  in  the  land -register.' 
On  this  certificate  ^  are  eutered  the  person's  possessions  as  a 
whole,  the  total  assessed  production  l>eing  named  and  sepa- 
rate parcels  not  bemg  distinguished.  The  owuer,  therefore. 
who  wishes  to  transfer  a  separate  parcel  is  obliged  to  have 
the  certificate  made  out  anew  ;  but  this  cannot  be  done 
except  at  the  time  of  the  revision  ot  the  register,  which  ought 
by  law  to  occur  in  the  8d  month  of  every  year,  but  in  fact, 
owing  to  the  inconvenience,  does  not  occur  oftenerthan  onee 
in  8  years.  For  buildings  alone  there  is  no  certificate  of 
ownership.  Personalty  may  be  disposed  of  at  pleasure  without 
any  restraint  whatever ;  but  not  realty.  lu  Tsuno  kuri,  the 
ownership  of  cultivated,  forest,  and  residence  land,  is 
evidenced  by  a  certificate,"  containing  a  transcript  of  the 


1.  Itft'-cho.  2,  I'riki-jo.  H.  2IizH-cho.  4. />d/A'iraii.  5.  TaA«la- 
naijogt'Cho.  G.  Satji;  (haDg,  let  dovsn)-/uda  (ticket).  The  tage  maj 
imply  that  the  ticket  was  pa:}ted  ou  the  register,  one  end  hanging 
joose — a  not  uncommon  practice  in  Japan.  But  probably  the  sense 
of  *'  something  sent  down  by  a  superior  *'  is  here  the  proper  one. 
Tbe  i^iiih'hitUi  was  made  out  and  given  to  the  land -owner  by  the 
officials.     7.  Sanefuihi. 


PART   V. — PROPERTY  :    CIVIL   CUSTOMS.  15 

land-register  (known  as  ''horizoutal-book"  ^  or  "assembly, 
book  **^)  and  inspected  officially  every  8  years.  In  Eaga 
koiij  the  owner  of  cultivated,  forest,  or  residence  land  or  of 
ponds  or  marshes  is  entitled  to  retain  all  the  profits  issuing 
therefrom,  whether  arising  in  the  course  of  nature  or 
produced  by  human  industry. 

In  Nngnto  hunt,  Toyoda  koin,  when  a  person  is  unable 
to  pay  his  taxes,  his  company,  perhaps  aU  the  fellow- 
villagers,  form  a  lottery-club,  ^  and  pay  the  taxes  with  the 
money  thus  collected.  The  owner,  in  return  for  this,  agrees 
to  hold  his  land  for  the  benefit  of  the  club,  and,  while 
continuing  to  cultivate  the  land,  pays  ofi*  the  debt  graduolly 
by  buying  up  the  lottery- tickets,  until  finally  the  debt  is 
redeemed  and  he  becomes  full  owner  once  more. 

In  Tosa  kwii,  Kochi  kori,  **  new-land  *'  *  only  may  be 
sold,  not  "  originnl-land.*' ^  The  latter  term  is  applied  to 
all  lands  cultivated  and  recorded  in  the  register  during  the 
rule  of  the  Chosokabe  family ;  the  former  term  is  used  of 
lands  brought  under  cultivation  during  the  rule  of  the 
Yamaucbi  family. 

In  Awa  A-wni,  Nabigashi  kori,  the  owner  of  property 
may  deal  with  it  as  he  pleases,  except  that  for  transfer  of 
assessed  cultivated  land,  forest  laud,  lakes  or  swamps, 
previous  notice  to  the  headman  and  the  securing  of  his 
oiRcial  seal  are  necessary.  In  Miyoshi  korif  there  is  an  old 
rule  that  he  who  is  in  arrear  with  taxes  or  other  dues  may 
not,  until  the  arrears  are  paid,  deliver  any  portion  of  his 
rice  to  another,  even  on  the  pretext  that  he  owes  to  the 
latter  a  quantity  of  rice. 

In  Sanuki  kunly  Kagawa  k(/rif  in  viUages,  a  register®  is 
kept  in  which  the  ptoduction  and  area  of  each  plot,  with  the 


1.  Yoko-cho.  The  idea  may  be  that  the  book  was  loDger  hori- 
zoutnlly  than  perpeudicularly,  as  in  fact  some  of  the  land-registers 
are.  2.  Za  (seat,  assembly) -c/io.  8.  Mujin-ko.  4.  Shinden,  5.  Han- 
den.    See  Tosa  kunij  in  Part  II,  Chnps.  Ill  and  lY.  6.  Jundo-cho, 
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owner*s  nnme,  are  entered,  and  a  docament  bearing  the 
official  seal  of  the  headman  ^  and  company-chief  Berves  to 
prove  title.  In  towns  a  register^  of  the  osoal  sort  is 
kept.  In  Naka  Aon,  a  register  of  the  nsnal  sort  is  kept,  in 
Tillages  3  as  well  as  in  towns  .^  In  sales  of  town-lands  a 
proper  slip  is  posted  over  the  name  of  the  seller,  and  the 
attesting  seal  of  the  chief  elder  is  affixed. 

In  lyo  kunif  Uma  kori,  a  great  register^  of  a  similar 
sort  is  kept ;  and  the  relevant  entries  are  copied  on  small 
certificates  ^  and  given  to  the  various  owners,  each  bearing  the 
seal  of  the  district  magistrate*^  and  deputy.^  In  town- wards  a 
register  ^  of  a  similar  kind  is  kept.  In  transfers  of  property 
both  parties  file  a  petition  countersealed  by  their  companies^ 
and  the  town-magistrate  gives  a  document  of  permission. 

Baikaido.  In  Chikugo  A'loii,  Mitsuma  A-on,  some 
formal  process  sanctioned  by  custom  is  requisite  to  gain  title 
to  real  property,  while  as  to  personalty  deliver}'  of  possessioii 
only  is  sufficient. 

In  Buzen  A71711,  Eiku  kori,  a  register  ^^  is  kept  in  the 
village  office,  in  which  is  recorded  the  production,  area,  and 
common  name  of  all  plots  of  cultivated  and  forest-land,  as 
well  as  the  owner's  name ;  each  owner  keeps  a  *'  transfer- 
document,'*  certifying  to  his  title.  In  towns  a  transfar- 
book  ^^  is  kept,  in  which  aU  instruments  of  transfer  are 
entered,  the  title  being  certified  to  by  the  counterseal  of  the 
ward  elder  and  chief  elder,  and  by  the  indorsing  seal  of  the 
town  magistrate.  In  Shimoge  kori,  a  register  ^  of  a  dniDar 
sort  is  kept  for  cultivated  and  forest  land,  each  owner 
having  also  a  'transfer- deed"  to  certify  to  his  title.  In 
towns  a  register  ^  of  the  usual  sort  is  kept. 

1.  Shoya,  2.  Uri  {8Ble)-ken  (deed)-cAo.  8.  Nayo$e-cko.  4.  ifei* 
sai  (details) -7{{(^e  (strike  oui)-t8uke  (enter)-cAo.  6.  0  (great) -M^e/Wds 
certificate).  6.  Ko-sagefuda.  7.  Kori-bugyo,  8.  Bai-kwan,  9. 8mm 
(inch)- /r^7(  (ezaminatioD)-cAo.  10,  Nayose-cho,  11.  rifXM-ri-irat«iM« 
cho,  12.  Saku  (cultivation) -na 7111  (in  8acce88ioD)-rAo.  18.  iffm* 
cho. 
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In  Hyago  kuni,  Miyszaki  and  Eoya  kori,  a  register 
of  rice-field  and  upland  is  kept  in  every  village -office.  Mosi 
of  the  land  is  "  kUotment-lnnd,"'  and  every  8  or  6  years' 
the  Und  is  re-divided'  (except  the  newly  reclaimed  lands'), 
and  more  or  less  alteration  takes  place  in  each  one's 
share ;  *  so  that  although  one  may  call  himself  the  owner  of 
land  of  so  and  so  many  tens  of  kokii,  the  term  "  owner  "  is 
a  vain  one.  In  towns  a  register^  is  kept  in  the  ordinary 
way,  the  title  being  thas  certified. 

In  Osumi  kuni,  SO  kori,  there  is  a  strict  rnle  that  a 
farming  family^  cannot  own  town  land,  nor  a  merohaot 
bmilyT  own  village  land.  The  rice-fields  and  uplands  are 
nil  owned  by  the  feudal  lord  and  his  retainers,  and  the 
common  people  cannot  become  owners ;  they  may  in  fact 
be  regarded  as  croppers,  with  the  exception  of  those  who- 
reclaim  new  land ;  these  acquire  its  ownership  and  a  special 
record  is  kept  of  ench  in  the  register^  of  the  village  office. 
This  register  contains  also  the  nsnal  record  of  the  prodne- 
tion  and  area  of  all  rice-field  and  npland ;  and  there  are- 
several  greater  persons*  who  distribute  the  land  among  the 
lesEer  persons, ><*  and  these  cultivate  their  respective  por- 
tions.'^ All  persons  between  the  ages  of  15  and  60  aro- 
numbered  among  these  lesser  persons,  and  the  taxes  and 
suudry  services  are  paid  by  them.  In  the  case  of  town 
lands,  the  title  is  certified  to  by  a  deed  received  from  the 
feudal  official. 

In  Iki  kuni,  Isfaida  kori,  two  registers  are  kept  in  each 
villftge  for  cnltivivted  and  forest  land.  In  one,  the  "  olear 
book,"i  are  entered  the  prodaction  and  area,  with  tho- 
1.  Kuji-chi.  2.  ITari  (divide)- fciyeru  (eone  bwk).  8.  Shin-iat- 
ehi.  i.  Ukt-mocki.  5.  Dui-eAo.  6.  l^Bka.  7.  Sho-k».  6.  ifot» 
{artgioal,  cbiet)-cAo.  9.  Sa  (nMMygatkiTa  (leader,  head),  i.  e.  their 
Dame9  lead  all  others.  10.  Na-ko  (ehildren),  i.  e.  Isaaei  uamei.  An< 
other  eiplanatioQ  is  that  na  signifies  the  name  given  to  a  piece  of 
land,  aod  hence  the  land  iUell.  Tbns  the  nagathiTa  are  the  ohiels 
over  the  lasd.  See  Simmons,  "  Notes,  etc.,"  p.  101.  11.  Svnko, 
12.  ICyocho. 
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4>wiier*s  name,   of  all  newly-opened  land,  ^  as  soon   as  it 
is    surveyed.     But    as    all    land    except    forest- land    and 
ttade-land  ^  is  the  commou  property  of  the  whole   vill&gej 
even  a  person   who    has    newly-opened  land   Las   no  per- 
maneut    ownership,    and    bis    land    is    incladed      in     the 
process    of    equal    distribution    among    all    the     villagers. 
There  are  two  ways  of  distribution,  distribution  by  official 
orders  ^  and  distribution  by  mutual  consultution.^    In    the 
former  case  the  feudal  official  orders  the  distribution-super- 
intendent^ to  make  the  division.     The  latter  occurs  when 
many  families  have  divided,  branch  families  have  been  set 
up,  and  their  land  has  in  consequence  diminished  and  their 
.livelihood  become  difficult.     These  then  have  a  consultation 
of  the  whole  village  or  district,  ^  nnd  a  general  allotment 
of  shares 7  is  made.     Waste-land   newly  brought  into   cul- 
tivation  is   surrendered    by  its  owner    to  the    village   or 
district,  but  if  the  reclamation  has  been  made  but  a  short 
time  before,   so  that  the  profits  as  yet  accruing  are  small* 
the  owner  is  allowed,  af:er  an  inspection  of  the  land,   to 
keep  it  uutil  the  next  general  distribution.     This   is  called 
"temporary  owuership  until  the  next  distribution.*'®  In  the 
second  register  ^    are  entered  the  production  and   area  of 
the  lands  as  received  at  the  time  of  a  general  distribution ; 
this  is  for  the  purpose  of  tax-collection. 

In  Tsushima  kuni^  Shinioagatu  hori,  there  is  one 
register  ^0  in  which  the  production  and  area  of  all  rice  fit-Id  and 
upland  are  entered  ;  and  a  second  register,  called  **  present- 
cultivation-book,"  ^^  in  which  are  entered  the  names  of  the 
cultivators.  1-^  There  are  two  kind  of  lands,  public  and 
private.  Tiiat  which  is  newly  opened  and  cultivated  b}-  a 
man's   own   cfiorts   is   called   *' private  land,"  ^'^  and  he  is  in 


1.  KaihoncJiL  2.  Kaimen  (sen)-»m£j  {^xxry) -tanke  i^\i\\(i)-shinden 
(new  land).  3.  Go-ho-wari.  4.  Sodan-wari.  5.  Wari-huctyo. 
6.  Furey — the  extent  of  this  diatrict  is  obscure.  7.  Kohun  liniyo, 
^.Miitawari-iciiidai.  0.  TaJai-yose-cho.  10.  Ti<idiotsnkt'  (fix)-c//o. 
11.  Ima-»akucho.     12.  Tsukuri-nushi.     13.  Shi-den. 
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reality  the  owner.  But  the  Innd  which  has  been  cultivated 
since  early  times  is  called  "  public  Innd,**^  and  its  cultivators 
(called  **  present-cultivators  *')  can  only  take  the  profits^  of 
the  land  and  have  no  ow^nership.  In  towns  there  is  a 
register 3  in  which  frontage,  depth,  and  owner's  name  are 
entered,  and  the  title  is  thus  certified.  A  tax,  called 
•**  rafter  and  room  money,"*  is  imposed  on  town-lands. 

1.  Ko-den.       2.  Sakiitoku-mai,       3.  Ki-cho.        4.  Keta-ma-sen, 


M 
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CHAPTER  II. 


LESSER  RIGHTS  CONNECTED  WITH  LAND. 


2  1 


1.— BOUNDARIES. 

KiNAi.  In  Yamato  kunif  Soyegami  A'on,  boandary- 
fences  are  erected  and  repaired  by  the  owner  on  the  smuiy 
side.  2 

In  Settsu  kitnif  Nishinari  koriy  the  repair  of  a  fence 
must  be  done  at  the  joint  expense  of  the  owners  on  each 
side  and  under  their  joint  supervision . 

ToKAiDo.  In  Mikawa  A-tcni,  Atsnmi  kori,  there  is  for 
every  house  in  a  town  a  drain  for  conveying  away  filthy 
waters,  rimning  along  the  boundary  line  of  the  premises. 
The  saying  is,  '*  The  west  for  drains,  the  east  for  fences  : 
the  north  for  fences,  the  south  for  drains."  That  is,  the 
houses  on  the  west  or  the  south  of  a  drain  most  see  to  its 
cleaning ;  while  the  houses  on  the  east  or  the  north  of 
a  fence  must  see  to  its  repairs. 

In  Kai  kunif  Koma  kori,  fence-repairs  are  to  be  made 
at  the  expense  of  the  owners  on  each  side,  sharing  equally  ; 
but  if  one  is  too  poor,  the  other  mast  bear  the  whole.  In 
Yatsushiro   Aori,   where   a  canal   or  a  river   serves  as  a 


1.  lU  nkai.     2.  Ili-omote  (sun  in  front). 
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boundary,  the  middle  line  of  tbe^  river  or  canal  is  the 
boundary  line,  and  repairs  are  made  at  the  joint  expense  of 
the  owners  on  both  sides. 

In  Musashi  kunif  boundary  fences  and  walls  are 
recorded  in  a  map  kept  at  the  ward-assembly  office,  and 
known  as  **  certificate. "^  In  the  period  Kwnnyen  (1748- 
1750)  there  was  an  examination  of  all  boundaries  and  a 
revision  of  the  maps  ;  but  fire  afterwards  destroyed  them, 
and  there  is  now  much  confusion  and  error  in  regard  to 
the  lines.  It  is  the  custom  in  villages  to  mark  the  bound- 
aries of  hind  by  a  line  of  stones  or  of  charcoal  set  into 
the  earth. 

TosANDo.  In  Shinano  kiinif  Takai  kon,  when  the 
owner  of  laud  wishes  to  erect  a  fence,  it  must  stand  2  or 
3  feet  from  the  boundary  and  must  not  exceed  4  or  5  feet 
in  height.  ^  The  expenses  of  repairing  fences  between  resi- 
dence or  garden  land  and  the  like  are  to  be  borne  by  the 
owners  equally,  but  in  the  case  of  cultivated  Ituoid,  accord- 
ing to  the  assessed  production  of  the  plots  on  either  side« 
In  Haiiu  koriy  the  repairs  of  a  boundary- fence  running  east 
and  west,  the  owner  on  the  south  side  must  make  the 
repairs. 

In  Rikuzen  hinly  Miyagi  Aon',  fences  are  usually  built 
and  repaired  by  the  arrangement  called  **  sending-fence  "  3 
or  *'  sending-boundary  ;  *'  ^  that  is :  A  repairs  one-half  part, 
an(T  B  repairs  the  other  half.^  But  sometimes  the  work  is 
done  at  joint  expense  ;  often  one  owner  supplies  money,  the 
other  services.  In  Toda  A-ori,  the  custom  of  **  sending- 
fence  "  obtains,  each  owner  repairing  his  own  side.  The 
fence  stands  about  1^  feet  from  the  boundary,  and  may  be  8 


1.  Koken.  2.  So  as  not  to  cut  off  the  sunlight  from  the  next 
land.  But  the  rule  should  apparently  apply  only  to  the  southerly 
owner.  3.  Okuri  {8end)-kaki.  The  connection  is  obscure.  4.  Okuri- 
sakai.  5.  The  passage  in  Ugo  kuni^  infra,  shows  the  meaning  of  this 
nssatisfactory  explanation. 
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or  5  or  even  10  feet  high,  as  the  owner  pleases  ;  the  materi- 
al may  be  boards  or  bamboo  or  living  shrubs.  But  in 
former  times  the  farmers  were  not  permitted  to  build  a  board 
fence.  When  a  canal  or  river  forms  the  boundary,  nn  earth« 
moimd  is  made  along  each  bank  for  the  whole  distance, 
quite  distinct  from  the  private  lands  adjacent.  The  width 
of  the  mound  for  a  6-foot  canal  would  be  8  feet  on  each  side, 
and  the  owners  on  each  side  repair  one  half  of  the  canal. 
Sometimes  a  moat  serves  as  the  boundary,  encircling  the 
residence-land  on  all  sides  ;  the  land-owner  owns  the  moat 
and  therefore  repairs  it  at  his  own  expense.  Formerly  this 
was  a  common  practice,  but  owing  to  a  prohibition  at  one 
time  issued,  these  moats  are  now  seldom  met  with.  Where 
a  river  separates  two  villages,  the  middle  line  is  the  bound- 
ary. Even  when  the  course  of  the  river  is  changed  by  a 
flood,  this  line  remains  the  boundary.  The  area  covered  by 
tlie  new  channel  is  called  **lost  land,''  and  the  assessment 
of  the  owner  is  proportionately  reduced ;  yet  his  name  i» 
still  preserved  as  owner,  even  though  the  river  covers  his 
property. 

In  Uzen  ktmiy  Okitama  Aron,  the  owners  of  residence- 
land  must  repair  boundary  fences  at  their  joint  expense. 
The  fence  must  not  exceed  6  or  7  feet  in  height.  Where  a 
river  separates  two  villages,  the  banks  form  the  boundary, 
not  the  middle  line.  When  the  course  of  the  river  is 
changed  by  a  flood,  so  as  to  cut  ofi*  a  portion  of  the  land  of 
one  village,  this  portion  is  owned  in  common.  The  same 
rule  obtains  where  the  alteration  of  course  has  been  within 
the  limits  of  one  village  and  an  individual  proprietor  finds 
his  land  cut  ofi*. 

In  Ugo  kujii,  Akita  kori,  when  a  river  or  canal  serves 
as  a  boundary,  the  hne  runs  through  the  middle  of  the 
stream,  stakes  being  driven  to  mark  the  line.  Each  half  of 
the  river  or  canal  is  repaired  by  the  owners  on  thai 
side,  though  sometimes  it  is  made  a  matter  of  joint 
expense.     The    •*  sending-boundary "  is   customary  in  re- 
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gard  to  fences  ;  thus,  A  repairs  the  nortbem  fence,  [divid- 
ing his  land  from  B's] ,  B  repairs  his  northern  Eanoe  and 
so  on.  In  Yuri  koi-i,  the  honndary  fence  [in  towns]  is 
usually  placed  midway  in  the  spate  i-f  U  tout  left  between 
two  honaes,  and  is  repaired  at  joint  txpense.  Where  two 
houses  are  built  with  a  single  partition  wail  and  a  con- 
tinuous roof,  the  wall  and  roof  are  repaired  at  joint  expeaM. 

HoKUBOKUDO.  In  Echizen  kiini,  Asuha  boii,  the  bound- 
aries of  residence- liind  in  towns  ure  marked  by  stakes  of 
chestnut  trees  driven  into  the  ground  S  fc-et  deep ;  and 
when  the  residence  is  sold,  the  stakes  are  taken  up  and 
fresh  ones  driven.  Eepnirs  of  fei:ces  form  a  joint  obligation, 
the  parties  on  each  side  repairing  one  hslf.'^ 

In  Echigo  ^uiit,  Kambara  koi-i,  [in  towns] ,  a  drain  is 
made  in  the  space  of  I^  feet  (known  as  "  shed- space ") 
required  to  be  left  between  two  houses.  The  drain  serves 
as  a  boundary,  a  stake  being  driven  in  the  raiddle.  The 
space  of  T^  inches  ^  belongs  to  each  bouse,  and  repairs  are 
made  jointly.  In  Uwonnma  kvii,  where  a  river  separates 
two  villnges,  the  middle  line  is  the  bonndnry.  Nor,  when 
a  flood  niters  the  course  of  the  river  does  the  honndary 
change ;  bnt  the  new  channel  is  owned  half  by  one  village) 
half  by  the  other. 

In  Evhigo  kiiHt,  Koahi  kori,  the  drains  between  adjaoent 
laiid^  are  used  as  boundaries,  the  dividing  line  rnnning 
through  the  middle  of  the  drain.  Each  owner  repairs  his 
own  fences. 

In  Echu  hmi,  Imizu  koi-i,  the  owner  'for  example)  of 
plot  A  repairs  the  fences  between  A  and  B,  the  owner  of 
plot  B  the  fence  between  B  and  G,  and  so  on.  b  [Sometimes] , 
if  tlie  fence  (for  example)  18  2  feet  thick,  one  owner  repairs 
one  foot  of  thickness,  the  uther  the  other  foot.  If  one  owner 
refuses  or  is  unable  to  do  bis  shsire,  he  is  considered  to  havo> 
1.  Probalily  lli«  name  arrangement  termed  okuri-iakai,  in  Vgo 
kiiiii,  and  Bikuzen  kvni,  rupra.  3.  A  Japanew  loot  has  onl^r  10 
inches.    3.  This  conenponda  to  the  ohtri-Mhti,  *i^r». 
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overlooks  adjacent  land.  But  the  rain  must  not  be  shed 
upon  adjacent  land.  In  Nisbinari  hoH,  wben  a  storebonse 
or  projecting  lattice  ^  is  built  too  near  tbe  public  highway, 
the  owner  must  consult  and  obtain  permission  from  the 
ward-elder  and  tbe  neighbors  ;  and  whenever  repairs  are  to 
be  made  to  it,  tbe  same  procedure  is  necessary. 

ToKAiDo.  In  Iga  kunif  Abe  koriy  a  lionse  may  be  bnilt 
close  to  the  boundary-line  ;  and  if  the  rain  is  shed  upon  the 
adjacent  land  no  objection  can  be  made.  But  when  on» 
builds  a  house  higher  than  the  adjoining  ones,  it  is  the 
custom  to  cut  out  a  part  of  the  transverse  beam  supporting 
the  ends  of  the  eaves  [of  the  new  bouse] .  That  it  overlooks 
the  adjacent  premises  is  no  cause  for  objection. 

In  Ise  kinii,  Ano  A-ort,  all  buildings  must  stand  bock 
1^  feet  from  the  lino.  No  objection  can  be  made  if  a  hoase 
overlooks  the  neighboring  premises,  either  from  its  second 
story  or  from  a  window.  But  in  order  to  grow  a  high  tree 
in  cultivated  land  one  must  pay,  in  rice  or  money,  a  snm 
called  *' shade-payment ''2  as  a  compensation  for  the 
obstruction  of  sun-light.  In  towns  the  rain  must  not  be 
shed  upon  adjacent  ground  ;  and  a  law  of  the  fief  prohibits 
the  erection  of  a  three-storv  house  or  of  a  storehouse. 

In  Omori  huniy  Aichi  kori,  people  dishko  to  have  a 
neighboring  house  overlook  their  premises  from  a  second 
story  or  a  window,  and  a  screen »  must  alwaj's  be  con- 
structed. Kain  may  be  shed  upon  adjacent  premises. 
In  villages  tall  trees  are  not  to  be  placed  where  their  shade 
may  injure  cultivated  land,  and  if  a  tree  grows  above  18 
feet  4  in  height,  the  person  injured  may  cut  it  down. 

In  Totomi  knin\  8ano  kon\  in  tuwns  it  has  always  been 
allowable  to  place  houses  close  together,  without  providing 
any  sun-space.  But  in  villnges  it  is  customary  to  build  far 
enough  away  from  the  boundary  to  shed  the  rain  on  one's 
own  land. 


1.  Tsini-koshi.    But  the  exact  reference  is  not  clear.    2.  JTa^e- 
shiki,    8.  Mikakushi.    4.  Three  ken. 
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In  Kai  kuiii,  Eoma  kori,  a  new  liiiuae  must  staud  1  or 
2  feet  from  the  bouudai^,  bo  as  &ot  to  shi>d  ruin  on  the 
adjoining  land.  In  Yatsnshiro  kori,  in  towns,  tht  distanca 
from  tlie  line  is  not  less  than  half  a  foot  or  1  foot,  nuJ  it 
never  exceeds  3  feet.  In  Yatsnshiro  Imii,  nni'  cannot  plnnt 
a  tree  on  his  own  land  [near  the  botimkry]  without  the 
neighbor's  consent. 

In  Idzii  hint,  Takata  kori.  notwithstanding  that  one's 
'and  may  be  injured  in  consequent-e  of  its  position  [with 
reference  to  a  building  nlrendy  exiatiu!;] ,  no  uhjecition  can  he 
made,  since  by  old  custom  one  must  submit  to  this.  But  no 
new  building  cnn  be  erected  which  iuiiioiiies  auy  burden  on 
adjacent  land.  It  is  customary  to  pntscrve  a  npace  of  3  or 
4  feet  width  between  the  sides  of  houses,  the  test  being  that 
oxen  and  horses  may  pass  through. 

In  Sagaroi  kttni,  Eamakura  koti,  there  is  a  general 
prohibition  against  the  planting  of  trees  on  the  southeru 
side  of  a  neighbor's  land,  whether  residence- land  or  cultivat- 
ed land.  Trees  already  plsuted  are  trimmed  every  year,  eo 
as  to  keep  them  firom  shutting  nff  the  Rua-light.  In 
Ashigara  kori,  the  rule  for  the  erection  of  a  building  is 
that  it  must  be  6  feet  distant  from  the  adjacent  pre- 
mises ;  but  when  the  land  is  too  small  for  conveniently 
observing  this  rule,  a  mutual  arrangement  is  sometimes  made 
bj'  which  the  builder  of  the  new  house  is  permitted  to  shed 
the  rain  upon  the  adjoining  premises. 

In  MusBshi  kiiiii,  Saitama  koti,  in  building  a  house,  s 
space  of  1^  feet,  and  in  buildiug  a  storehonse,  a  apace  of 
2i  feet,  must  be  left  between  the  building  and  the  boundary 
lieu.  A  tree  planted  in  residence -laud  adjoining  cultivated 
latid  must  be  jilaced  18  feet  from  the .  boundary  line.  Eveo 
then,  if  it  casts  a  shade  on  adjacent  cultivated  land,  the 
leaves  must  bo  removed,  although  it  need  not  be  cut  down  ; 
yet  if  the  adjacent  land  is  meadow  or  rice  field  the  tree 
must  bo  cut  down.  In  Iruma  kori,  a  bouse  must  aland  IJ 
feet  from  the  boundary  line,  and  a  storehouse  8  faet.     When 


•ittVAlK    LAW   IN    OLD   JAPAN  I 

:vij^s>^<u'y   in   building  to  erect  an  enclosure  ^ 
iw  ^«aus«*«  npoD  a  main  road,  it  is  customary  to 
^..,,si*     »**   *ooii  officers   for   permission.      If  a   tree    on 
«.>v'^vUivv-jWid  grows  to  more  than  10  feet  2   in  height,   it  is 
.  .^*^v**«w:^^    to   have   a   *'  shade-cutting.  '*      Whether    small 
,;:^*^.*4Jt?*i  "thatch-covered*' 3  may  be  planted  around   the 
-«*^'  ji  A  piece  of  cultivated  land,  is  decided  by  consultation 
'^iUi  tin  aiitjacent  owners.     In  some  villages  it  is  required 
:lMt«  wlien  timber  trees  are  planted   near   cultivated    land, 
A  $^v  of  about  72  feet  must  be  left  on  the  southern  side  of 
|Ik»    cultivated    land  and   a    space    of  about    60  feet     on 
1^    western  and    northern    sides.       In    Toyoshima    kori^ 
a  new  house  must  staud  back  half  a  foot  from  the  bound- 
ary, making  a  distance  of  1  foot  between  the  houses.     The 
<kbject  of  this  is  to  prevent  the  shedding  of  rain  on  adjacent 
land.     But  in  recent  times  this  rule  has  not  been  observed. 
The  style  of  building  known  as  **  Osaka  style ''  (in  which 
the  posts  supporting  the  second  story  are  placed  directly  on 
the  front  fuundatiou  line  [instead  of  standing  some  distance 
in   the   rear] )  is   not  permitted,  except    for    theatres    and 
prostitution -houses,  which  require   large    rooms   and   con- 
venient egress  in  case  of  lire.*    (Since  the    Restoration,   a 
rule   has    been   made  that  the  foundation  must  stand  3  feet 
from  the  line). 

In  Shimosa  knni,  Imba  hn  /,  ordinary  trees  must  not 
be  plimted  nearer  to  cultivated  land  than  1 J  feet,  and  timber- 
trees  not  nearer  than  18  feet.  Li  Katori  Aon*,  in  building 
a  house  it  may  be  so  placed  as  to  shed  rain  upon  the 
Adjoining  premises.  To  plant  a  tree  near  cultivated  land 
the   consent   of  the  owner  must  be  procured,  and  a  timber 


1.  Soto-kakoi.  2.  Onejo=zien  shaku.  3.  Because  the  rice-stifiw 
is  tied  around  them  to  be  sun-dried  and  become  thatch.  4.  The 
ordinary  style  gives  only  a  gable  roof  with  attic  rooms,  which  do 
not  give  upon  the  street  in  such  a  manner  as  to  allow  speedy 
•egress. 
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tree  in  such  n  spot  ninst  not  in  any  case  exceed  6  feet  in 
height.  A  tree  naturally  growing  there  must  he  cut  down 
immediately  on  the  request  of  an  adjacent  owner. 

TosANDo.    In  Omi  kimi,  Shiga  koiHy  a  house  must  he  so- 
huilt  as  not  to  shed  rain  on  the  adjoining  premises.     In 
villages  a   space  of  4  or   5  feet  must  he  left  withm  the 
houndary  line,  and  a  window  opening  on  adjacent  premises 
must  have  a  screen.      One  may  at  pleasure  plant  trees  close- 
to  the  cultivated  land  of  another ;  hut  in  order  not  to  give 
the  adjacent  owner  the  henefit  of  the  rain  collected  and  shed 
hy  the  foliage,  the  foliage  on  the  outer  side  of  the  tree  is 
stripped  off.       In  Inugami  kori^  a  house  must  be  built  so  as- 
not  to  shed  rain  on  the  adjoining  premises.     A  tree  may 
not  be  planted  near  cultivated  land  so  as  to  cast  a  shadow 
upon  it;  but  sometimes  a  sum  of  money  called  *'  shade-rent  *'^ 
is  agreed  upon  and  paid  to  the  owner  of  the  land  so  shaded. 
If  such  a  tree  grows  beyond  10  feet  in  height,  the  excess  i» 
cut  ofi. 

In  Mino  kiini,  Atsumi,  Kagami,  and  Katagata  kori,  a 
house  must  be  built  so  as  not  to  shed  rain  on  the  adjoining 
premises ;  but  an  overlookiug  window  is  not  objected  to.. 
Large  trees  cannot  be  transplanted  near  cultivated  land. 
Trees  already  so  planted  must  be  trimmed  off  frequently. 
In  Ahachi  korij  a  house  must  be  built  so  as  not  to  shed  rain  on 
the  adjoining  premises.  If  without  consultation  with  the  ad- 
jacent owners  a  house  is  built  so  high  that  the  ends  of  the 
eaves  overhang  the  adjoining  premises,  the  builder  cannot 
complain  if  the  adjoining  owners  cut  off  the  overhanging^ 
portion.  If  the  second  story  of  a  house  overlooks  the 
adjoining  premises,  a  screen  must  be  put  up.  When  a  tree- 
is  near  cultivated  land,  all  growth  over  10  feet  must  be 
lopped  off.  In  Ono  Aor**,  before  building  a  house  in  a  town 
one  must  file  with  the  feudal  official  a  petition  countersigned 
hy  his  company  and  the  ward  officers  of  the  place  where 
the   land   is  situated,    and   niiiht  also  furninh  a  plan  of  the 

1.  Kage-nengu, 
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house.  After  dne  examination,  permission  is  given.  Ko 
such  proceediugs  are  necessary  in  case  of  a  house  in  a 
village,  but  a  house  must  stand  back  about  3  feet  from  the 
boundary  line  ^  of  a  road  or  of  cultivated  land ;  this  is  called 
*^  shade- withdrawal.'*  ^ 

In  Shinano  kimij  Takai  koriy  the  house  must  be,  on 
the  south  side,  so  placed  that  it  docs  not  shed  rain  on  the 
land  to  the  south,  and  on  other  sides,  a  space  must  be  left 
equal  to  the  length  of  the  post  [of  the  lower  story]  .^ 
Trees  must  not  be  planted  near  adjacent  land  un  any  side. 
In  Baku  hori,  the  foundation  of  a  new  house  must  be  laid 
from  6  to  10  feet  from  the  boundary.  But  in  towns,  where 
space  is  scarce,  this  rule  is  not  observed.  The  owner  of 
laud  standing  high  towards  the  south  must  see  that  he  does 
not  cut  off  the  sunlight  from  residonce-laud  [to  the  north 
of  him] .  But  where  the  slope  is  upwards  from  south  to 
north,  the  obligation  is  of  course  a  light  one.  In  Minocbi 
kun'y  the  tops  of  trees  in  residence  or  garden  land  must  be 
lopped,  so  as  not  to  obstruct  the  sunlight. 

In  Kotsuke  hnuit  Oharaki  kori,  the  foundation  of  a 
house  must  be  i»laced  1^  feet  distant  from  the  boundary  line. 
No  objection  is  taken  if  a  second  story  or  a  window  over- 
looks the  adjoining  premises.  Trees  jdanted  on  residence 
land  close  to  cultivated  land  must  stand  8  feet  back  from  the 
boundary  ;  and  if  they  grow  so  as  to  cast  shade  on  the 
adjoining  premises,  they  must  be  hipped. 

In  Iwaki  ku)u\  Shiiakawa  koriy  before  building  a  house 
in  a  town,  on(^  mu«t  file  a  petiti(m  showing  the  ground-plan ; 
a  ward-oilioi-r  then  makes  an  inspection  and  grants  the 
permit.  The  house  must  stand  ]  J  feet  from  the  boimdat}'- 
line.  In  villages  trees  of  a  forest  adjoining  cultivated  land 
are  cut  down  all  around  for  a  space  of  G  feet  from  the  bound- 


1.  Kni»(n.  "2.  Kunc-liihi.  3.  I'his  would  1)C  alxait  10  feet.  The 
object  of  tilt;  [:io:itir  ^pncc  en  the  north  s'ulewns  to  prevent  the  in- 
teiccpti  HI  i)f  the  mini's  r:iys  coining  from  tli'.^  south. 
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ary ;  this  is  called  *'  tree-shade-cutting."     Trees  planted  on 
residence-laud  must  stand  3  feet  back  from  the  boundary. 

In  Iwashiro  kuni,  Shinobu  kori,  before  building  a  house 
in  a  town,  one  must  file  a  writing  stating  that  the  adjoining 
owners  have  no  objection  and  procure  the  permission  of  the 
feudal  official.  The  foundation  must  be  placed  1^  feet  from 
the  boundary  line.  No  objection  is  made  if  a  second  story 
or  a  window  overlooks  adjoining  premises.  Where  iu  vill- 
ages a  forest  adjoins  cultivated  land,  the  trees  are  cut 
down  for  a  space  of  18  feet  from  the  southern  boundary- 
of  the  cultivated  land  and  of  9  feet  from  the  northern 
boundary.  In  Aidzu  kori,  the  distance  from  the  boundary 
is  1^  feet  for  houses  and  2^  feet  for  storehouses.  Windows 
are  forbidden  on  the  northern  and  western  sides ;  windows  on 
the  southern  and  eastern  sides,  when  intended  for  the  admission 
of  light,  are  lawful,  but  must  have  a  screen.  Trees  casting 
a  shade  on  cultivated  land  are  prohibited;  and  though 
mulberry-bushes  may  be  planted  3  feet  back  from  the 
boundary,  they  must  be  jcut  down  if  complaint  is  made  by 
the  adjoining  owner. 

In  Rikuzen  /limi,  Toda  Ao/t,  large  trees  must  not  be 
planted  to  the  south  of  a  house  in  such  a  way  as  to  cut  off 
sunlight.  Dwellings  and  storehouses  are  usually  placed  1-J 
feet  from  the  next  house,  but  further,  if  there  would  result 
any  inconvenience  to  the  neighbor  by  the  shedding  of  rain 
from  the  roof ;  for  every  one  is  under  an  obligation  to  avoid 
causing  annoyance  in  that  way.  In  Miyagi  Aon,  the  distance 
between  two  houses  should  be  1 J  feet  (the  term  being  **  wall 
exlreinities  ")  ;  but  the  parties  may  by  agreement  lessen  this 
distunce,  and  the  rule  is  by  no  means  generally  observed. 

In  IMutsu  kuni,  Tsugaru  korif  no  tree  may  be  transplant- 

>        ed  so  as  to  cast  a  shade  on  cultivated  land,  and  the  growth 

of  lioes  already  so  placed  must  be  cut  off. 

/  In    Uzcn   JiUni,   Okitama   korij    the    distance   between 

dwelling's    is    customarily    1^    feet,    between    storehouses 

o  ivct.     The  roof  must  be  so  arranged  that  rain  and  snow 
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caught  by  it  will  not  fall  upon  the  acyacent  premises. 
Trees  in  residence  land  must  be  planted  at  least  8  feet 
from  the  line ;  otherwise  the  adjacent  owner  may  remove 
them. 

In  Ugo  kimi,  Akita  kon,  in  towns,  a  house  must  be  so 
placed  that  the  rain  is  shed  within  the  boundary  line  of  the 
adjacent  house.  On  the  public  highway  the  house  must 
stand  back  6  feet,  and  from  tbe  front  a  short  roofing  projects, 
forming  what  is  known  as  the  **  lesser  store,**  ^  and  shed- 
ding the  rain  upon  the  highway  itself.  Under  and  through 
this  any  one  may  pass.^  If  the  structure  is  burnt,  the 
owner  receives  by  way  of  assistance  of  the  authorities  the 
sum  of  1^  kwanimon, 

HoKUROKUDo.  In  Echizen  kuni,  Asuha  koii,  a  fee 
called  <*  shade-money "  must  be  paid  to  a  neighbor  on 
planting  a  tree  close  to  his  land.  In  Tsuruga  A*on\  trees 
must  stand  8  feet  from  the  boundary  ;  if  the  growth  over- 
shadows the  adjacent  land,  the  parties  meet,  determine  the 
proper  length,  and  cut  off  the  branches  to  that  point.  In 
building  a  house  in  a  town  the  peimisslon  of  the  headman 
must  first  be  obtained,  after  petition  andSuspection ;  and 
thus  no  controversies  arise  as  to  the  overlookiDs  of  windows 
or  the  shedding  of  rain.  Storehouses  are  pla^  1  foot 
from  the  boundary.  In  Kambara  kon\  where  it  il^esired 
to  raise  the  level  of  the  land  with  a  view  to  erecting  a 
the  owner  must  before  building  notify  the  ward-reprl 
tative,  who  inspects  the  premises,  and  if  the  adjacent  owi 
do  not  object,  permission  is  given.  If  it  is  desired  to  pj 
the  house  nearer  the  boundary  than  is  allowed  b^'  law, 
consent  of  the  adjacent  owner  most  be  obtained,  compensa* 
tion  of  course  being  made'  to  him.  The  extra  distanee 
thus  allowed  is  1^  frikjRid  fltt^M^nnion  " 


l.A> 
for  the  p*" 
public  w 
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rule  "1     is    used.       A    written    instrument     noting     the 
exceptional  mode  of  building  is  in  these  cases  always  given* 

In  Kaga  kuni,  Ishikawa  korif  in  towns,  permission  to 
bnild  a  house  must  first  be  obtained  by  petition  to  the  ward- 
assembly,  on  inspection  being  first  made  to  see  that  no  ob- 
struction of  streets  is  to  be  caused.  In  villages  no  permission 
is  needed  if  the  front-beam  2  of  the  house  is  shorter  than  15 
feet ;  if  it  is  longer  than  18  feet,  permission  must  be  obtained 
by  filing  a  petition  with  a  ground  plan  of  the  house. 
When  a  house  is  built  near  cultivated  land  so  as  to  cause  in- 
jury by  its  shade,  the  owner  must  give  in  compensation  an 
amount  of  rice  equal  to  that  produced  from  a  piece  of  land 
about  6  feet  by  12  feet.  In  Kawakita  kori,  the  distance 
between  adjacent  houses  is  always  1^  feet,  without  regard 
to  the  relative  heights.  In  Nogi  kori,  dwellings  must  be 
placed  about  6  feet  from  the  boundary. 

In  Echu  kinii,  Nei  koriy  one  must  first  procure  the 
inspection  and  consent  of  the  feudal  official  before  a  new 
house  can  be  built.  In  Imizu  kori,  no  objection  can  be 
taken  to  the  building  of  a  second  story,  even  though  it  afibrds 
a  view  of  the  next  premises  ;  still,  a  window  may  not  be 
made  merely  for  the  purpose  of  gazing  into  one's  neighbor's 
house.  The  distance  between  two  houses  must  be  at  least  2 
feet.  In  Tonami  kori,  the  owner  of  a  house  situated  on 
upland  or  uncultivated  land  may  not  plant  a  tree  within  12 
feet  of  adjoining  [cultivated]  land.  Where  there  are  a  num- 
ber of  plots  of  cultivated  land,  each  owner  must  be  careful 
not  to  plant  trees  so  as  to  injure  adjacent  land  by  the  shade. 
If  this  is  done  without  consent  of  the  other  owner,  the  latter 
has  the  right  to  remove  it. 

In  Echigo  kuni\  Kambara  Aon,  a  house  must  stand 
half  a  foot  from  the  boundary,  the  distance  between  the 
houses  being  1  foot.  In  Kubiki  kon^  it  is  a  long-established 
rule  that  each  person's  snow  must  fall  on  his    own  ground  ; 


1.  Daikn-ho.     2.  Mayeguchi-utsuhori, 

PI.  T.-3. 
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and  if  owing  to  the  size  of  a  honse  or  its  proximity  to  the 
next,  its  snow  nccumnlates  on  the  neighboring  premises,  the 
owner  must  go  and  carry  it  off.  Where  a  window  is  made 
on  the  side  of  a  house,  there  must  be  a  space  of  2  or 
8  feet  between  the  houses,  In  Eoshi  kon^  hoases 
stand  back  1^  feet  from  the  boundary.  To  overlook 
adjacent  land  is  not  permitted.  In  villages  trees  must  stand 
back  8  feet  from  the  boundary  ;  but  if  a  tree  properly  placed 
grows  so  as  to  cut  the  light  from  adjoining  fields,  no  objection 
can  be  made.  In  Knriha  kori,  trees  and  houses,  in  villages,, 
must  stand  back  8  feet  from  the  boundary.  But  in  some- 
villages,  called  "  land-distributing  villages,*'  ^  it  is  the  cus- 
tom to  make  a  [periodical]  distribution  ^  of  all  its  lands,  and 
the  possessions  of  all  the  villagers  are  equal ;  ^  and  if  in 
these  there  is  anywhere  a  tree  which  injures  adjacent  fields^ 
the  village  officials  have  it  removed. 

In  Bado  kuni,  Sawata  kori,  a  house  must  stand  back 
from  the  boundary  7^  inches,  if  it  has  a  shingled  roof,  and 
li  feet,  if  it  has  a  thatched  roof.  The  overlooking  of  ad- 
jacent land  is  no  ground  for  objection.  If  in  a  village  a  tree 
casts  shade  on  an  adjacent  field,  it  must  be  cut  down  with- 
out delay.  If  a  grove  next  to  a  rice-field  grows  and  finally 
cuts  off  light,  the  owner  of  the  field  may  cut  down  all  the 
trees  for  a  space  of  2^  feet  from  the  boundary,  without  any 
notice  to  the  owner  of  the  grove. 

Sanindo.  In  Tamba  ktuti,  Kuwata  Aon*,  on  building  a 
house  one  must  first  file  a  so-called  **  house-building 
petition,*'  with  a  certificate  of  consent  from  the  adjacent 
owners,  and  must  obtain  permission  from  the  feudal  official ; 
and  no  complaints  by  others  are  thereafter  receivable. 
Trees  must  be  planted  18  feet  from  the  boundary  of  adjacent 
cultivated  land ;  and  natural  growth  which  encroaches  on 
this  space  must  be  cut  off.  In  Taki  Ao/i,  a  house-foundation 
is  laid  IJ  feet  from  the  boundary,  and  tho   presence  of  the 


1.  Jiuanmura.    2.  Warikaije  {d'widechan^e).    S.Kohei. 
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BeighboTS  is  reqnested  ou  sucli  nn  occaaion  ;  thongh  not 
where  a  storebonse  or  il  mere  out- building  ia  coutempktcd. 
Screens  must  be  used  for  iviudows  that  overlook.  Trees 
stanilitig  n«fir  bouiuLiries  of  cultivated  land  must  not  be 
allowed  to  grow  higher  than  15  feot,  and  branches  extending 
over  the  boundary  must  be  lopped  off. 

In  Tango  kimi,  Kasn  l.vri,  the  bnmches  of  trees  stand- 
ing near  boundaries  are  cut  once  iu  8  years,  a  consultation 
being  first  held.  In  toi,vns  the  consent  of  adjacent  owners 
and  the  permission  of  the  elder  muxL  be  obtained  before 
building;  and  Bnbseijuent  coniplnints  are  therefore  rate. 
Id  Eumano  kort,  h  house  must  not  stand  so  as  to  shed  rain 
upon  adjacent  premises  ;  storehouaeH  stand  J  of  a  foot  from 
the  boundary.  Screens  are  required  for  windows  that  over- 
look. 

In  Tajima  kimi,  Izushi  koii,  in  villages  trees  must 
stand  2  or  3  feet  from  the  bouadnry ;  if  the  brnnchea  grow 
ont  over  the  bonndiiry,  the  overhanging  part  must  be  lopped. 
off,  the  measure  being  made  by  erecting  a  bamboo  stick  nt 
the  honndary.  In  towns  the  inspection  and  permission  ofa 
ward  officer  mast  be  asked,  before  building  a  house ;  su  that 
complaints  about  overlooking  others'  promises  are  rare. 
Storehouses  stand  back  from  the  boondary  |  of  a  foot,  if  a 
liaftii/a, '    and  1  J-  feet,  if  a.  tariiyri.^ 

In  Idzumo  kuiii,  Kliimane  l;ori,  a  new  house  must  stAnd 
1 J  feet  from  the  adjacent  land  ;  but  the  rule  does  not  apply 
to  outhouses.  Windows  so  placed  as  to  overlook  the 
adjacent  premises  muEt  be  screened.  In  Nogi  kori,  in  towns, 
the  distance  from  the  boundary  must  be  1^  foet,  the  whole 
space  being  thus  8  feet.  The  object  of  preserving  it  is  to 
provide  a  space  for  the  drain.  But  in  villages  there  is  no 
rule,  the  parties  settling  the  matter  among  themselves. 
Trees  may  not  be  planted  within  6  ken  of  the  boundary, 
in   lowland,   or  1    hm,   in   upland,  thongh  these  distanoea 

1.  Local  nsmGS  for  special  kinds  of  haildinga. 
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vary  accordlug  to  the  slope  of  the  land.  In  Eamikado 
kori,  a  new  house  stands  1^  feet  from  the  houndaryy 
that  is,  8  feet  from  the  next  house.  The  object 
of  preservmg  this  interval  [called  "sun-striking*']  is  to  allow 
opportunity  for  ingress  and  egress  at  the  occasion  of  a 
funeral  or  of  a  commemoration,  ^  when  it  is  customary  for 
the  family  not  to  appear  on  the  puhlic  highway.  So  that 
there  is  iu  these  towns  invariably  a  passage  between  adjacent 
houses.  Overlooking  windows  are  forbidden,  unless  some 
good  reason  exists ;  but  even  then  they  must  be  screened. 

In  Iwami  kuni,  Shima  kon,  the  distance  between  two 
houses  must  be  at  least  2  feet,  in  order  that  rain  may  not 
be  shed  on  a4jacent  premises.  If  a  man  builds  nearer, 
80  that  the  rain  does  fall  upon  the  next  land,  he  must 
construct,  at  his  own  expense,  an  eaves-trough.  The  owner 
of  trees  standiug  at  the  edge  of  another's  cultivated  land 
must  cut  them  down,  if  they  exceed  7  or  8  feet  in  height. 
Such  trees  are  termed  **  nuisances,''  and  their  cutting 
down,  "shade-cutting.*'  In  Naka  kon,  the  distance  be- 
tween two  houses  must  be  at  least  2  feet,  each  being  1  foot 
from  the  line.  Overlooking  windows  may  not  be  constructed 
in  dwellings ;  but  there  is  no  restriction  ns  to  storehouses. 

Sanyodo.  In  Bigo  huni,  Fukatsn  k^n,  overlooking 
adjacent  premises  from  a  window  on  a  second  story  is  not 
allowed,  and  a  shutter  must  be  constructed.  In  Bichu  kuni, 
Kuboya  kori,  houses  must  stand  1^  feet  apart.  If  a  clothes- 
drying  platform  is  to  be  built  on  the  roof,  notice  must 
£rst  be  given  to  adjacent  owners.  When  cultivated  land  is 
turned  into  residence-land,  the  permission  of  the  feudal 
official  must  be  obtained,  and  no  high  tree  can  be  planted  so 
as  to  cut  off  the  suu-light  from  adjacent  cultivated  land.  In 
ifitsuki  kon,  in  building  a  house,  the  ordinary  petition  and 
plan  must  be  filed ;  after  inspection  by  the  village  officer  and 


1.  In  honor  of  oue  who  has  passed  away. 
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by  the  neighbors,  and  after  consent  obtained  of  both,  the 
house  may  be  bailt,  and  no  objections  will  thereafter  be 
entertained. 

In  Aki  kuni,  Numata  and  Aki  kori,  the  permission  of 
the  feudal  official  mnst  be  obtained  before  building  a  town 
house,  except  in  the  case  of  outbuildings  less  than  8  feet  in 
height.  If  the  structure  is  not  built  according  to  the  plan  a9 
authorized,  it  is  torn  down.  Overlooking  or  shedding  rain 
upon  adjoining  premises  is  forbidden  by  custom.  A  house 
near  cultivated  land  in  a  village  must  stand  back  8  feet ; 
no  fence  higher  than  8  feet  and  no  tall  tree  may  be  put  near 
cultivated  land. 

In  Suwo  ktinif  Yoshihiki  kori,  in  towns,  the  distance 
between  two  houses  must  be  the  length  of  a  tile,  that  is,  1^ 
feet.  Overlooking  windows  are  forbidden,  as  well  as  over- 
looking second  stories.  In  Eyuka  kori,  houses  must  stand  2 
feet  from  each  other,  in  order  that  the  rain  may  not  be  shed 
on  the  adjoining  premises.  Houses  may  not  be  built  in 
a  district  devoted  to  cultivation,  unless  for  special  reasons, 
and  then  not  nearer  than  48  feet  to  the  adjacent  cultivated 
land.  Moreover,  the  covering  of  the  roof  with  tiles  is 
forbidden,  reeds  aloue  being  permissible  for  this  purpose.^ 
In  Tsuno  kori,  the  permission  of  the  deputy  must  be 
obtained  before  building  a  house  on  cultivated  land,  because 
a  law  forbids  the  erection  of  houses  on  rice-land,  except 
where  the  lack  of  rain  or  the  cutting  off  of  irrigation  chan- 
nels  has  rendered  the  land  unavailable  for  rice. 

Ill  Nagato  kuni,  Amu  kon,  overlooking  windows  in 
dwellings  are  forbidden.  But  in  storehouses  they  may  be  as 
numerous  as  one  pleases. 

Nankaido.  In  Awa  kiini,  Nabigashi  kori,  in  towns,  a 
house  may  if  necessary  be  built  as  near  as  1  foot  from  the 
next  house.     Overlooking  windows  are  prohibited,  etcept 


1.  The  object  of  this  regalation  does  not  appear,  unless  it  be  the 
discouragement  of  expensive  stmotores. 
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lu  (Mkm$^  kmmif  Ymxaiio  h/ri^  in  towns,  booMS  bwt 
ffUmd  «l/ww;  fi|»  to  tb*  hif^swmy  line ;  bat  the  ifMiee  between 
iW0  htmn^  mnni  \jt  l\  itg^L  In  vilk^es,  the  sfMiee  most  be 
MmJi  iliMt  r«ifi  fn  DiH  *b«9d  bj  either  on  the  adjioinin^ 
fgmuin^.  Wff«n  eoHivaled  Und  lies  to  the  mirth  or  west 
44  u  htmttH'HlUif  thi;  h/iaMe  mnf^i  idskttd  9  feet  from  the  line ; 
if  Ut  th#!  ntmih  or  (rtmi,  H  feet ;  the  object  of  the  role  is  to 
yrifV4fiti  ib#;  oliMtrneti^jri  of  Hnnlight. 

Ih  Hti/j'U  hnui,  Kikn  Ar^/ri,  the  shedding  of  rain  on 
nAit^ti'Ui  ptiftniHm  tH  forbidden  by  castoiu,  unless  the 
nirtmUm^  in  only  a  kiw  lean-to.  Overlooking  windows 
mtiMi  \»4i  i^tiHrdiHl  by  screeuH,  unlesH  the  neighbor  gives  a 
diiipiffmiition.  i^tit  if  the  neighbor  removes  and  a  stranger 
Uikim  biH  bouHo,  tho  latter  may  require  a  screen  to  he 
plueiul,  notwilbstanding  the  agreement  by  his  predecessor. 
If  II  triMt  grows  HO  um  to  overshadow  adjoining  land,  it  must 
be  lopptfd.  Tho  trees  of  a  forest  at  the  foot  of  a  hill  must 
ho  out  down  for  a  distance  of  18  feet  from  the  foot  of  the 


1.  HiMiht  (dr)^ing)-6it  (place). 


PART  V. — raoPEBTV :  crvui  cobsohb. 

hill;  but  the  uUuyi,^  no  nutUer  how  great  its  grontb,  hu 
always  been  left  nntoached.  In  Shimi^  kori,  the  boand' 
ary  space  for  houses  is  3  fuel.  Trees  growing  so  liirge  as 
to  overshadow  tidjuiniiiH  premises  are  *;ut  down  to  iibout 
6  feet  high.  In  Usa  Imii,  the  boimdury  spitce  must  be  such 
as  to  prevent  the  shedding  of  raiti  ou  iidjuiuing  premises. 
There  is  an  inHtAnce  in  old  timoa  of  a  dispute  about  a 
boundary,  which  was  determined  by  letting  down  n  lenden 
plummet  from  the  extremity  of  the  eaves.  When  a  tree 
grows  so  as  to  injure  ailjoinitig  cultivated  land  by  its  shade, 
it  is  lopped,  the  measurement  being  made  by  the  pole- 
erecting  method  above  described. 

In  Uizen  kiitii,  Fukaku  l.i'ii,  trees  must  in  villages  be 
placed  8  feet  inanx  the  adjoining  boundary.  If  a  tree  grows 
HO  as  to  oversliadow  cultivated  laud,  imd  the  ueiglibor 
petitions  for  reibess,  the  branches  must  be  lopped,  under 
the  inspection  of  the  headman. 

In  Hyuga  Inini,  Miyazaki  and  Koyu  knvi,  when  &  tree 
fitands  close  to  cultivated  Uind  in  a  village,  it  is  customary 
to  lop  its  bruDclies  ciery  two  or  three  years,  under  the 
inspection  of  the  village  officers,  measuring  the  overhanging 
portion  by  the  pole-erecting  metliod.  In  TJsuki  koi-i,  tree9 
planted  near  cultivated  laud  mnst  stand  S  feet  back  from 
the  boundary.  If  they  grow  so  as  to  injure  the  adjoiniag 
lautl,  the  owuer  of  the  latter  makes  petJtiort,  on  the  ground 
of  "obstruction  to  cultivation,"*  and  the  feudal  official 
orders  the  lopping  of  the  branches. 

3.— SUNDRY  BERYITUDES. 

KiNAi.  In  Idzumi  friiiii,  Otori  hni,  [in  towns] ,  when 
a  plot  of  "  pouch-land  "*  exists,  a  passage  mnst  be  made  by 
which  the  occupant  can  have  egress  to  the  main  street,  'llie 
ward-officials  alwayH  see  to  it,  when  such  a  plot  is  trans- 

I.  Ileiitiia  icabra.  2.  Salui-taaari.  3.  Fukaro-ehi,  a  plot  Avi 
oS  by  other  land  ttoin  acceu  to  the  streets. 
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«M^    i:^  ««r  MM  -if^^r^tm:  matt.  li.  jl^'u 
iv  ^««v  ttfS4ieMi^ '  vtff #isu*  "Slit  ntfs«r  ««m» 


JjsmtifB^i^.    I*    ^faautttv    fiMB.   TitfaL   mr-^ 

irtMH^,    iHMf^    Ami*    ^DffK- 

ibiM  "^^  1$.  Ai«^  *wm»'A  'is^^f^  V>  tint.  «»  ^an^  'c??*^  ^ 

Mr-vH  ft//  «««  It  M  MX  t//  ttQnrtk  ike  ^AhttT,     T^ithit  ^ni; 

A^  t/fii  *ttiMW/!n  H  und  C  wh  by  costofn  eotiikA  to  s$e  sbe 
WAt^nr  #/r  I//  eitt  Ui«  |(nuni,  village  A  has  a  rig^t  to  fix 
«i  iitt$if  iiff  Um;  teXJigreiut  of  ibaM;  rin^U  each  vesr,  and  the 

In  lUku'Ami  kuni^  Tod*  hiri,  %  well  used  by  a  number 
<if  imrmmn  in  «!4iititnon  tiiuiit  lie  repaired  at  tbe  eommoa 


I.  Jtnfuf,    %,  MaguMtt'ba, 
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expense.  TLose  who  tfans  come  in  from  other  land  to  make- 
use  of  the  well  need  nutpny  aoy  rent  for  the  passage  orer 
the  land  where  the  well  is  sitnated. 

In  TIzen  l.uni,  Okitamu  l."n.  tlioae  who  use  tlie  water 
of  a  stream  in  its  upper  portion  must  not  foul  it.  Wliere 
A  and  B  have  eijiial  riglits  to  the  use  of  the  watjjr  of  an 
irrigation  aqiie'tuct,  Aheing  the  upper  owner,  A  mast  not  foul 
the  water  or  stop  its  flow  or  erect  a  mill  without  the  consent 
of  B.  Nor  must  he  so  obstruct  the  stream  as  to  flow 
the  laud  of  A  to  the  lattor's  injury.  Where  A's  laud  is  bo 
situated  [in  n  town]  that  he  cannot  reach  the  highway 
without  passing  over  the  land  of  B,  B  must  allow  A  to  pass 
over  his  litnd,  without  t'horKing  auy  reut.  But  A  must  keep 
the  passage  iu  repair. 

HouuKOKCDo.  In  Kaga  Aunt,  lahikawa  kori,  [in  towna} 
where  A's  house  is  so  sitnated  that  the  &mily  must  walk 
«ver  B'a  land  in  order  to  reach  the  highway,  A  need  not  pa)r 
any  rent,  but  must  keep  the  passage  in  repair  and  free 
from  obstruction.  In  Yennma  Itori,  where  the  owner  of 
rice-laud  intends  to  erect  a  dike  to  keep  out  water,  the 
adjacent  owners  may  object,  if  its  erection  would  injure 
them.  In  Kawakita  liori,  where  the  source  of  a  streank 
nscd  for  irrigation  by  village  fi  lies  in  village  A,  the  former 
hires  the  land  of  village  A  where  the  stream  passes,  paying' 
the  taxes  and  sundry  charges.  Sometimes,  however, 
villnge  A  presents  the  land  to  village  B,  and  the  latter 
presents  another  piece  in  exchange  to  the  former,  the  title 
being  transferred  in  each  case.  But  whatever  method  is- 
adopted,  village  B  alone  has  the  obligation  of  keeping  tbe 
channel  in  repair.  \Miere  a  well  on  the  laud  of  A  is  nsed 
also  by  B,  who  has  no  well,  the  expense  of  repairing  it  must 
be  borne  jointly. 

In  Echu  hint,  Imizu  kori,  the  lower  ow^ler  must 
receive  the  water  flowing  from  the  land  of  owners  above  ]. 
nor  can  he  erect  an  embankment  to  set  back  the  water  upon 
the  upper  land.     On  the  olher  hand  the  upper  owner  must 
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not  make  a  channel  which  sheds  upon  the  lower  land  water 
which  would  not  othotwiso  have  gone  there. 

In  Echigo  htinif  Kambara  kori,  where  there  are  8  plota 
of  laud,  each  (for  instance)  10  ken  in  length,^  and  two  of 
them,  B  and  C,  are  **  pouch -land,*'  B  has  a  right  to  pass 
out  to  the  highway  over  A*s  plot,  and  C  over  both  B*8  and 
A's  ;  B  pays  a  rent  to  A,  and  C  to  B,  but  not  C  to  A. 

In  Sado  knni,  Sawata  kori^  there  is  a  town  district 
named  Aikawa,  built  upon  the  (slope  and  at  the  foot  of  a 
steep  hill ;  and  each  house  is  obliged  to  allow  the  passage 
through  its  premises  of  the  sewage  from  houses  above. 
But  for  constructing  a  new  draiu  a  consultation  and  the 
<;onscnt  of  all  parties  interested  is  necessary.  l£  a  dispute 
arises  as  to  whether  a  particular  drain  is  an  ancient  one, 
resort  is  had  for  settlement  to  the  laiul-i*ogist<ir. 

Sanindo.  Ill  Idzumo  kunly  Shimane  kon'f  where  A's  land 
is  so  situated  that  he  cannot  reach  the  highway  without 
passing  over  B*s  land,  A  has  the  right  to  do  so,  but  must 
pay  a  rent  to  B  or  else  give  him  a  piece  of  land  as  com- 
pensation. 

Sanyodo.  In  Bizcn  knnt,  Kamimichi  A'ori,  where  the 
residents  of  plot  B  are  accustomed  to  use  a  drain  or  take 
water  from  a  well  in  plot  A,  they  must  pay  a  compensation 
for  the  use  of  the  drain  or  the  passage  over  the  hmd.  Those 
on  plot  A  must  not  close  the  drain  to  the  injury  of  the 
others,  nor  refuse  to  permit  their  passage. 

Id  Suwo  kuni,  Kyuka  koriy  where  those  liviug  on  plot 
B  are  accustomed  to  use  a  well  on  plot  A,  the  owner  of 
A  must  not  close  the  passage  used  by  those  from  plot  B. 
But  if  its  use  reduces  the  value  of  plot  A,  the  latter  must 
pay  half  the  loss.  Where  B  cannot  reach  the  highway  with- 
out  passing  over  A's  land,  A  must  not  close  the  passage  to  B ; 
but  the  expense  of  maintaining  it  must  be  borne  by  both  in 
equal  shares. 

1.  One  A'f;i--about  6  feet. 
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Nankaido.  In  Awnji  kunU  Tsuna  kori^  where  there 
are  three  or  four  villnges,  one  ahove  the  other,  the  lower 
villages  are  hound  to  receive  the  rain-water  or  river- water 
which  flows  down  from  the  upper  villages  ;  while  the  latter, 
on  the  other  hand,  are  hound  not  to  foal  it  to  the  injury  of 
the  former. 

In  Awa  kuni,  Miyoshi  kori,  on  hill  sides  there  are  often 
so-called  "  stair-fields. '*i  The  plots  are  situated  on  a 
number  of  different  levels,  each  one  rising  ahove  the  other 
like  steps  of  a  staircuse.  The  plots  are  owned  by  various 
persons,  the  boundary  between  one  plot  and  the  next  higher 
one  being  the  farthest  point  ou  the  bank  to  which  the  lower 
owner  can  reach  with  his  sickle  and  cut  the  grass.  The 
upper  owner  is  bound  to  remove  all  trees  aud  grass  grow- 
ing ou  the  bank  down  to  the  boundary,  in  order  that  the 
lower  land  may  not  be  injured  thereby.  This  is  known  as 
*'  shade-cutting.** 

Saikaido.  In  Chikugo  kiwij  Mitsuma  Av)n,  where  A 
cannot  reach  the  highway  without  passing  over  B*s  land, 
B  must  not  obstruct  his  passage,  but  may  claim  rent  from  A, 

In  Hizen  knnij  Matsura  koriy  where  a  strip  of  sloping 
bank  lies  between  adjacent  plots,  one  of  which  is  higher 
than  the  other,  the  bank  is  regarded  as  belonging  to  the 
lower  owner. '-^ 

In  Satsuma  kuni,  Satsuma  knri,  the  slope  of  a  bank  of 
this  sort  belongs  to  the  upper  owner,  unless  the  parties 
agree  otherwise.  But  in  the  latter  case  the  lower  owner  is 
bound  not  to  alter  the  bank  in  such  a  way  as  to  deprive 
the  upper  plot  of  its  support. 

4. —USUFRUCT." 

Cases  where  one  receives  the  income  of  land  without 
having    the    ownership    are    rare.     There    is   a   so-called 


1.  llaHhigO'dempata,  2.  Bo  as  to  give  him  the  control  and 
enable  him  to  prevent  the  injury  referred  to  under  Awa  Irtini,  tupra. 
3.  2<ijn    (enter,    come    to    baud,    veceiye)-kwaku  (amount)  shotoku 
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'* retirement  exemption,"^  by  which  the  father,  who  on 
retirement  from  the  headship  gives  the  patrimony  to  hiff 
son,  receives  for  his  own  use  the  profits  of  a  certain  portion 
of  the  hiud.  This  right  lasts  daring  the  father's  lifetime.. 
But  there  is  no  procedure  in  the  nature  of  a  public  sanciiony 
the  matter  being  usually  arranged  between  father  and 
son ;  so  that  no  general  statements  can  be  made  in  re- 
gard to  it.  2 

5.— TEMPLE  ENDOWMENTS/ 

EiNAi.  In  Settsu  kind,  Higashinari  kon,  when  laud 
is  given  to  a  temple  for  supplying  the  expense  of  a  celebra- 
tion or  of  prayers  or  offerings  for  the  dead,  villagers,  known 
as  ^*  managing-representatives,"^  take  charge  of  the  pro- 
perty, collecting  the  profits  and  paying  the  rice-tax  and  sundry 
charges ;  so  that  the  priests  have  not  the  complete  pro- 
perty 5  ill  the  land. 

ToKAiDo.  In  Kai  kuni,  Koma  kon,  land  donated  by 
the  Takcda  family"  is  termed  '*  blacksoal  land;'*^  b^*  the 
Tokugawa  family,  <* red-seal  laud.*'^  Donations  were  also 
received  from  various  other  dainnjo.  Since  the  period 
Kwambun  (1G61-1673)  cultivated  and  other  lands  belonging 
to   farmers  have  been  contributed  to  temples.'    No  taxes 


(acquisition).  In  the  new  Codes  yo  (u8e)-ye^i  (profits,  fruits)  is  the 
term  for  the  right  technically  known  as  "  usufruct."  1.  Inkyo-men^ 
2.  But  nnich  might  have  been  learned.  The  next  section  belongs 
perhaps  under  this  head.  3.  Kifu  (grant,  endow)-c/ii'.  4.  Seiralrata- 
»oilai.  5.  Shoyusenitfii.  6.  One  of  the  most  powerful  families  of 
the  Middle  Ages,  whose  most  famous  chief  was  Takeda  Shingen. 
7.  Koku-inchi,  8.  Shu-incht't  a  seal  customarily  used  by  the  Shogon 
in  granting  tax-free  lands.  9.  No  reference  to  an  edict  of  that  date 
can  be  found.  It  seems  as  though  a  negative  may  have  been  hers 
omitted,  for  elsewhere  there  had  been  prohibitions  against  temple- 
donations.  Sec  Chapter  I.,  Kaga  hmi,  supra.  But  it  may  havebesn 
that  the  prohibitions  of  the  Middle  Ages  against  sneh  donatioiis  had 
continued  in  force  iu  Kai  until  the  above  period. 
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Are    imposed    on  black-seal    or    red-seal  donations.     But 

farmers'  donations  had  to  pay  a  portion  of  tbe  produce  as 

a  tax. 

TosANDO.     In  Shinano  kuni^  Takai  kori,  temples  are 

not  permitted  to  pledge  or  hypothecate  their  endowed  lands, 
whether  contributed  by  the  feudal  lord  or  by  farmers, 
ihpugh  they  have  full  right  to  the  produce.  Land  given 
to  a  Shinto  temple  is  termed  *' perpetual  celebration  fund;"^ 
to  a  Buddhist  temple,  <*  perpetual  tablet  fund ;"  *  in  all  cases, 
it  is  given  forever,  not  for  a  term.  Those  who  take 
cultivated  or  residence  land  iu  pledge  or  hypothec  from 
temples  are  by  an  old  law  punishable,'  even  though  the 
transaction  be  not  a, secret  one.  In  Saku  kori,  donated 
land  is  controlled  by  the  temple,  and  the  donor  has  no 
interest  iu  it.  But  the  temple  cannot  dispose  of  it  at 
pleasure.^  In  Ogata  kon,  the  name  of  the  temple  is 
substituted  in  the  title-deed  for  that  of  the  former  owner  of 
the  land,  but  the  latter  is  written  alongside  in  the  document. 
Iu  Hanu  kofi,  the  managing  priest  of  the  temple  gives  the 
donor  a  document  acknowledging  the  gift.  But  the  owner- 
ship'^ remains  iu  the  donor  as  before,  the  temple  having 
only  the  usufruct. 

In  Rikuzen  knni,  Toda  kon,  when  donations  are  made, 
a  transfer  ®  may  be  recorded  ( in  which  case  the  temple  pays 
the  rice  tax  and  sundry  charges)  or  may  not  be  recorded 
(in  which  case  the  donor  continues  to  pay  them),  the  latter 
being  more  common,  aud  no  document  being  needed  in 
that  case.  (Since  the  Restoration,  lands  of  the  former  sort 
have  been  regarded  as  belonging  to  the  temple ;  of  the  latter, 
to  the  douor). 

1.  Eitai'Saiten-ryo,  2.  Eitai-itiai  (a  wooden  or  metal  tablet; 
usually  in  the  shape  of  a  grave-stone,  inscribed  with  the  name  of  one 
for  whum  prayers  are  to  be  ofFered)-ryo.  8.  Ill  Gembun  (1788). 
■See  Budorff,  Tokugawa  GeseUaammlung,  "p,  5o.  4.  Lit.,  make  free 
with  (jiyn  ni  suru ).  See  the  law  supra.  5.  SJtayuken.  6.  Takamiki 
{striking  out  the  assessment-entry).  ,  . 
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In  Uzen  kuni,  Okitama  kori,  in  donations  to  temples, 
sometimes  the  ownership  is  trausferred,  sometimes  only 
the  usufruct.     The  former  is  the  general  practice. 

In  Ugo  Jnnii,  Hirnga  Aort,  in  donations  to  Baddhist 
temples,  a  document  is  made  out,  certifying  that  the  land  is 
given  to  the  temple  forever,  and  officially  sealed  by  the 
headman,  and  is  given  to  the  temple,  the  transfer  ^  being 
noted  in  the  register.  Land  so  given  comes  into  the  owner- 
ship of  the  temple  in  question. 

HoKUROKUDo.  In  Kaga  kum,  Ishikawa  knri,  when 
garden-land^  or  a  building- plot ^  is  donated  to  a  Buddhist 
temple,  the  taxes  are  paid  by  the  ward  or  village,  and  the 
priests  have  no  power  to  dispose  of  it.  Sometimes  a  small 
amount  of  cultivated  land  is  given,  being  known  as  *'  Buddha 
consecrated -land  **  and  subject  to  the  above  conditions.  No 
document  is  necessary. 

In  Echigo  kinut  Uwonuma  koH,  donation  to  a  temple  is 
accomplished  by  noting  the  transfer  ^  in  the  register  at  the 
village  office  and  delivering  the  Innd  fo  the  temple,  with  a 
donation  deed  having  the  counterseal  of  the  donor's  relatives 
and  the  official  seal  of  the  headman.  The  temple  thereafter 
pays  taxes  and  incidental  charges.  Sometimes  the  donor, 
without  delivering  possession  of  the  land,  endows  the  temple 
with  the  annual  profits  of  the  land ;  ^  this  is  called 
<*  income-donation,"  ^  and  the  headman  never  puts  his 
official  seal  upon  such  a  deed. 

Sanindo.  In  Iwami  kum\  Naka  kori,  the  managing 
priest  pays  the  rice-tnx  and  sundry  charges  on  donated  land; 
but  may  not  sell  or  pledge  it  at  will.  The  profits  are  applied 
to  the  maintenance  of  the  temple -structure ;  the  sarplns,  if 
any,  goes  to  the  priests  themselves. 


1.  Takanuki,  The  nuki  (strike  oat  probably  refers  to  the  si 
out  from  the  lint  of  tnxaMo  land.  The  plot  would  of  course  be  enterad 
in  the  register  in  the  proper  place  as  owned  by  the  temple.  2»  ^tira- 
chi.     3.  Shiki-chi.     4.  Tokumai,     5.  Kifu-mai. 
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In  Idzumo  kuni,  Kamikado  kori,  when  land>-is  donated  to 
the  Great  Teiupie,^  the  lords  of  the  fief  ^  (Chijima  and  Eita- 
jima  families)  have  controls  of  it;  if  it  is  given  to  a  local 
temple,^  the  parishioners.^  In  either  case  the  profits  are 
accumulated  nnd  devoted  to  the  maintenance  of  the  huild* 
ings.  In  Shimane  kori,  in  Shinto  temples,  the  profits  of 
donated  land  are  in  most  cases  donated  to  the  maintenance 
of  the  buildings,  under  the  supervision  of  a  manager,  ^  and 
the  priests  may  not  make  free  with  them.  But  in  the  case 
of  Buddhist  temples,  the  priests  collect  the  profits  and  apply 
them  as  they  please  ;  however,  they  may  not  pledge  or  sell 
the  laud  at  will. 

Sanyodo.  In  Mimnsaka  kuni,  Shonan  A'on,  the  priests 
manage  7  donated  land  themselves,  paying  the  rice-tax  and 
sundry  charges  and  keeping  the  remainder  ;  but  they  may 
not  pledge  or  sell  the  land. 

In  Suwo  kuni,  Yoshihiki  Aon',  land  donated  to  a  Sbinto 
temple  is  cultivated  by  the  neighboring  farmers  and  the 
profits  are  applied  to  the  maiutenance  of  the  buildings ;  so< 
that  the  labd  is  not  at  the  free  disposal  of  the  priests.  The 
profits,  however,  of  land  donated  to  a  Buddhist  temple  may 
bo  taken  by  the  priests ;  but  they  cannot  dispose  of  the 
land  itself  by  hypothecating  or  pledging  or  selling  it. 

Nankaido.  In  Awaji  hmi,  Tsuna  A-on,  donated  laud  is 
used  for  the  expense  of  a  perpetual  Hght  in  the  temple  or 
for  ofierings  to  the  deity ;  and  the  donor  inscribes  on  the 
deed  the  name  of  the  temple  and  the  fact  that  the  right  of 
mortgage  and  sale  is  given.  Still  it  sometimes  occurs  that 
the  land  is  restored  to  the  donor,  after  mutual  deliberationi. 
if  it  appears  that  he  is  in  distressed  circumstances. 

In  Tosa  kiinif  Kochi  Aori,  the  donor  of  temple-land  has- 
the  right  to  take  it  back,  if  he  falls  into  need. 

1.  Taisha, — one  of    the    two    chief    ualional   Shinto  temples. 
2.  Kuni-tsuJw, — an  old  ^vord  first  URed  more  than  a  thonfland  years 
ago.     At  tliat  time  it  Rigiiified  a  freo   land-owner.     See   Simmons' 
"  Notes  on  Land  Tenure,  etc.,"  pp.  65,24G.    8.  Shilmu      4.  lljigami- 
5.  Vjilio,     G.  ShiJiai  nin.     7.  l^ori-aUukai, 
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Saikaido.  In  Chikngo  kuni,  Mitsuma  kori^  iu  donaiious 
of  land  to  temples,  sometimes  the  ownership  of  the  land  is 
^iven,  sometimes  only  the  right  of  receiving  the  income 
from  it,  and  there  is  no  regular  practice ;  bnt  it  is  usual  to 
prescribe  that  the  profits  shall  be  applied  chiefly  to  the 
general  expenses  of  the  temple  and  not  to  the  personal 
expenses  of  the  priests. 

C— FORESTS. » 

KiNAi.  In  Yemato  ktwiy  Yoshino  kurif  some  of  the 
farmers  of  the  middle  nnd  higher  classes  own  forest-land 
several  tens  of  cho  ^  in  area.  They  sell  the  standing  wood  ^ 
to  commercial  houses  in  Osaka,  Sakai,  and  elsewhere. 
These  houses  often  furnish  saplings  of  cryptomeria^  or 
cypress,^  which  the  land- owners  plant  and  care  for,  and  the 
matured  trees  after  80,  50,  or  even  100  years,  are  sold  as 
directed  by  the  commercial  houses,  the  laud-owners  receiving 
for  themselves  five-tenths  of  the  proceeds  of  the  sale. 
f^everal  saplings  are  originally  planted  in  each  Uubo^  of 
laud,  and  these  as  they  grow  are  cut  from  time  to  time,  so 
that  finally  only  one  tree  remains  in  perhaps  several  taubo^ 
at  the  end  of  40  or  50  years.  These  are  the  perquisites  of 
the  land-owner.  When  the  whole  forest  is  deuuded  by  the 
tree-buyers,  the  land  must  of  course  be  restored  to  the 
owners,  who  are  called  *'  forest-keepers."  ^  The  land-tax 
is  paid  by  the  land-owners,  not  the  tree-buyers. 

ToKAiDo.  In  Ise  ktnU,  Wataraye  kon^  timber  in 
forests  belonging  to  individuals  or  to  a  village  may  be 
disposed  of  by  its  owner  at  pleasure.  Forests  owned  by 
the  assembly  office  for  civil  affairs  of  the  Sacred  Domain 
(the  headquarters  being  at  the  temple-sites  of  Uji  and 
Yamada)  may  be  used  for  wood  or   grass  by  the  peo^ 


1.  lUmhoku,  2.  About  2}  acres.  3.  Tachi-kL  4.  Supi  (Crgp- 
tomeria  japonica),  5.  Hinoki  {Retini*pora  ohtnsa).  6.  An  area  about 
six  feet  square.     7.  Yama-han, 
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of  the  neighborhood  without  tuiy  chnrge ;  but  as  no  InTge 
timber  is  nllowed  to  be  cut,  the  rule  is  thiit  a  Biekle  may 
be  carried  by  those  wlio  dnter,  but  not  n  saw.  Dut  in 
the  forests  adjacent  to  the  two  teiuplea  themselves  not  evtat 
a  fallen  leuf  may  be  picked  up. 

In  Totomi  hini,  Saao  biri,  tiny  one  may  enter  a  forest 
belonging  to  his  village  and  cut  grass  ;  cutting  with  a  sickle 
in  a  forest  is  permissible,  but  not  such  cutting  ns  is  done 
with  a  saw,  because  the  timber  is  used  by  the  village,  after 
due  consultation,  for  the  payment  of  village  expenses  and 
for  the  repair  of  river-banks. 

In  Kai  htiti,  Koma  Imri,  forests  ale  owned  by  villitges 
or  by  iudividnnla.  In  the  former  case  the  forest  is  kept 
standing  as  a  protection  against  gules  or  fur  use  in  soina 
extraordinary  need.  A  sale  is  made  after  a  eonsultation  of 
nil  the  villagers. 

In  Idza  hirii,  Takiita  Iwri,  forests  belonging  to  an 
individual  are  called  "  private  forests,"  ^  and  the  owner  c«a 
dispose  of  the  timber  as  he  pleases.  Foresfs  belonging  in 
common  to  a  niimher  of  villuyes  ^  are  culled  "  deep-water 
forests  "  and  cannot  be  sold. 

In  Hiknzeu  kiiiii,  Toda  Imi,  there  are  severiil  sorts  of 
forest-land.  One  iu  kuown  as  "  land-appartenont  forest;"  ^ 
it  is  owned  by  the  feudal  lord,  and  no  tiises  are  imposed  on 
it ;  but  the  villages  arc  allowed  freely  to  make  use  of  it- 
(Since  the  Restoratiou  these  have  gradmilly  been  sold  and 
have  come  into  the  liands  of  the  rich  [I nnd- owners] ,  who 
themselves  take  ell  tlio  timber  and  gross  nnd  allow  no  one 
else  to  do  so).  Another  suit  is  known  ns  "  waste  -  place. "  ' 
There  is  here  a  great  deal  of  grass-land.  No  taxes  are 
imposed,  but  the  villages  pay  something  for  Ihe  privilege 
of  taking  the  j-roSts.  The  amount  was  proportioned  to  the 
assessed  production  of  the  village  ;  ^  and  when  a  villager 

I.  Vchii/aiua.  H.  liiai  mam-uchi,  3.  Jt-raki  yaiua  ;  the  eoQf- 
□ectioii  ia  not  apparent,  i.  Are-ba,  B.  ••  This  corresponds  to  t]i# 
}>re9eiit  district-tai   {kii-hi)."  ibe   nulltor    nilds  iu   n  nule. 
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cut  timber  or  mowed  grass  he  paid  a  certain  sum  to  the 
village.  Another  sort  is  know  as  "  loug-leuse  forest ;"  ^ 
this  is  owned  by  the  feudal  lord,  but  the  use  of  it  is  given  to 
private  persons  on  paymeut  of  a  fee,  and  they  may  cat 
timber  or  mow  grass  as  they  please.  There  are  also 
private  forests ;  but  even  iu  these  there  are  certain  trees 
which  may  not  be  cat  by  the  owner  without  permission  from 
the  feudal  office ;  these  are  pine,^  crj'ptomeria,^  c}'pres8,^ 
elm,5  katsuraf^  pagoda-tree,^  »/«V>;f,®  camphor,®  rant^^ 
maple,ii  apricot,i2  white  mulberry ,^3  and  others.  The  petition 
for  permission  to  cut  must  go  to  the  feudal  deputy  ;  ^^  bat  if 
more  than  80  trees  of  a  size  greater  than  8  feet  in  circum- 
ference are  to  bo  cut,  the  petition  must  go  to  the  magistrate^ 
through  the  deputy.  There  is  also  a  sort  of  forest  known 
as  ''official  tax  forest.*' i'^  In  former  times  no  tax  was 
imposed,  though  the  land  was  oNN-ned  by  individuals ;  after- 
wards taxes  were  imposed,  and  since  then  the  owner  may 
cut  timber  as  ho  pleases.  The  taxes  are  estimated  as 
follows.  The  feudal  official  takes,  say,  an  area  of  1  chd,^'^ 
and  reckons  that  the  trees  of  1  tan  will  be  cut  in  the 
£rst  year,  estimating  10  years  as  the  time  required  for  a  new 
growth  on  that  spot ;  then  the  value  of  the  timber  from  1 
tan  is  reckoned,  the  expense  of  carriage,  etc.,  subtracted. 


1.  I  (8tay)-A'u  (long  iime)-ne  (root,  tree).  The  above  is  the  most 
plausible  siguification.  2.  Matsu.  The  word  **  pine,"  though  not 
Btrictly  accurate,  will  be  used  for  mattu,  A  variety,  himemaUn^ 
apparently  Pinus  paroiflore^  is  also  named  in  the  text.  8.  SugU 
4.  Iliuoki.  This  is  lietinispora  obtusa.  The  Sawara  {Retinitpara 
pisifera)  is  also  named,  and  a  variety,  tawara  aei,  which  Bein  does 
not  mention.  For  all  these  trees,  of.  Bein,  vol.  II.  o.  KeyakL 
(j.  CercidijthyUum  Japonicum.  7.  Yer{ju{SophoraJapomca),  8.  Ca/o- 
panax  ricinifoUa,  9.  Kumnoki,  10.  Bein  does  not  give  tlii*. 
11.  Momiji.  12.  MumCy  commonly  called  **plom"  bj  fortignen 
in  .Tnpan.  13.  Kitwa.  14.  Dnilirnn.  16.  Bnrjyo,  probably  the  Irorf. 
bufjyo,  who  managed  all  the  alTairfl  of  a  large  (litstriet.  16.  Go  nengu- 
yamrt,  now  culled  zei  yama.  17.  1  c/io=  about  2J  acre^,  1  cho=XO 
tati. 
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(ind  tfae  probable  uet  proceeds  ascertniaed.  Four-tenths  of 
this  are  to  be  paid  in  taiLee  ;  tfae  rest  the  D'^vner  tnkes.  In  the 
second  yeaT)  the  pruceati  is  repeated  for  another  tun  of  area ; 
and  BO  on,  until  after  10  yenra  the  ta.\  is  Bgain  asaeseed  on 
the  first  tan.  Forests  ofvned  by  a  whole  village  are  exempt 
from  taxation,  and  may  be  cut  without  reatrictiou.  Usually 
the  trees  are  c»t  and  sold  by  the  village  itself,  and  the 
proceeds  divided  among  the  villagers  equally.  Ordinary 
trees  [not  hnving  a  salable  value]  are  cut  and  divided 
equally  among  tbe  villagers.  Forests  of  the  feudal  lord  are 
managed  by  forest- o Hi cials  ;  and  no  one  may  cut  the  timber 
except  when  it  is  sold  by  the  lord.  There  is  a  sort  of  forest' 
known  as  "possession-forest,"  '  exempt  from  taxes  and 
managed  by  tbe  villages.  Eiich  villager  contributes,  accord- 
ing to  bis  assessed  production,  to  tbe  expense  of  taking  car^ 
it  of.  (After  the  Restoration,  the  land  was  planted  with  trees 
and  given  to  the  feudal  oHice,  which  appointed  a  forest- 
keeper  ; »  so  that  the  forest  has  come  entirely  into  the 
hands  of  fendfti  officials  and  the  people  have  no  rights  in  it).* 

In  Uzen  huni,  Okitama  kfiri,  one  who  cuts  timber  on  a 
mountain  has  the  right  to  get  it  to  the  foot,  even  though  he 
passes  over  others'  land  in  bo  doing  and  injures  their  trees. 

In  Ugo  hini,  Akita  koti,  tbe  owner  of  forest-land  may 
cut  timber  as  he  plense^,  except  that  permission  must  be 
obtained  fro]u  the  fores t- su perin tendent  *  before  cutting 
cryptomeria  or  cypress.*  If  more  than  100  of  these  sorts 
arc  to  be  cnt,  the  preliminary  inspection  of  the  land  is  made 
by  tbe  forest -superintendent  himself;  if  less,  by  a  keeper,^ 
In  the  former  case,  3  out  of  every  100  (called  the  '■  officiaU 


1.  Skoji-yaiiii,  3.  Yaviamori.  3,  Thii  passage  must  Imve  been 
written  early  in  tbe  seTenliea  or  la  forge tfulness  ol  tbe  cLangea  by 
which,  in  August,  1B7I,  tbe  lian,  or  ulau-flefa,  became  ken  or 
prefectures  ander  tbe  Central  OoTemnieDl.  But  perhaps  in  tbeM 
western  moootoin  diatriolB,  the  word  lian still  Ijngeredwben  Mr.  IlraU 
visited  them,  and  naa  applied  to  the  pieteotoial  aalhontlel. 
4.  Ilolntzaii-kalii.     5.  Hi>i»Ji.     6.  Yumiimori. 
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percentage  '*  ^ )  are  to  be  given  to  the  feudal  lord  ;  but  tbese 
the  owner  then  proceeds  to  buy  back.  There  is  no  fixed 
percentage  where  less  than  100  are  cut ;  nor  is  there  any  in 
case  of  pine  timber,  which,  by  the  way,  is  also  not  to  be 
cut  without  permission. 

HoKUROKUDO.  In  Kaga  kuni,  Ishikawa  kori,  a  law  of 
the  fief  requires  that  permission  must  be  obtained  in  order 
to  cut  down  any  of  the  so-called  ''seven  timbers"  (pine, 
cryptomoria,  oak,2  paulowuia,^  elm,*  cypress,  and  fir*), 
whether  owned  by  an  individual  or  by  the  village  in  common. 
The  mountain  pines  are  ranked  with  the  forests  belonging  to 
the  fief  and  are  forbidden  to  be  cut.  Ordinary  trees  owned 
by  the  village  in  common,  such  as  those  planted  to  prevent 
snow-slides  on  a  mountain  side  or  to  keep  off  the  wind  or  to 
protect  against  storms  from  the  ocean  (all  these  are  known  as 
'*  shelter  from  calamities  "),  may  be  cut  down,  but  not  wan- 
tonly. In  Nomi  /ron',  one  may  have  the  right  of  possession  of 
another  person's  forest-land,  and  may  sub-let  it  for  a  period 
not  longer  than  the  lessor's  own  term,  but  notice  must 
first  be  given  to  the  owner. 

In  Noto  kuni,  Hoshi  korij  forests  along  the  sea  shore 
are  called  ''fish-touching  forests,"  ^  and  the  owner  is  under 
an  obligation  not  to  cut  them  down.  If  such  land  belongs 
to  another  village  than  that  in  which  it  is  situated,  the  latter 
pays  a  rent  to  the  former  to  secure  its  preservation.  In 
Suzu  korif  the  so-called  "  seven  timbers"  (pine,  cryptomeria, 
elm,  fir,  oak,  paulownia, — these,  when  greater  in  circomfer- 

1.  0-wariai,  2.  Kashi,  3.  Kiri,  4.  Tsuki  (same  as  keyaki), 
5.  Toga  (same  as  tsuga) ;  Abies  tuitga,  6.  VtcO'tfuki-sanrin,  The 
refereuco  is  to  the  protection  which  these  forests  were  intended 
to  give  against  ocean  storms  (see  the  preceding  paragraph).  T$uki 
is  proHfic  in  idiomatic  uses ;  but  the  idea  is  possibly  that  the  fish 
almost  '*  stick  to "  (this  is  an  admissible  meaning)  the  trees  when 
dashed  against  them  by  the  waves.  Observe  that  in  the  Japanese 
thought  '*  fish  "  is  the  active  subject,  "  touch  "  the  verb  denoting 
its  action ;  the  **  tnuki "  is  not  predicated  of  the  forest,  but  of  the 
fish. 
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ence  than  1  foot — and  uheHtnut  ^  — when  greater  than  S  feut) 
may  not  be  cat  down,  even  ou  private  land,  unless  perinissioQ 
is  received  from  the  feudal  othoiHl  to  do  bo  ou  the  groaad 
that  one  cannot  otherwise  pay  liis  taxes. 

In  Echii  kiini,  Nei  hirl,  timber  ijelonging  to  a  Shinto 
temple  mny  be  cut  down  by  the  village,  on  coDsultation 
with  the  tempte-cbief,  aod  Ib  regarded  as  a  common  posses- 
sion of  the  viikge. 

lu  Echigo  kiini,  UwoDiima  koii,  timber  belouging  to 
the  temple  of  the  local  deity  cannot  be  cut  except  upon  a 
consnltation  of  the  whole  village,  and  it  is  tbe  custom  to 
apply  the  timber  or  its  proceeds  to  the  use  of  the  temple. 

SAsrNDo.  In  Idzumo  kuni,  Shimano  kuri,  where  a 
forest  is  ou'iied  by  a  village  in  common,  the  timber  ie  used 
for  the  repnir  of  aqtiedncta,  dams,  roads,  and  bridges  ;  but 
sometimes  it  is  sold  and  the  proceeds  used  to  help  out  the 
village  eipenses.  Forests  owned  by  individnals  may  be  out 
by  them  as  they  please. 

Ill  Iwnmi  kuni,  Naka  kori,  when  pine  timlxtr  is  cnt, 
even  in  private  foreats,  one-tenth  of  the  value  must  be  given 
to  the  feudal  lord. 

In  Bizen  kuni,  Kamimichi  Imri,  even  in  private  forests 
the  inspection  and  permission  of  the  chief  headman  must 
first  be  asked  before  timber  can  be  cut ;  but  in  any  case  a 
law  prohibits  a  complete  destruction  of  timber,  requiring  a, 
certain  number  of  trees  per  tsiilur  to  be  reserved. 

Ill  Sown  kuni,  Yoshiliild  k-iri,  one  may  obtain  permission 
from  the  feudal  lord,  on  payment  of  a  small  tax,  to  occupy 
forest-land  of  the  lord  and  take  all  the  profits  issuing 
therefrom.  Such  land  is  called  "  ofBcially- loaned  forest 
land,  "a 

In  Buwo  kujii,  Eyuka  kmi,  the  individual  owners  of  a 
private  forest  mark  the  boundaries  of  their  portions  by  stones 
or  trees ;  and  such  boundarj'  trees  no  one  may  cut.     But 

1.  Kuri.     2.  0-aiiike-yama, 
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even  in  private  forests  the  fendal  official  seals  certrtin  of  the 
largest  useful  trees,  such  as  camphor,  pine,  cypress  aad 
cryptomeria,  [thus  prohibiting  their  destruction  withoat 
permission] . 

In  Nagato  kunif  Amu  kori^  there  are  in  every  village 
two  or  three  forests  to  supply  wood  for  river-bank  palisiideSy 
heavy  beams,  bamboo  dike-frames,  river-depth  indicatorSy 
wells,  iiquedncts,  dams,  and  other  useful  purposes.  These 
places  are  called  **  public- works  forests  ;  **  and  whenever 
there  is  to  be  a  timber-felling,  the  village  first  obtains 
permission  from  the  feudal  official.  There  are  also  places 
called  *  Moss-compensating  forests**  the  common  property  of 
of  the  village.  These  are  places  reserved  for  relief  on  occasions 
of  special  expense  in  a  village  undertaking,  or  of  general 
distress  among  the  people.  For  cutting  these  as  well  as 
private  forests  the  permission  of  the  feudal  office  must  first 
be  obtained.  In  Toyoda  koriy  the  best  tree  in  every  forest, 
whether  owned  by  an  individual  or  owned  in  common  by  a 
village,  is  selected  by  the  feudal  official  and  entered  in  an 
official  book.  ^  This  tree  is  called  *'  book-tree  '*  ^  and 
cannot  be  cut  down.  If,  however,  it  it  is  required  for  some 
public  purpose,  such  as  the  repair  of  a  bridge,  the  next 
best   tree   is  selected   and   entered   instead    in  the    book. 

Nankaido.  In  Awa  kuni,  Mima  kori,  headmen,  country 
^amw'ai,^  and  others  owning  large  forests  often  make  a 
profit  by  selling  the  timber  to  those  whose  business  it  is  to 
deal  with  timber  or  woods.  The  transaction  difiers  in 
different  cases.  When  timber  for  clogs  ^  is  sold,  the 
price  is  fixed  according  to  the  size  of  the  ravine  where  the 
trees  stand  ;  the  timber  is  then  cut  and  taken  down  to  the 
towns.  When  the  timber  is  intended  for  charcoal,  the  priee 
is  determined  in  the  same  way,  but  the  charcoal  is  made  on 
the  spot.     When  bird-lime^  material  is  sold,   it  is  taken 


1.  Chobo.    2,Cho-boku,    S,  Kyo-»hi  {iheBBmeaagothi).   4,  Oetm. 
5.  Mochi, — made  probably  from  the  Ilex  integra  (moehi  no  ki). 
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from  the  stnDding  trees,  and  the  price  is  £sed  by  the  namber 
of  tiibfuls  takeu,  Wben  firewood  is  eoIiI,  the  trees  nre  cot 
into  lengths  of  S  feet  5  or  C  inches, >  nod  tfacxe  are  lieaped 
in  piles  (culled  hiro],^  measuring  6  foot  iu  height  and  in 
thicknesH  ;  the  price  is  fixed  by  the  number  of  hiio.  When 
timber  is  sold  fur  trays,  cups,  and  other  woodenwnre  tha 
artiaans  (called  "  wood-workers  "|  tiikp  their  fnmilicB  to  the 
forest,  liuild  hutK,  and  stay  there  [dnrinf;  the  season,] 
moving  about  fiimi  place  to  place,  A  tax  is  due  from  them 
once  in  9  or  4  years  ;  nnd  the  number  of  children  in  a 
family  13  taken  into  account  in  computing  the  tax. 
In  Uiyophi  k-ii,  there  is  nn  officer  called  "  floating-timber^ 
officer."  When  logs  which  are  being  floated  down  a  stream 
nre  dispersed  Ity  a  storm  or  flood,  the  eflicer  goes  abont 
examining  the  river-bimlifl  and  collects  nil  floating- timber, 
whether  bearing  the  owner's  mark  *  or  not,  despositing  ii 
with  the  villitge  oflicera  and  tuking  a  deposit -receipt,  Bnhso- 
quently  he  restores  the  marked  timber  to  its  owners,  and 
holds  a  secret-ticket  auction'^  of  the  remninder,  the  proceeds 
being  paid  in  to  the  feiidnl  oflicial  and  laid  aside  for  no 
occasion  of  ^reat  need.  When  the  finder  ^  of  floating  timber 
restores  it  to  the  owner,  the  latter  is  obliged  by  law  to  give 
him  a  reas<mnble  fee  as  a  reward  for  finding. 

In  ToKU  li-iini,  Kochi  koi-i,  privat«  forests  are  of  various 
sorts, — "local  forest"'  (owned  by  a  village  in  common), 
"home-foreat  "^^  (owned  by  an  individual),  and  "  clen red- 
upland  "  °  (sometimes  called  "  cleared  nnd  changed  up- 
land "  J").  Some  of  them  extend  over  a  whole  ravine,  others 
over  several  dm.  In  the  tliird  kind  mentioned,  the  timber 
is  used  for  tirewood  or  charcoal,  and  the  liiud,  nfler  being 


1.  The  JnpnneKe  fool  has  10  incLes.  i.  This  Is  vrMtn  in  tLe 
tana.  3.  Rija-lHiku.  i.  Koku-in.  S.  See  Part  II.  ■'  S«1pb."  G.  HI- 
roi-niii.  7.  Tokoro-bayaiilii.  8,  Yit-pakarl  (foiiiily-mmiaBed).  U,  A'i- 
ri-batake.     10.  Kiii-kaye  balakt.    For  (be  eiplaiiation,  see  the  next 


56  PRrV'ATE    LAW   IN   OLD  JAPAN  : 

cleared  of  andergrowth  and  grass,  is  planted  with  millet,^ 
pulse,^  and  soy-bean  .^  This  is  called  ''  rotation  clearing;  "^ 
for  a  portion  is  cleared  at  a  time,  the  whole  being  finished 
in  from  16  to  20  years,  and  by  that  time  a  new  growth 
is  ready  for  catting  in  the  portion  first  cleared.  When 
the  '*  cleared  upland  '*  plot  is  as  large  as  1  ton,  a  tax 
of  2  nho  of  rice  is  imposed.  The  timber  of  the  forests 
of  the  feudal  lord  is  sold  sometimes  on  petition  from 
an  intending  bnyer,  sometimes  (in  the  case  of  C3rpre88 
and  cryptomeria)  by  secret-ticket  auction.  There  are  two 
methods  of  sale  ;  in  one  (known  as  **  forest-product  '*  *)  the 
number  of  trees  is  not  counted,  the  purchase  being  made  by 
the  surface-area ;  in  the  other  (known  as  ''  cutting  the 
standing  timber  '*  ^)  a  count  is  made  of  the  trees  over  a 
certain  size  and  a  price  fixed  on  this  basis.  In  the  former 
case,  the  bargain  is  made  with  the  feudal  official  and  he 
gives  a  certificate  to  the  bnyer,  who  usually  goes  to  the 
Osaka  wholesale  houses  aud  raises  money  on  it.^  The  term 
during  which  the  timber  is  to  be  cleared  is  usually  10  years, 
but  to  this,  if  necessary,  a  second  term  of  9  years  is  added, 
and  a  third  of  8  years,  the  whole  thus  reaching  27  years. 
The  buyer  usually  counts  on  taking  the  whole  term  for  the 
clearing.  The  forest  is  usually  marked  off  into  8  parts,  the 
lowest  being  cleared  first.  The  price  is  paid  in  two  instal- 
ments; in  a  1000  yen  ^  purchase,  for  instance,  400  down  and 
600  at  a  later  time.  In  the  '*  standing-timber  "  sale,  the 
term  for  cuttiug  depends  upon  the  number  of  trees  sold. 

Saikaido.  In  Chikugo  kiim,  Miike  kori^  the  permission 
of  the  feudal  officials  is  necessary  before  cntting  down  trees 
more  than  5  feet  in  circumference,  even  in  private  forests. 

1.  Hiye;  for  the  exuct  significance  as  regards  Tarietiet,  see  Bein» 
Tol.  Um  8.  y.  2.  Mame,  3.  Daizu  ;  a  variety  of  mame,  4.  Mawari-kirim 
5.  Yama-shidashi ;  this  is  the  most  probable  meaning.  6.  Taeki^ki' 
giri,  7.  Apparently  to  pay  for  the  timber.  8.  The  author  ■ometrnMS 
uses  yen  where  he  ought  to  have  used  ryo,  the  old  unit ;  yen  were  not 
coined  tiU  1871. 
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In  Hizen  kunif  Snga  koii,  camphor  trees,  whether 
large  or  small,  may  not  be  cat  down  without  permission  of 
the  feudal  office. 

In  Higo  kuni,  Aso  horif  there  are  four  kinds  of  forest- 
land, — "official  forest,*' i  ** public  forest,** ^  « common 
forest,**  3  and  **  private  forest.**  *  The  people  of  the  locality 
take  care  of  ihh  official  forests,  so  that  any  one  who  has  a 
ticket  may  outer  and  cut  ordinary  trees  for  fuel, — but  not 
cryptomeria  nor  cypress.  A  public  forest  belongs  to  the 
fief,  but  as  it  has  been  planted  by  the  people  of  the  locality, 
the  trees  or  the  profits  from  them  are  used  for  the  repair 
of  important  temples,  official  buildings,  dikes  and  bridges, 
or  for  occasional  relief  in  case  of  calamity  by  fire  or  flood. 
In  all  these  cases  the  officers  of  the  ward  or  village  consult 
with  the  superintendents  of  the  forest,^  and  obtain  permis- 
sion of  the  district-deputy  ^  before  cutting.  In  the  case  of 
common  forests  of  a  ward  or  villuge,  the  ward  or  village 
officers,  after  holding  deliberation  and  obtaining  permission 
from  the  forest-superintendent,  cut  down  the  timber  and 
apply  the  proceeds  to  the  general  expeuses  of  the  ward  or 
village.  Private  forests  may  be  cut  at  pleasure  by  the 
owner,  except  the  trees  on  the  boundary  between  private 
aud  official  forests.  But  even  in  private  or  common  fc»rests 
useful  trees,  such  as  elm,  oak,  camphor,  chestnut,  tochii^ 
or  paulowuia,  of  more  than  6  feet  in  circumference,  are 
entered  in  a  forest-register,®  and  cnimot  be  cut  without 
good  reason.  In  Kyuma  kori^  persons  sometimes  make 
a  plantation  of  cryptomeria  or  cypress  in  the  waste  de- 
mesne lands  open  to  them  ;  and  the  custom  is  for  half  the 
trees,  when  grown,  to  go  to  the  lord  and  half  to  the 
planter.  This  is  called  "  five-parts  planting.*'  ®  In  Ama- 
kusa   Aori,   no   tax  is  imposed  on    •*  public   forests '*  lo  or 

1.  Kwan-zan,  2.  Ko-zan.  8.  Kyii-zan,  4.  Shiyn-san.  .  5.  Yama* 
ahiJuii-yiiku.  6.  Oundai,  7.  Aeteulus  Utbinata.  8.  Yama-fw^hth 
9.  GobU'iashi ;  that  is,  five  iu  ten.    10.  Ko-zan, ;  s^  inpra. 
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private  forests.  Bat  when  timber  is  sold,  the  bny«r  mtut 
pay  n  fee  of  one-teuth  of  the  price  to  the  shipping-mastar 
(who  is  one  of  the  forestry  staff),  and  of  Uiis  amoiuit  Uie 
latter  sends  seven- tenths  to  the  feudal  treannry,  keepioR  the 
remniuder  by  way  of  salary  and  also  paying  the  expense  of 
forwardiuK  the  lord's  share  1o  the  Ireasnry. 

In  Osniui  kiini,  Aira  hiH,  it  is  necessary,  in  case  of 
trees  applicable  la  the  lord's  use,  Fiuch  as  elm,  camphor,  oak, 
cryptomeria.  pine,  cypress,  panlownia  and  fir,  to  obtain  per- 
mission for  cutting  from  the  feudal  officials,  even  in  case 
of  private  forests, 

7.— PASTITRES.' 

ToKAiDO.  In  Kfti  hnif,  Yamnnashi  htri,  there  are  va- 
rioas  sorts  of  pasture-land, — "  villnge-owned  small -prodneta 
places,"'  "  ill dividually -owned  siuall-prodncts  places,"  > 
"  woudod  wastes,"  and  others.  There  is  also  a  "  com- 
mon hillside-pnstore,"*  owned  by  a  number  of  villages  in 
common;  those  who  Inkc  grass  from  this  must  id  ftll 
cases    pay  some  tax.     There  are   also   pastures    [formerty 

I.  Ilia  (home)  .^lon  (irild  gmsiil-tHi  (place).  Magma  in  vritten 
niUiuneidcoflniph,  and  hRB  commonly  the  ilenTedmeaninit  of  "haj." 
But  it  milal  have  been  formed  in  tiie  aboie  manner.  See  Bein,  toI. 
II,  163,  for  a  ilescription.  Tliougli  "  )iaiiture  "  leemi  the  best  word, 
tLe  animiilx  Aa  nut  pasture  on  the  Innd;  tlic  fodder  U  cnt  and  ted  la 
them.  2.  Miira-mothi-lo-moHoiiari-ba  ;  the  Jbo  indicates  iDndrjr  Inferior 
products, —BrnuB,  etc.  S.  lehiain-morhi  ko-nmnoaarl-ba.  4.  Snwfti- 
h>yfl.  Any  one  irhn  will  coniolt  Bein,  Tol.  I,  \ii,  146,  ml.  n.  91S,  SIT, 
will  undeititand  bow  it  ii  tbiit  mimntain  (hill),  fomat,  and  paatiiM  an 
so  inextricably  mingled  in  Japanese  enetomi.  In  niM-(monntidii)-rfM 
(foreat)  and  rhitan  one  finds  "  moDiitain  "  and  "  forest  "  eonrtaBtlT 
nulted  in  phiate.  Hud  tliediBicultyuf  rendering  into  Engliah  U  only 
ioersagedwhen  tlieuutioii  of  nuip ma  in  to  be  added.  ItmajbaaufBoUnl 
to  lemembei  that  tlie  Jatmngoe  farmer  tuaall;  tliltika  of  aloTMtu^ 
on  the  bill-Bi<)e  or  tlie  nionntaia-iide,  and  t4  tlie  graa|.ls«1  ai  in  ^bt 
same  place,  «ud  that  perhi^ttbe  twolielBMattwitpaMu  otu  the 
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belonging  to  the  Sbognnate]  (now  known  as  <*  Old  Shognn- 
ate  wooded  land,*')  ^  where  taxes  are  sometimes  paid  for  the 
right  to  cut. 

TosANDo.  In  Shinano  kuni,  Takai  kari,  the  villagers 
were  fomerly  bound  to  clear  off,  every  4  or  5  years,  the  land 
covered  with  underbrash;  this  was  called  **  brake-cutting.'*^ 
But  now  such  plRces  are  simply  burnt  over,  the  proceeding 
being  termed  **  setting  fire."  ^  In  Minochi  Aon,  no  villager 
may  enter  the  pasture  until  it  is  opened^  for  the  year. 
The  grass  matures  in  the  5th  or  6th  month,  and 
the  villagers  hold  a  meetings  and  fix  a  day,  which  is 
known  as  '*  opening  day  for  the  hillside."  o  A  pasture 
common  to  a  number  of  villages  ^  is  opened  when 
the  order  to  put  in  the  sickle  ^  is  given  by  the  managing 
village  0  or  by  the  proprietor- village. i<>  Where  the  pasture 
is  the  property  of  a  single  village,  the  order  to  cut  is  given 
to  the  villagers  by  the  village  officers.  At  first  **  morning 
mowing  "  ^^  alone  is  permitted  (this  signifies  that  the  grass 
may  be  cut  only  in  the  morning  and  may  not  be  laid  out  on 
the  spot  to  dry);  after  several  days  **  noon-mowing  "  ^  is 
allowed,  and  the  villagers  may  cut  at  any  time  of  the  day 
and  may  dry  the  grass  on  the  land.     In  Saku  kon^  the  open 

same  li ill-side.  Hence  a  looseiiOBS  in  the  nse  of  all  three  terms.  One 
can  merely  translate  as  literally  as  possible  and  leave  the  words  to 
picture  the  place.  But  sanrin  and  rinzan  are  always  here  rendered 
"  furest  "  or  "  wood/'  while  yuma  is  given  its  original  meaning.  It  is, 
however,  a  question  whether  the  idea  of  •*  forest "  or  **  hill "  is  more 
prominent  in  yama  as  used  in  the  following  compounds.  4.  Iri  (enter, 
UBe)-ai  (meet,  together)  ynnia  magusaba,  Iriai  has  the  derived  sense 
of  "  in  common."  1.  Kya-bakufu  rinzan.  2.  Ydbu  (bamboo  brake)- 
kari.  3.  Hi-ire.  4.  Yama-ak^.  5.  Ycruii,  6.  raiNa-&triail»*>da. 
7.  Iriai  no  magiuaha.  8.  Kama-ire.  9.  Toban-mura.  10.  Jimot<h 
mura.  That  is,  either  a  number  of  villages  owned  the  land  in  eom- 
mon,  and  each  one  in  turn  managed  affairs  for  a  year ;  or  else  one 
village,  the  proprietor  of  the  land,  allowed  others  to  use  it,  and  ao- 
eordingly  set  the  time  for  entrsnee.  11.  Asa-kusa  kari.  IS.  Htr«- 
kusa-kari. 
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space  ased  as  a  pa^tare  in  common  by  a  number  of  villAgeB 
may  not  be  entered  [for  cntting]  by  the  memben  of  any 
other  village ;  if  a  trespasser  is  fonnd,  his  sieUe  and  what- 
ever else  he  carries  are  taken  from  him  ;  if  he  enters  with  a 
horse,  hie  hurse  is  taken.  No  tree  may  he  planted  and  no 
cultivation  undertaken  in  a  pasture. 

In  Riknzen  A^<ni,  Toda  kori,  pastore-land  is  called  "  barv- 
hillside"^  or  "  mviiie-land  ",  and  do  tuxes  are  impoBsd. 
Soinetimes  it  is  owned  in  common  hy  a  number  of  Tillages, 
sometimes  by  one  only.  Ko  special  reflations  exist  in  eithor 
case,  and  each  one  may  cut  as  he  pleases.  In  the  latter  case, 
however,  a  day  (called  "  waste-laud  opening  "  "  or  "  elover- 
hillside-openiiig''^  )  is  fixed  by  the  headman  for  beginning  to 
cut,  and  notice  is  given  to  tho  villagers.  Ou  one  sort  of 
pasture  a  so-called  "  waste-land  service-money "  *  ia  im- 
posed ;  the  money  is  puid  by  the  villages  shariug  the  right  to 
cut,  and  is  levied  iiccording  to  tho  number  of  horses  owned 
in  each. 

In  Uro  kitvi,  Hiraga  kori,  pastnre-lond  is  nsaally 
owned  by  the  whole  village  ;  and  no  taxes  are  imposed  on  it. 
l^ere  are  nu  regulations  as  to  the  da}-  when  cntting  may 
begin,  nur  as  to  the  plitce  where  any  particular  bmily  or 
other  set  of  porsons  is  to  cut.  "  Bnlk  mowing  "  (of  the  graai 
on  the  balks  between  tlie  pluts)  is  pormiaBible  ouly  to  the 
owners  of  the  plats.  There  is  also  a  lowland -pasture  (called 
"  grnss -producing  land,")  which  may  be  used  only  by  the 
owner  of  the  laud. 


1.  Sii-yaina.  2.  So-biraki.  8,  Hagi-ifama-biraki.  Baff  pro- 
perly signitieB  several  Ttirielies  of  the  LenpedetA,  and  not  amrafy  tbm 
one  kliowQ  as  "  Japan  clover."  i.  No  (VABta  laDd).te  (handj-fata 
(lAb or- services)- Art n  (money).  This  was  probably  ■  monej  eomnrata- 
ticn  of  labor  eervicei  dtie,  perLspi,  tor  the  olBaiing  at  Iha  land. 
The  tt  tppmreDtl]'  has  tlie  lorce  ot  "  mannsl  lalior ; " 
"  incidentHl."  Bat  eompan  yama  ae  U 
the  monutaini}. 
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Sanindo.  In  Idzomo  kuni,  Shimane  koHy  in  villages,  a 
**  waste-hillside  tax"i  must  be  paid  for  the  privilege  of 
mowiug.  Until  the  season  arrives  no  one  may  enter  the 
land  ;  aud  the  opening  da)'  (called  **  hillside-opening  **  a  )  is 
appointed  by  the  village  officials  and  announced  to  the 
people  2  or  3  days  beforehand,  and  on  the  day  fixed  all  the 
villagers — men,  women,  and  children — go  out  to  the  hillside 
early  in  the  morniug  and  begin  to  cut.  After  the  season 
thus  opens',  each  one  may  cut  at  his  pleasure.  In  the 
sea-coast  villages  they  regulate  the  gathering  of  sea-plants  ^ 
in  the  same  manner. 

Sanyodo.  In  Mimasaka  kuni,  Katsunami  A'or? ,  where 
pasture-laud  is  owned  by  a  number  of  villages  in  common, 
the  members  of  other  villages  are  strictly  fordidden  to  cut 
the  grass  or  even  to  enter  the  place.  The  **  hillside-opening  " 
takes  place  on  a  day  [appointed  by  the  village  officers  aud] 
announced  to  the  people  2  or  8  days  beforehand  by  a  written 
notice  ;  this  day  usually  occurs  between  the  10th  and  15th 
day  after  the  88th  night  after  the  Spring  Equinox.  After 
the  opening  day,  each  one  may  cut  as  he  pleases.  Pasture- 
land  owned  by  a  single  village  is  managed  in  the  same  way ; 
but  if  there  is  a  surplus  of  grass  beyond  the  ueeds  of  the 
villages,  it  may  be  sold  to  members  of  other  villages. 

Ill  Bichu  kunif  Kuboya  kori,  pasture-land  is  known  as 
**  waste-hillside  "or  **  poor-people's-support  hillside.**  The 
former  may  be  managed  jointly  by  several  villages  (it  is  then 
called  "common*  pasture,*')  or  may  belong  to  a  single 
village  only ;  in  either  case  a  portion  of  it  is  frequently 
brought  under  cultivation  or  planted  with  trees.  The  **  poor 
people's-support  hillside'*  is  land  occupied  by  '•broken** 
families,  who  gain  a  livelihood  by  cutting  aud  selling  the 
timber  on  the  hillside.  These  families  formerly  owned 
barren  land  in  the  village  ;  not  land  absolutely  waste  and 


1.  Noyama  zei,    2.  Yarna  no  kuchiake,    3.  Mo.    Bein  does  not 
iiieutiou  this.    4.  Iriai, 
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nnanlti rated,  but  laud  aubjeet  to  taiatioD  and  yet  qnito 
unprodaotive.  The  owuer,  &UiDg  into  diatresBed  eir- 
otuustanceB,  offered  it  to  others,  oekiug  to  have  it  token  off 
hia  bauds,  and  no  one  being  willing  to  take  it,  it  waa  givoti 
by  him  to  the  village,  and  he  retired  to  tbe  hillside  and  nutcls 
his  living  as  has  been  related.  Soma  of  thsae  peraoiu  hkTS 
nltimately  acquired  means  again  ;  but  as  they  bave  ohm 
received  aid  from  tbe  village,  their  rights  are  infsrior  and 
they  are  not  regarded  as  equals  in  social  interoonrse. 

In  Suwo  A-iini,  Tbudo  koii,  pasture-land  (or  "  onder- 
growth-hillside  "j  is  owned  either  in  common  by  aevaral 
villages  or  by  one  alone.  In  the  former  ctiae,  those  who 
beloug  to  these  villages  cut  as  they  please  ;  but  no  othan 
may  enter.  In  tbe  latter  case,  there  is  a  similar  mle  of 
exoluaioD  ;  but  sometimes  another  village  pays  a  rent  for  tlM 
privilege  of  using  the  pasture ;  yet  even  tbis  is  only  where 
such  a  custom  has  existed  since  old  times. 

In  Nagato  kniii,  Toyoda  kori,  ou  tbe  shore  of  main  land 
and  island  they  gather  sea-planta  (the  phrase  being  "  sea- 
plant  reaping  "  or  "  sea-plant  collecting,")  in  tbe  same  way 
that  the  billRide  villages  cut  tbe  grass  in  pasture-land. 

Nahkaido.  In  Awa  hmi,  Mima  kori,  there  is  a  sort  of 
pasture-land  known  as  "reed-place,"  ^  usually  70  or  80  cAs 
in  extent,  and  owned  by  tbe  village.  From  tbis  are  obUined 
reeds  for  thatching ;  and  when  one  of  tbe  villagers  wisbw  to 
repair  or  renew  his  thatch,  be  notifies  the  headman,  who 
permits  him  to  cut  what  is  necessary.  When  it  is  desired 
to  cut  timber  &om  village  land,  the  same  proeednra  k 
neccaaaiy.  They  BometimoB  have  societies,'  oolled  "  bnllcl' 
ing-sodetitis."  ^  When  a.  member  of  the  society  is  abont  to 
repair  or  to  build  a  house,  each  of  the  others  ^ves  him  6' 
bundles  of  thatch  and  two  of  rope. 


1.  Kanikagaba.    Kegti  ii  i 
liarH-kai/a  is  a  Tarietf  not 
thin-gumi. 
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Saikaido.  In  Higo  A-iim,  Akitii  kori,  pasture- land 
may  belong  to  a  single  viliage,  and  in  this  case  the  members 
of  other  villages  may  not  enter  without  permission  ;  or  may 
be  used  by  several  in  common,  the  land  being  owned  by  a 
single  village ;  or  may  be  hired  by  a  number  of  villages  from 
another  village,  to  which  rent  is  paid.  But  besides  this 
there  are  other  ways  of  owning  pasture-land, — more  than 
there  is  space  to  describe. 

8.— PONDS  AND  SWAMPS. 

TosANDO.  In  Rikuzen  /ntni,  Sosa  kon\  swamps  are 
like  rivers,  the  property  of  the  feudal  lord ;  so  that  those 
who  wish  to  fish  or  hunt  game  or  cut  rushes  must  pay 
a  tax  for  the  privilege.  The  taxes  are  paid  to  certain 
managers  appointed  by  the  village ;  these  turn  over  the 
money  to  the  village,  and  the  latter  sends  it  to  the  feudal 
office.  The  profits  ^  obtained  from  the  pond  or  swamp  are 
divided  among  the  villagers. 

In  Uzen  kimi,  Okitama  kon,  the  boundary  of  a  pond 
or  swamp  is  the  line  to  which  the  water  reaches,  but  this 
is  considered  to  include  the  portion  where  the  rushes  grow 
on  the  edge.  When  a  pond  or  swamp  lies  wholly  within 
the  limits  of  one  village,  it  is  the  .property  of  that  village  ; 
but  if  it  lies  on  the  boundary  between  two  villages,  it  is 
owned  jointly.  The  use  of  it,  in  either  case,  is  open  to  all 
members  of  the  village  or  villages,  and  not  exclusively  to  the 
land-owners  along  the  shore. 

9.— DRAINS.* 

KiNAi.  In  Yamato  kunit  Soycgami  A*on,  in  towns,  the 
cleaning  and  repair  of  drains  are  performed  at  the  expense 

1.  liiyekit  i.  e.  the  fish,  game,  etc.  The  paragraph  seems  to  in- 
dicate that  the  poud  or  swamp  was  worked  by  men  employed  by  the 
village,  the  produce  of  their  work  going  to  the  general  profit  of  the 
villagers.    2.  Kasui  or  nhita  mizu  (literally,  undemeath-water). 
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of  the  neighborhood  as  a  whole,  whether  the  drain  be  used 
by  one  person  or  by  many.  There  are,  however,  certaio 
limitiitiouB  of  this  sort,  that  druns  miming  esat  and  west 
[through  the  ward]  ore  maintained  nt  the  expense  of  those 
ivhose  land  borders  thereon,  a  similar  rule  applying  to  drsioB 
running  north  and  south.' 

ToKAiDU.  In  Musashi  htni,  Toyoshima  kori,  [in  towns] 
a  drain  croB^ing  a  public  highnny  is  cleaned  at  the  espenae 
of  the  residents  of  the  block  [which  it  serves,]  if  it  is  of  the 
grade  known  aH  "great  drniii;"^  if  smaller,  the  expense  is  paid 
by  the  owners  adjacent  to  the  drain.  In  some  qaartera,  Bu 
association  (conRisting  of  a  number  of  samurai  or  a  number 
of  townspeople'')  undertakes  the  cleaning  of  "  great  drains." 
In  the  case  of  :>amui-ai,  the  members  pay  according  to  the 
income  they  draw  from  the  Government;  in  the  ease  o^ 
townspeople,  according  to  the  number  of  houses  owned  by 
each.  Certain  persons  undertake  as  a  business  the  cleaning 
of  drains.  |  liut  since  the  Kestoration  this  has  been  abolished. 
Drains  crossing  a.  public  highway  are  cleaned  by  the 
Prefectural  Government ;  all  others  by  the  local  ward- 
oflice.) 

ToSANDO.  In  Shinnno  kimi,  Saku  kuri,  a  drain  Berving 
a  whole  villiige  or  a  number  of  persons  is  cleaned  nt  the  expense 
of  the  wholu  village.  But  if  it  is  nppurtenant  to  one  estate 
onl}',  the  owner  of  the  estate  must  clean  [the  portion  used 
by   him] ,   whether  it  is  at  the  upper  or  the  lower  end.* 

Sanindo.  In  Iwami  Ictmi,  Naka  hort,  in  towns,  the  repair 
and  cleaning  of  drains  are  at   the  expense   of  tlie  honse- 

1.  That  ifl,  appurently,  tlie  eommauit;  ot  intenst  wa«  limited  to 
ft  tlUtrict  seiTcd  by  a  large  dmin  running  throngli  r  '■rhole  tnai  or 
other  Inrga  dialriot.  2.  Dal-katui.  A  dmio  which  did  iiot  slop 
nheu  it  tcnched  the  highwaj  and  met  tlie  highws)' itraiii  nould  be 
the  baaia  of  a  Bfatem  ot  tiibetuy  draine  in  the  indt^finiie  reifion 
knowD  as  a  elio.  8.  CAoju'a,  I.  a.  uercliaDta.  4.  This  paragraph  t« 
not  at  all  oleu;  and  to^  ims  bt  sottl  «E  |U»  Wlwl» 
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owners  using  them,  and  the  rent  ^  paid  for  their  use  is  due 
from  the  same  persons.  In  villages,  the  persons  paying  iu*e 
the  land-owners  served  by  the  drain. 

Sanyodo.  In  Snwo  kunij  Yoshihiki  kori,  in  towns, 
repair  and  cleaning  of  drains  are  nndertuken  by  those 
through  whose  land  they  run.  But  in  some  districts  the 
wards  or  the  feudal  authorities  take  charge. 

Nankaido.  In  Sanuki  kunit  Kagami  hm,  in  towns,  a 
space  is  reserved  on  one  side  of  every  drain,  called  a  ''  place  ta 
throw  out  the  refuse."  The  cleaning  of  the  drain  is  an  obliga- 
tion resting  on  every  member  of  the  village,  and  it  is  done 
under  the  inspection  of  the  ward  officers. 

10.— WAYS.« 

ToKAiDO.  In  Owari  kuni,  Aichi  kori,  the  width  of  a 
wagon-road  3  is  fixed  at  from  6  to  7  feet,  and  of  a  field- path  ^ 
at  from  8  to  4  feet.'  Repairs  of  the  latter  are  made  by 
the  village  in  which  they  are  situated  ;  of  the  former,  by  an 
association  of  viUages  ^  existing  since  ancient  times. 

In  Totomi  kimi,  Sano  kori,  a  road  for  horses  must,  by 
an  old  law,  be  about  9  feet  wide,  and  a  cultivation -path  ^ 
about  8  feet  wide.  When  it  is  desired  to  close  up  an  old 
road  and  construct  a  new  one,  the  feudal  official  must 
investigate  the  plan,  if  the  village  after  a  consultation  cannot 
come  to  a  satisfactory  decision. 

In  Sagami  kuni,  Kamakura  koti,  the  width  of  a  field-path 
is  fixed  at  8  feet,  and  of  a  road  for  oxen  and  horses  at  6 
feet.  Notwithstanding  inconvenience  to  travel,  it  is  customary 
that  a  new  road  shall  not  be  opened  without  the  consent  of 
the  owners  of  the  land  through  which  it  is  to  pass. 

In  Kai  kunij  Tsurn  korif  the  width  of  the  Kai  Province 
Sea-Road,7  one  of  the  Five  Sea-Roads,  is  from  2  to  8  kenfi 

1.  Shaku-rfo.  Why  it  was  paid  does  not  appear.  2.  Do-ro^ 
3.  Kuruma-micki,  4.  Nog^mieki.  6.  Kumiai  tmifa-nittm.  6.  Sakum- 
ehi.  7.  JTiw^  (the  piovinoe.of  Kai)-£afiio.   8.  One  i^m^aboot  6  feet. 
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The  reiiaira  are  nsnally  made  at  the  expense  of  the  fief.  Bnt 
village-roadB  ^  and  branoh-roads  ^  not  more  than  6  or  7-  feet 
in  width  are  repaired  either  by  the  whole  village  or  by  the  set 
of  persons  [served  by  the  road.]  Where  a  way  is  nsed  bj 
a  particular  set  of  peraonss  and  passes  through  another 
village,  it  is  repaired  by  those  who  ose  it,  and  not  by  thst 
village. 

In  Musashi  kitni,  Toyoshima  koH,  ways  are  repaired  by 
the  feudal  Board  of  Wurks,  the  expense  being  paid  by  eaeb 
block,  and  npportioned  among  the  proprietors. 

ToBANDO.  Id  Shinano  Imtti,  Saku  kori,  the  widlb  of  a 
great  road  is  usually  9  feet,  tbat  of  a  medium  road  6  feet,  and  of 
a  small  rond  (or  field-road,  as  it  is  sometimes  called)  8  feet. 
Boads  running  past  houses  are  repaired  by  the  house^ownerSt 
through  cultivated  laud,  by  the  owners  of  the  laud  which  it 
serves.  The  cleaning  and  repairing  are  done  twice  a  year, 
in  spring  and  autumn.  Repairs  of  bridges  are  made  by  Ihe 
village  as  a  whole.  In  Hanu  kori,  a  village  road  is  2  kat  in 
width,  a  field-rood  *  4  feet,  and  a  house  road  about  JS  Ceet. 
In  Xukiii  /.'Oil,  the  oniier  of  cultivated  land  always  leave* 
a  spnce  of  S  feet  between  the  road  aud  his  crop,  so  as 
to  prevent  its  being  injured  by  the  passing  horses  or 
vehicles. 

In  Rikuzeu  kiini,  Miyagi  koii,  the  width  of  a  great 
road^isGAvfi;  nndthatof  a  petty  road°  is  the  same,  including 
an  "  eaves-Bpace  "  ^  on  either  side.  Repairs  and  cleaning 
are  done  by  the  owners  along  the  side,  of  whichever  sort  the 
road  is.  In  Toda  kori,  the  width  of  a  field-road  is  naoaJly 
1  kfu  or  more.  Tlic  repairs  of  the  road  and  of  its  bridgei, 
if  any,  are  made  by  those  who  are  accustomed  to  pass  over 
it  in  ciiirying  on  their  ciUlivution ;  and  those  only  may  cnt 


I.  iliira-michi.  '2.  Shi-i3o.  S.  1.  e.  llio  ouUiiKti 
ueiehborhuod.  4.  Sakaba-mieki,  6.  Ukwaa-iniekl. 
7.  Saki  (e«Te*>«Mta  (Bi  ), 
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ihe  grass  along  the  road.  A  road  r  aiming  from  one  village  to 
iinother  is  usaally  1  to  2  ken  in  width  and  is  repaired  hy 
-the  two  villages  jointly.  A  branch  great-road^  is  nsnally  not 
more  than  2  hen  wide,  and  is  repaired  by  the  villages  that 
use  it.  A  great  Sea-Boad  ^  is  usnaUy  repaired  at  the  expense 
of  the  fief.  It  is  the  custom  for  funeral  and  marriage  proces- 
sions to  pass  along  the  public  highway,  even  though  the 
field-road  would  be  nearer.  The  expense  of  examininjg  and 
burying  one  who  has  fallen  and  died  by  the  wayside  ^  is  paid 
by  the  whole  village,  and  is  assessed  equally  upon  all  the 
houses.  This  is  true  even  when  the  mau  is  found  upon  land 
owned  by  an  iiidividunl. 

In  Uzen  kuni^  Okitama  kori,  [in  towns,]  roads  are 
repaired  and  cleaned  by  those  past  whose  residences  the 
road  runs,  whether  it  be  residence-land  proper  or  an 
appurtenant  possession.^  If  the  latter  is  at  a  distance  from 
the  owner's  home,  some  one  living  near  it  acts  as  under- 
taker 5  of  the  work,  by  appointment  of  the  owner.  [In 
villages]  the  width  of  a  field-road  is  sometimes  8  feet, 
sometimes  5  feet,  and  there  is  no  regular  width.  K  any 
extraordinary  damage  is  done  to  it,  the  expense  of  repairs 
(usually  paid  by  the  owners  on  both  sides)  is  shared  by  the 


1.  Wttht'Okwan-ntichif — probably  equivalent  to  ahido,  2.  Okican- 
kaido, — the  largest  of  all  roads,  here  probably  the  Oshu-kaido. 
3.  Yuki  (going)^aort'  (fall  dowu), — i.  e.  travellers  killed  by  high- 
waynipn  or  beggars  dying  of  want.  The  duty  of  paying  these  expenses 
was  not  infrequently  the  subject  of  litigation  bettveen  villages, — 
much  in  the  same  way  that  the  settlement  of  paupers  has  given  rise 
to  a  peculiar  class  of  cases  in  Anglo-American  law.  See  Simmons' 
''  Notes  on  Land  Tenure,  etc.",  p.p.  195, 200,  206.  Bee  also  Kujikata 
Omdnmegaki y  II.  Art.  4  (Kudorff,  Tokugawa  Geitftzsainmlung,  p.  98) : 
*'  Punishment  of  those  who  send  a  sick  traveller  on  from  one  inn  to 
another  ;  "  and  a  case  in  Part  III  of  this  Series.  4.  Kakaye  (hold, 
possess) -c///.  The  exact  significance  of  the  expression  is  not  clear. 
But  it  seems  to  indicate  something  held  by  tlie  owner  of  a  yaKhiki^ 
and  yet  not  a  part  of  the  ya$hiki.    5.  Ukeoi-nin* 


**'■  .J  ■■ 
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cultivatorB  and  others  who  may  ose  the  road  a  great  deal. 
Where  the  Bnme  road  seTves  as  a  brsDch-road '  aod  a  fi^d* 
road,  the  repairs  are  made  by  the  whole  village. 

In  Ugo  A'ltnt,  Akita  Ariiri,  pnblic  roads  are  marked  off 
into  various  stages,  the  division- point  being  indicated  b>'  a 
stone  post  or  otherwise,  and  the  maiutenance  of  a  given 
part  is  assigned  to  a  given  village,  the  expense  being  bome 
by  tlie  village  as  a  whole.  When  a  waj'side- death  oeenrB, 
tl'.e  expense  of  examination  and  burial  is  paid  by  Uw 
\iUiigu  to  which  be  belongs  ;  but  if  he  is  a  stranger  and  hit 
liome  cannot  be  learned,  then  by  the  Tillage  where  he  ia 
found. 

HoKUBOKuno.  In  Kaga  kiini,  Ishikawa  hiri,  official 
ruaiU  -  and  other  important  roads  are  repaired  at  the  expeoae  of 
tlif  various  kori  through  which  they  ran,  the  daty  being 
apportioned  according  to  the  assessed  production  of  enltJTated- 
laud,-'  and  labour -services  being  rendered  upon  assigned 
pi'ftiou.s  of  the  road.  The  cleaning  of  the  roads  fallB  uanally 
uc  the  villages  individnally,  [each  one  cleaning  the  portioo 
within  its  limits].  lu  Kawakits  kori,  when  land  ia  lued 
for  a  I'ond,  the  object  being  the  convenience  of  a  whirie, 
vilbgf  or  a  particalar  group  of  the  inhabitants  or  even  of 
au  individual,  a  rent  is  paid  by  the  parties  benefited  to  the 
o'.vuer  of  the  land  so  used,  or  else  other  land  is  given  in 
c<)mpeD>ation ;  repairs  arc  made  by  the  parties  benefited 
CI-  iiy  the  whole  village.  In  Nomi  kori,  the  repair  and 
cLauiu^  of  a  road  are  done  by  the  owners  along  both  lidee, 
eHch  i-ide  undertaking  half  the  road  ;  if  there  are  hooaea  on 
('lie  fide  only,  the  house-owners  take  care  of  one  half  and 
tlii'  ether  falls  to  the  feudal  office  or  the  village  as  a  whole, 
I'it' Id -reads  are  repaired  by  the  whole  village. 

In  Nolo  kiini,  Suzn  kiiri,  the  repair  of  roads  extendingf 
through  the  two  kori  of  Hoshi  and  Snzn,  is  made  b)r  the 
two  'I'll  in  common ;  those  in  one  kort  only,  by  tlMt  ton 
aloBC. 


Shido.   3.  ICicaA^o.    S.  Kit*a-daka,—M  nimMi^ 


i  tsrtv.tiam.    ^H 
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In  Echu  kuHi,  Arakawa  kori,  the  repair  of  officia} 
roads  1  and  branch  roads  ^  is  made  at  the  expense  of  the 
different  kori;  that  of  field-roads,  at  the  expense  of  the 
village  in  which  they  iu*e ;  and  that  of  roads  over  the 
mountains  or  through  small  hamlets,^  at  the  expense  of 
the  Three  Provinces.* 

In  Echigo  knnit  Knbiki  kon,  roads  are  repaired  and 
cleaned  by  the  owners  on  both  sides,  whether  it  be  a  main 
road^  or  a  branch-road.  When  a  wayside  death  occnrs  the 
rule  for  discharging  the  expense  of  taking  charge  and 
burying  is  the  same.  In  Kambara  kon,  the  width  of  village- 
roads  and  field  roads  is  not  fixed,  but  is  usually  about  2 
feet.  The  repairs  are  usually  made  by  the  whole  village. 
The  expense  of  a  wayside  death  is  similarly  borne,  of  which- 
ever sort  the  road  may  be. 

SAnindo.  In  Iwami  kuni,  Shima  kori,  roads  are  divided 
into  three  sorts  ; — "oflicial  construction  roads,**  6  of  which 
the  feudal  ofiice  undertakes  the  repairs ;  *'  official  assistance 
rortds,"'^  repaired  by  the  people  and  the  feudal  office  equally  ; 
and  **  self-construction  roads,*'  8  which  the  villages  alone 
have  the  charge  of.  The  cleaning  of  the  roads  falls  upon 
the  owners  along  each  side  ;  in  towns,  this  is  done  every 
morning  and  evening ;  in  villages,  the  repairing  aud  cleaning, 
in  the  case  of  main  roads  and  branch  roads,  either  twice  a 
year  (in  spring  and  autumn)  or  once  a  year, 

Sanyodo.  In  Suwo  kuni,  Kyuka  kori,  a  main  road  is 
usually  repaired  by  the  feudal  office ;  but  branch  roads, 
fit'ld-patlis,^  and  petty  ways^^  are  imdertaken  at  the  village 
expense.  When  a  road  is  bordered  by  houses,  the  owners 
on  each  side  usually  have  its  cleaning  to  do. 


1.  K wan-do.  2.  Shi-do.  8.  That  is,  a  road  passing  through  a 
deserted  region  bnt  connecting  centres  of  traffic,  and  therefore  an 
important  one.  4.  Probably  Echa,  Kaga,  and  Echizen.  5.  Hondo, 
6.  Go-fushin-sho.  7.  0-UaU-ha,  8.  Ji-fuahin-sho.  But  it  is  possible 
that  these  terms  refer  to  different  portions  of  the  same  line  of  road. 
D.  Dempata-michi.  10.  Komichi. 
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Nankxido.  In  Tosa  kunt,  Kochi  koii,  the  ooDstriiotion 
aud  repair  of  the  roads  tlirongU  which  the  feadal  lord  goes 
biennially  on  bis  way  to  render  service '  at  Yedo  ftr6' 
chargud  upon  all  thoBe  who  live  along  the  road,  8  days  labor 
[per  year]  being  aseesaed  for  every  (nn  of  low  land,  and  tha 
owner  supplying  rations  to  the  laborers  at  the  rate  of  1  »luf 
5  no  per  man  per  day.  If  theae  rationii  are  uot  given,  tha 
siitue  amount  must  be  paid  in  t^xes. 

Saikaido.  Ill  CUikngo  hmi,  Mitsuma  kiiri,  the  repair 
of  horse-roads^  and  cultivators'-roade ^  is  nt  the  expense  of 
the  bluck'  or  village.  But  ways  running  past  residence-luid 
are  usually  repaired  nt  the  expense  of  the  owners  on  both 
sides,  though  others  wiiy  pass  over  the  ways. 

In  Batsuma  ktnii,  Siitsnma  kori,  erection  and  repair  of 
great  roads  ^  and  of  Ihe  stone  bridges  along  such  ruada  are 
at  the  expense  of  the  feudal  office;  while .phknk-bridgea  and 
bridges  floored  with  earth  are  erected,  owned,  nnd  maia- 
tainod  by  the  towns  and  vill^os  nsii^  the  branch-road^ 
which  these  serve. 


11.— IBRIGATION.' 

KiNAi.  In  Yoiuato  kimi,  KatsnrnBbimo  kori,  there  is  • 
village  situated  some  3  or  4  ri^  from  the  river  Nishjjo. 
This  village  makes  use  of  the  river-water  for  irrigation  by 
filling  its  reservoir  ^  from  the  river  in  spring  and  aatunuir 
when  the  villages  further  ap,   lying  directly  along  the  rirar. 


1.  Saiikiii  (jouru«y-dut7)  kolai  (altenutioo).  3.  Umairi-wlekt. 
3.  Ki«inku-miclii.  4:  Cho,  i.  e.  in  tonna.  6.  Daido.  6.  ITiiM-MfeM. 
7.  V«  (use)-iui  (nater).  This  U  a  general  term  applied  to  water 
when  used  fut  irrigatiau,  fires,  eta,  in  iliitiiietion  traui  aku'tat,  bal 
ur  celuae  irater.  i.  e.  lewage.  The  subject  ol  the  SeotJon  li  Tiitoal^ 
"  AqueducU  "  or  "  Irrigation."  and  the  lottO'  haa  been  pTetened  u  a 
title,  instead  of  some  more  literal  rendering,  (odiaa  "  UmU*  Wataa.' 
6.  Oiie  ri=2M  miles.  9.  Tame  (collect,  f 
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do  not  Deed  it,  and  thus  safficistit  water  is  stored  ap  for' 
the  remainder  of  the  year.  Aa  a  compensntion  they  pay  to- 
the  Qpper  villages  a  tax  for  the  use  of  the  water  and  also 
are  reeponaible  for  some  share  of  the  expense  of  repairing- 
and  cleaniug  the  aquedacts. 

In  Settsii  kuni,  Higashinari  koi-i,  where  the  cultivated 
area  is  low-lying,  the  river  ia  dammed,  and  the  water  led 
into  the  fields  by  aqaedacts.  In  hilly  regions  reservoirs  ar»- 
constructed  and  are  filled  by  rnins  or  from  springs. 

ToK&iDo,  In  Kai  kuni,  Yamanashi  kori,  the  repairing 
of  flumes  and  chanQels  is  done  by  thoee  who  ase  the  water; 
that  of  reservoirs  and  ponds  by  the  whole  village,  each. 
villager  being  bound  to  contrihate  one  day's  labor.  Some- 
times, however,  the  expense  is  apportioned  according  to  the 
assessed  amount  of  land,  or  according  to  the  number  of 
houses.  But  the  repairs  of  the  three  ponds,  Tokushima,. 
Yasuzaka,  and  Asao  are  done  by  the  water-aaperintendeat, 
the  expense  being  paid  by  the  fendal  lord.  In  Yatsashiro 
koii,  when  an  aqueduct  serving  a  village  suflers  iqjnry,  the 
owners  of  rice-land  pay  the  expense  of  the  repairs.  Bat  if 
the  expense  is  too  great  for  them  iilone,  the  owners  of 
upland  must  contribute  something. 

In  Muaiishi  kwii,  Toyoshima  Icon,  the  water  ia  brought 
in  to  Tedo  by  the  Kimda  and  the  Tamagawa  aqueducts,  the 
construction  and  repairs  being  in  charge  of  the  Public  , 
^Yo^ks  OSce.  The  repiiir  of  the  pipes  and  flumes  of  the 
ninin  Palace,  the  West  Piilaoe,  and  the  Fukiage  Palace  are. 
made  at  the  expense  of  the  Government.  The  military 
(;eiitry  are  liable  for  their  water-taxes  according  to  their 
incomes,  and  the  townspeople  according  to  the  frontage  of 
the  houses,  the  payments  being  made  to  the  Public  Works 
Office. 

ToSANixi.     In  Shiimno  kuni,  Takni  kiiri,  an  association' 
of  persona  aometimea  undertitkes  the  repair  of  the  head'  ot 

1.  Kiimiai.    2.  Unniui  (dividinR  llie  via\er).kuclii  (mouth,  source). 
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the  nqueduct  system,  the  viUages  taking  charge  of  the 
aqueducts  in  their  lower  length.  Where  a  village  or  a 
set  of  persons  makes  use  of  water  from  a  source  ovmed 
by  a  different  village  or  set  of  persons,  the  former  takes 
no  part  in  the  management  of  the  upper  part  of  the 
system.  In  Minochi  korif  river  and  aqueduct  water 
is  invariably  regarded  as  the  property  of  the  whole  village 
•or  of  an  association ,  and  no  individual  may  own  it 
exclusively.  The  villagers,  when  repairs  are  ordered  by 
the  village  officers,  must  render  labor- services  for  that 
purpose.  When  an  aqueduct  serves  several  villages,  A, 
for  instance,  using  1  part  of  the  water,  B  5  parts,  aiid 
C  6  parts,  A  is  not  liable  for  any  share  in  the  ex- 
penses, B  and  C  bearing  them  all.  Various  other  arrange- 
ments exist  for  sharing  the  expenses,  depending  on  the 
•circumstances. 

In  Kikuzen  kuni^  Toda  kori,  at  ordinary  seasons,  there 
are  no  special  regulations  as  to  the  use  of  water.  But  in 
time  of  drought  the  water  is  usually  obtained  from  some 
large  river,  the  quantity  [admitted  to  ench  aqueduct]  be- 
ing proportionate  to  the  extent  of  hind  [sei-ved  by  it].  For 
example,  if  there  are  [on  the  line  of  the  aqueduct]  10 
villages,  each  assessed  at  1000  koku,  sufficient  water  is  taken 
for  land  of  10,000  kokii,  the  water  passing  down  through 
the  upper  to  the  lower  villages.  If  the  land  is  so  situated 
that  it  is  impossible  to  lead  the  water  successively  from  high 
land  to  low  land,  then  it  is  let  on  for  one  region  one  day  and 
for  another  the  next  day,  the  two  regions  altemaUng  in  the 
use.  This  is  termed  **  watch  water.**  i  The  same  arrange- 
ment obtains  for  distributing  among  individuals  the  water  of 
aquenducts  belonging  to  a  single  village.     The  oonstmotion 


The  idea  is  that  the  system  of  distribation  began  at  a  oertain  point, 
perhfipn  a  dam  or  pond,  whence  the  Tarions  aqneduetB  branehed  offt 
And  where  the  flow  was  regulated  by  the  managers  of  the  qritooi, 
1.  Ban-mizu,    See  Iwami  kunit  infiu. 
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and  repair  of  the  distributing-head  ^  is  at  the  charge  of  the 
feudal  lord ;  thajk  of  the  aqueducts,  at  the  charge  of  the 
villages  using  them.  Reservoirs  are  for  the  most  part  the 
property  of  the  feudal  lord,  but  sometimes  of  a  village  or  of 
[au  association  of]  5  or  6  individuals.  The  repairs  are 
always  made  by  the  owner ;  so  that  if  a  person  has  a 
reservoir  on  his  own  land,  he  repairs  it  himself  and  has  the 
sole  right  to  use  it. 

In  Uzen  kunl,  Okitama  kon,  irrigation  water  is  led 
directly  from  a  river.  The  breadth  of  the  [main]  aqueduct 
is  usually  5  ken^  and  5  feet,  and  the  repairs  are  made  by 
those  whom  it  serves.  Where  it  is  a  branch,  serving  only  a 
special  group  of  persons,  its  width  is  less  than  this. 

In  Ugo  hiini,  Hiraga  kori^  it  is  customary  for  5  or  10 
villages  to  form  an  association  and  have  a  common  aqueduct 
system.  The  repairs  and  cleaning  of  channels  and  flumes 
are  done  at  the  common  expense.  One  of  the  villages  (term- 
ed '^  parent  village  "^  )  manages  the  distribution  of  the  water 
from  the  head  and  regulates  its  use.  When  land  is  taken 
for  aqueduct  purposes,  the  owner  is  not  given  any  compensa- 
tion but  is  simply  excused  from  the  taxes  of  the  area  taken. 
Where  a  reservoir  lying  in  village  A  and  owned  by  the  village 
is  used  by  village  £  only,  village  A  may  not  shut  off  the 
water  so  as  to  prevent  its  use  by  village  B  ;  but  the  latter 
must  undertake  the  repair  and  cleaning  of  the  channels  and 
Humes.  The  rule  is  the  same  where  A  and  B  are  in- 
dividuals. 

HoKUROKUDo.  In  Kaga  kiiuif  Ishikawa  kori,  when 
village  A  constructs  an  aqueduct  through  land  belonging  to 
village  B,  the  farmer  must  pay  to  the  latter  a  sum  (termed 
*'  aqneduct-rent '')  equal  to  the  produce  and  rice-taxes  ^  upon 


1.  Uchi  (within,  &t)'kawa  {nvev)-kuehi.  That  is,  the  point  ou  the 
river  whence  the  water  was  sent  in  varions  dtreotions  throngh  the 
aqueductK.  2.  One  ken=9houi  6  feet.  .H.  Oya-sato,  4.  Nenffu-»aktttolM. 
"Bice-taxes"  may  be  an  error  for  **  labor-services,"  foe  the jrioe-pro- 


74  PSIVATE   LAW   IK   OLD  JAPAK  : 

the  land  thns  taken.  In  Yennma  kori,  when  one  village  leads 
water  over  its  land  from  an  aquednet,  the  villages  lying 
lower  down  have  a  right  to  use  the  water  flowing  off,  bnt 
mast  also  pay  some  part  of  tlie  expense  of  repairs.  The 
rate  is  nsaally  80  days*  lahor  for  every  100  kohi  of  assessed 
prodnctioo,  bnt  may  be  more  than  this  in  time  of  di'onght^ 
if  more  labor  is  needed. 

In  Noto  huni^  Snzn  kori,  where  on  aqneduct  is  planned 
by  one  viUage  and  others  below  it  are  in  need  of  water,  th& 
former  may  not  constrnet  the  aqueduct  as  it  pleases,  and 
it  nsnally  undertakes  to  make  it  of  a  certain  width  and 
depth. 

In  Echn  ktun,  Imizn  kori,  when  one  village  owns  a 
poud  whence  several  other  villages  obtain  water,  they  pay  a 
rent  for  it,  as  well  as  the  cost  of  repairs,  the  assessment 
being  apportioned  according  to  the  amount  of  land  owned  b\* 
each  village. 

Hanindo.  In  Iwami  k%mi,  Shim  a  korl,  wells  are  relied 
on  for  drinldng-wnter,  and  irrigation-water  is  obtained  by 
aqueducts  from  a  reservoir  or  from  a  dam  on  a  river. 
Dams  are  of  three  sorts,  according  as  they  are  contracted 
and  repaired  by  the  feudal  lord,  by  a  village  with  the  assist- 
ance of  the  lord,  or  entirely  by  a  village.  In  a  time  of 
drought  the  water  is  taken  by  different  districts  in  turn,  and 
good  and  trae  men  arc  chosen  to  watch  that  the  distribution 
of  the  water  is  properly  made  ;  soothe  term  **  watch- water  "^ 
is  used. 

In  Idznnio  kuni,  Kamikado  knri,  there  are  two  rivers,  the 
Hi,  running  from  Hashido  village  in  Nita  kori,  to  Kanii> 
sato  village  in  Kamikado  A'on',   and  the  Hii,  running  from 
Kamisato    village  to   Kamidate   village  in   the  same   kori. 
From  these  rivers  comes  tlie  water  used  by  the  kon    of 


duee  would  include  the  rice-tax ;  bnt  more  probably  the  explanation 
18  that ''  pnidnce  "  means  the  net  profits  after  paying  out  the  rioe-tax. 
I.  lian-Kui, 
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Knmikndo,  Tatenui,  and  Idzumo.  In  the  village  of  Ishizaka, 
^vhich  is  conveniently  situated  for  managing  the  distribution 
of  the  water,  the  head  of  the  nqiieduct-systcm  is  made,  and 
the  people  of  this  village  take  charge  of  the  distribution  of 
the  water  to  the  three  kori.  The  repairs  and  cleaning  of 
channels  and  flumes  are  done  at  the  expense  of  the  three  korL 
In  Nomi  kori^  the  maintenance  of  river  banks  and  aqueducts 
and  the  cleaning  of  rivers  used  for  irrigation  purposes  are 
done  at  the  expense  of  the  feudal  office. 

Sanyodo.  In  Mimasaka  kuni,  Katsunami  kon\  as 
disputes  are  liable  to  arise  in  regard  to  the  distribution  of 
water,  a  water- watch*  is  appointed  nt  the  expense  of  the 
village,  to  regulate  the  distribution  fairly.  Thus  those 
only  who  share  in  the  expense  -  of  the  watch  may  use 
(he  water,  even  during  a  drought.  The  same  persons  also 
pay  the  expense  of  repairs. 

In  Snwo  kunif  Yoshihiki  kori,  [in  one  region]  there  are 
48  small  ways  ^  leading  from  a  place  called  Yamaguchi,^ 
and  along  each  one  passes  a  flume.  At  that  point  in  a  place 
culled  Kimachi,  lives  a  keeper  whose  duty  it  is  to  regulate  the 
supply.  If,  for  example,  a  fire  occurs  in  a  certain  village, 
the  water  is  turned  on  for  that  village.  The  repair  and 
cleaning  of  flumes  and  embankments  are  made  by  those  who- 
are  served  by  them.  In  [other]  villages  water  is  obtained 
from  a  river  or  a  reservoir,  the  repair  and  cleaning 
being  done  half  by  the  people,  half  by  the  feudal  lord. 
At  a  time  of  draught,  a  water-watch  is  sometimes  ap« 
pointed  to  regulate  the  distribution  of  the  water.  But 
sometimes  the  distribution  is  effected  by  a  method 
of  alternation,  the  water  being  turned  on  to  one  plot 
today,  another  to-morrow  and  so  on.  There  is  still  a  third 
method,  in  which  they   use  what   is   known   as    *'  divide- 


1.  Mizu-ban.  2.  That  is,  the  people  of  that  village  only. 
H.  Komichi.  4.  Probably,  as  the  name  implies,  at  the  foot  of  a 
mouDtain. 


i 
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HmJberr  i  k  hdLt  id  ham  1  to  10  inaMs  in 
iMMk  in  »  pb&k,  and  the  water  k  kl  oat  aceoniug  to  the 
ftftn  of  tlMr  pUA  to  Ue  MTTcd.  FoT  «XAmple,  if  tbe  plot  i«  1 
<4ii  in  wrea,  a  l-tncli  apeitiire  i«  iMcd ;  2  tea  in  area,  a  2-in^ii 
mptrUure ;  and  fto  oii«^  StiD  amilher  plan  a  to  choose 
from  tbi;  viflagcTs  good  and  tme  man  to  manage  the  dis- 
tribiili#>D  and  determine  wlurh  plots  most  need  the  water, 
withoat  regard  to  whether  they  are  large  or  small,  on  high 
land  m  tm  low  land«  Tim  method  is  regarded  as  the  best. 
It  sometimes  happen*  that  a  \'illager  manages  snrreptitioasly 
to  tarn  the  water  into  his  plot  when  he  is  not  entitled  to. 
When  this  is  discovered,  the  water- watchmen  repair  to  his 
house,  and  taking  away  one  of  his  kettles,  they  pat  it  in 
pawn,  aod  spend  the  money  in  a  wine-boat.  This  has  be«n 
since  old  times  the  costomary  panishment  for  a  water- 
thief. 

Naskaiimi.  In  Awaji  kimi,  Tsana  larri,  when  those  who 
live  along  the  npper  part  of  an  aqtiedneb  wish  to  make  a 
new  dam,  they  must  first  consalt  and  obtain  the  consent  of 
the  ownerH  below  them. 

Haikaido,  In  Higo  kuni,  Aso  A*on,  the  local  officers 
execute  all  undertakingH  connected  with  the  construction  and 
repair  of  aqueducts,  working  under  the  orders  of  the  Em- 
bankment Bureau  and  Aqueduct  Bureau  of  the  feudal  office. 

In  Onunii  huni,  Gora  Aori,  the  construction  and  repair 
of  aqneducts  are  done  at  the  expense  of  the  feudal  office  [and 
by  its  directionj ,  only  matters  relatmg  to  the  distribution 
being  in  the  hands  of  the  local  officers  ;  while  a  ''  labor- 
•  official"^  superintends  performance  of  the  works  under- 
takou. 


1.  Jinn-ki.  This  Heenis  to  mean  ** plank*/'  and  yefc  it  may  be 
that  the  hun  refers  to  the  Uintribution  of  the  water.  2.  It  is  probable 
that  plaiikn  having  the  proper  aperture  were  placed  at  each  of  the 
openings  lending  from  the  wain  canals  to  the  different  plots.  3.  Chi- 
karrt'hnjtt. 
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12.— RI\^RS. 

TokjUDO.  In  AIusaBht  hiini,  Toyoshima  l.vri,  in  towns, 
rivers  are  cleaned  by  the  feudal  oltice.  Those  nlong  the 
banks  who  ase  the  water  for  mnnut'uctiiring  pnipoxcs  must 
pay  to  the  feudal  office  a  snm  of  muuey  under  the  oame  of 
"  thank'inouey  "  1  or  "additional  money."  ^  firidgee  are 
built  by  BBSocIations  ^  of  military  gentry  and  townspeople. 
Ttiose  who  have  etone-embankmeiits ,  .small  bridges,  and 
In nding- places,  are  obliged  to  pay  iwa  and  to  refrain  from 
obstracting  tho  flow  of  water  or  the  pa^snge  of  boats. 

Tos&NDO.  In  Uzen  kuiii,  Okitama  l;oii,  [in  towns],, 
the  Matsu  river,  small  at  ordinary  tiiueis,  rises  verj'  suddenly 
in  rainy  weather  and  becomes  some  1,000  yards  wide,  so 
that  the  expense  of  repairing  the  bnnkb  is  divided  among 
the  houses  in  an  area  of  16  ward'-.  The  assessment  in 
former  times  was  made,  not  accoriling  to  the  number  of 
houses,  but  according  to  the  extent  of  one's  residence-land, 
the  unit  being  a  plot  6  ken  square.  The  source  of  the  river* 
is  regarded  as  a  part  of  tho  river,  I'ven  in  the  dry  season^ 
and  not  the  property  of  any  individnal  or  anj'  ward. 

HoKUBOKUDo.  In  Kaga  liuni,  Ishikawa  koii,  the  right 
of  fishing  belongs  to  the  village  occupying  the  banks,  thoaglv 
the  right  is  sometimes  sub-let.  A  tax  (known  as  "  river-ser- 
vices") must  be  paid  for  the  right  to  fish  ;  and  hence  those 
paying  the  tax  are  entitled  to  exclude  others.  In  Kaga  kori^ 
there  is  an  old  feudal  law  against  changing  the  bed  of  the 
river  temporarily  for  the  purpofie  of  obtaining  fish.  Another 
method  of  fishing,  known  as  "  pond -clearing  "  requires  the 
closing  of  the  aqueduct  or  river  by  a  dam  ;  but  this  is  not 
permitted  before  the  210th  day.* 


1.  Myoga-kin.  i.  Saihikiiwai-khi.  S.  Kiimiai.  4.  A  day  indi- 
ealiLg  a  stage  iu  the  ripening  of  rioe  whsa  it  is  HlmMt  leady  lor 
the  Hi<;k1e.  Pmumtbl;  the  water  wa»  needed  for  inigalloa  until  tLi» 
time  and  wai  thereloie  not  to  be  inlertered  with. 


fa  9>H%m\  /'<»«.  C-^vnuiBM.  *tirL  rrv^ar  ymnia  sm  jisnr- 
tmnM  ^  Hfi^  jvinz  ^xigeam  vi  :fae  ien^ii  Jori  mii.  die  3«=->mcf. 
it  jCkmh«r»  ^r^.  nv^srt  na  m  and  uiwn  ir  ^temam  x  :«<wti 
ir^  ^»a4M  '^  ao^^'ioahl^ '  nut  an^  laeii  iir  jwt£?iGng  .uiii 
fir  ^^rtin^riiRKiiur  !ir<i!)(,  Tli«  ibauii'ViiStf  ami  riibbisii  if  '2a»t 
W»n  xr^  f^j^*TM  hj  :iui  rr;er.  ami  m  :iusr&  ia  a  'liesninir. 
Atte^  at  y*siUf  at  :iu»  ^Tp^nuK  (if  zhe^  sawn. 

ei^ikr  dii^tmf^tUm  et:»tA  a^  &>  the  respeetire  dociea  •>€  ^huLlI 
Vmt^  soiA  Vvl^/iT^  in  ret^d  t>  repacra  <}f  (he  rrr^ir  booiLs. 
Cmt  yrhfAfi  kindri  a&irl  decMSHke  Isada  are  iafioiux^  in 
*  tffsry  e^ffifnnM  Taiuxaer,  %nd  the  proceeding  are  dLtSerent 
U^  tiM  iTfo  kimU  fji  kuid. 

HA5ir^itj>o«  In  Hqwo  Aicjii,  Yofibihiki  i>>r<,  repairs  of  river- 
tmifkHf  (dt„^  MH  rnsule  by  the  villages  on  either  side^  e^i^rh 
Vf]lAf(e  T*i\fmr\un  it«f  own  Hide  ap  to  the  middle  lin^^  of  the 
f iver.  hni  the  right  of  fiithing  belongs  exclusively  to  one 
iff  iho  iAhf^  fiide  <A  the  river  ;  and  so  the  taxes  (known  as 
**  mUtu/n  rtvefT'Hfsr vice  rice**^  or  *•  whitefish  river-service- 
riC9  *'  '^  )  nra  paid  by  that  side  only,  the  rate  being  10  mom- 
inc.  (fir  *'M'}i  hnliu  of  the  anseHBrnent  of  the  river-property. 
Whuro  th<!  riv<T  chanj^cH  its  channel,  the  new  channel  is 
clciari«)fl  out  only  in  that  portion  used  by  boats,  the  work 
bohig  (iono  by  th(j  boutnicn,  and  the  expense  being  paid  by 
''ho  r<Mi(hil  oflico.  Ihit  where  the  sum  so  advanced  is  not 
onotigh,  tho  ripiirian  owners  naust  supply  the  deficit. 


1.    il  kuwii  ijitUnhnkH.      2.  Skiruutvo-kawii  yaku-kokn. 
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CHAPTEE  III. 


SUCCESSION  1  TO  FAMILY  PROPEETY.^ 


1.— PETITIONS  AND  REPORTS. 

AYheu  a  person  succeeds  to  the  headship  s  of  the  family, 
he  exchanges  his  own  second  name  for  the  usual  second 
name  (called  the  *' public  nnme"^)  of  the  master  of  that 
family  ;  so  that  nore -registration  in  the  land-register  is  need- 
ed ;  but  the  age  of  the  successor  is  recorded  and  the  name  of 
the  retiring  father  is  re-entered  in  the  temple -register.* 
The  successor  usually  employs  as  his  principal  seal^  that  used 
by  his  predecessors,  esteeming  the  possession  of  it  an  honor. 

The  more  or  less  varying  customs  in  different  districts 
Are  as  follows. 

KiNAi.  In  Yamashiro  /ami,  Kudono  and  Atago  hori^  in 
villages,  no  special  report  is  made  to  the  authorities  by  the 
successor  ;  but  he  adopts  the  family  cognomen,  and  at  the 


1.  Sozoku.  2.  Ka-san,  3.  Katoku.  4.  Kogi-na.  This  will  here- 
after be  termed  **  family  cognomeu."  5.  Simmon  (religious  sect)  nin- 
bctsii-cho  (record  of  persous).  This  was  because  the  uame  of  the  head 
of  the  fauiily  stood  at  the  head  of  the  Ust  of  fauiily  members, 
and  also  because,  as  appears  below,  the  retiring  head  usually  chauged 
his  second  uame.  6.  Jitsu-in,  used  for  formal  acts  of  legal  import- 
ance. 


JiaM  ^  a»rjmnif  iSut  vuuatB  st^otoer  ytmassr  ^tmc  ac  -wiS. 

maiOKUu^  ^  Mil  tlift  jaemOEat 

aMMC  jiinpsv^  (HI  amfe.  joil  ^^ 

A«  -var^i  *uMe«F%^  fg»mas*  Jiiiiiftrtf  ac  ^^  nMem  -jf 

aMilliiienCi^  iriA.  a  <ifiB«t  if  ^amc  if  :itt  rs 

fo  r^aduM  dift  agEft  4f  17.  /BCft  arrwitiL  di«  iSim  or  -^ 

/*     Afbsr  diiii  toB*  ke  k  €m»U  Sa 
fji  thk  WMr4  ot  j^Sm^Bk.     Bat  Menoii  xba 

la  Uzoan  iarju ,  Olori  Ibstt,  m  ^ml  cr  j*: 
iriM>  1mm  nft€t»tML  to  tW  esute  ^  cf  fcsi  fiidcr  or  brochtf' 
r^j«tft  ihh  htt  to  file  wfil-ckto,  who  nftmU  to  tke  cfci^ 
M^,  A  4ttd  of  tnuMlcT,  eovatcncakdl  kv-  Ae  refiiUivcs 
of  th«  MiecMMor,  file  eoapuiT,  nwi  die  wmrd-ofiemiay  k 
4m!B  iikd^  MDd  the  saeccssor^f  uuae  b  subsdtaU^  ht  t^ 
im»4  rcfpnter. 

la  Hettira  lr«n»f\  Kiiliioari  Inrv,  a  aotiee  is  givcii  to  the 
wftrd  tMeen,  tad  the  soeeeMor's  aune  is  sobititated  in  the 
Utui'fef^tdffr.  Bat  thii  proeednre  is  not  needed  in  the  case 
of  (Aher  thAn  h^nuie-owners*^ 

ToKAiiiO.  In  Haragm  Arnin,  Abe  and  Udo  kr^ri^  when 
(me  nneeeedn  to  a  family  name,^  he  reports  the  btct  at  the 
local  (fffiee  and  aMamea  the  family  eognomen,  not  changing' 
thi?  aneeatral  aeal ;  some  persons  do  not  adopt  the  family 
eognomf?n,  yet  leave  the  entry  of  name  in  the  land-register 
anchangf$d.  In  Bhida  and  Mashizu  kori,  no  report  of  a  snc- 
connum  in  made.  But  the  local  officials,  when  the  master  of 
a  family  reaches  the  age  of  60,  take  his  name  from  the  begin- 
iug  of  the  family  list  in  the  temple-register  and  place  it  at 

1.  Yebothl  U  an  old-fashioned  hat  worn  on  formal  oocanonsr 
but  only  by  adolta.  3. 1.e.  take  no  part  in  the  oatside  affairs  of  the 
plaoo.  H.  hrki  (estate  of  a  deceased  person)-cAo.  4.  lyewMhi, 
A,  Kamel. 
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the  end ;  so  that  a  man  of  that  age  goes  into  retirement  as  of 
course.     The  same  seal  is  used  for  many  generations. 

In  Sagami  kuni,  Kamakura  koHf  when  the  eldest  son  ^ 
marries,  he  thereupon  becomes  the  successor,  and  takes  the 
family  cognomen,  reporting  the  fact  to  the  local  office. 

In  Musashi  kunif  Toyoshima  kuri,  the  custom  is,  ever 
since  the  period  Kwansei  (1789-1801),  for  every  succession 
to  landed  property  to  be  publicly  announced  in  the  stre£ts  by 
the  feudal  governor,  and  for  the  name  to  be  changed  in  the 
title-deeds.  If  a  deceased  head  of  a  family  left  no  male  issue» 
the  property  is  managed  by  the  widow  or  a  daughter,  and 
it  is  afterwards  transferred  into  the  name  of  the  person  who 
joins  the  family  as  husband  of  one  of  its  female  members. 
If  any  causeless  delay  occurs  in  fixing  upon  such  a 
person,  the  local  officials  may  interfere  and  urge  the  widow 
or  daughter  to  do  so.  When  a  person  during  his  lifetime 
names  another  as  his  successor,  it  is  an  old  rule  ot  the 
town  magistrate's  office  that  a  note  ought  to  be  made  in 
the  register  of  succession. ^  This  was  again  proscribed  by 
a  proclamation  in  the  6th  year  of  Kyoho  (1721) ;  but  it 
has  been  but  little  observed  since  that  period. 

In  Kai  kuni,  Yamanashi  kori,  when  the  succession  to 
the  headship  occurs,  the  relations  aud  company  have  a 
meeting  for  the  purpose,  aud  send  to  the  ward-headman  a 
verbal  notice  of  the  succession.^  In  Koma  kon,  in  case  the 
successor  is  a  son  by  nativity  ^  and  not  a  son  or  son-in-law  ^ 
by  adoption,  no  notice  to  the  authorities  is  necessary. 

TosANDO.  In  Omi  kuniy  Shiga  koii,  no  report  is  made. 
In  Inugami  korif  when  a  succession^  occurs,  the  usual 
record  is  made  at  the  time  of  the  revision  of  the  temple- 
register,  the  change  being  called  <'  one  family  change." 


1.  ChO'ihi,  2.  Dai-kaye  (lit.  generation-change).  8.  Jitiu-ihi. 
4.  Muko-yoshit — adopted  for  the  parpose  of  marrying  a  daughter  of 
the  family.  Such  a  pei'son  takes  the  name  of  the  family  into  which 
he  marries. 

Pt.  T.- 


:»  «La 


'»*«"—■ 


I&  $96c£JB»v  e«m.  f^^n  tr.iK.  vikEs.  &  fKn^-azatfiS'  ots^  or 

Ill  i^dtofA^mke   kmni,   Tfimi^  i^W*  die 
pcrU  t//  thi^  local  (ABte,  ^sfff^jsJU  a  CaccimBe  c^  his 

In  Iwdd  /r«firi,  Shsrakawa  l-^y/i,  the  siieces$4:ir,  '«iM>  is 
eall^]  **  eWiid  %*;ii^irr^"  ^  reporU  to  the  local  ofi«kls^  -vi^  at 
thif;  tifii^  of  thi^  Tt^'Wum  of  the  tempkr-regi^lers  trmnsiBit  aH 
mieh  rnjM/rtH  to  the  feudal  official  for  record.  Tbe 
in  ailiKi  rxitidi^  itj  the  village  Ux-regifFter,  at  the  *fnd  oi 
yedTt  when  the-  taxen  are  pai'l. 

In  Iwa«hiro  Amwi,  Shinobn  kori,  the  successor's  rep*Ht 
in  i/iHile  an  in  the  prc-vions  instance.  The  family  coguomen 
IM  arlopteil,  HO  that  no  change  in  the  land-register  is  needed. 
In  Aidzu  /.v/ri,  retirement  in  not  practised  among  the  common 
people.  A  HOCcesKor  reports  to  the  local  officials,  who  make 
the  prrjper  corrections  in  all  the  books. 

In  liikuzen  Amwi,  Miyagi  Icori,  in  towns,  a  repK>rt  in 
writing,  signed  by  the  retiring  person,  the  successor,  and 
one  rif  the  company,  is  presented  to  the  headman.  If  the 
Huccossion  be  permitted  by  him,  the  property  standing  in 


1.  SimhetsU'cJio.    2.  JIan-gaKhira,— because  his  seal  heads    the 
IImI  in  hJH  fatiiily. 
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the  land-register  ^  in  the  name  of  the  transferor  is  placed 
in  the  name  of  the  transferee.  The  headman  then  orally 
informs  the  town  magistrate,  who  corrects  the  land-register 
at  his  office. 

In  Rikuchn  fcuni,  Isawa  kori,  the  successor  adopts  the 
family  cognomen.  He  must  report  to  the  local  officials,  if 
he  is  a  son  by  adoption,  but  not  if  a  son  by  nativity.  In 
Iwate  h'ori,  retirement  is  not  in  name  practised  among  the 
common  people.  No  special  report  is  made  of  a  succession ; 
and  usually  no  change  in  the  land-register  is  made,  as  the 
successor  adopts  the  family  coguomen. 

In  Matsu  Jai7ii,  Tsugaru  kon,  retirement  is  not  known. 
The  successor  to  a  deceased  person  adopts  the  cogno- 
men. 

In  Uzen  kuni,  Okitama  korif  all  successions  must  be 
reported  orally  to  the  company-chief,  immediately,  in  case  of 
a  retirement,  and  within  50  days,  in  case  of  a  death  ;  and 
the  latter  reports  to  the  bailiff,^  who  makes  an  official  record. 
The  fact  must  also  be  reported  in  writing,  attested  by  the 
\vard-cbief,  to  the  superintendent  of  sects,^  on  the  10th  day 
of  the  2nd  month,  when  the  annual  revision  of  the  temple- 
register  is  made.  In  Murayania  knrif  a  report  is  made  only 
when  the  successor  is  an  adopted  son.  The  family  cognomen 
is  adopted,  aud  thus  no  change  in  the  ownership  as  recorded 
in  the  laud-register  is  necessary.  In  Tagawa  korif  the 
successor  affixes  his  seal  in  the  family-register*  at  the  local 
office  ;  the  ward  or  village  officials  then  report  at  the  annual 
revision  of  the  temple-register  in  the  Cth  month. 

In  Ugo  kitni,  Akita  kori,  no  petition  or  report  is  necess- 
ary, for  as  retirement  during  lifetime  is  not  the  custom  here, 
and  as  the  elder  son  succeeds  as  of  course,  a  mere  notice  of 
the  death   is   sufficient.     The  headman  makes  a  note  in  the 

1.  Ken-cho  or  nohi-cho^ — stated  in  a  note  to  ha^e  been  similar  to 
tiie  vu'zHcho  but  distinct  from  it,  a  separate  kench  o  being  kept  in  every 
cho  or  block.     2.  Kendan.     3.  Shunwn-hugyo,    4.   Koseki-cho, 
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family  register  at  the  time  of  revision.  The  family-master 
has  in  most  families  borne  the  same  cognomen  for  genert- 
tions,  and  thus  the  successor  takes  the  name  of  his  father. 

Hokkaido.  In  Oshima  huni,  Kamedo  korif  the  report 
of  a  succession  is  made  at  the  local  office. 

HoKUROKUDO.  In  Echizen  kuni^  Tsurnga  kort,  a  soccess- 
or  is  obliged  to  adopt  the  family  cognomen.  The  retiring 
master  changes  his  name  ;  but  as  he  is  entered  in  the  temple- 
register  merely  as  **  the  father/'  no  report  is  ever  made  to  the 
village  office.  * 

In  Kaga  kuni,  Ishikawa  Aon*,  [in  towns]  when  the 
headship  is  transferred  in  the  lifetime  of  the  master,  the 
grantor  and  the  heir  appear  at  the  ward-assemblj-  office, 
with  an  instrument  signed  by  both,  and  the  entrj-  in  the 
family-register  is  then  changed.  But  a  farmer  is  not  per- 
mitted to  distribute  his  property  among  his  children  during 
his  lifetime.  The  successor  to  a  farmer  is  obliged  to  take 
the  same  family  cognomen  as  the  previous  family -master. 
In  Yennma  Aori,  the  will  ^  of  a  deceased  person  is  taken  to 
the  feudal  office,  together  with  a  petition  signed  by  the  success- 
or, relatives,  and  company  (the  occasion  is  called  '*  opening 
the  will,"  and  the  proper  time  is  the  7th  day  after  the 
master's  death),  and  the  succession  is  confii-med. 

Ill  Xoto  kuHi,  Hagni  horiy  the  successor  adopts  the 
family  cognonen.  Only  the  fact  of  the  death  is  rej^orted  to 
the  feudal  official,  as  the  eldest  son  succeeds  as  of  course. 

In  EcLigo  hiniy  Kubiki  korif  no  petition  or  report  is 
made  by  the  successor  ;  but  the  name  of  the  new  master  is 
substituted  at  the  revision  of  the  family  register.  But  when 
retirement  occurs,  the  successor  gives  verbal  notice  to  the 
headman. 

Sanindo.     In  Taugo  kuni,  Yosa  Aon,  on  the  death  of 
the  master  the  local  officials,  without  waiting  for  a  report, 
substitute  the  name  of  the  eldest  son  as  master,  but  if  it  is 

1.  Yuipon. 


r\ 
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a  case  of  retirement  only,  they  wait  for  a  report.  When 
the  successor  changes  his  name,  it  is  customary  for  him  to 
report  to  the  officials. 

In  luaha  kunif  Omi  Av>n,  the  successor  is  not  ohliged 
to  report  until  the  time  of  revising  the  temple-register,  whoft 
the  local  officials  substitute  his  name  as  head.  In  towns  the 
succession — which  they  call  **  change  of  master '*i — must 
always  be  reported. 

In  Idzumo  /ntnif  Shimane  kori,  on  the  death  or  retire- 
ment of  a  family- master,  an  instrument  certifying  to  the 
succession,  sealed  by  the  relatives  and  company,  is  sent  to 
the  town-magistrate,  and  the  chief  inspectors  and  ward- 
elder  make  a  note  in  their  registers  (the  family-register  and 
the  land- register),  the  name  of  the  heir  being  substituted  as 
family-master.  In  Soyegami  kon,  notice  is  given  to  tlie  chief 
elder  through  the  ward-elder,  and  the  change  is  made  in  the 
temple-register,  the  chief  elder  affixing  his  official  seal. 

In  Iwami  kiini,  Naka  kori,  notice  of  a  succession  is 
given,  in  villages,  to  the  headman,  in  towns,  to  the  elder, 
whether  the  heir  is  son  by  nativity  or  by  adoption.  But 
the  notice  is  not  made  until  the  time  of  the  revision  of  the 
teniple-register,3  in  the  2nd  month  of  every  year,  and  then 
only  by  the  new  master  himself. 

Sanyodo.  In  Harima  hnii^  Sliikito  kon,  permission  of 
the  feudal  official  must  be  obtained  for  a  family-succession.  ^ 
If  a  new  seal  is  adopted,  a  facsimile  of  it  must  be  deposited ; 
but  not  if  the  use  of  the  ancestral  one  is  continued. 

lu  Mimasaka  kttnif  Nishihojo  korif  notice  of  succession 
is  ^iven  to  the  chief  elder,  through  the  ward-elder,  in  case 
of  retirement,  but  in  case  of  a  death,  only  notice  of  the  fact 
of  death  is  given  [by  the  successor] ,  as  it  is  assumed  that 
the  eldest  son  has  succeeded. 

In  Bizen  knni,  Mino  kon,  there  are  no  other  proceed- 
ings than  a  notice  to  the  ward-elder,  who  makes  a  note  in  his 
register. 

1.  Teishn-kaye.    2.  0-mokudai,    8.  NimbeUu-cho,    4.  lyt'SOZokUm 
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In  Bigo  kuni,  Mitsnki  kon,  no  special  report  of  a  sue- 
cession  is  made,  the  matter  being  decided  by  a  family  am- 
snltatiou.  The  family  cognomen  remains  the  same  for 
hundreds  of  years,  and  the  entries  in  the  land-re^sier  are 
lefi  as  they  are. 

In  Aki  kuni,  Nnmata  and  Aki  kori,  a  saccessiou  to  riUage 
pro|)erty  is  nsnally  not  reported  until  the  next  revision  to 
the  temple-register.  In  towns  it  is  necessary*  for  the  suc- 
cessor to  appear  at  the  magistrate's  office  and  stamp  his  seal 
iu  the  register,  the  proceeding  being  called  **  book-changing." 

In  Snwo  kuni,  Yoshihiki  kori,  notice  is  given,  in  towns, 
to  the  elder,  in  villages,  to  the  watch -chief. 

In  Xagaio  fmni,  Toyoda  kuii,  when  among  the  upper 
classes  1   (known  here  as  mefui),  that  is,  those  who  may  have 
a  family  name  and  wear  two  swords,  a  succession   occors, 
notice  is  given  to  the  proper  official ;  [such  an  arrangement] 
is  known  as  **  direct-control."  ^ 

Nankaido.     In   Kii   kuni,   Xaknsa   and    Abe    Av>i*f,    in 
villages,  no  special  report  is  made,  but  the  entry    of  the 
name  of  the  family -master  is  changed    at  the  revision  of 
the    temple-register.      In  towns,   a    succession    to    realty 
requires  the  permission  of  the   feudal  official.      Where  the 
inheritance  is  granted  by  one  retiring,^   a  petition   bj-    the 
retiring  master  is  enough  ;  but  where  the  grant  is  by  one 
deceased,*   there  must  be  a  witnessed  document  of  grant,  and 
a  petition  must  be  filed  within  50  days  after  the  decease,  the 
entry  in  the  land-register  being  thereupon  changed.     Any 
necessary  delay  must  be  explained  beforehand. 

In  lyo  kuni,  Uwa  kori,  in  villages,  a  succession  is 
reported  at  the  local  office  and  the  name  changed  at  the 
time  of  revising  the  temple-register.     In  towns,  a  petition 


1.  Joto.  2.  Jiki'»hihai.  This  is  a  technical  phrase,  as  ordin- 
arily used,  signifying  the  officiiil  just  above  any  given  official  (see  Part 
III,  No.  12).  But  here  the  meaning  is  not  clear.  3.  lukyo  yuzuri- 
4,  Shikyo-yuzuri. 
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countersealed  by  the  successor's  company  must  be  filed,  and 
a  letter  of  permission  obtained  from  the  magistrate. 

In  Tosa  kimi,  Ogawa  kon\  the  common  people,  in  case 
of  a  succession,  merely  notify  the  local  officials  ;  this  is 
called  **  name-changing."  1  The  country -samurai^  petition 
the  feudal  official  to  allow  the  desired  succession,  and  more- 
over are  allowed  (as  the  commoners  are  not)  to  retire 
during  lifetime,  and  to  tninsfer  the  family-pedigree.^  These* 
country-samurai  are  those  who  have  reclaimed  waste  land 
(the  area  must  be  8  cho  or  more)  and  are  permitted  to 
enjoy  the  profits  without  paying  taxes  or  other  charges.* 

Saikaido.  In  Chikugo  kiini,  Mii  Aori,  notice  of  a  suc- 
cession is  given  to  the  company-chief,  inspector,^  and  ward- 
elder,  and  the  successor's  name  is  substituted  in  the 
register. 

In  Buzen  kind,  Shimoge  korif  when  a  master  over  GO* 
years  of  age  refuses  to  go  through  the  form  of  **  picture- 
trampling,"^  the  local  officials  treat  him  as  having  retired, 
and  alter  the  name  in  the  registers.  A  new  master  does 
not  adopt  the  family  cognomen  until  the  death  of  the  retired 
master. 

In  Biigo  kimif  Oita  kori,  retirement  is  not  practised* 
On  the  death  of  the  master  of  a  family,  the  family  cognomea 
is  adopted  by  the  eldest  son,  if  the  local  officials  so  decide. 
In  Hayami  kori,  a  succession  must  be  followed  by  a  report 
and  a  change  of  name  in  the  books.  The  principal  seal 
must  be  changed ;  and  if  time  is  required  for  this,  the  suc- 
cessor reports  that  he  will  temporarily  use  that  of  his- 
predecessor. 


1.  Namaye  (name)-f«tifce  (tLj)'kaije  (change).  2.  Go-shi.  3.  Kahu. 
This  seems  hero  the  siguificance  of  this  protean  uame.  4.  See 
the  paper  by  Mr.  Grinnan,  on  '*  Feudal  Land  Tenure  in  Tosa,"  in 
Trans.  Asiat.  Soc.  Jap.,  1892.  5.  3Iet8ukc.  6.  Fwiniy^,— a  reference- 
to  the  trampling  upon  a  picture  of  Jesus  which  was  periodically 
required  as  a  test  of  non-Christiauity. 
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TosANDo.  In  Omi  kuni,  Shiga  kori,  the  person  who  eta 
show  a  deed  of  grant  ^  becomes  the  successor.  In  villages, 
when  the  eldest  son  reaches  the  age  of  16,  he  calls  together 
the  oldest  people  of  the  village,^  goes  through  the  ceremony 
of  donning  men's  clothes,^  and  gives  up  his  boy*8  name.^ 
This  occasion  is  called  '*  hat-donning/'  and  determines  hii 
right  as  heir-apparent. 

In  Shinano  kunif  Ogata  kori,  it  is  the  custom,  in  order 
to  avoid  disputes  as  to  tlie  snccession,  that  every  farmer 
(whether  youthful  or  aged)  shall  in  a  dangerous  illness  name 
his  successor  in  a  writing  attested  by  the  headman  and 
company-chief;  and  when  this  duty  is  neglected,  the  head- 
man, company-chief,  company,  and  relatives  urge  him  to 
fulfil  it.  If  after  all  a  person  die  intestate  his  property  is 
inventoried  in  a  book,  which  is  given  into  the  custody  of 
some  relative  until  a  successor  is  chosen.  A  will  unattested 
is  invalid.  In  Takai  kori^  custom  requires  that  the  succession 
to  the  family  estate  and  the  mode  of  distribation  of  personal 
estate  shall  be  provided  for  before  death  in  a  writing  sealed 
by  the  headman  and  company-chief.  No  claim  to  the 
property  can  be  brought  unless  tlius  certified  in  writing. 
In  Saku  kon\  the  eldest  son^  generally  is  regarded  as 
having  the  right  of  succession.  But  if  the  father  has 
reason  to  fear  to  trust  the  manngeuient  of  the  family 
property  to  him,  he  may  make  the  second  or  third  son 
the  heir,  establishing  the  eldest  in  a  branch  family  and 
apportioning  to  him  a  larger  share  than  would  have  fallen  to 
a  younger  son  in  such  circumstances.  In  Minochi  koH^ 
B,mong  savmra if  an  illegitimate  son  ^  cannot  succeed,  unless 
he  has  been  acknowledged  by  petition  to  the  feudal  office  and 
legitimized*^  by  its  approval.  Moreover,  an  illegitimate 
sou,  even  though  older  than  the  other  children,  must   call 


1.  Yuzuri'jo.     2.  Thus  invoking   for  himself  a  life   as  long 
theirs.    3.  Oembuku,    4t.Yomei,    5.  Chonan.    Q.Mekakebaranodafuhi 
(lit.,  conoubine*s  son).    7.  Chaht^hi, 
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them  **  elder  brother  **  i   or  *•  elder  sister  '*  2  and  be  termed* 
a  younger  son,^  until  he  is  legitimized  as  above. 

In  Sbimotsuke  kujii,  Kawachi  kori,  if  the  eldest  child  is 
a  daughter,  a  husband  is  found  for  her  and  he  succeeds  to^ 
the  headship ;  for  if  a  son  were  allowed  to  succeed  in  her 
stead,  the  labor  available  for  cultivation  of  the  family  land 
would  be  diminished.^ 

In  Uzen  Jmnif  Tagawa  kon,  a  similar  custom  prevails. 
In  Okitama  koriy  the  eldest  legitimate  son^  has  the  right  of 
succession,  and  if  he  dies,  the  right  passes  to  the  legitimate 
grandson.*^  If,  however,  the  grandson  is  too  young  to  mtmage 
the  property,  one  of  the  grandparents  or  great- grandparents 
assumes  the  succession  temporarily,  the  grandson  b^ing 
adoptecl  as  a  son  by  that  person.  In  case  of  retirement 
during  lifetime,  the  heir  does  not  receive  the  entire  patrimony, 
a  part  being  reserved  as  a  retirement-portion.^  But  on 
the  father's  death,  this  too  passes  to  the  successor.  The 
name  **  key-grant"®  is  given  to  this  custom. 

In  Riknzen  kimif  Miyagi  kon'f  the  right  of  succession 
belongs  to  males  ^  only  ;  thus  if  the  eldest  child  is  a 
female, ^^  the  next  male  child  succeeds  ;  or  if  the  eldest 
son  dies  and  the  second  child  is  a  daughter  and  the 
third  a  sou,  the  latter  succeeds.  But  if  the  eldest  son 
leaves  a  son,  a  brother  ^  or  [married]  i^  sister  takes  the- 
succession  temporarily,  the  grandson  becoming  the  adopted 
son ;  this  arrangement  is  known  as  '*  adoption  in  the 
line."  i-^ 

In  Ugo  hniiy  Akita  korif  the  eldest  son  customarily 
succeeds.  But  if  he  is  too  young  to  manage  the  property^ 
and   tlie   second   child   is  a   daughter,    her    husband  (the< 


1.  Ani.  2.  Ah€.  3.  Nisannan,  4.  By  the  death  or  retirement  of  the- 
father,  leaving  none  in  his  place.   5.  Chakunan.  6.  Chakmoiif  i.e.  the- 
son  of  the  one  who  would  have  succeeded.    7.  Inkyo-ryo.    8.  KagU 
yiizuri ;  the  allusion  is  obscure.     9.  Damhi.     10.  Joshi,      11.  See  the 
next  paragraph.     12.  Jxin  (order,  line) -i^o«/ii  (adoption),  i.  e.  adoptioO' 
of  one  standing  in  the  original  line. 
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adopted  son-in-kw)  takes  the  soccesskm  teoiporaiihr, 
adopting  the  grandson  as  his  heir.  The  daogfater*s  ehOd  has 
in  such  a  case  no  ri^t  of  saceession. 

HoKUBOKUDo.     In  Kaga  A-mmi,  Ishikawa  ki»ri^  soeeessiaa 
may  occar  during  lifetime,  as  akeady  described.      But  it  k 
more  cnsiomarv  for  the  master  of  a  family  to  niAke  his  wifi 
and  pnt  it  in  the  keeping  of  his  company ;  so  that  when  a 
death  occmrs,  the  successor  is  reqoired  to  mjQLe    his  will 
and  deposit  it  with  the  company,  who  thereupon  deliver  np 
to  him  the  will  of  his  predecessor.     When  a  soccession  af 
death   occors,   the   will  of  the  deceased  is  opened    in  the 
presence  of  the  headman,  the  relatives  and  the  eompany, 
the  occasion  being  known  as  **  will-opening.**  ^     If  the  bead- 
man  considers  any  part  anjast,  he   refers  it  to  the  niagis- 
^te   fi>r   decisioa.     It   is   tlie  cnstom  (o^  the  soece:ssor  to 
adopt  the  family  cognomen  of  his  predecessor ;   and   ordina- 
rily the  eldest  son,  with  the  approval  of  tlie  relatives,  merely 
changes   his   name    and    becomes   family-master.        Bnt    it 
on  accoont  of  physical  defects  or  other  reasons  tite  eldest 
son  is  unfit  or  if  no  son  survives,  a  brother  or  other  near 
relative  is  appointed  by  agreement  of  all  the  relatives.  -      In 
Nomi  htni,  a  person  may,  on  account  of  the  infancy  of  his 
eldest  son,   nominate  his  wife  as  successor,  duly  infonninji^ 
his   relatives  and   company  of   his   determination,    but    the 
widow   must  procure  the  sanction  of  the  magistrate  to  her 
succession.     The  succession   is  always  determined     at    the 
pleasure  of  the  testator.     In  Kavakita  hni,  when  the  mas- 
ter of  a  family  dies,  and  the  widow  marries  again  (this  is 
termed  **  succession  by  going  us  a  husband,"  ^  )  the  children 
by  the  first  husband  are  regarded  as  the  sons  by  nativity 
of  the  second,  and  the  eldest  son  becomes  the  latter  *s  heir, 
taking  precedence  of  the  children  by  the  second  marriage. 


1.  Yuigon-hiraki.  2.  The  iibove  paragraph  is  in  the  original  a 
tangle  of  incoogistent  and  obscure  statements,  and  it  has  been  im- 
possible to  interpret  them  cleaily.     3.  Jri-nntko-tozoku. 
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In  Noto  kmiif  Hagui  kori,  the  eldest  son  succeeds  as  of 
course,  if  tlie  will  contains  nothing  to  the  contrary,  even 
though  he  be  an  incapable.  If  no  son  is  living,  the  coaucil 
of  relatives  appoints  a  successor  and  reports  the  name  to 
the  magistrate.  In  Hoshi  kori,  the  permission  of  the  feudal 
official  is  necessary  in  order  that  one  may  give  the  eldest 
son  in  adoption  to  another  family  and  make  a  younger  son 
the  successor.  When  the  widow  of  a  man  dying  without 
issue  endeavors  to  obtain  the  succession  by  taking*  another 
husband,  she  must  file  with  the  feudal  official  a  petition 
signed  by  herself  and  all  relatives  not  beyond  the  degree  of 
cousin. 

In  Echii  kiiniy  Imizu  kori,  the  master  of  a  family  makes 
his  will  betimes,  seals  it  up,  and  deposits  it  at  the  ward 
office.  After  his  death  the  will  is  opened  in  the  presence 
of  his  relatives  and  company  and  the  ward  officers,  and  the 
appointee  is  made  successor.  If  no  successor  has  been 
nominated  or  no  will  has  been  made,  a  council  of  relatives 
appoints  a  successor.  But  the  general  custom  is  for  the 
eldest  legitimate  son^  to  be  appointed  heir,  and  if  he  is 
dead,  his  sou^  ranks  next.  If  no  legitimate  son  ^  survives,  the 
succession  may  go  to  an  illegitimate  son.  *  In  Tonami  kon, 
the  will  is  made  betimes,  in  towns,  by  the  family-master 
(perhaps  appointing  a  daughter),  sealed  up,  attested  on  the 
outside  by  the  company,  and  deposited  with  the  company- 
chief.  A  council  of  relatives  is  held  on  the  7th  or  14th 
day  after  the  decease,  and  the  question  is  put  as  to  whether 
the  eldest  son  shall  succeed.  If  the  decision  is  in  the 
affirmative  the  appointment  in  the  will  does  not  stand ;  if 
in  the  negative,  the  will  is  opened,  in  the  presence  of  rela- 
tives and  company,  and  the  appointee  becomes  successor. 
The  company-chief  then  informs  the  town  magistrate.  But 
in  villages  the  succession  can  never  go  to  a  daughter. 


1.  Chaku-cho.    2.  Cliaku-son.    3.  Seike,    4.  Junke, 


i**^-**       /     <<y»»i'fift»iMi>      ^     JMT      # 


i'f    i^y.ttht    i'Ufff,    fyf/ffi    hffi^  7$it^^  %   di^triL^sL  c    ^ 
/l/.«r^  ./I  >//  ^^  //i*/l/i  Vf  'A  fihf^f/ftUrr  f/f  yiAiUfi^er  *^/o,  the  r'^^**^ 

M'  w»Mi  Mm4  '/t\\^^l^.  otftfunh  ;  on  Um-  fatljer'n  death,  thfr 
^^Iwhvrn  o|/<'n  ti  tthfl  n.iyl  it  iiloii/L  A  Himilur  docament  is 
hht'i.HuHt*^  tut  iJMi  fi\t\to\uUmui  of  the  hfir.  In  Idziuni  kori^ 
¥/Unh  n  umvnui  nr  UiirJ  nntt  irntfiMiiilicH  a  branch-family,  he 
)(i  MoMiMl)MM(ti  t*Ht\tn\iUu\  froffi  village)  charges  or  feudal 
k\iiii\mi  timsUnm  tnr  H  ytHirn,  TU'in  period  is  called  the 
"  hew  wulU  llirmi  ymrH."  * 


I    tl  iiAfifflM,    ^,  Hiii  Inkti.    IS,  Iri'hynkuthn,    4.  Ara-kabe  tannen, 
U4  |Mii|iiiiiti  liitliiu  iu  nllow  hliu  to  Uevoto  his  funds  to  ereoting  a 
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In  Settsn  kunty  Yabe  kon,  the  establishment  of  a  new 
family  is  reported  to  the  local  officials.  The  portion  given 
is  of  no  fixed  amount,  this  being  in  the  discretion  of  the 
master  of  the  family.  The  same  rule  holds  when  a  mer- 
chant apportions  to  some  one  of  his  clerks  or  agents  who  hav 
well  served  him  for  many  years  a  part  of  his  capital  and  of  the 
goodwill  ^  of  the  house,  for  the  purpose  of  enabling  him 
to  set  up  a  separate  house. 

ToKAiDo.  In  Ise  hmi,  Auo  kori,  no  report  is  made  of 
the  creation  of  a  new  family ;  but  a  note  is  made  of  the 
additional  family^  in  the  temple-register.  A  poor  family 
sometimes  petitions  the  feudal  official  for  money  to  build  a 
house  and  buy  farming  tools,  and  receives  assistance^  • 
money.  There  is  no  fixed  rule  as  to  the  amount  of  an  ad* 
vancemcnt. 

In  Shima  kunif  Toshi  kori,  a  report  must  be  made  to 
the  feudal  official,  because  an  increase  takes  place  in  the 
number  of  houses.  There  is  no  regular  amount  for  the- 
advancement.  In  most  cases  the  new  family  is  established 
in  the  same  calling  as  the  main  family.  In  sea-coast 
villages  the  portion  often  consists  in  a  boat,  with  which  the- 
new  family  carries  on  the  occupation  of  fishing. 

In  Owari  kunit  Aichi  koHf  there  is  no  fixed  rule  as  to 
the  amount  of  capital  portioned  out.  When  an  eldest  son 
starts  a  new  family,  his  portion  is  sometimes  contributed  to 
by  the  younger  son,  who  succeeds  to  the  headship  of  the 
main  family.  Sometimes  a  merchant  portions  out  to  some 
one  of  his  clerks  or  agents  who  has  well  served  him  for 
many  years  a  part  of  his  capital  and  of  the  goodwill  of  the 


1.  Noren,  This  is  a  enrtain  separating  the  shop-room  of  a 
merchant's  house  from  the  living  rooms.  By  custom  it  is  regarded 
as  representiug  the  house  or  firm,  and  thus  it  has  come  to  have 
the  meaning  **  good- will/'  2.  Kado  (gate,— hence,  hoaie)-iiiatAt 
(increase).  3.  Te-ate,  lit.  hand-placing,  the  attitude  of  one  who  laya 
his  hand  on  another's  shoulder  and  offers  friesuUyhelp. 

Pi.  T.— T. 


4r*i0fliti  5uvu»i  lA  ;^  ^^mautMr^aai  'rmwmJMm,  'a^t  mtmL   ir 
kilMr  ;iMi9  /WtyrJve  dum.  *si  she  n^^  ai  aift  sawk 
l|rM49;il  «iiit  'W^  Aim  ^  wana  ssiiiifi, 

Mifc»  ''atfki  ^  Om  imxakj  <itft£ft ;  cfa»  aiwnnt  is  kauwrr  t^ 
^^  jM^4ii  «ui  dur^it  f«rt».^  ^  If  die  awiftcnt  rre»#m  «&£>  ora- 

K^^»  if  %h  %M\iUAv9d  h/inn^  »  i^Qilt,  DO  report  u  ca^ide. 

f n  Hnro^  /rviii«  Abe  ami  Udo  knri^  a  report  moft  be 
m«/f^  t//  the  f^auiuiiiUf  »od  dar'mfi;  the  bailding  of  the  ztev 
hr/fiii«  f^»#;'»  er^iRipfttoy  uont  ei>btnbote  Ibeir  auutaDce  witb- 

Ih  Kui  kunif  YaiiMUia«bj  h*ri,  the  gift  of  property  to 
tdtmr  ihnti  fme*n  §ae€enncr  {Utr  example,  a  younger  child  or 
UU%ut\)  utuni  }f4',  uiuAe  by  an  inMiraincnt  of  beqnest.^ 

In  Id'/.n  kuftif  TtikiiiA  kori,  a  part  of  the  estate  Ls  some- 
ifffM'M  ti\t\utTiunu'A  in  a  Hon  or  brother  to  estabhsh  him  at 
ih<f  \u'ni\  iff  a  biaiich  family,  the  anioant  given  being  in  the 
<liMcn*iion  (if  tho  maMter  ;  Home  do  not  give  any  of  the  col- 
iivaif'd  Inml,  but  a  portion  of  the  reKidence-land  is  alwaj^s 
f^lvmi. 

In    MiiNaHhi    hnni^   ToyoHhima  Uori^    n  will  is  usually 
iriudc  ihiring  tho  father^H  lifotimo,  giving  a  portion  of  the 
nwlain   to  a   daiif^litor  or   younger  son.     On  his  death,  the 
will  JM  oprnod  and  tho  portion  sot  off.      When  the  daughter 
mrirrioM  or  Uio  non  growH  up  [and  starts  a  branch  family]  , 

t.  )'(ff/o.  MoHt  ootnmorcial  GHtabUnhmentH  have  a  title  of  their 
own,  i|ui(i<  (liMtinoi  from  tlie  name  of  the  owner  or  owners,  i.e.,  Ise- 
f/ii,  ihvuiii/ti,     U.  Shichi  hn  fom-bu.    8.  Yiujo* 
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the  portion  is  taken  to  the  new  honse.  ^  If  there  is  no  such 
distribution  by  will,  there  is  no  division  of  the  estate, 
because  a  division  would  be  the  source  of  wrangling  among 
the  children. 

In  Iruma  A-ort,  an  apportionment  to  a  second  or  third  sou 
is  by  law  not  permitted,  unless  the  family  estate  is  assessed 
at  10  kokii,  or  more.  When  a  branch  family  is  started,  the 
feudiil  official  makes  a  present  by  way  of  rewai'd.  In  towns, 
the  master  portions  out  a  part  of  the  capital  to  the  son  or 
brother,  who  hires  a  separate  house.     No  report  is  made. 

In  Awa  Imni,  Awa  and  Heguri  kori,  the  farmers  dislike 
to  own  descent  from  a  new  family,  and  so  the  brothers  and 
younger  sons  do  not  start  new  families  but  take  the  succes- 
sion of  a  family  about  to  become  extinct.^  The  amount  ap- 
portioned depends  on  the  discretion  of  the  master. 

In  Kadzusa  kitni,  Moda  kori,  in  towns,  a  report  is  made 
and  the  entry  is  changed  in  the  land-register.  But  in  vil- 
lages the  practice  is  to  take  the  succession  of  other  families,  as 
just  related.     The  amount  of  the  apportionment  is  not  fixed. 

Ill  Shimosa  A*// /it,  Imba  kotiy  apportionment  is  by  law 
not  permitted  if  the  family  estate  is  assessed  at  less  than  10 
kokn.  The  amount  is  in  the  discretion  of  the  master.  But 
as  permission  to  turn  cultivated  laud  into  residence-land  is 
difficult  to  obtain,  the  custom  is  to  re-establish  extinct 
families,  as  above  related. 

In  Hitachi  kiiniy  Ibaraki  Aon,  permission  of  the  feudal 
official  must  be  obtained,  because  in  making  the  advance- 
ment a  portion  of  cultivated  land  is  turned  into  residence- 
land.  Whenever  an  additional  house  is  established,  the 
ffudul  official  gives  a  present  by  way  of  reward.  The  amount 
apportioned  is  in  the  master's  discretion. 


1.  Igon.    This  expression  is  used  apparently  becaoBe  the  por- 
tion would  cousist  chiefly  of  peisouulty.    2.  Zekke,  i.e.  having  no 

male  issue. 
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T08AND0.  In  Omi  kioti,  Shiga  kon,  the  amount  appor- 
tioned is  in  the  master's  disci'etion.  Where  it  consists  of 
realty,  a  deed  of  grant  must  be  given.  In  villages,  an 
apportionment  is  not  allowed  where  the  family  estate  is 
assessed  at  not  more  than  10  koku. 

In  Hida  kinu\  Ono  koiif  permission  of  the  feudal  official 
mast  be  procured.  The  portion  is  customarily  not  less  than 
10  koku  in  assessed  production  and  1  cho  in  area,  and  the 
main  estate  remaining  must  not  be  less  in  quantity.  If  the 
head  of  the  new  family  does  receive  a  plot  of  less  than  10  kok-u 
production,  he  loses  the  title  of  **  farmer  '*  and  the  family  is 
called  <*  nobody's  family  ;  "^  moreover,  his  rights  among  his 
fellow- villagers  suffer  considerable  diminution. 

In  Shinano  kunif  Sarashina  hni,  when  a  will  is  made^ 
and  its  provisious  are  ambiguous  or  the  distribution  is  unjust, 
the  relatives  and  company  have  a  right  to  disregard  it  and 
make  a  proper  distribution.  In  Takai  koriy  headmen  whose 
property  is  of  less  than  20  koku  assessment  and  ordinary 
farmer's  whose  property  is  less  than  10  koku  are  forbidden  by 
law  to  set  off  part  of  their  property  to  second  or  third  sons. 

In  Kotsuke  kuni,  Ibiiraki  kon,  nn  apportionment  is 
forbidden  unless  the  family  estate  h;is  an  assessed  prodac- 
tion  of  15  k4)ku  or  more.  The  amount  of  the  portion  is 
determined  by  a  consultation  of  the  relatives.  The  entry 
of  the  fact  is  made  at  the  time  of  the  next  revision  of  the 
temple-register. 

In  Shimotsuke  kunij  Tsurnga  kori,  the  practice  of 
advancements  for  the  establishment  of  branch  families  is 
rare ;  in  most  cases  the  second  and  third  sons  take  the  sac- 
cession  of  a  **  broken  "  family .2  In  Eawachi  kon,  if  the 
family  estate  is  assessed  at  10  koku  or  less,  an  apportion- 
ment cannot  be  made  without  permission  of  the  feudal  official. 
The  amount  is  in  the  discretion  of  the  master.  A  report 
must  be  made  at  the  local  office. 

I.  Tare  (whose?,  i.e.   nobody' B)-kado  (gate,  hou8e)-ya    (Louse, 
family).    2.  Tmhure-ya. 
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In  Iwashiro  kunif  Shinoba  korif  the  permissiou  of  the 
feudal  official  is  required.  The  amoant  is  determiDod  by  a 
cousultation  of  the  relatives,  bat  usually  does  not  exceed  one* 
third  of  the  whole  estate.  In  Aidzu  kon,  the  peimission  of 
the  local  officials  alone  is  enough.  In  villages,  second  and 
third  sons  usually  succeed  to  the  name  and  remaining 
property  1  of  a  '*  broken"  farmer.  Wheu  an  advancement 
is  made,  the  amount  is  in  the  discretion  of  the  master. 

In  Rikuzeu  kum,  Toda '  kony  when  property  is  to  be 
apportioned  to  a  second  or  third  son,  the  procedure  is  the 
stime  as  in  the  case  of  '*  private-extinction  [of  a  family]  ,'* 
described  in  the  chapter  on  Domicile.^  There  is  no  rule 
as  to  the  proper  portion,  and  if  the  heir  objects  to  its 
amount,  the  father  may  not  carry  out  his  desire. 

In  Mutsu  kunit  Tsugaru  kon^  the  establishment  of  a 
branch  family  is  not  permitted  unless  the  master  has  reached 
the  iige  of  40  and  the  family  estate  performs  a  laboring 
service  of  40  days'  labor  annually.  The  amount  is  in  the 
discretion  of  the  master. 

In  Uzen  kmdf  Tagnwa  kon,  the  amount  is  not  fixed,  but 
does  not  usually  exceed  oue-third  of  the  estate.  A  report  is 
made  to  the  chief  headman  and  the  entry  in  the  land- 
register  is  changed,  the  ward  or  village  officers  certifying 
with  their  seals  the  transfer  of  the  property.  A  farmer  does 
not  portion  off  a  plot  of  less  tban  5  koku  assessment.  In 
Okitama  koHj  when  a  daughter  or  younger  sou  is  to  be 
established  in  a  branch- family,  a  consultation  of  the  relatives 
and  company  is  held,  and  an  amount  set  off  prop(H:tionate  to 
the  size  of  the  family  estate.  Notice  of  this  is  given  to  the 
company-chief  aud  the  bailiffs  at  the  time  of  revising  the 
temple-register,  on  the  10th  day  of  the  2d  month.  No 
document  or  witnesses  are  needed. 


•4 


1.  Myo  {na,me)-seki  (residue).  2.  See  Part  VII.  See  also  supra. 
Chapter  I,  Rikuzen  kunii  where  a  reference  is  made  to  the  same 
procedure.     3.  Kendan. 
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portions  off  the  good- will  of  his  business,  as  already  described^ 
but  the  relations  of  master  and  servant  are  in  form  pre- 
served until  the  tliird  generation  of  the  new  house. 

In  Kaga  hmi,  Ishikawa  koriy  a  law  of  the  fief  forbids 
an  advancement  when  the  family  estate  is  assessed  at  less 
50  koku.  When  the  owner  of  such  an  estate  desires  to  make 
an  advancemeut,  he  conceals  the  transaction  under  the 
name  of  a  sale.  However  there  is  a  general  prohibition 
against  sales  and  apportionments  to  temples,  samttraif  and 
merchants. 

In  Noto  ktiniy  Hoslii  kon,  when  a  son  or  brother  or 
other  member  of  the  family  wishes  to  establish  a  new 
household,  the  master  of  the  family  informs  the  villagers,, 
and  consent  being  obtained,  applies  for  permission  to  the 
feudal  official  by  petition  countersigned  by  the  village 
officials.  The  new  householder  pays  from  8  to  5  yen  to  the 
village  as  '*  face -money,*  *i  which  is  laid  by  against  extra* 
ordinary  casualties  or  is  applied  to  the  village  expenses. 
In  Hagui  kori,  a  portion  may  not  be  given  to  a  younger  son 
unless  the  estate  is  of  50  koku  assessment  or  more. 

In  Echigo  kuni,  Koshi  kori,  in  villages,  no  estate 
of  less  than  80  kolcu  assessment  can  be  siibdivided  ;  and  so^ 
although  the  master  of  a  smaller  estate  sometimes,  fo 
special  reasons,  establishes  a  second  or  third  son  at  the 
head  of  a  branch  family,  the  headman,  though  not  openly 
objecting,  does  not  record  the  new  house  on  the  books, 
lu  towns,  the  master  of  a  family  usually  apportions  a 
part  of  his  capital,  seldom  a  part  of  the  residence  land.  The 
amount  is  not  fixed,  but  it  rarely  exceeds  one-tenth  of  the* 
whole.  In  Kariha  kon,  the  s  mallest  estate  allowed  to  b> 
divided  is  one  assessed  at  10  koku ;  but  as  the  local  officials 
never  report  to  the  feudal  official  an  increase  in  the  number  of 


1.  Tgnra-kane,   Prosperity  or  elevation  of  position  is  described  by 
a  comiuon  phrase,  **  His  face  has  become  better ;  **  and  the 
**  face-mouey  "  probably  involves  the  same  idea. 


Ik. 


lOl  FWftTS  LAW  n  ■>£>  ias^is : 

£>:<ife>.  tkii  hrw  is  fl£>tc  TwiiuA.     Thii  aauinnc  -ti  raw  ib9»'- 
&i&siKCS  i<  tLX  ixvL     1=  Ejjsbttrri  «••-*..  tint  niti-^iiL  d>F  » 

-rt'-'u!  vtZMt.     li  :t  oxidift*  'rf  bud.  ±  kcqiid.  mcsiiC  3>ff- 
mi^'iv'H  CO  trui'=&;r  ai^'is:  b>:  «ii:  W  chc  wl  nnraMauBC-iv- 

<:k*a3«   :a   thi:   number   > 

r.f  brueh   ^LCiiiief  ii    ii<:-t  ftUowkblc.   *cii   ic   if  <n 
i'VT    a     •vru:4;er    t4d    to    vut   f>>r    thir   icoiiivaj 
fuaiij  »a-i  uk-r  i:a  pU-f^-.     Tb^  uuonnt  of  tiw  « 

thi  l-^Tdi  ''.'SciaU  (-If  £i:*I  lirtenuiiutioD. 

SL.vm>>.  I:l  T&mb*  bttii,  Tftki  fc'H. 
i:  Les<  :aAa  10  t-oi  ulit  not  bi  siMtTiii^l ;  ra  kX  chn* 
P«rcnU>i<jEi  of  ch«  t-^a-hki  ■■fficial  h  repaired,  T%«  b!«nM  jtf 
ttK  liew  ^oiiiv  mar  ik  «<7i-ered  wilb  ftnw-tbktirk  luLy,  bmI 
irah  re^d-thiufa  or  with  life*. 

Id  TaDf')  i'lfi.  Kasa  bin',  a  report  ma<t  he  najfr.  b 
SQao  vlUa^^  aa  inciva«ie  of  th«  uomber  of  b-'O-'iw  w  oM  «■- 
sl'ixri^l  dM^ble.  M  that  «rieO  tboayb  a  bnarh-itnsir  W 
oftablifhcal.  the  aame  14  reconled  witb  tbu  of  tkr  ■•* 
fuailr.  nattl  an  oppononity  an»e4 1»  siWNed  to  tk  B^ir  ibI 
r^mainiof  property  lif  ^voi-:  extinct  lamQy.  In  towwi;.  1^ 
prjrti'-naient^  h\  ia«rehiUkt$  aiv  rare,  ami  iDort  of  tbr  ■■« 
hmiliirs  bail'l  ap  :heir  bailne^'  by  their  own  eCbrta. 

In  Hoki  kaai.  Aimi  ^'■ri.  no  report  flf  the  Bfv  ft^Sf 
K  necessary,  aud  for  the  a-hi  nmt  thtcoBMHt  «(ttt  IhiI 
offieiab  c-ttlr  a  enoogfa.  Lo  tt  ns  ai 
lamily  is  Cor  8  yean  exempt  fron  li 
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In  Idzumo  kum,  Naka  kori^  the  apportionment  of  pro- 
perty to  younger  children  hy  last  will  mast  he  attested  hy  the 
nearest  relations. 

In  Iwami  kunij  Shima  kori^  when  a  second  or  a  third 
son  is  estahlishod  in  a  hmnch  family  and  when  a  daughter  or 
a  son  marries  into  another  family,  a  portion  of  the  estate  is 
given  them.  In  case  of  distribution  made  by  will,  the  will 
must  be  opened  in  the  presence  of  the  relatives,  the  company 
and  the  beneficiary.  If  the  latter  alone  opeus  it,  the  will  is 
of  no  effect. 

Sanyodo.  In  Harima  ktmi,  Shikito  kori^  in  villages,  a 
report  of  the  apportionment  is  made  to  the  local  officials, 
and  the  entry  is  changed  in  the  land-register.  In  towns, 
the  permission  of  the  feudal  official  is  necessary.  The 
amount  is  not  fixed. 

Ib  Bigo  kunif  Fukatsu  kori,  the  establishment  of  a  new 
family  is  reported  to  the  local  officials ;  if  also  a  grant  of 
part  of  the  estate  is  made,  the  entry  in  the  land-register 
is  changed.  The  amount  varies ;  but  in  no  case  must 
it  be  unsatisfactory  to  the  heir-appareut,  and  it  is  gener- 
ally about  three- tenths  of  the  whole.  In  Mitsuki  kori, 
in  towns,  a  report  that  a  new  family  is  established  is 
given  to  the  feudal  official,  together  with  a  certificate 
from  the  temple  which  the  master  attends.  In  villages, 
there  is  merely  a  report  to  tlie  local  officials  of  the  appor- 
tionment of  property.  Tlie  amount  is  in  the  discretion  of 
the  master. 

In  Aki  kuni,  Aki  and  Numata  kori,  in  towns,  a  report 
of  the  new  family  is  made  to  the  local  officials.  The 
^mount  of  capital  portioned  out  is  in  the  discretion  of  the 
master ;  but  the  saying  '*  six  to  four  *'  shows  that  the 
new  family  receives  less  than  the  successor  to  the  main 
family.  But  where  a  son  from  a  village  family  has  been 
adopted  into  a  town  family,  he  must  always  succeed  to  the 
headship  of  the  main  family.  A  merchant  sometimes  gives 
to  a  faithful  employee  the  right  to  use  the  house-name,  as 
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sireiLdr  d(f«criti«l,  asd  •  braa^h  t-s^  *■'  forxioi  ruiks 
«o>^oDd  viilr  Vi  a  bnudj'UcaiJ.r  ectu>iiAi4  cr  «  ua  or 
Lrf.thfcr. 

In  Xa^to  IrxHt,  AiDT]  ^-ri.  a  tMrti^  c.-aKWrog  id  cul- 
tivated ur  fijrest  lao'l  is  given  ^> ih>  daajfat^  or  j  iwiiii  1 1  M 
wh<f  is  to  establish  a  branch  faat'JT  ur  to  mHry  nd* 
ttnother  butly.  This  i.tciiUe]  "i-h»r^-rie«."' aadibtuaiMrt 
i^  decided  iifM^n  at  the  time  the  ch'M  ;$  U.<ni.  But  *WDt 
time-"  the  divikiua  takes  p'uioe  bf  wX.  Tbe  wi&  tf  not 
valid  imless  it  is  f>pti!t-J  by  the  re'a:>.vT-  ai;i  eompaar  tmi 
read  aload  id  the  htriirinz  of  :ill  prr>«'n:. 

Namcaidu.  Id  Kii  hnui.  Naka-a  ami  Abt  b^-ri,  ia 
tAtvn*.  an  appnrtiunment  dcie-v  a^A  exce«J  Mir-tUri  <tf  tha 
whoit:  estate,  nrid  uiav  D<>t  be  luair  to  any  relaiiTe  fvtbar 
removtrd  ihmi  a  cuQ^in:  though.  h«  iilr^dy  d^eribed.  it  mr 
be  tiiNdc  t<j  a  faithfnl  fciupl'iyer.  and  in  this  ease  it  is  rillfj 
"  eiliicatiun  j/mnt.  "'  In  village-  an  a-Ii-aiiees«nt  U  aafa 
even  t'l  a  bnther  or  sou.  by  the  tmn^ctiTii  ralM  "retaiB 
of  the  (iri^'inal  amount."-'  de-crihn]  in  tbe  chajittT  OM 
H}-)>iithec  and  Pledge.      Tbr  amount  i^>  Tarring. 

In  Awa  (xjii.  Miyushi  /.-''ri.  a-  a  rule,  one  who  ha*  bat 
a  siimll  esttitt:  is  nut  allowed  Irr  e-tabtish  a  sod  in  a  braiiA 
fiimily.  Imt  if  wnne  nt-c--'^ity  ari^iei-.  ih^  reUliTM  aai 
viltnce  otUcerii  investi^te  the  matter,  iuiqieetin^  the  laal 
which  it  is  dewired  to  xet  off  for  the  resideitee.  and  if  ae 
objection  is  made,  the  apportionment  takes  place.* 

In  Sauiiki  kuni,  Naka  l.-'in,  in  townf,  the  "™™*  g( 
capita)  apiiortioned  is  in  the  discretion  of  tbe  tuMler.  Bat 
when  lie  npprehendK  disputes  after  hi»  denth.  he  Mab  ap  aa 
iuittrriment  of  bequest,  and  deposits  it  with  tbe  efairfeyK, 
who  afU-r  hiit  death  openn  it  and  annonnees  the  w31  cf  tk* 
deceased.     In  villages,  a  law  prohibits  any  leeacfung  of  thn 


1.  Iliikr-mai.    2.  Shil.al,f-s«:"n.     3.  HoHmfm-trpe* 
II.  Omp.  VI.    -1.  The  henlalioD  to  allov  thii  wmld  he  Jaetath* 
diminalion  at  tai-prodneing  riee-land  oaawi  bj  lBaH(  ilwlwl 

intu  residence- laad. 
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cultivated  area ;  so  that  a  new  honse,  if  built  ou  foundation 
stones  and  not  merely  by  placing  the  timbers  in  holes,^  can- 
not be  erected  without  permission  of  the  feudal  official. 

In  lyo  kuni,  Uwa  kori,  in  towns,  the  amount  of  the 
portion  is  in  the  discretion  of  the  master.  The  permission 
of  the  feudal  official  must  be  obtained.  But  in  villages  the 
consent  of  the  local  officials  is  enough.  In  Onsen  kon,  the 
permission  of  the  feudal  official  is  in  all  cases  necessary. 
The  amoimt  is  in  the  discretion  of  the  master.  In  towns  an 
increase  in  the  number  of  families  is  considered  undesirable ; 
but  in  villages  the  opposite  is  the  case,  and  the  feudal  officii^ 
sometimes  gives  "house-money  "  to  build  the  new  house. 

Saikaido.  In  Chikuzen  kuviy  Sagnra  and  Nnka  Icori, 
there  is  a  saying  **  seven  to  three/'  but  the  share  apportioned 
seldom  exceeds  one-third  of  the  whole.  The  additional 
family  is  registered  at  the  revision  of  the  temple-register. 

In  Chikugo  kuni,  Mitsuma  koriy  no  distribution  is  made 
to  daughters  or  younger  sons  except  by  will. 

In  Buzen  kuniy  Kiku  kori,  a  report  of  the  new  family 
must  be  made  to  the  local  officials.  Great  honor  is  attached 
to  having  many  branch- families.  The  amount  of  the  portion 
is  detiirmined  by  the  master,  but  seldom  exceeds  one-third  of 
the  estate.  In  towns  a  merchant  often  portions  off  a  faith- 
ful employee,  as  already  described,  in  the  manner  of  a  branch 
fiimily  ;  but  the  relation  of  master  and  servant  is  in  form 
preserved.  In  villages  also  a  master  sometimes  portions  off 
a  part  of  his  estate  to  a  domestic  servant,^  who  makes  a 
separate  house,  and  is  then  called  "name-child  farmer.** 3 
He  is  bound  to  visit  his  patron's  house  on  certain  days  for 
ever  and  to  perform  manual  labor  for  him.  The  "  original 
farmers  "^  do  not  treat  him  as  an  equal,  and  in  fact  regard 


1.  Because  the  latter  structure  would  be  of  a  temporary  charac- 
ter,  uot  enduring.  2.  Me*hi  (order)-fx«Aai  (employ).  3.  Na-ko-hyak- 
ttsho.      Compare  Chapter  I,  Osumi   ktini.     4.  Hon  (true,  originaU 

principal)  • /ii/a  A  H«//o. 
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him  AM  ouly  nest  nbove  the  outcaEU.i  In  Shimoge  liuri,  m 
villages,  tlie  law  forbids  an  advancement  if  the  estate  ii  of 
10  liiiku  assessment  ar  letts,  bnt  the  local  officials,  in  cmm  of 
a  violation,  ta4:itly  permit  it,  and  the  uitutl«r  of  the  new 
family  reports  at  the  next  revision  of  the  t*^mpIe-regi«lcK 
In  towns  a  brunch  family  is  established  as  a  braneb-bnsineti- 
house.^  But  for  fear  of  the  imposition  of  feudal  oliM-geB  no 
report  is  made  until  the  new  business  is  going  sncoeesfally. 
In  I'sn  kiiri,  »  branch  family  is  said  to  be  "  witfalu  tbo 
stock,"  •'  lor,  no  matter  how  many  are  esUililished,  none  are 
registered  as  having  sepnratt:  domiciles.  A  law  forbids  the 
apportionment  of  an  estate  less  than  1^  clio  in  area;  bnt  tlw 
law  is  not  needed,  for  no  one  would  think  of  dividing  ■ 
M  smiiller  eKtitt«. 

In  Hizen  kiini,  Sonoki  hn-i,  no  reports  of  the  now 
family  is  made  until  the  next  revision  of  the  tempU-re^sler ; 
but  the  local  officials  arc  informed  uf  the  nd\'anceDient  at  tba 
time  it  is  ma<lc.  In  villiiges  it  olteD  happens  that  the  oMor 
BonH  are  estiiblished  at  the  head  of  branch-families,  while  the 
youngest  sou  *  succeeds  to  the  headship  of  the  main  6uni)y. 
In  Tiikakii  k->ii,  the  amount  of  the  portion  is  in  thedn- 
crction  uf  the  master.  In  villages  it  oft«u  happeus,  as  above 
related,  that  the  youngest  son  sneeeeds  to  the  headship  and 
the  older  >>»ns  start  branch  families.  In  Amaknsa  J>ari, 
an  advancement  is  not  permitted  if  the  estate  is  of  less  than 
10  k'lku  BtiBessment,  but  as  iu  many  eases  the  local  uffieiala 
an  tlieir  uwn  responsibility  acquiesce  iu  the  breach  of  thia 
rule,  the  pr<u:tice  is  very  confused. 

In  Hyuga  kuiii.  Miyazalu  and  Kayn  kari,  no  report  is 
made,  but  every  2  or  3  years  the  local  officials  mak«  an 
inspection  auil  register  the  new  masters  in  the  temple-regiB- 
ter.  The  amount  of  the  advancement  ia  determined  by 
•consultation  of  the  master  and  the  relatives. 

l.Yela.  S.Vf-miie.  8.  &'al>N  (tamilj.atoak,  (oild-ihan,  ala.>- 
Hciii.    i,  Hauii  (alter,  lnat)-i«aH  {male,  ton). 
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In  Osami  kunij  So  hm,  the  permission  of  the  feudal 
official  is  necessiiry  before  establishing  a  new  family,  and 
its  master  has  an  entry  made  entered  in  the  temple-register. 
The  amount  of  the  ndvnncement  varies,  but  seldom  exceeds 
one-third  of  the  estate. 

In  Iki  kunif  Shida  A*or»,  the  portion  consists  of  house- 
hold utensils  and  a  piece  of  residence-land,  aU  cultivated 
land  being  reserved  for  the  eldest  son  on  succeeding  to  the 
headship  of  the  main  family.  The  master  of  the  new  family 
obtains  from  the  village  a  share  of  the  publicly-distributed 
land.i 

In  Tsushima  hint,  Shimoagata  kori,  permission  of  the 
feudal  official  is  required  in  creating  a  new  family.  The 
amount  of  the  advancement  varies. 

1.  Kohun  no  tahata.    See  Chapter  I,  Iki  kuni. 


(  no  ) 


APPENDIX. 


ALIENATION  OF  LAND  L\  RIKUZEN  KUNL* 

('onreniiw/  Alienation:^  In  the  feudal  days  the  sale  of 
land  in  this  fief  was  not  allowed.  The  object  of  this  prohibi- 
tion was  the  protection  of  the  poor  and  the  prevention  of 
great  accumulation  of  landed  property  by  the  rich.  For  the 
Banie  reason  the  transfer  of  land  by  way  of  mortgage  or  of 
gift  was  prohibited,  unless  valid  reasons  existed.  Severe  as 
was  the  restriction,  it  was  justified  by  the  abuses  which 
prevailed.  The  rich  were  ccmstantly  getting  the  land  of  the 
poor  by  way  of  security,  though  the  transaction  wjis  veiled 
under  some  other  name,  and  by  moans  of  these  evasions  of 
the  law  the  i)()or  became  still  poorer  and  it  was  impossible 
to  roliovo  their  distress.  The  following  are  some  of  the  enacrt- 
ments  passed.  "No  (me  may  own  more  than  5  hwoinmons 
worth  uf  land,  unless  he  can  prove  that  he  owned  it  before 
the  passage  of  the  law  against  alienation."  (II.  Gembun  ; 
17«i7.)  ''Alienation  of  land  is  prohibited,  except  in  the 
following  cases,  after  investigation:  (1)  Where  a  man 
wishes  to  establish  his  younger  brother  as  a  fsirmer ;  (2) 
where  a  man  has  received  a  great  deal  of  snndm  ^  and  is 
unable  to  cultivate  it  all  himself ;  (8)  Where  a  man's  laborers 
have  left  him  and  he  is  unable  to  cultivate  his  land  ;  in  such  a 


1.  This  is  extracted  from  the  "  History  of  Taxation  in  Semlai 
Fid/'  referred  to  in  Pait  II,  Appen^hx.  2.  Taka-tcake^  taku-bun. 
3.  JSte  Van  II,  Appendix. 
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case  the  feudal  official  will  examine  into  the  reasons  for  their 
leaving,  and  if  it  proves  to  have  been  by  his  own  will  and 
not  through  the  inducemeuts  of  others,  the  alienation  wil^ 
not  be  permitted ;  (4 )  where  a  man  wishes  to  divide  his 
residence-land  into  2  or  4  parts  and  assign  one  or  more  to 
some  reliitive  who  is  to  live  there.  Except  for  extraordinary 
reasons,  no  one  may  alienate  his  land  other  than  as  above." 
(XII,  Kwansei.  1  ;  Feb.,  1800).  **  The  regulations  in 
regard  to  the  alienatiou  of  land  have  recently  been  adminis- 
tered with  much  laxity,  and  hereafter  they  are  to  be  strictly 
observed,  the  district-magistrate  iind  the  deputies  and  other 
officers  examining  the  reasons  carefully  before  permission  is 
granted.  Those  who  are  entitled  to  alienate  may  alienate 
individual  plots,  but  not  an  area  measured  by  so  and  so 
many  feet."  (Ill  Bunkwa  10 ;  Nov.,  180G).  **  When  a  mort- 
gagor is  unal)le  to  redeem,  he  may  alienate  his  land  to  the 
creditor,  retaining  the  portion  not  needed  to  satisfy  the  debt. 
But  this  will  be  permitted  for  the  next  two  years  only ;  and 
after  that  only  in  case  of  extraordinary  need,  to  be  determined 
by  investigation."  (Ill  Bunkwa;  1809).  **  The  regulations 
as  to  alienation  have  resnlted  in  much  land  lying  waste, 
since  the  poor  are  unable  to  cultivate  them,  owing  to 
their  lack  of  resources,  and  cannot  sell  them.  The 
deputies,  district-magistrate,  inspectors,  and  headmen  are 
to  make  an  examination  of  these  lands,  and  if  it  is  really 
impossible  for  the  owner  to  cultivate  them,  he  may  be 
allowed  to  sell  or  mortgage  them.  But  great  caution  must 
be  exercised  in  giving  such  permission,  for  it  is  easy  to  be 
deceived  in  such  matters,  and  if  such  deceit  comes  to  l)e 
practiced  with  impunity,  transfers  will  increase,  and 
finally  the  rich  will  become  the  owners  of  all  the  lands. 
Moreover,  under  no  condition  is  an  alienation  by  measure- 
ment to  l)e  permitted."  (VI  Bunkwa;  1800).  **  There  has 
been  and  still  is  much  land  transferred  by  way  of  mortgage 
aiid  private  gift.  The  reason  is  to  be  found  in  the  poor 
condition  of  the  people,  and  especially  in  the  famines  of  5 
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